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Standards Act will be deemed applicable
even though some non-exempt work
(that is, work of a nature other than that
which characterizes the exemption) is
performed by the employee during the
workweek, unless the amount of such
non-exempt work is substantial. For
enforcement purposes, the amount of
non-exempt work will be considered
substantial if it occupies more than 20
percent of the time worked by the
employee during the workweek.
119 F.R. 430, Jan. 26, 1954]

Subpart F-Newspaper Publishing
§ 786.250 Enforcement policy.

The exemption provided by paragraph
13(a) (8) of the Fair Labor Standards
Act of 1938 applies to "any employee em-
ployed in connection with the publica-
tion of any weekly, semiweekly, or daily
newspaper with a circulation of less than
four thousand the major part of which
circulation is within the county where
printed and published or counties con-
tiguous thereto." For the purpose of
enforcement it is the Divisions' position
that such an employee is within the ex-
emption even though he is also engaged
in job printing activities, if less than 50
percent of the employee's worktime dur-
ing the workweek is spent in job print-
ing work, some of which is subject to
the Act. If none of the job printing ac-
tivities are within the general coverage
of the Act, the exemption applies even
if the job printing activities equal or
exceed 50 percent of the employee's
worktime. However, this exemption is
not applicable if the employee spends 50
percent or more of his worktime in a
workweek on job printing, any portion
of which is within the general coverage
of the Act on an individual or enterprise
basis.
[27 F.R. 6752, July 17, 1962]

PART 788-FORESTRY OR LOGGING
OPERATIONS IN WHICH NOT MORE
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appear at 27 FiR. 8032. Aug. 11, 1962, unless
otherwise noted.

§ 788.1 Statutory provisions.

Section 13(a) (15) of the Fair Labor
Standards Act of 1938 provides an ex-
emption from the minimum wage and
overtime requirements of the Act, as
follows:

The provisions of sections 6 and 7 shall
not apply with respect to * * 0 any em-
ployee employed in planting or tending trees.
cruising, surveying, or felling timber, or in
preparing or transporting logs or other for-
estry products to the mill, processing plant;.
railroad, or other transportation terminal,
if the number of employees employed by
his employer in such forestry or lumbering
operations does not exceed twelve.

§ 788.2 Matters not discussed in this
part.

The exemption in section 13(a) (15)
of the Act need not be considered unless
the employee is "engaged in commerce
or the production of goods for commerce"
or is employed in an "enterprise engaged
in commerce or in the production of
goods for commerce," as those words are
defined in the act, so as to come within
the general scope of sections 6 and 7.
The principles of coverage are discussed
in Part 776 of this chapter and the dis-
cussion will not be repeated in this part.
Neither does this part discuss the exemp-
tion provided in section 13(a) (6) and in
section 3(f) which includes forestry or
lumbering operations incident to or in
conjunction with certain farming opera-
tions (see §§ 780.160 to 780.164 of this
chapter).
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§ 788.3 Purpose of this part.
The purpose of this part is to make

:available in one place the views of the
Department of Labor with respect to the
application and meaning of the provi-
sions of section 13(a)(15) of the Act
which will provide "a practical guide to
-employers and employees as to how the
-office representing the public interest in
-enforcement of the law will seek to apply
It" (Skidmore v. Swift & Co., 324 U.S.
134).
-8 788.4 Significance of official interpre-

tations.
The interpretations contained in this

,part indicate, with respect to section
13(a) (15) of the Act which refers to
:small forestry or lumbering operations.
the construction of the law which the
Secretary of Labor and the Adminis-
trator believe to be correct and which
will guide them in the performance of
their duties under the Act unless and
-until they are otherwise directed by au-
thoritative decisions of the courts or con-
-elude, upon reexamination of an inter-
pretation, that it is incorrect.

'8 788.5 Reliance on official interpreta-
tions.

Under section 10 of the Portal-to-
Portal Act of 1947 (29 U.S.C. 259), of-
flcial interpretations issued under the
Fair Labor Standards Act of 1938 may,
under certain circumstances, be con-
trolling in determining the rights and
liabilities of employers and employees.
*The interpretations of the law contained
in this part are official interpretations on
which reliance may be placed as pro-
vided in section 10 of the Portal-to-
Portal Act, so long as they remain effec-
tive and are not modified, rescinded, or
-determined by judicial authority to be in-
correct. However, the omission to dis-
cuss a particular problem in this part or
'In the interpretations supplementing it
should not be taken to indicate the adop-
tion of any position by the Secretary of
Labor or the Administrator with respect
to such problem or to constitute an ad-
ministrative interpretation or practice
or enforcement policy.

§ 788.6 Scope of the section 13(a) (15)
exemption.

By its terms, the section 13(a) (15) ex-
emption is limited to those employed in
the named operations. These are terms
of ordinary speech and mean what they
mean in ordinary intercourse in this con-

text. These operations include the in-
cidental activities normally performed
by persons employed in them but do not
include mill operations.

§ 788.7 "Planting or tending trees."
Employees employed in "planting or

tending trees" include those engaged
in seeding, planting seedlings, pruning,
weeding, preparing firebreaks, remov-
ing rot or rusts, spraying, and similar
operations when the object is to bring
about, protect, or foster the growth of
trees." "Tending trees" would also in-
clude watching the timberland to guard
against thefts and fire (Gatlin Lumber
Co. v. Mitchell, 287 F. (2d) 76, cert. den.
366 U.S. 963).

§ 788.8 "Cruising, surveying, or felling
timber."

Employees engaged in "cruising
timber" include all those members of
a field crew whose purpose is to estimate
and report on the volume of marketable
timber. Employees engaged in "survey-
ing * * * timber" include the custom-
ary members of a crew accomplishing
that function such as the chainmen, the
transit men, the rodmen, and the axmen
who clear the ground of brush or trees in
order that the transit men may obtain
a clear sight. Similarly, the usual mem-
bers of a crew which goes to the woods
for the purpose of felling timber and
preparing and transporting logs are en-
gaged in operations described in the
exemption. Typically included, when
members of such a crew, are fellers,
limbers, skidders, buckers, loaders,
swampers, scalers, and log truck drivers.
§ 788.9 "Preparing * * * logs."

Preparing logs includes, where appro-
priate, removing the limbs and top, cut-
ting them into lengths, removing the
bark, and splitting or facing them when
done at the felling site, but does not
include such operations when done at
a mill. Employees engaged in sawmill,
tie mill, and other operations in connec-
tion with the processing of logs, such as
the production of lumber, are not
exempt.

§ 788.10 "Preparing * * * other for-
estry products."

As used in the exemption, "other for-
estry products" means plants of the
forest and the natural properties or sub-
stances of such plants and trees. In-
cluded among these are decorative greens
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such as holly, ferns, and Christmas trees,
roots, stems, leaves, Spanish moss, wild
fruit, and brush. Gathering and pre-
paring such forestry products as well as
transporting them to the mill, process-
ing plant, railroad, or other transporta-
tion terminal are among the described
operations. Preparing such forestry
products does not include operations
which change the natural physical or
chemical condition of the products or
which amount to extracting as distin-
guished from gathering, such as shelling
nuts, or mashing berries to obtain juices.

§ 788.11 "Transporting [such] products
to the mill, processing plant, rail.
road, or other transportation termi-
nal."

The transportation or movement of
logs or other forestry products to a "mill,
processing plant, railroad, or other trans-
portation terminal" is among the de-
scribed operations. Loading and un-
loading, when performed by employees
employed in the named operations, are
included as exempt operations. Load-
ing logs or other forestry products onto
railroad cars or other transportation
facilities for further shipment if per-
formed as part of the exempt transpor-
tation will be considered a step in the
exempt transportation (Woods Lumber
Co. v. Tobin, 199 F (2d) 455 (C.A. 5)).
However, any other loading, transpor-
tation, or other activities performed in
connection with the logs or other forestry
products after they have been unloaded
at one of the described destinations is not
exempt. "Other transportation termi-
nal" refers to any place where there are
established facilities or equipment for
the shipment or transportation of logs
or other forestry products. Motor car-
rier yards, docks, wharves, or similar
facilities are examples of other trans-
portation terminals, but the place where
logs are picked up by contract motor
carriers or haulers at the site of the
woods operations for transportation to
the mill, processing plant, or railroad is
not such a terminal.

§ 788.12 Limitation of exemption to
specific operations in which "number
of employees * * does not exceed
twelve."

Regardless of his duties, no employee
is exempt under section 13(a) (15) unless,
"the number of employees employed by
his employer in such forestry or lumber-
ing operations does not exceed twelve."

§ 788.13 Counting the twelve employees.
The determination of the number of

employees employed in the named oper-
ations is to be made on an occupational
and a workweek basis. Thus the exemp-
tion will be available in one workweek
when twelve or less employees are em-
ployed in the exempt operations and not
in another workweek when more than
that number are so employed. For a
discussion of the term "workweek" see
Part 778 of this chapter. The exemption
will not be defeated, however, if one
or more of the twelve employees so en-
gaged is replaced during the workweek,
for example, by reason of illness. But if
additional employees are employed dur-
ing the workweek in the named opera-
tions, even if they work on a different
shift, the exemption would no longer be
available if the total number exceeds
twelve. Similarly, all of an employer's
employees employed in any workweek in
the named operations must be counted
in the twelve regardless of where the
work is performed or how It is divided.
Thus if an employer employs six em-
ployees in felling timber and preparing
logs at one location and seven at another
location in those operations, the exemp-
tion would not be available. Similarly,
if he employs ten employees in such
operations and three other employees
in transportation work as discussed in
§ 788.11, the exemption could not apply.
Under such circumstances he would be
employing more than twelve employees
in the named operations. The fact that
some of these employees may not be en-
gaged in commerce or the production of
goods for commerce or may be engaged
in other exempt operations will not affect
these conclusions (Woods Lumber Co.
v. Tobin, 199 F. (2d) 455 (C.A. 6)). Ex-
cept for replacements, therefore, all of
an employer's employees employed in
the named operations in a workweek
must be counted, regardless of where
they perform their work or in which of
the named operations or combinations
of such operations they are employed.
The length of time an employee Is em-
ployed in the named operations during
a workweek is also immaterial for the
purpose of applying the numerical limi-
tation. Thus, even if an employee would
not himself be exempt because he is en-
gaged substantially in nonexempt work
(see § 788.17), nevertheless, if, as a regu-
lar part of his duties, he Is also engaged
in the operations named in the exemp-
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tion he must be counted in determining
whether the twelve employee limitation
is satisfied.
§788.14 Number employed in other

than specified operations.

The exemption is available to an em-
ployer, however, even if he has a total
of thirteen or more employees, if only
twelve of them or less are employed in
the named operations. Thus if such
an employer employs only twelve em-
ployees in the named operations and
others in operations not named in the
exemption, such as sawmill operations,
the exemption is not defeated because of
the fact that he employs more than
twelve employees altogether. It will not
apply, however, to those engaged in the
operations not named in the exemption.

§ 788.15 Multiple crews.

In many cases an employer who oper-
ates a sawmill or concentration yard
will be supplied with logs or other for-
estry products by several crews of per-
sons who are engaged in the named
operations. Frequently some or all of
such crews, separately considered, do
not employ more than twelve persons,
but the total number of such employees
is in excess of twelve. Whether the ex-
emption will apply to the members of
the individual crews which do not ex-
ceed twelve, will depend on whether they
are employees of the sawmill or concen-
tration yard to which the logs or other
forestry products are delivered or
whether each such crew is a truly in-
dependently owned and operated busi-
ness. If the number of employees in
such a truly and independently owned
and operated business does not exceed
twelve, the exemption will apply. On
the other hand, the Secretary and the
Administrator will assume that the
courts will be reluctant to approve as
bona fide a plan by which an employer
of a large number of woods employees
splits his employees into several al-
legedly "independent businesses" in or-
der to take advantage of the exemption.

§ 788.16 Employment relationship.

(a) The Supreme Court has made it
clear that there is no single rule or test
for determining whether an individual is
an employee or an independent contrac-
tor, but that the "total situation con-
trols" (see Rutherford Food Corp. v. Mc-
Comb, 331 U.S. 722; United States v. Silk,
331 U.S. 704; Harrison v. Greyvan Lines,

331, U.S. 704; Bartels v. Birmingham,
332 U.S. 126). In general an employee,
as distinguished from a person who is
engaged in a business of his own, is one
who "follows the usual path of an em-
ployee" and is dependent on the busi-
ness which he serves. As an aid in as-
sessing the total situation the Court
mentioned some of the characteristics of
the two classifications which should be
considered. Among these are: The ex-
tent to which the services rendered are
an integral part of the principal's busi-
ness, the permanency of the relationship,
the opportunities for profit or loss, the
Initiative, judgment or foresight exer-
cised by the one who performs the serv-
ices, the amount of investment, and the
degree of control which the principal has
in the situation. The Court specifically
rejected the degree of control retained
by the principal as the sole criterion to
be applied.

(b) At least in one situation It is pos-
sible to be specific: (1) Where the saw-
mill or concentration yard to which the
products are delivered owns the land or
the appropriation rights to the timber
or other forestry products, (2) the crew
boss has no very substantial investment
in tools or machinery used; and (3) the
crew does not transfer its relationship
as a unit from one sawmill or concen-
tration yard to another, the crew boss
and the employees working under him
will be considered employees of the saw-
mill or concentration yard. Other situ-
ations, where one or more of these three
factors is not present, will be considered
as they arise on the basis of the criteria
mentioned in paragraph (a) of this sec-
tion. Where all of these three criteria
are present, however, it will make no
difference if the crew boss receives the
entire compensation for the production
from the sawmill or concentration yard
and distributes it in any way he chooses
to the crew members. Similarly, It will
make no difference if the hiring, firing
and supervising of the crew members is
left in the hands of the crew boss.

§ 788.17 Employees employed in both
exempt and nonexempt work.

The exemption for an employee em-
ployed in exempt work will be defeated
in any workweek in which he performs
a substantial amount of nonexempt work.
For enforcement purposes nonexempt
work will be considered substantial In
amount if more than 20 percent of the
time worked by the employee in a given
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the named operations. Thus if such 
an employer employs only twelve em¬ 
ployees in the named operations and 
others in operations not named in the 
exemption, such as sawmill operations, 
the exemption is not defeated because of 
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and operated business does not exceed 
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§ 788.16 Employment relationship. 
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332 U.S. 126). In general an employee, 
as distinguished from a person who is 
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ployee” and is dependent on the busi¬ 
ness which he serves. As an aid in as¬ 
sessing the total situation the Court 
mentioned some of the characteristics of 
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tent to which the services rendered are 
an integral part of the principal’s busi¬ 
ness, the permanency of the relationship, 
the opportunities for profit or loss, the 
initiative, judgment or foresight exer¬ 
cised by the one who performs the serv¬ 
ices, the amount of investment, and the 
degree of control which the principal has 
in the situation. The Court specifically 
rejected the degree of control retained 
by the principal as the sole criterion to 
be applied. 

(b) At least in one situation it is pos¬ 
sible to be specific; (1) Where the saw¬ 
mill or concentration yard to which the 
products are delivered owns the land or 
the appropriation rights to the timber 
or other forestry products, (2) the crew 
boss has no very substantial investment 
in tools or machinery used; and (3) the 
crew does not transfer its relationship 
as a unit from one sawmill or concen¬ 
tration yard to another, the crew boss 
and the employees working under him 
will be considered employees of the saw¬ 
mill or concentration yard. Other situ¬ 
ations, where one or more of these three 
factors is not present, will be considered 
as they arise on the basis of the criteria 
mentioned in paragraph (a) of this sec¬ 
tion. Where all of these three criteria 
are present, however, it will make no 
difference if the crew boss receives the 
entire compensation for the production 
from the sawmill or concentration yard 
and distributes it in any way he chooses 
to the crew members. Similarly, it will 
make no difference if the hiring, firing 
and supervising of the crew members is 
left in the hands of the crew boss. 

§ 788.17 Employees employed in both 
exempt and nonexempt work. 

The exemption for an employee em¬ 
ployed In exempt work will be defeated 
in any workweek in which he performs 
a substantial amount of nonexempt work. 
For enforcement purposes nonexempt 
work will be considered substantial in 
amount if more than 20 percent of the 
time worked by the employee in a given 

540 



Title 29-Chapter V

workweek is devoted to such work.
Where the two types of work cannot be
segregated, however, so as to permit sep-
arate measurement of the time spent In
each, the employee will not be exempt.

PART 789-GENERAL STATEMENT ON
THE PROVISIONS OF SECTION 12(a)
AND SECTION 15(a)(1) OF THE FAIR
LABOR STANDARDS ACT OF 1938,
RELATING TO WRITTEN ASSUR-
ANCES

Sec.
789.0 Introductory statement.
789.1 Statutory provisions and legislative

history.
789.2 "* * in reliance on written as-

surance from the producer *
789.3 ' * * goods were produced in com-

pliance with" 0 0 0 the require-
ments referred to.

789.4 Scope and content of assurances of
compliance.

789.5 * acquired * in good
faith * * for value without
notice *

AUTHORITY: The provisions of this Part
789 issued under 52 Stat. 1060, as amended;
29 U.S.C. 201-219.

SOURCE: The provisions of this Part 789
appear at 15 F.R. 5047, Aug. 5, 1950, unless
otherwise noted.

§ 789.0 Introductory statement.

(a) Section 12(a) and section 15(a) (1)
of the Fair Labor Standards Act of 1938 1
(hereinafter referred to as the act) con-
tain certain prohibitions against putting
into interstate or foreign commerce any
goods ineligible for shipment (commonly
called "hot goods"), in the production of
which the child-labor or wage-hour
standards of the act were not observed.
These sections were amended by the Fair
Labor Standards Amendments of 1949 2

1 Pub. No. 718, 75th Cong., 3d sess. (52 Stat.
1060). as amended by the act of June 26,
1940 (Pub. Res. No. 88. 76th Cong., 3d sess.,
54 Stat. 616); by Reorganization Plan No. 2
(60 Stat. 1095). effective July 16. 1946; by
the Portal-to-Portal Act of 1947, approved
May 14, 1947 (61 Stat. 84); by the Fair Labor
Standards Amendments of 1949, approved
October 26, 1949 (Public Law 393, 81st Cong.,
1st sess., 63 Stat. 910); by Reorganization
Plan No. 6 of 1950 (15 F. R. 3174), effective
May 24, 1950; and by the Fair Labor Stand-
ards Amendments of 1955, approved August
12, 1955 (Public Law 381, 84th Cong., 1st
sess., C. 867, 69 Stat. 711).

2Pub. Law 393, 81st Cong., 1st sess. (63
Stat. 910).

to provide, among other things, protec-
tion against these "hot goods" prohibi-
tions with respect to purchasers "who
acquired such goods for value without
notice of such violation" if they did so "in
good faith in reliance on" a specified
"written assurance."

(b) These amendments to the act re-
lating to purchasers in good faith and
written assurances are for the protection
of purchasers. The act does not provide
that a purchaser must secure such an
assurance or that a supplier must give
It. The amendments confer no express
authority for the Department of Labor
to require the use of these assurances or
to prescribe their form or content.
Whether any particular written assur-
ance affords the statutory protection to
a purchaser who acquires his goods in
good faith and for value without notice
of an applicable violation, is left for de-
termination by the courts. Opinions is-
sued by the Department of Labor on this
question are advisory only and represent
simply the Department's best judgment
as to what the courts may hold.

(c) The interpretations contained in
this general statement are confined to
the statutory protection accorded these
purchasers in section 12 (a) and section
15 (a) (1) of the act. These interpreta-
tions, with respect to this protection of
purchasers, indicate the construction of
the law which the Secretary of Labor and
the Administrator of the Wage and Hour
Division 3 believe to be correct and which
will guide them in the performance of
their administrative duties under the
act unless and until they are otherwise
directed by authoritative decisions of the
courts or conclude, upon re-examination
of an interpretation, that it is incorrect.
[15 P.R. 5047, Aug. 5, 1950, as amended at

21 P.R. 1450, Mar. 6, 19561

§ 789.1 Statutory provisions and legisla-
tive history.

Section 12(a) of the act provides,
in part, that no producer, manufac-
turer or dealer shall ship or deliver
for shipment in commerce any goods
produced in an establishment situ-
ated in the United States in or about
which within 30 days prior to the removal
of such goods therefrom, any oppressive
child labor has been employed. Section
12(a) then provides an exception from

* The functions of the Secretary and the
Administrator under the act are delineated In
13 F.R. 2195, 12 F.R. 6971, and 15 F.R. 3290.
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Where the two types of work cannot be 
segregated, however, so as to permit sep¬ 
arate measurement of the time spent in 
each, the employee will not be exempt. 
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appear at 15 PH. 5047, Aug. 5, 1950, unless 
otherwise noted. 

§ 789.0 Introductory statement. 

(a) Section 12(a) and section 15(a) (1) 
of the Fair Labor Standards Act of 19381 
(hereinafter referred to as the act) con¬ 
tain certain prohibitions against putting 
into interstate or foreign commerce any 
goods ineligible for shipment (commonly 
called “hot goods”), in the production of 
which the child-labor or wage-hour 
standards of the act were not observed. 
These sections were amended by the Fair 
Labor Standards Amendments of 1949 2 

1 Pub. No. 718, 75th Cong., 3d sess. ( 52 Stat. 
1060), as amended by the act of June 26, 
1940 (Pub. Res. No. 88, 76th Cong., 3d sess., 
54 Stat. 616); by Reorganization Plan No. 2 
(60 Stat. 1095), effective July 16, 1946; by 
the Portal-to-Portal Act of 1947. approved 
May 14, 1947 (61 Stat. 84); by the Pair Labor 
Standards Amendments of 1049, approved 
October 26, 1949 (Public Law 393, 81st Cong., 
1st sess., 63 Stat. 910); by Reorganization 
Plan No. 6 of 1950 (15 P. R. 3174), effective 
May 24, 1950; and by the Fair Labor Stand¬ 
ards Amendments of 1955, approved August 
12, 1955 (Public Law 381, 84th Cong., 1st 
sess.. C. 867, 69 Stat. 711). 

■Pub. Law 393, 81st Cong., 1st sess. (63 
Stat. 910). 

to provide, among other things, protec¬ 
tion against these "hot goods” prohibi¬ 
tions with respect to purchasers "who 
acquired such goods for value without 
notice of such violation” if they did so “in 
good faith in reliance on” a specified 
“written assurance." 

(b) These amendments to the act re¬ 
lating to purchasers in good faith and 
written assurances are for the protection 
of purchasers. The act does not provide 
that a purchaser must secure such an 
assurance or that a supplier must give 
it. The amendments confer no express 
authority for the Department of Labor 
to require the use of these assurances or 
to prescribe their form or content. 
Whether any particular written assur¬ 
ance affords the statutory protection to 
a purchaser who acquires his goods in 
good faith and for value without notice 
of an applicable violation, is left for de¬ 
termination by the courts. Opinions is¬ 
sued by the Department of Labor on this 
question are advisory only and represent 
simply the Department’s best judgment 
as to what the courts may hold. 

(c) The interpretations contained in 
this general statement are confined to 
the statutory protection accorded these 
purchasers in section 12 (a) and section 
15(a) (1) of the act. These interpreta¬ 
tions, with respect to this protection of 
purchasers, indicate the construction of 
the law which the Secretary of Labor and 
the Administrator of the Wage and Hour 
Division * believe to be correct and which 
will guide them in the performance of 
their administrative duties under the 
act unless and until they are otherwise 
directed by authoritative decisions of the 
courts or conclude, upon re-examination 
of an interpretation, that it is incorrect. 
[15 FH. 5047, Aug. 5, 1950, as amended at 
21 PH. 1450, Mar. 6, 1956] 

§ 789.1 Statutory provisions and legisla¬ 
tive history. 

Section 12(a) of the act provides, 
in part, that no producer, manufac¬ 
turer or dealer shall ship or deliver 
for shipment in commerce any goods 
produced in an establishment situ¬ 
ated in the United States in or about 
which within 30 days prior to the removal 
of such goods therefrom, any oppressive 
child labor has been employed. Section 
12(a) then provides an exception from 

•The functions of the Secretary and the 
Administrator under the act are delineated In 
13 PH. 2195, 12 PH. 6971, and 15 PH. 3290. 
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