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sections 12 and 15(a) (1) of the act. If
a reasonable, prudent man in the pur-
chaser's position, acting with due dili-
gence, would have no reason to question
the truth of the assurance that the ap-
plicable requirements had been complied
with, the purchaser's reliance on suc,,,
written assurance would be considered to
be in good faith and without notice of
any violation, and the purchaser would
be protected in the event that violations
of the child-labor or the wage-hour
standards of the act had actually oc-
curred in the production of such goods
by the vendor or by prior producers of
the goods. In such circumstances, the
purchaser's protection would not be con-
tingent on his securing separate written
assurances from the prior producers or
on his assuring himself that his vendor
had secured specific guarantees from
them with respect to compliance.
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GENERAL

§ 790.1 Introductory statement.

(a) The Portal-to-Portal act of 1947
was approved May 14, 1947.1 It contains
provisions which, in certain circum-
stances, affect the rights and liabilities
of employees and employers with regard
to alleged underpayments of minimum
or overtime wages under the provisions
of the Fair Labor Standards Act of 1938,'

1 An act to relieve employers from certain
liabilities and punishments under the Fair
Labor Standards Act of 1938, as amended, the
Walsh-Healey Act, and the Bacon-Davis Act,
and for other purposes (61 Stat. 84; 29
U. S. C., Sup., 251 et seq.).

For the sake of brevity, this act is referred
to in the following discussion as the Portal
Act.

'52 Stat. 1060, as amended; 29 U. S. 0. 201
et seq. In the Fair Labor Standards Act, the
Congress exercised its power over interstate
commerce to establish basic standards with
respect to minimum and overtime wages and
to bar from interstate commerce goods in the
production of which these standards were not
observed. For the nature of liabilities under
this act, see footnote 17.
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the Walsh-Healey Public Contracts Act,
and the Bacon-Davis Act. The Portal
Act also establishes time limitations for
the bringing of certain actions under
these three acts, limits the jurisdiction of
the courts with respect to certain claims,
and in other respects affects employee
suits and proceedings under these acts.

(b) It is the purpose of this part to
outline and explain the major provisions
of the Portal Act as they affect the ap-
plication to employers and employees of
the provisions of the Fair Labor Stand-
ards Act. The effect of the Portal Act
In relation to the Walsh-Healey Act and
the Bacon-Davis Act is not within the
scope of this part, and is not discussed
herein. Many of the provisions of the
Portal Act do not apply to claims or lia-
bilities arising out of activities engaged
in after the enactment of the act. These
provisions are not discussed at length
in this part,' because the primary pur-
pose of this part is to indicate the effect
of the Portal Act upon the future ad-
ministration and enforcement of the
Fair Labor Standards Act, with which
the Administrator of the Wage and Hour
Division is charged under the law. The
discussion of the Portal Act in this part
is therefore directed principally to those
provisions that have to do with the ap-
plication of the Fair Labor Standards
Act on or after May 14, 1947.

(c) The correctness of an interpreta-
tion of the Portal Act, like the correct-
ness of an interpretation of the Fair
Labor Standards Act, can be determined
finally and authoritatively only by the
courts. It is necessary, however, for the
Administrator to reach informed conclu-
sions as to the meaning of the law in
order to enable him to carry out his stat-
utory duties of administration and en-
forcement. It would seem desirable also
that he make these conclusions known
to persons affected by the law.' Accord-

s §§ 790.23 through 790.29 discuss briefly
those provisions of the Portal Act which af-
fect the operation or enforcement of the Fair
Labor Standards Act only with respect to
activities engaged in by employees before
May 14, 1947. Since the so-called "good faith
defense" against past claims is considered
incidentally in the discussion of the similar
provision for the future, no separate dis-
cussion of this provision Is included in these
sections.

See Skidmore v. Swift & Co., 323 U. S. 134;
Kirschbaum Co. v. Walling, 316 U. S. 517;
Portal-to-Portal Act, sec. 10.

ingly, as in the case of the interpretative
bulletins previously issued on various
provisions of the Fair Labor Standards
Act, the interpretations set forth herein
are intended to indicate the construction
of the law which the Administrator be-
lieves to be correct 5 and which will guide
him in the performance of his admin-
istrative duties under the Fair Labor
Standards Act, unless and until he is di-
rected otherwise by authoritative rulings
of the courts or concludes, upon re-
examination of an interpretation, that
it is incorrect. As the Supreme Court
has pointed out, such interpretations
provide a practical guide to employers
and employees as to how the office rep-
resenting the public interest in enforce-
ment of the law will seek to apply it.6 A
has been the case in the past with re-
spect to other interpretative bulletins,
the Administrator will receive and con-
sider statements suggesting change of
any Interpretation contained in this part.

§ 790.2 Interrelationship of the two acts.

(a) The effect on the Fair Labor
Standards Act of the various provisions
of the Portal Act must necessarily be de-
termined by viewing the two acts as in-
terrelated parts of the entire statutory
scheme for the establishment of basic
fair labor standards.T The Portal Act

5 The interpretations expressed herein are
based on studies of the intent, purpose, and
interrelationship of the Fair Labor Standards
Act and the Portal Act as evidenced by their
language and legislative history, as well as on
decisions of the courts establishing legal prin-
ciples believed to be applicable in interpret-
ing the two acts. These interpretations have
been adopted by the Administrator after due
consideration of relevant knowledge and ex-
perience gained in the administration of the
Fair Labor Standards Act of 1938 and after
consultation with the Solicitor of Labor.

6 Skidmore v. Swift & Co., 323 U. S. 134. See
also Roland Electrical Co. v. Walling, 328
U. S. 657; United States v. American Trucking
Assn., 310 U. S. 534; Overnight Motor Transp.
Co. v. Missel, 316 U. S. 572.

7 As appears more fully in the following
sections of this part, the several provisions
of the Portal Act relate, in pertinent part,
to actions, causes of action, liabilities, or pun-
ishments based on the nonpayment by em-
ployers to their employees of minimum or
overtime wages under the provisions of the
Fair Labor Standards Act. Section 13 of the
Portal Act provides that the terms, "employ-
er," "employee," and "wage," when used in
the Portal Act, in relation to the Fair Labor
Standards Act, have the same meaning as
when used in the latter act.
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546 



Title 29-Chapter V

contemplates that employers will be re-
lieved, in certain circumstances, from
liabilities or punishments to which they
might otherwise be subject under the
Fair Labor Standards Act.' But the act
makes no express change in the national
policy, declared by Congress in section 2
of the Fair Labor Standards Act, of elim-
inating labor conditions "detrimental to
the maintenance of the minimum stand-
ard of living necessary for health, effi-
ciency, and general well-being of work-
ers." The legislative history indicates
that the Portal Act was not intended to
change this general policy.' The Con-
gressional declaration of policy in sec-
tion 1 of the Portal Act is explicitly di-
rected to the meeting of the existing
emergency and the correction, both ret-
roactively and prospectively, of existing
evils referred to therein." Sponsors of
the legislation in both Houses of Con-
gress asserted that it "in no way repeals
the minimum wage requirements and
the overtime compensation requirements
of the Fair Labor Standards Act," u that
it "protects the legitimate claims" under

I Portal Act, sections 1, 2, 4, 6, 9, 10, 11, 12.
Sponsors of the legislation asserted that

the provisions of the Portal Act do not deprive
any person of a contract right or other right
which he may have under the common law
or under a State statute. See colloquy be-
tween Senators Donnell, Hatch and Ferguson,
93 Cong. Rec. 2098; colloquy between Sena-
tors Donnell and Ferguson, 93 Cong. Rec.
2127; statement of Representative Gwynne,
93 Cong. Rec. 1557.

*See references to this policy at page 5 of
the Senate Committee Report on the bill
(Senate Rept. 48, 80th Cong., 1st sess.), and
in statement of Senator Donnell, 93 Cong.
Rec. 2177; see also statement of Senator
Morse, 93 Cong. Rec. 2274; statement of
Representative Walter, 93 Cong. Rea. 4389.

I0 Cf. House Rept. No. 71; Senate Rept. No.
48; House (Conf.) Rept. No. 326, 80th Cong.,
1st sess. (referred to hereafter as House Re-
port, Senate Report, and Conference Report);
statement of Representative Michener, 93
Cong. Rec. 4390; statement of Senator Wiley,
93 Cong. Rec. 4269, 4270; statement of Rep-
resentative Gwynne, 93 Cong. Rec. 1572:
statements of Senator Donnell, 93 Cong. Rec.
2133-2135, 2176-2178: statement of Repre-
sentative Robsion, 93 Cong. Rec. 1499; Mes-
sage of the President to Congress, May 14,
1947, on approval of the act (93 Cong. Rec.
5281).

nStatements of Senator Wiley, explaining
the conference agreement to the Senate, 93
Cong. Rec. 4269 and 4371. See also statement
of Senator Cooper, 93 Cong. Rec. 2295: state-
ment of Representative Robsion, 93 Cong.
Rec. 1499, 1500.

that act,"2 and that one of the objectives
of the sponsors was to "preserve to the
worker the rights he has gained under
the Fair Labor Standards Act."" It
would therefore appear that the Con-
gress did not intend by the Portal Act
to change the general rule that the re-
medial provisions of the Fair Labor
Standards Act are to be given a liberal
Interpretation and exemptions there-
from are to be narrowly construed and
limited to those who can meet the burden
of showing that they come "plainly and
unmistakably within (the) terms and
spirit" of such an exemption."

(b) It is clear from the legislative
history of the Portal Act that the major
provisions of the Fair Labor Standards
Act remain in full force and effect, al-
though the application of some of them
is affected in certain respects by the 1947
Act. The provisions of the Portal Act
do not directly affect the provisions of
section 15 (a) (1) of the Fair Labor
Standards Act banning shipments in in-
terstate commerce of "hot" goods pro-
duced by employees not paid in accord-
ance with the act's requirements, or the
provisions of section 11 (c) requiring em-
ployers to keep records in accordance
with the regulations prescribed by the
Administrator. The Portal Act does not
affect in any way the provision in sec-
tion 15 (a) (3) banning discrimination
against employees who assert their rights
under the Fair Labor Standards Act, or
the provisions of section 12 (a) of the
act banning from interstate commerce
goods produced in establishments in or
about which oppressive child labor is em-
ployed. The effect of the Portal Act in
relation to the minimum and overtime
wage requirements of the Fair Labor
Standards Act is considered in this part
in connection with the discussion of spe-
cific provisions of the 1947 act.

12 Statement of Representative Michener,
explaining the conference agreement to the
House of Representatives, 93 Cong. Rec. 4391,
See also statement of Representative Keating,
93 Cong. Rec. 1512.

18 Statement of Senator Cooper, 93 Cong.
Rec. 2300; see also statements of Senator Don-
nell, 93 Cong Rec. 2361, 2362, 2364; statements
of Representatives Walter and Robsion, 93
Cong. Rec. 1496, 1498.

14 Roland Electrical Co. v. Walling, 326 U. 8.
657; United States v. Rosenwasser, 323 U. S.
360; Brooklyn Savings Bank v. O'Neil, 324
U. S. 697.

1See Phillips Co. v. Walling, 324 U. S. 490;
Walling v. General Industries Co., 330 U.S.
545.
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PROVISIONS RELATING TO CERTAIN AcTIVI-
TIES ENGAGED IN BY EMPLOYEES ON OR
AFTER MiY 14, 1947

§ 790.3 Provisions of the statute.
Section 4 of the Portal Act, which re-

lates to so-called "portal-to-portal"
activities engaged in by employees on or
after May 14, 1947, provides as follows:

(a) Except as provided in subsection (b),
no employer shall be subject to any liability
or punishment under the Fair Labor Stand-
ards Act of 1938, as amended, * * * on
account of the failure of such employer to
pay an employee minimum wages, or to pay
an employee overtime compensation, for or
on account of any of the following activities
of such employee engaged in on or alter the
date of the enactment of this act:

(1) Walking, riding, or traveling to and
from the actual place of performance of the
principal activity or activities which such
employee is employed to perform, and

(2) Activities which are preliminary to or
postliminary to said principal activity or
activities,
which occur either prior to the time on any
particular workday at which such employee
commences, or subsequent to the time on
any particular workday at which he ceases,
such principal activity or activities.

(b) Notwithstanding the provisions of sub-
section (a) which relieve an employer from
liability and punishment with respect to an
activity, the employer shall not be so relieved
if such activity is compensable by either:

(1) An express provision of a written or
nonwritten contract in effect, at the time of
such activity, between such employee, his
agent, or collective-bargaining representative
and his employer; or

(2) A custom or practice in effect, at the
time of such activity, at the establishment or
other place where such employee is employed,
covering such activity, not inconsistent with
a written or nonwritten contract, in effect at
the time of such activity, between such em-
ployee, his agent, or collective-bargaining
representative and his employer.

(c) For the purpose of subsection (b), an
activity shall be considered as compensable
under such contract provision or such custom
or practice only when it is engaged in during
the portion of the day with respect to which
it is so made compensable.

(d) In the application of the minimum
wage and overtime compensation provisions
of the Pair Labor Standards Act of 1938, as
amended, * * * in determining the time
for which an employer employs an employee
with respect to walking, riding, traveling, or
other preliminary or postliminary activities
described in subsection (a) of this section,
there shall be counted all that time, but only
that time, during which the employee en-
gages in any such activity which s compen-
sable within the meaning of subsections (b)
and (c) of this section.

§ 790.4 Liability of employer; effect of
contract, custom, or practice.

(a) Section 4 of the Portal Act, quoted
above, applies to situations where an em-
ployee, on or after May 14, 1947, has
engaged in activities of the kind de-
scribed in this section and has not been
paid for or on account of these activities
in accordance with the statutory stand-
ards established by the Fair Labor
Standards Act.0 Where, in these cir-
cumstances, such activities are not com-
pensable by contract, custom, or practice
as described in section 4, this section re-
lieves the employer from certain liabili-
ties or punishments to which he might
otherwise be subject under the provisions
of the Fair Labor Standards Act." The
primary Congressional objectives in en-
acting section 4 of the Portal Act, as
disclosed by the statutory language and
legislative history, were: (1) To mini-
mize uncertainty as to the liabilities of
employers which it was felt might arise
in the future if the compensability under
the Fair Labor Standards Act of such
preliminary or postliminary activities
should continue to be tested solely by
existing criteria for determining com-

11 The Fair Labor Standards Act requires
payment of a minimum wage of not less
than 40 cents an hour for all hours worked
(except to certain learners, apprentices,
handicapped workers, and messengers, and
in certain industries in Puerto Rico and the
Virgin Islands), and overtime compensation
for all hours worked in excess of 40 in a
workweek at a rate not less than one and
one-half times the employee's regular rate of
pay.

'7 The failure of an employer to compensate
employees subject to the Fair Labor Stand-
ards Act in accordance with its minimum
wage and overtime requirements makes him
liable to them for the amount of their unpaid
minimum wages and unpaid overtime com-
pensation, together with an additional equal
amount (subject to section 11 of the Portal-
to-Portal Act, discussed below in § 790.22)
as liquidated damages (section 16 (b) of the
act); and, if his act or omission is wilful,
subjects him to criminal penalties (section
16 (a) of the act). Civil actions for in-
junction can be brought by the Administrator
(sections 11 (a) and 17 of the act).
is Employees subject to the minimum and

overtime wage provisions of the Fair Labor
Standards Act have been held to be entitled
to compensation in accordance with the stat-
utory standards, regardless of contrary cus-
tom or contract, for all time spent during
the workweek in "physical or mental exertion
(whether burdensome or not), controlled or
required by the employer and pursued nec-
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one-half times the employee’s regular rate of 
pay. 

17 The failure of an employer to compensate 
employees subject to the Fair Labor Stand¬ 
ards Act In accordance with Its minimum 
wage and overtime requirements makes him 
liable to them for the amount of their unpaid 
minimum wages and unpaid overtime com¬ 
pensation, together with an additional equal 
amount (subject to section 11 of the Portal- 
to-Portal Act, discussed below ln S 790.22) 
as liquidated damages (section 16 (b) of the 
act); and, If his act or omission Is wilful, 
subjects him to criminal penalties (section 
16 (a) of the act). Civil actions for In¬ 
junction can be brought by the Administrator 
(sections 11 (a) and 17 of the act). 

18 Employees subject to the minimum and 
overtime wage provisions of the Fair Labor 
Standards Act have been held to be entitled 
to compensation In accordance with the stat¬ 
utory standards, regardless of contrary cus¬ 
tom or contract, for all time spent during 
the workweek In "physical or mental exertion 
(whether burdensome or not), controlled or 
required by the employer and pursued nec- 

548 



Title 29-Chapter V

pensable worktime, independently of
contract, custom, or practice; ' and (2)
to leave in effect, with respect to the
workday proper, the interpretations by
the courts and the Administrator of the
requirements of the Fair Labor Stand-
ards Act with regard to the compen-
sability of activities and time to be
included in computing hours worked."

(b) Under section 4 of the Portal Act,
an employer who fails to pay an em-
ployee minimum wages or overtime com-
pensation for or on account of activi-
ties engaged In by such employee is re-
lieved from liability or punishment
therefor if, and only if, such activities
meet the following three tests:

(1) They constitute "walking, riding,
or traveling" of the kind described in the
statute, or other activities "preliminary"
or "postliminary" to the "principal ac-
tivity or activities" which the employee
is employed to perform; and

(2) They take place before or after
the performance of all the employee's
"principal activities" in the workday;
and

(3) They are not compensable, during
the portion of the day when they are
engaged in, by virtue of any contract,
custom, or practice of the kind described
in the statute.

(c) It will be observed that section 4
of the Portal Act relieves an employer
of liability or punishment only with re-
spect to activities of the kind described,
which have not been made compensable
by a contract or by a custom or practice
(not inconsistent with a contract) at the
place of employment, in effect at the
time the activities are performed. The

essarily and primarily for the benefit of the
employer and his business" (Tennessee Coal
Iron & R. R. Co. v. Muscoda Local, 321 U. S.
590, 598), as well as for all time spent in
active or inactive duties which such em-
ployees are engaged to perform (Armour &
Co. v. Wantock, 323 U. S. 126, 132-134; Skid-
more v. Swift & Co., 323 U. S. 134, 136-137).

19Portal Act, section 1; Senate Report, pp.
41, 42, 46-49; Conference Report, pp. 12, 13;
statements of Senator Wiley. 93 Cong. Rec.
2084, 4269-4270; statements of Senator Don-
nell, 93 Cong. Rec. 2089, 2121, 2122, 2181.
2182, 2362, 2363; statements of Senator
Cooper, 93 Cong. Rec. 2292-2300.

211 Senate Report, pp. 46-49; Conference Re-
port, pp. 12, 13; statements of Senator Don-
nell, 93 Cong. Rec. 2181, 2182, 2362; state-
ments of Senator Cooper, 93 Cong. Rec. 2294,
2296, 2297, 2299, 2300; statement of Repre-
sentative Gwynne, 93 Cong. Rec. 4388; state-
ments of Senator Wiley, 93 Cong. Rec. 2084.
4269-4270.

statute states that "the employer shall
not be so relieved" if such activities are
so compensable; " it does not matter in
such a situation that they are so-called
"portal-to-portal" activities."

Accordingly, an employer who fails to
take such activities into account in pay-
ing compensation to an employee who Is
subject to the Fair Labor Standards Act
is not protected from liability or punish-
ment in either of the following situations.

(1) Where, at the time such activities
are performed there is a contract,
whether written or not, in effect between
the employer and the employee (or the
employee's agent or collective-bargain-
ing representative), and by an express
provision of this contract the activities
are to be paid for; ' or

(2) Where, at the time such activities
are performed, there is in effect at the
place of employment a custom or prac-
tice to pay for such activities, and this
custom or practice is not inconsistent
with any applicable contract between
such parties."
In applying these principles, it should be
kept in mind that under the provisions
of section 4 (c) of the Portal-to-Portal
Act, "preliminary" or "postliminary" ac-
tivities which take place outside the
workday "before the morning whistle" or
"after the evening whistle" are, for pur-
poses of the statute, not to be considered
compensable by a contract, custom, or
practice if such contract, custom, or
practice makes them compensable only
during some other portion of the day.2
§ 790.5 Effect of Portal-to-Portal Act on

determination of hours worked.
(a) In the application of the minimum

wage and overtime compensation provi-
sions of the Fair Labor Standards Act to
activities of employees on or after May
14, 1947, the determination of hours
worked is affected by the Portal Act only

" Section 4 (b) of the act (quoted In
1790.3).

" Conference Report, pp. 12, 13; colloquy
between Senators Donnell and Hawkes, 93
Cong. Rec. 2181-2182; colloquy between Sen-
ators Cooper and McGrath, 93 Cong. Rec.
2297-2298, cf. colloquy between Senators
Donnell and Hawkes, 93 Cong. Rec. 2179.

23 Statements of Senator Donnell, 93 Cong.
Rec. 2179, 2181, 2182; statements of Senator
Cooper, 93 Cong. Rec. 2297, 2298, 2299.

14 Statements of Senator Donnell, 93 Cong.
Rec. 2181, 2182.

21 Conference Report, pp. 12, 13. See also
§ 790.12.
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21 Section 4 (b) of the act (quoted in 
S 790.3). 

“Conference Report, pp. 12, 13; colloquy 
between Senators Donnell and Hawkes, 93 
Cong. Rec. 2181-2182; colloquy between Sen¬ 
ators Cooper and McGrath, 93 Cong. Rec. 
2297-2298, cf. colloquy between Senators 
Donnell and Hawkes, 93 Cong. Rec. 2179. 

22 Statements of Senator Donnell, 93 Cong. 
Rec. 2179, 2181, 2182; statements of Senator 
Cooper, 93 Cong. Rec. 2297, 2298, 2299. 

2i Statements of Senator Donnell, 93 Cong. 
Rec. 2181, 2182. 

25 Conference Report, pp. 12, 13. See also 
§ 790.12. 
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to the extent stated in section 4(d). This
section requires that:

* * in determining the time for which
an employer employs an employee with re-
spect to walking, riding, traveling or other
preliminary or postliminary activities de-
scribed (in section 4 (a)) there shall be
counted all that time, but only that time,
during which the employee engages in any
such activity which is compensable (under
contract, custom, or practice within the
meaning of section 4 (b), (c)). m

This provision is thus limited to the de-
termination of whether time spent in
such "preliminary" or "postliminary"
activities, performed before or after the
employee's "principal activities" for the
workday ' must be included or excluded
In computing time worked." If time
spent in such an activity would be time
worked within the meaning of the Fair
Labor Standards Act if the Portal Act
had not been enacted,2m then the question
whether it is to be included or excluded
in computing hours worked under the
law as changed by this provision depends
on the compensability of the activity un-
der the relevant contract, custom, or
practice applicable to the employment.
Time occupied by such an activity is to be
excluded in computing time worked If,
when the employee is so engaged, the
activity is not compensable by a contract,
custom, or practice within the meaning
of section 4; otherwise it must be in-
cluded as worktime in calculating mini-
mum or overtime wages due.* Employ-
ers are not relieved of liability for the
payment of minimum wages or overtime
compensation for any time during which
an employee engages in such activities
thus compensable by contract, custom, or
practice. 1 But where, apart from the
Portal Act, time spent in such an activity
would not be time worked within the
meaning of the Fair Labor Standards
Act, although made compensable by con-
tract, custom, or practice, such compen-
sability will not make it time worked
under section 4 (d) of the Portal Act.

(b) The operation of section 4 (d)
may be illustrated by the common situa-

"The full text of section 4 of the act is
set forth in § 790.3.

27See § 790.6.
Section 4 (d) makes plain that subsections

(b) and (c) of section 4 likewise apply only
to such activities.

28Conference Report, p. 13.
-9 See footnote 18.
30 See Conference Report, pp. 10, 13.
1 Conference Report, p. 10.

tion of underground miners who spend
time in traveling between the portal of
the mine and the working face at the
beginning and end of each workday.
Before enactment of the Portal Act, time
thus spent constituted hours worked.
Under the law as changed by the Portal
Act, if there is a contract between the
employer and the miners calling for pay-
ment for all or a part of this travel, or
if there is a custom or practice to the
same effect, of the kind described in sec-
tion 4, the employer is still required to
count as hours worked, for purposes of
the Fair Labor Standards Act, all of the
time spent in the travel which is so made
compensable.a' But if there is no such
contract, custom, or practice, such time
will be excluded in computing worktime
for purposes of the act. And under the
provisions of section 4 (c) of the Portal
Act," If a contract, custom, or practice
of the kind described makes such travel
compensable only during the portion of
the day before the miners arrive at the
working face and not during the portion
of the day when they return from the
working face to the portal of the mine,
the only time spent in such travel which
the employer is required to count as hours
worked will be the time spent in travel-
ing from the portal to the working face
at the beginning of the workday.

§ 790.6 Periods within the "workday"

unaffected.
(a) Section 4 of the Portal Act does

not affect the computation of hours
worked within the "workday" proper,
roughly described as the period "from
whistle to whistle," and its provisions
have nothing to do with the compensa-
bility under the Fair Labor Standards
Act of any activities engaged in by an
employee during that period." Under

n Cf. colloquies between Senators Donnell
and Hawkes, 93 Cong. Rec. 2179, 2181, 2182;
colloquy between Senators Ellender and
Cooper, 93 Cong. Rec. 2296-2297; colloquy be-
tween Senators McGrath and Cooper, 93 Cong.
Rec. 2297-2298. See also Senate Report, p. 48.

1 See § § 790.3 and 790.12; Conference Re-
port, pp. 12, 13. See also Senate Report,
p. 48.

4 The report of the Senate Judiciary Com-
mittee states (p. 47). "Activities of an em-
ployee which take place during the workday
are * * * not affected by this section
(section 4 of the Portal-to-Portal Act, as
finally enacted) and such activities will con-
tinue to be compensable or not without re-
gard to the provisions of this section."
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88 Cf. colloquies between Senators Donnell 
and Hawkes, 93 Cong. Rec. 2179, 2181, 2182; 
colloquy between Senators Eilender and 
Cooper, 93 Cong. Rec. 2296-2297; colloquy be¬ 
tween Senators McGrath and Cooper, 93 Cong. 
Rec. 2297-2298. See also Senate Report, p. 48. 

“ See § § 790.3 and 790.12; Conference Re¬ 
port, pp. 12, 13. See also Senate Report, 
p. 48. 

“ The report of the Senate Judiciary Com¬ 
mittee states (p. 47), "Activities of an em¬ 
ployee which take place during the workday 
are • « • not affected by this section 
(section 4 of the Portal-to-Portal Act, as 
finally enacted ) and such activities will con¬ 
tinue to be compensable or not without re¬ 
gard to the provisions of this section.” 
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the provisions of section 4, one of the
conditions that must be present before
"preliminary" or "postlimlnary" activi-
ties are excluded from hours worked Is
that they "occur either prior to the time
on any particular workday at which the
employee commences, or subsequent to
the time on any particular workday at
which he ceases" the principal activity
or activities which he is employed to per-
form. Accordingly, to the extent that
activities engaged in by an employee oc-
cur after the employee commences to
perform the first principal activity on a
particular workday and before he ceases
the performance of the last principal ac-
tivity on a particular workday, the pro-
visions of that section have no applica-
tion. Periods of time between the
commencement of the employee's first
principal activity and the completion of
his last principal activity on any work-
day must be included in the computation
of hours worked to the same extent as
would be required if the Portal Act had
not been enacted.U The principles for
determining hours worked within the
"workday" proper will continue to be
those established under the Fair Labor
Standards Act without reference to the
Portal Act," which is concerned with this
question only as it relates to time spent
outside the "workday" in activities of the
kind described in section 4.*

(b) "Workday" as used in the Portal
Act means, in general, the period between
the commencement and completion on
the same workday of an employee's prin-

"See Senate Report, pp. 47, 48; Conference
Report, p. 12; statement of Senator Wiley,
explaining the conference agreement to the
Senate, 93 Cong. Rec. 4269 (also 2084, 2085);
statement of Representative Gwynne, ex-
plaining the conference agreement to the
House of Representatives, 93 Cong. Rec. 4388;
statements of Senator Cooper, 93 Cong. Rec.
2293-2294, 2296--2300; statements of Senator
Donnell, 93 Cong. Rec. 2181, 2182, 2362.

"See, in this connection, statements of
Senator Cooper. 93 Cong. Ree. 2295-2296, 2299;
statements of Senator Donnell, 93 Cong. Rec.
2181, 2182, 2362; statement of Senator Wiley,
explaining the conference agreement to the
Senate, 93 Cong. Rec. 4269. See also footnote
18.

The determination of hours worked under
the Fair Labor Standards Act is the subject
of a separate interpretative bulletin, No. 13,
which will be republished in revised form as
part 785 of this chapter.

37 See statement of Senator Wiley explain-
ing the conference agreement to the Senate,
93 Cong. Rec. 4269. See also the discussion
In §§ 790.7-790.8.

cipal activity or activities. It includes
all time within that period whether or
not the employee engages in work
throughout all of that period. For ex-
ample, a rest period or a lunch period is
part of the "workday", and section 4 of
the Portal Act therefore plays no part in
determining whether such a period, un-
der the particular circumstances pre-
sented, is or is not compensable, or
whether it should be included in the com-
putation of hours worked."' If an em-
ployee Is required to report at the actual
place of performance of his principal
activity at a certain specific time, his
"workday" commences at the time he
reports there for work In accordance
with the employer's requirement, even
though through a cause beyond the em-
ployee's control, he Is not able to com-
mence performance of his productive
activities until a later time. In such a
situation, the time spent waiting for work
would be part of the workday,' and sec-
tion 4 of the Portal Act would not affect
its inclusion in hours worked for pur-
poses of the Fair Labor Standards Act.

§790.7 "Preliminary" and "postlimi-
nary" activities.

(a) Since section 4 of the Portal Act
applies only to situations where employ-
ees engage in "preliminary" or "post-
liminary" activities outside the workday
proper, it is necessary to consider what
activities fall within this description.
The fact that an employee devotes some
of his time to an activity of this type is,
however, not a sufficient reason for dis-
regarding the time devoted to such ac-
tivity in computing hours worked. If
such time would otherwise be counted as
time worked under the Fair Labor Stand-
ards Act, section 4 may not change the
situation. Whether such time must be
counted or may be disregarded, and
whether the relief from liability or pun-
ishment afforded by section 4 of the
Portal Act is available to the employer
in such a situation, will depend on the
compensability of the activity under con-
tract, custom, or practice within the

U Senate Report, pp. 47, 48. Cf. statement
of Senator Wiley explaining the conference
agreement to the Senate, 93 Cong. Rec. 4269;
statement of Senator Donnell, 93 Cong. Rec.
2362; statements of Senator Cooper, 93 Cong.
Rec. 2297, 2298.

a Colloquy between Senators Cooper and
McGrath, 93 Cong. Rec. 2297. 2298.
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57 See statement of Senator Wiley explain¬ 
ing the conference agreement to the Senate, 
93 Cong. Rec. 4269. See also the discussion 
in SS 790.7-790.8. 

cipal activity or activities. It includes 
all time within that period whether or 
not the employee engages in work 
throughout all of that period. For ex¬ 
ample, a rest period or a lunch period is 
part of the “workday”, and section 4 of 
the Portal Act therefore plays no part in 
determining whether such a period, un¬ 
der the particular circumstances pre¬ 
sented, is or is not compensable, or 
whether it should be included in the com¬ 
putation of hours worked.88 If an em¬ 
ployee Is required to report at the actual 
place of performance of his principal 
activity at a certain specific time, his 
“workday” commences at the time he 
reports there for work in accordance 
with the employer’s requirement, even 
though through a cause beyond the em¬ 
ployee’s control, he is not able to com¬ 
mence performance of his productive 
activities until a later time. In such a 
situation, the time spent waiting for work 
would be part of the workday,33 and sec¬ 
tion 4 of the Portal Act would not affect 
its inclusion in hours worked for pur¬ 
poses of the Fair Labor Standards Act. 
§ 790.7 “Preliminary” and “postlimi¬ 

nary” activities. 

(a) Since section 4 of the Portal Act 
applies only to situations where employ¬ 
ees engage in “preliminary” or “post¬ 
liminary” activities outside the workday 
proper, it is necessary to consider what 
activities fall within this description. 
The fact that an employee devotes some 
of his time to an activity of this type is, 
however, not a sufficient reason for dis¬ 
regarding the time devoted to such ac¬ 
tivity in computing hours worked. If 
such time would otherwise be counted as 
time worked under the Fair Labor Stand¬ 
ards Act, section 4 may not change the 
situation. Whether such time must be 
counted or may be disregarded, and 
whether the relief from liability or pun¬ 
ishment afforded by section 4 of the 
Portal Act is available to the employer 
in such a situation, will depend on the 
compensability of the activity under con¬ 
tract, custom, or practice within the 

" Senate Report, pp. 47, 48. CÍ. statement 
oí Senator Wiley explaining the eonferenee 
agreement to the Senate, 93 Cong. Rec. 4269; 
statement of Senator Donnell, 93 Cong. Rec. 
2362; statements of Senator Cooper, 93 Cong. 
ReC. 2297, 2298. 

“Colloquy between Senators Cooper and 
McGrath, 93 Cong. Rec. 2297. 2298. 
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meaning of that section."° On the other
hand, the criteria described in the Portal
Act have no bearing on the compensa-
bility or the status as worktime under the
Fair Labor Standards Act of activities
that are not "preliminary" or "post-
liminary" activities outside the workday
proper.41 And even where there is a con-
tract, custom, or practice to pay for time
spent in such a "preliminary" or "post-
liminary" activity, section 4(d) of the
Portal Act does not make such time
hours worked under the Fair Labor
Standards Act if it would not be so
counted under the latter act alone."

(b) The words "preliminary activity"
mean an activity engaged in by an em-
ployee before the commencement of his
"principal" activity or activities, and the
words "postliminary activity" mean an
activity engaged in by an employee after
the completion of his "principal" activity
or activities. No categorical list of
"preliminary" and "postliminary" ac-
tivities except those named in the
act can be made, since activities which
under one set of circumstances may
be "preliminary" or "postliminary" ac-
tivities, may under other conditions be
"principal" activities. The following
"preliminary" or "postliminary" activi-
ties are expressly mentioned in the act:
"Walking, riding, or traveling to or from
the actual place of performance of the
principal activity or activities which
(the) employee is employed to per-
form." "

(c) The statutory language and the
legislative history indicate that the
"walking, riding or traveling" to which
section 4 (a) refers is that which occurs,
whethcr on oi off the employer's prem-
ises, in the course of an employee's ordi-
nary daily trips between his home or
lodging and the actual place where he
does what he is employed to do. It does

"0See Conference Report, pp. 10, 12, 13:
statements of Senator Donnell, 93 Cong. Rec.
2178-2179, 2181, 2182; statements of Senator
Cooper. 93 Cong. Rec. 2297, 2298. See also
61 790.4. 790.5.

41 See Conference Report, p. 12; Senate Re-
port, pp. 47, 48; statement of Senator Wiley,
explaining the conference agreement to the
Senate. 93 Cong. Rec. 4269: statement of
Representative Gwynne, explaining the con-
ference agreement to the House of Repre-
sentatives, 93 Cong. Rec. 4388. See also
f 790.6.

4See § 790.5 (a).
"Portal Act, subsections 4 (a), 4 (d). See

also Conference Report, p. 13; statement of
Senator Donnell, 93 Cong. Rec- 2181. 2362.

not, however, include travel from the
place of performance of one principal
activity to the place of performance of
another, nor does it include travel dur-
ing the employee's regular working
hours." For example, travel by a repair-
man from one place where he performs
repair work to another such place, or
travel by a messenger delivering mes-
sages, is not the kind of "walking, riding
or traveling" described in section 4 (a).
Also, where an employee travels outside
his regular working hours at the direc-
tion and on the business of his employer,
the travel would not ordinarily be "walk-
ing, riding, or traveling" of the type re-
ferred to in section 4 (a). One example
would be a traveling employee whose
duties require him to travel from town
to town outside his regular working
hours; another would be an employee
who has gone home after completing his
day's work but is subsequently called out
at night to travel a substantial distance
and perform an emergency job for one of
his employer's customers." In situations
such as these, where an employee's travel
is not of the kind to which section 4 (a)
of the Portal Act refers, the question
whether the travel time is to be counted
as worktime under the Fair Labor Stand-
ards Act will continue to be determined
by principles established under this act,
without reference to the Portal Act.L "

(d) An employee who walks, rides or
otherwise travels while performing active
duties is not engaged in the activities
described in section 4 (a). An illustra-
tion of such travel would be the carrying
by a logger of a portable power saw or

"These conclusions are supported by the
limitation, "to and from the actual place of
performance of the principal activity or ac-
tivities which (the) employee is employed to
perform," which follows the term "walking,
riding or traveling" in section 4 (a), and by
the additional limitation applicable to all
"preliminary" and "postliminary" activities
to the effect that the act may affect them
only if they occur "prior to" or "subsequent
to" the workday. See, in this connection,
the statements of Senator Donnell, 93 Cong.
Rec. 2121, 2181, 2182, 2363; statement of
Senator Cooper, 93 Cong. Rec. 2297. See also
Senate Report, pp. 47, 48.

"The report of the Senate Judiciary Com-
mittee (p. 48) emphasized that this section
of the act "does not attempt to cover by
specific language the many thousands of
situations that do not readily fall within the
pattern of the ordinary workday."

"These principles will be discussed in Part
785 of this chapter. which will replace Inter-
pretive Bulletin No. 13.
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perform,” which follows the term "walking, 
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other heavy equipment (as distinguished
from ordinary hand tools) on his trip
into the woods to the cutting area. In
such a situation, the walking, riding, or
traveling is not segregable from the si-
multaneous performance of his assigned
work (the carrying of the equipment,
etc.) and it does not constitute travel
"to and from the actual place of per-
formance" of the principal activities he
is employed to perform."

(e) The report of the Senate Commit-
tee on the Judiciary (p. 47) describes the
travel affected by the statute as "Walk-
ing, riding, or traveling to and from the
actual place of performance of the prin-
cipal activity or activities within the em-
ployer's plant, mine, building, or other
place of employment, irrespective of
whether such walking, riding, or travel-
ing occur on or off the premises of the
employer or before or after the employee
has checked in or out." The phrase,
"actual place of performance," as used
in section 4 (a), thus emphasizes that
the ordinary travel at the beginning and
end of the workday to which this section
relates includes the employee's travel on
the employer's premises until he reaches
his workbench or other place where he
commences the performance of his prin-
cipal activity or activities, and the return
travel from that place at the end of the
workday. However, where an employee
performs his principal activity at various
places (common examples would be a
telephone lineman, a "trouble-shooter"
in a manufacturing plant, a meter read-
er, or an exterminator) the travel be-
tween those places is not travel of the
nature described in this section, and the
Portal Act has no significance in deter-
mining whether the travel time should
be counted as time worked.

f) Examples of walking, riding, or
traveling which may be performed out-
side the workday and would normally
be considered "preliminary" or "post-
liminary" activities are (1) walking or

4, Senator Cooper, after explaining that the
"principal" activities referred to Include ac-
tivities which are an integral part of a "prin-
cipal" activity (Senate Report, pp. 47, 48),
that is, those which "are indispensable to
the performance of the productive work,"
summarized this provision as It appeared in
the Senate Bill by stating: "We have clearly
eliminated from compensation walking, trav-
eling, riding, and other activities which are
not an integral part of the employment for
which the worker is employed." 93 Cong.
Rec. 2299.

riding by an employee between the plant
gate and the employee's lathe, work-
bench, or other actual place of perform-
ance of his principal activity or activi-
ties; (2) riding on buses between a town
and an outlying mine or factory where
the employee is employed; and (3) rid-
ing on buses or trains from a logging
camp to a particular site at which the
logging operations are actually being
conducted.8

(g) Other types of activities which
may be performed outside the workday
and, when performed under the condi-
tions normally present, would be consid-
ered "preliminary" or "postliminary" ac-
tivities, include checking in and out and
waiting in line to do so, changing clothes,
washing up or showering, and waiting in
line to receive pay checks.'"

(h) As indicated above, an activity
which is a "preliminary" or "postlimi-
nary" activity under one set of circum-
stances may be a principal activity under
other conditions.51 This may be illus-
trated by the following example: Waiting
before the time established for the com-
mencement of work would be regarded
as a preliminary activity when the em-
ployee voluntarily arrives at his place of
employment earlier than he is either re-
quired or expected to arrive. Where,
however, an employee is required by his
employer to report at a particular hour
at his workbench or other place where he
performs his principal activity, if the
employee is there at that hour ready and
willing to work but for some reason be-
yond his control there is no work for him
to perform until some time has elapsed,
waiting for work would be an integral
part of the employee's principal activi-

" See Senate Report, p. 47; statements o
Senator Donnell, 93 Cong. Rec. 2121, 2182.
2363.

40 See Senate Report, p. 47. Washing up
after work, like the changing of clothes, may
in certain situations be so directly related
to the specific work the employee is em-
ployed to perform that it would be regarded
as an integral part of the employee's "prin-
cipal activity." See colloquy between Sena-
tors Cooper and McGrath, 93 Cong. Rec. 2297-
2298. See also paragraph (h) of this section
and § 790.8 (c). This does not necessarily
mean, however, that travel between the wash-
room or clothes-changing place and the ac-
tual place of performance of the specific
work the employee is employed to perform,
would be excluded from the type of travel
to which section 4 (a) refers.

wo See paragraph (b) of this section. See
also footnote 49.
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at his workbench or other place where he 
performs his principal activity, if the 
employee is there at that hour ready and 
willing to work but for some reason be¬ 
yond his control there is no work for him 
to perform until some time has elapsed, 
waiting for work would be an integral 
part of the employee’s principal activi- 

“ See Senate Report, p. 47; statements of 
Senator Donnell, 93 Cong. Reo. 2121, 2182. 
2363. 

‘“See Senate Report, p. 47. Washing up 
after work, like the changing of clothes, may 
In certain situations be so directly related 
to the specific work the employee Is em¬ 
ployed to perform that It would be regarded 
as an Integral part of the employee’s “prin¬ 
cipal activity.” See colloquy between Sena¬ 
tors Cooper and McGrath, 93 Cong. Rec. 2297- 
2298. See also paragraph (h) of this section 
and § 790.8 (c). This does not necessarily 
mean, however, that travel between the wash¬ 
room or clothes-changlng place and the ac¬ 
tual place of performance of the specific 
work the employee Is employed to perform, 
would be excluded from the type of travel 
to which section 4 (a) refers. 

°°See paragraph (b) of this section. See 
also footnote 49. 
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ties.' The difference in the two situa-
tions Is that in the second the employee
was engaged to wait while in the first the
employee waited to be engaged."
§ 790.8 "Principal" activities.

(a) An employer's liabilities and obli-
gations under the Fair Labor Standards
Act with respect to the "principal" ac-
tivities his employees are employed to
perform are not changed in any way
by section 4 of the Portal Act, and
time devoted to such activities must
be taken into account in computing
hours worked to the same extent as
it would if the Portal Act had not
been enacted." But before it can be
determined whether an activity is "pre-
liminary or postliminary to (the) princi-
pal activity or activities" which the em-
ployee is employed to perform, it is gen-
erally necessary to determine what are
such "principal" activities."

The use by Congress of the plural form
"activities" in the statute makes it clear
that in order for an activity to be a
"principal" activity, it need not be pre-
dominant in some way over all other ac-
tivities engaged in by the employee in
performing his job; " rather, an employee
may, for purposes of the Portal-to-Portal
Act, be engaged in several "principal"
activities during the workday. The
"Principal" activities referred to in the
statute are activities which the employee
is "employed to perform"; " they do not
include noncompensable "walking, riding,
or traveling" of the type referred to in
section 4 of the act.r Several guides to

5"Colloquy between Senators Cooper and
McGrath, 93 Cong. Rec. 2298.

5See Skidmore v. Swift & Co., 323 U. S. 134,
7 WHIR 1165.

53 See § § 790.4 through 790.6; also, Part 785
of this chapter (to be published), which will
replace Interpretative Bulletin No. 13 as a
statement of the principles for determining
hours worked under the Fair Labor Standards
Act.

"Although certain "preliminary" and
"postliminary" activities are expressly men-
tioned in the statute (see § 790.7 (b)), they
are described with reference to the place
where principal activities are performed.
Even as to these activities, therefore, identi-
fication of certain other activities as "prin-
cipal" activities is necessary.

"Cf. Edward F. Allison Co., Inc. v. Com-
missioner of Internal Revenue, 63 F. (2d) 553
(C.C.A. 8. 1933).

"Cf. Armour & Co. v. Wantock, 323 U. S.
126, 132-134; Skidmore v. Swift & Co., 323
U. S. 134, 136-137.

"See statement of Senator Cooper, 93
Cong. Rec. 2297.

determine what constitute "principal
activities" was suggested in the legislative
debates. One of the members of the con-
ference committee stated to the House
of Representatives that "the realities of
industrial life," rather than arbitrary
standards, "are intended to be applied
in defining the term 'principal activity or
activities'," and that these words should
"be interpreted with due regard to gen-
erally established compensation practices
in the particular industry and trade." "
The legislative history further indicates
that Congress intended the words "prin-
cipal activities" to be construed liberally
in the light of the foregoing principles
to include any work of consequence per-
formed for an employer, no matter when
the work is performed." A majority
member of the committee which intro-
duced this language into the bill ex-
plained to the Senate that it was con-
sidered "sufficiently broad to embrace
within its terms such activities as are
indispensable to the performance of pro-
ductive work.""

(b) The term "principal activities" in-
cludes all activities which are an integral
part of a principal activity." Two ex-
amples of what is meant by an integral
part of a principal activity are found in
the Report of the Judiciary Committee
of the Senate on the Portal-to-Portal
Bill.' They are the following:

(1) In connection with the operation
of a lathe an employee will frequently at
the commencement of his workday oil,
grease, or clean his machine, or install a
new cutting tool. Such activities are an
Integral part of the principal activity,
and are included within such term.

(2) In the case of a garment worker In
a textile mill, who is required to report 30
minutes before other employees report to

"Remarks of Representative Walter, 93
Cong. Rec. 4389. See also statements of Sen-
ator Cooper, 93 Cong. Rec. 2297, 2299.

"See statements of Senator Cooper, 93
Cong. Rec. 2296-2300. See also Senate Re-
port, p. 48, and the President's message to
Congress on approval of the Portal Act, May
14, 1947 (93 Cong. Rec. 5281).

"See statement of Senator Cooper, 93 Cong.
Rec. 2299.
61 Senate Report, p. 48; statements of Sena-

tor Cooper, 93 Cong. Rec. 2297-2299.
a2 As stated in the Conference Report (p.

12), by Representative Gwynne in the House
of Representatives (93 Cong. Rec. 4388) and
by Senator Wiley in the Senate (93 Cong.
Rec. 4371), the language of the provision
here involved follows that of the Senate bill.
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ties.“ The difference in the two situa¬ 
tions is that in the second the employee 
was engaged to wait while in the first the 
employee waited to be engaged.“ 
§ 790.8 “Principal’’ activities. 

(a) An employer's liabilities and obli¬ 
gations under the Fair Labor Standards 
Act with respect to the ‘‘principal” ac¬ 
tivities his employees are employed to 
perform are not changed in any way 
by section 4 of the Portal Act, and 
time devoted to such activities must 
be taken into account in computing 
hours worked to the same extent as 
it would if the Portal Act had not 
been enacted.“ But before it can be 
determined whether an activity is “pre¬ 
liminary or postliminary to (the) princi¬ 
pal activity or activities” which the em¬ 
ployee is employed to perform, it is gen¬ 
erally necessary to determine what are 
such “principal” activities.“ 

The use by Congress of the plural form 
"activities” in the statute makes it clear 
that in order for an activity to be a 
“principal” activity, it need not be pre¬ 
dominant in some way over all other ac¬ 
tivities engaged in by the employee in 
performing his job ; “ rather, an employee 
may, for purposes of the Portal-to-Portal 
Act, be engaged in several “principal” 
activities during the workday. The 
“Principal” activities referred to in the 
statute are activities which the employee 
is “employed to perform”; “ they do not 
include noncompensable “walking, riding, 
or traveling” of the type referred to in 
section 4 of the act.67 Several guides to 

“ Colloquy between Senators Cooper and 
McGrath, 03 Cong. Ree. 2208. 

“ See Skidmore v. Swift & Co., 323 U. S. 134, 
7 WHR 1165. 

“See §§ 790.4 through 790.6; also, Part 785 
of this chapter (to be published), which will 
replace Interpretative Bulletin No. 13 as a 
statement of the principles for determining 
hours worked under the Fair Labor Standards 
Act. 

“ Although certain “preliminary” and 
“postliminary” activities are expressly men¬ 
tioned In the statute (see § 790.7 (b)), they 
are described with reference to the place 
where principal 'activities are performed. 
Even as to these activities, therefore, Identi¬ 
fication of certain other activities as “prin¬ 
cipal” activities Is necessary. 

55 Cf. Edward F. Allison Co., Inc. v. Com¬ 
missioner of Internal Revenue, 63 F. (2d) 553 
(C.C.A. 8. 1933). 

“Cf. Armour & Co. v. Wantock, 323 U. S. 
126, 132-134; Skidmore v. Swift & Co.. 323 
U. S. 134, 136-137. 

m See statement of Senator Cooper, 93 
Cong. Rec. 2297. 

determine what constitute “principal 
activities” was suggested in the legislative 
debates. One of the members of the con¬ 
ference committee stated to the House 
of Representatives that “the realities of 
industrial life,” rather than arbitrary 
standards, “are intended to be applied 
in defining the term ‘principal activity or 
activities’,” and that these words should 
“be interpreted with due regard to gen¬ 
erally established compensation practices 
in the particular industry and trade.”“ 
The legislative history further indicates 
that Congress intended the words “prin¬ 
cipal activities” to be construed liberally 
in the light of the foregoing principles 
to include any work of consequence per¬ 
formed for an employer, no matter when 
the work is performed.“ A majority 
member of the committee which intro¬ 
duced this language into the bill ex¬ 
plained to the Senate that it was con¬ 
sidered “sufficiently broad to embrace 
within its terms such activities as are 
indispensable to the performance of pro¬ 
ductive work.” " 

(b) The term “principal activities” in¬ 
cludes all activities which are an integral 
part of a principal activity.” Two ex¬ 
amples of what is meant by an integral 
part of a principal activity are found in 
the Report of the Judiciary Committee 
of the Senate on the Portal-to-Portal 
Bill.” They are the following: 

(1) In connection with the operation 
of a lathe an employee will frequently at 
the commencement of his workday oil, 
grease, or clean his machine, or install a 
new cutting tool. Such activities are an 
integral part of the principal activity, 
and are included within such term. 

(2) In the case of a garment worker in 
a textile mill, who is required to report 30 
minutes before other employees report to 

“ Remarks of Representative Walter, 03 
Cong. Rec. 4389. See also statements ol Sen¬ 
ator Cooper, 03 Cong. Rec. 2207, 2200. 

** See statements of Senator Cooper, 93 
Cong. Rec. 2296-2300. See also Senate Re¬ 
port, p. 48, and the President’s message to 
Congress on approval of the Portal Act, May 
14, 1947 (93 Cong. Rec. 5281). 

“ See statement of Senator Cooper, 93 Cong. 
Rec. 2299. 

Senate Report, p. 48; statements of Sena¬ 
tor Cooper, 93 Cong. Rec. 2297-2299. 

“As stated in the Conference Report (p. 
12), by Representative Gwynne in the House 
of Representatives (93 Cong. Rec. 4388) and 
by Senator Wiley in the Senate (93 Cong. 
Rec. 4371), the language of the provision 
here involved follows that of the Senate bUl. 
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commence their principal activities, and
who during such 30 minutes distributes
clothing or parts of clothing at the work-
benches of other employees and gets ma-
chines in readiness for operation by other
employees, such activities are among the
principal activities of such employee.

Such preparatory activities, which the
Administrator has always regarded as
work and as compensable under the Fair
Labor Standards Act, remain so under
the Portal Act, regardless of contrary
custom or contract.1

(c) Among the activities included as
an integral part of a principal activity
are those closely related activities which
are indispensable to its performance."
If an employee in a chemical plant, for
example, cannot perform his principal
activities without putting on certain
clothes,' changing clothes on the em-
ployer's premises at the beginning and
end of the workday would be an integral
part of the employee's principal activity."
On the other hand, if changing clothes
is merely a convenience to the employee
and not directly related to his principal
activities, it would be considered as a
"preliminary" or "postliminary" activity
rather than a principal part of the activ-
ity." However, activities such as check-
ing in and out and waiting in line to do
so would not ordinarily be regarded as

w Statement of Senator Cooper, 93 Cong.
Rec. 2297; colloquy between Senators Barkley
and Cooper, 93 Cong. Rec. 2350. The fact
that a period of 30 minutes was mentioned
in the second example given by the commit-
tee does not mean that a different rule would
apply where such preparatory activities take
less time to perform. In a colloquy between
Senators McGrath and Cooper, 93 Cong. Rec.
2298, Senator Cooper stated that "There
was no definite purpose in using the words
'30 minutes' instead of 15 or 10 minutes or 5
minutes or any other number of minutes."
In reply to questions, he indicated that any
amount of time spent in preparatory activi-
ties of the types referred to In the examples
would be regarded as a part of the employee's
principal activity and within the compen-
sable workday. Cf. Anderson v. Mt. Clemens
Pottery Co., 328 U. S. 680, 693.

6 See statements of Senator Cooper. 93
Cong. Rec. 2297-2299, 2377; colloquy between
Senators Barkley and Cooper, 93 Cong. Rec.
2350.

0 Such a situation may exist where the
changing of clothes on the employer's prem-
ises is required by law, by rules of the em-
ployer, or by the nature of the work. See
footnote 49.
0 See colloquy between Senators Cooper

and McGrath, 93 Cong. Ree. 2297-2298.

integral parts of the principal activity or
activities.1

§ 790.9 "Compensable * * by an ex-
press provision of a written or non-
written contract."

(a) Where an employee engages in a
"preliminary" or "postliminary" activity
of the kind described in section 4(a)
of the Portal Act and this activity is
"compensable * * * by an express pro-
vision of a written or nonwritten con-
tract" applicable to the employment,
section 4 does not operate to relieve the
employer of liability or punishment un-
der the Fair Labor Standards Act with
respect to such activity,61 and does not
relieve the employer of any obligation
he would otherwise have under that act
to include time spent in such activity
in computing hours worked."

(b) The word "compensable" is used
In subsections (b), (c), and (d) of sec-
tion 4 without qualification."0 It is ap-
parent from these provisions that "com-
pensable," as used in the statute, means
compensable in any amount.'

(c) The phrase "compensable by an
express provision of a written or non-
written contract" in section 4 (b) of the
Portal Act offers no difficulty where a
written contract states that compensa-
tion shall be paid for the specific activi-
ties in question, naming them in explicit
terms or identifying them through any
appropriate language. Such a provision
clearly falls within the statutory descrip-
tion."' The existence or nonexistence of
an express provision making an activity
compensable is more difficult to deter-
mine in the case of a nonwritten contract
since there may well be conflicting recol-
lections as to the exact terms of the
agreement. The words "compensable by
an express provision" indicate that both
the intent of the parties to contract with
respect to the activity in question and

a See Senate Report, p. 47; statements of
Senator Donnell, 93 Cong. Reec. 2305-2306.
2362; statements of Senator Cooper, 93 Cong.
Rec. 2296-2297, 2298.

"See § 790.4.
e9See §§ 790.5 and 790.7.
"5 The word is also so used throughout sec-

tion 2 of the act, which relates to past claims.
See Hi 790.23-790.25.

n Cf. Conference Report, pp. 9, 10, 12, 13;
message of the President to the Congress on
approval of the Portal-to-Portal Act, May
14, 1947 (93 Cong. Rec. 5281).
n See colloquy between Senators Donnell

and Lodge, 93 Cong. Reec. 2178; colloquies
between Senators Donnell and Hawkes, 93
Cong. Rec. 2179, 2181-2182.
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commence their principal activities, and 
who during such 30 minutes distributes 
clothing or parts of clothing at the work¬ 
benches of other employees and gets ma¬ 
chines in readiness for operation by other 
employees, such activities are among the 
principal activities of such employee. 
Such preparatory activities, which the 
Administrator has always regarded as 
work and as compensable under the Fair 
Labor Standards Act, remain so under 
the Portal Act, regardless of contrary 
custom or contract.“ 

(c) Among the activities included as 
an integral part of a principal activity 
are those closely related activities which 
are indispensable to its performance." 
If an employee in a chemical plant, for 
example, cannot perform his principal 
activities without putting on certain 
clothes," changing clothes on the em¬ 
ployer’s premises at the beginning and 
end of the workday would be an integral 
part of the employee’s principal activity." 
On the other hand, if changing clothes 
is merely a convenience to the employee 
and not directly related to his principal 
activities, it would be considered as a 
“preliminary” or "postliminary” activity 
rather than a principal part of the activ¬ 
ity." However, activities such as check¬ 
ing in and out and waiting in line to do 
so would not ordinarily be regarded as 

“Statement of Senator Cooper, 93 Cong. 
Reo. 2297; colloquy between Senators Barkley 
and Cooper, 93 Cong. Rec. 2350. The fact 
that a period of 30 minutes was mentioned 
In the second example given by the commit¬ 
tee does not mean that a different rule would 
apply where such preparatory activities take 
less time to perform. In a colloquy between 
Senators McGrath and Cooper, 93 Cong. Reo. 
2298, Senator Cooper stated that “There 
was no definite purpose In using the words 
‘30 minutes’ Instead of 15 or 10 minutes or 5 
minutes or any other number of minutes.” 
In reply to questions, he Indicated that any 
amount of time spent In preparatory activi¬ 
ties of the types referred to In the examples 
would be regarded as a part of the employee’s 
principal activity and within the compen¬ 
sable workday. Cf. Anderson v. Mt. Clemens 
Pottery Co., 328 U. S. 680, 693. 

« See statements of Senator Cooper, 93 
Cong. Rec. 2297-2299, 2377; colloquy between 
Senators Barkley and Cooper, 93 Cong. Rec. 
2350. 

“Such a situation may exist where the 
changing of clothes on the employer’s prem¬ 
ises Is required by law, by rules of the em¬ 
ployer, or by the nature of the work. See 
footnote 49. 

M See colloquy between Senators Cooper 
and McGrath, 93 Cong. Rec. 2297-2298. 

integral parts of the principal activity or 
activities." 
§ 790.9 “Compensable * * * by an ex¬ 

press provision of a written or non- 
written contract.” 

(a) Where an employee engages in a 
"preliminary” or “postliminary” activity 
of the kind described in section 4(a) 
of the Portal Act and this activity is 
“compensable * * * by an express pro¬ 
vision of a written or nonwritten con¬ 
tract” applicable to the employment, 
section 4 does not operate to relieve the 
employer of liability or punishment un¬ 
der the Fair Labor Standards Act with 
respect to such activity,“ and does not 
relieve the employer of any obligation 
he would otherwise have under that act 
to include time spent in such activity 
in computing hours worked." 

(b> The word “compensable” is used 
in subsections (b), (c), and (d) of sec¬ 
tion 4 without qualification.™ It is ap¬ 
parent from these provisions that “com¬ 
pensable,” as used in the statute, means 
compensable in any amount.” 

(c) The phrase “compensable by an 
express provision of a written or non¬ 
written contract” in section 4 (b) of the 
Portal Act offers no difficulty where a 
written contract states that compensa¬ 
tion shall be paid for the specific activi¬ 
ties in question, naming them in explicit 
terms or identifying them through any 
appropriate language. Such a provision 
clearly falls within the statutory descrip¬ 
tion.” The existence or nonexistence of 
an express provision making an activity 
compensable is more difficult to deter¬ 
mine in the case of a nonwritten contract 
since there may well be conflicting recol¬ 
lections as to the exact terms of the 
agreement. The words “compensable by 
an express provision” indicate that both 
the intent of the parties to contract with 
respect to the activity in question and 

" See Senate Report, p. 47; statements of 
Senator Donnell, 93 Cong. Ree. 2305-2306, 
2362; statements of Senator Cooper, 93 Cong. 
Rec. 2296-2297, 2298. 

“ See § 790.4. 
“See §§ 790.5 and 790.7. 
ro The word Is also so used throughout sec¬ 

tion 2 of the act, which relates to past claims. 
See §§ 790.23-790.25. 

71 Cf. Conference Report, pp. 9, 10, 12, 13: 
message of the President to the Congress on 
approval of the Portal-to-Portal Act, May 
14, 1947 (93 Cong. Rec. 5281). 

n See colloquy between Senators Donnell 
and Lodge, 93 Cong. Rec. 2178; colloquies 
between Senators Donnell and Hawkes, 93 
Cong. Rec. 2179, 2181-2182. 
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their intent to provide compensation for
the employee's performance of the ac-
tivity must satisfactorily appear from the
express terms of the agreement.

(d) An activity of an employee is not
"compensable by * * * a written or
nonwritten contract" within the mean-
ing of section 4 (b) of the Portal Act
unless the contract making the activity
compensable is one "between such em-
ployee," his agent, or collective-bargain-
ing representative and his employer.""
Thus, a provision In a contract between
a government agency and the employer,
relating to compensation of the contrac-
tor's employees, would not in itself es-
tablish the compensability by "contract"
of an activity, for purposes of section 4.

§ 790.10 "Compensable by a cus-
tom or practice."

(a) A "preliminary" or "postliminary"
activity of the type described in section 4
(a) of the Portal Act may be "compen-
sable," within the meaning of section 4
(b), by a custom or practice as well as by
a contract. If it is so compensable, the
relief afforded by section 4 is not avail-
able to the employer with respect to
such activity," and section 4(d) does
not operate to exclude the time spent
in such activity from hours worked un-
der the Fair Labor Standards Act."
Accordingly, in the event that no "ex-
press provision of a written or nonwrit-
ten contract" makes compensable the
activity in question, it is necessary to de-
termine whether the activity is made
compensable by a custom or practice, not
inconsistent with such a contract, in ef-
fect at the establishment or other place
where the employee was employed."

(b) The meaning of the word "com-
pensable" is the same, for purposes of
the statute, whether a contract or a cus-
tom or practice is involved."

(c) The phrase, "custom or practice."
is one which, in common meaning, is
rather broad in scope. The meaning of

72 See footnote 72 on p. 707.
" The terms "employee" and "employer"

have the same meaning as when used in the
Fair Labor Standards Act. Portal-to-Portal
Act, section 13 (a).

"See 1 790.4.
I See §§ 790.5 and 790.7.
76 See Senate Report, p. 49.
The same is true with respect to the activi-

ties referred to in section 2 of the Portal Act
in an action or proceeding relating to activi-
ties performed before May 14, 1947. See Sen-
ate Report, p. 45. See also f 790.23.

"See 1790.9 (b).

these words as used in the Portal Act Is
not stated in the statute; it must be
ascertained from their context and from
other available evidence of the Congres-
sional intent, with such aid as may be
had from the many judicial decisions in-
terpreting the words "custom" and "prac-
tice" as used in other connections. Al-
though the legislative history casts little
light on the precise limits of these terms,
it is believed that the Congressional ref-
erence to contract, custom or practice
was a deZerate use of non-technical
words whrch are commonly understood
and broad enough to cover every normal
situation under which an employee works
for an employer for compensation."' Ac-
cordingly, "custom" and "practice," as
used in section 4 (b) of the Portal Act,
may be said to be descriptive generally
of those situations where an employer,
without being compelled to do so by an
express provision of a contract, has paid
employees for certain activities per-
formed. One of the sponsors of the leg-
islation in the House of Representatives
indicated that the intention was not only
"to protect every collective bargaining
agreement about these activities" but "to
protect the agreement between one work-
man and his employer" and "every prac-
tice or custom which we assume must
have entered into the minds of the people
when they made the contract." "

(d) The words, "custom or practice,"
as used In the Portal Act, do not refer
to industry custom or the habits of the
community which are familiar to the
people; these words are qualified by the
phrase "in effect * I*° at the estab-
lishment or other place where such em-
ployee was employed." The compensabil-
ity of an activity under custom or prac-
tice, for puiposes of this Rct, is tested
by the custom or the practice at the
"particular place of business," "plant,"
"mine," "factory," "forest," etc. 0

(e) "The custom or practice" by which
compensability of an activity is tested
under the statute is one "covering such
activity." Thus, a custom or practice to

"$See colloquy between Senators Donnell
and Tydings, 93 Cong. Rec. 2125, 2126; col-
loquy between Senators Donnell, Lodge, and
Hawkes, 93 Cong. Rec. 2178, 2179; colloquy
between Senators Donnell and Hawkes, 93
Cong. Rec. 2181. 2182. Statements of Senator
Cooper, 93 Cong. Rec. 2293.

7Statements of Representative Owynne,
93 Cong. Rec. 1566.

w Senate Report, p. 45; colloquy between
Senators Donnell and Hawkes, 93 Cong. Rec.
2179.
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their intent to provide compensation for 
the employee’s performance of the ac¬ 
tivity must satisfactorily appear from the 
express terms of the agreement. 

(d) An activity of an employee is not 
“compensable by • * * a written or 
nonwritten contract” within the mean¬ 
ing of section 4 (b) of the Portal Act 
unless the contract making the activity 
compensable is one “between such em¬ 
ployee," his agent, or collective-bargain¬ 
ing representative and his employer.” '* 
Thus, a provision in a contract between 
a government agency and the employer, 
relating to compensation of the contrac¬ 
tor’s employees, would not in itself es¬ 
tablish the compensability by “contract” 
of an activity, for purposes of section 4. 
g 790.10 “Compensable * * * by a cus¬ 

tom or practice.” 

(a) A “preliminary” or “postliminary” 
activity of the type described in section 4 
(a) of the Portal Act may be “compen¬ 
sable,” within the meaning of section 4 
(b) , by a custom or practice as well as by 
a contract. If it is so compensable, the 
relief afforded by section 4 is not avail¬ 
able to the employer with respect to 
such activity," and section 4(d) does 
not operate to exclude the time spent 
in such activity from hours worked un¬ 
der the Fair Labor Standards Act." 
Accordingly, in the event that no “ex¬ 
press provision of a written or nonwrit¬ 
ten contract” makes compensable the 
activity in question, it Is necessary to de¬ 
termine whether the activity is made 
compensable by a custom or practice, not 
Inconsistent with such a contract, in ef¬ 
fect at the establishment or other place 
where the employee was employed." 

(b) The meaning of the word “com¬ 
pensable” is the same, for purposes of 
the statute, whether a contract or a cus¬ 
tom or practice is involved.” 

(c) The phrase, “custom or practice,” 
is one which, in common meaning, is 
rather broad in scope. The meaning of 

« See footnote 72 on p. 707. 
n The terms “employee” and "employer” 

have the same meaning as when used In the 
Fair Labor Standards Act. Portal-to-Portal 
Act, section 13 (a). 

« See I 790.4. 
« See §§ 790.5 and 790.7. 
™ See Senate Report, p. 49. 
The same Is true with respect to the activi¬ 

ties referred to In section 2 of the Portal Act 
In an action or proceeding relating to activi¬ 
ties performed before May 14, 1947. See Sen¬ 
ate Report, p. 45. See also S 790.23. 

" See § 790.9 (b). 

these words as used in the Portal Act is 
not stated in the statute; it must be 
ascertained from their context and from 
other available evidence of the Congres¬ 
sional intent, with such aid as may be 
had from the many judicial decisions in¬ 
terpreting the words “custom” and “prac¬ 
tice” as used in other connections. Al¬ 
though the legislative history casts little 
light on the precise limits of these terms, 
it is believed that the Congressional ref¬ 
erence to contract, custom or practice 
was a deliberate use of non-technical 
words which are commonly understood 
and broad enough to cover every normal 
situation under which an employee works 
for an employer for compensation." Ac¬ 
cordingly, “custom” and “practice," as 
used in section 4 (b) of the Portal Act, 
may be said to be descriptive generally 
of those situations where an employer, 
without being compelled to do so by an 
express provision of a contract, has paid 
employees for certain activities per¬ 
formed. One of the sponsors of the leg¬ 
islation in the House of Representatives 
indicated that the intention was not only 
“to protect every collective bargaining 
agreement about these activities” but “to 
protect the agreement between one work¬ 
man and his employer” and “every prac¬ 
tice or custom which we assume must 
have entered into the minds of the people 
when they made the contract.” ” 

(d) The words, “custom or practice,” 
as used in the Portal Act, do not refer 
to industry custom or the habits of the 
community which are familiar to the 
people; these words are qualified by the 
phrase “in effect • * * at the estab¬ 
lishment or other place where such em¬ 
ployee was employed.” The compensabil¬ 
ity of an activity under custom or prac¬ 
tice, for purposes of this act, is tested 
by the custom or the practice at the 
“particular place of business,” “plant,” 
“mine,” “factory,” “forest,” etc.” 

(e) “The custom or practice” by which 
compensability of an activity is tested 
under the statute is one “covering such 
activity.” Thus, a custom or practice to 

"See colloquy between Senators Donnell 
and Tydings, 93 Cong. Rec. 2125, 2126; col¬ 
loquy between Senators Donnell, Lodge, and 
Hawkes, 93 Cong. Rec. 2178, 2179; colloquy 
between Senators Donnell and Hawkes, 93 
Cong. Rec. 2181, 2182. Statements of Senator 
Cooper, 93 Cong. Rec. 2293. 
™ Statements of Representative Gwynne, 

93 Cong. Rec. 1566. 
“Senate Report, p. 45; colloquy between 

Senators Donnell and Hawkes, 93 Cong. Rec. 
2179. 
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pay for washing up in the plant after the
end of the workday, for example, would
not necessarily establish the compensa-
bility of walking time thereafter from
the washroom in the plant to the plant
gate. It is enough, however, if there is a
custom or practice covering "such ac-
tivity"; there is no provision, as there
is with regard to contracts, that the cus-
tom or practice be one "between such
employee, his agent, or collective-bar-
gaining representative, and his em-
ployer.""

(f) Another qualification of the "cus-
tom or practice" referred to in the stat-
ute is that it be "not inconsistent with
a written or non-written contract" of
the kind mentioned therein. If the con-
tract is silent on the question of com-
pensability of the activity, a custom or
practice to pay for it would not be in-
consistent with the contract." However,
the intent of the provision Is that a
custom or practice which is inconsistent
with the terms of any such contract shall
not be taken into account in determin-
ing whether such an activity is com-
pensable.

§ 790.11 Contract, custom or practice
in effect "at the time of such ac-
tivity."

The "contract," "custom" or "practice"
on which the compensability of the
activities referred to in section 4 of the
Portal Act may be based, is a contract,
custom or practice in effect "at the time
of such activity." Thus, the compensa-
bility of such an activity, and its inclu-
sion in computation of hours worked, is
not determinable by a custom or practice
which had been terminated before the
activity was engaged in or was adopted
some time after the activity was per-
formed. This phrase would also seem
to permit recognition of changes in cus-
toms, practices and agreements which
reflect changes in labor-management
relations or policies.

§ 790.12 "Portion of the day."

A "preliminary" or "postliminary"
activity of the kind referred to in section
4 of the Portal Act is compensable under
a contract, custom, or practice within
the meaning of that section "only when

"See 1 790.9 (d).
"Senate Report, pp. 45, 49; colloquy be-

tween Senators Donnell and Hawkes, 93 Cong.
Rec. 2179.

83 Senate Report, pp. 45. 49.

it is engaged in during the portion of the
day with respect to which it is so made
compensable." " This provision in no
way affects the compensability of activi-
ties performed within the workday proper
or the computation of hours worked
within such workday for purposes of the
Pair Labor Standards Act;" the provi-
sion is applicable only to walking, riding,
traveling or other "preliminary" or "post-
liminary" activities of the kind described
in section 4 (a) of the Portal Act," which
are engaged in outside the workday, dur-
ing the portions of the day before per-
formance of the first principal activity
and after performance of the last prin-
cipal activity of the employee."

DEFENSE OF GOOD FAITH RELIANCE ON AD-
MINISTRATIVE REGULATIONS, ETC.

§ 790.13 General nature of defense.

(a) Under the provisions of sections 9
and 10 of the Portal Act, an employer has
a defense against liability or punishment
in any action or proceeding brought
against him for failure to comply with
the minimum wage and overtime provi-
sions of the Fair Labor Standards Act,
where the employer pleads and proves
that "the act or omission complained of
was in good faith in conformity with and
in reliance on any administrative regu-
lation, order, ruling, approval, or inter-
pretation" or "any administrative prac-
tice or enforcement policy 0 * *
with respect to the class of employers
to which he belonged." In order to pro-
vide a defense with respect to acts or
omissions occurring on or after May 14,
1947 (the effective date of the Portal
Act), the regulation, order, ruling, ap-
proval, interpretation, administrative
practice or enforcement policy relied
upon and conformed with must be that
of the "Administrator of the Wage and
Hour Division of the Department of La-
bor," and a regulation, order, ruling, ap-
proval, or interpretation of the Adminis-
trator may be relied on only if it is in

4 Section 4 (c) of the Portal Act (set out
in full in § 790.3).

See § 6 790.4-790.0.
"Conference Report. pp. 12. 13.

See Conference Report. p. 13; §1 790.4 (c)
and 790.5 (b).

The scope of section 4 (c) is narrower in
this respect than that of section 2 (b),
which is couched in Identical language. Cf.
Conference Report, pp. 9, 10; pp. 12, 13.
See also 1 790.23.
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ute is that it be “not inconsistent with 
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consistent with the contract.” However, 
the intent of the provision is that a 
custom or practice which is inconsistent 
with the terms of any such contract shall 
not be taken into account in determin¬ 
ing whether such an activity is com¬ 
pensable.“ 
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on which the compensability of the 
activities referred to in section 4 of the 
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activity was engaged in or was adopted 
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formed. This phrase would also seem 
to permit recognition of changes in cus¬ 
toms. practices and agreements which 
reflect changes in labor-management 
relations or policies. 
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activity of the kind referred to in section 
4 of the Portal Act is compensable under 
a contract, custom, or practice within 
the meaning of that section “only when 

n See 5 790.9 (d). 
“Senate Report, pp. 45, 49; colloquy be¬ 

tween Senators Donnell and Hawkes, 93 Cong. 
Rec. 2179. 

“ Senate Report, pp. 45. 49. 

it is engaged in during the portion of the 
day with respect to which it is so made 
compensable.”“ This provision in no 
way affects the compensability of activi¬ 
ties performed within the workday proper 
or the computation of hours worked 
within such workday for purposes of the 
Pair Labor Standards Act;“ the provi¬ 
sion is applicable only to walking, riding, 
traveling or other "preliminary” or “post- 
liminary” activities of the kind described 
in section 4 (a) of the Portal Act,“ which 
are engaged in outside the workday, dur¬ 
ing the portions of the day before per¬ 
formance of the first principal activity 
and after performance of the last prin¬ 
cipal activity of the employee." 
Defense of Good Faith Reliance on Ad¬ 

ministrative Regulations, Etc. 

§ 790.13 General nature of defense. 

(a) Under the provisions of sections 9 
and 10 of the Portal Act, an employer has 
a defense against liability or punishment 
in any action or proceeding brought 
against him for failure to comply with 
the minimum wage and overtime provi¬ 
sions of the Fair Labor Standards Act, 
where the employer pleads and proves 
that “the act or omission complained of 
was in good faith in conformity with and 
in reliance on any administrative regu¬ 
lation, order, ruling, approval, or inter¬ 
pretation” or “any administrative prac¬ 
tice or enforcement policy * * * 
with respect to the class of employers 
to which he belonged.” In order to pro¬ 
vide a defense with respect to acts or 
omissions occurring on or after May 14. 
1947 (the effective date of the Portal 
Act), the regulation, order, ruling, ap¬ 
proval, interpretation, administrative 
practice or enforcement policy relied 
upon and conformed with must be that 
of the “Administrator of the Wage and 
Hour Division of the Department of La¬ 
bor,” and a regulation, order, ruling, ap¬ 
proval, or interpretation of the Adminis¬ 
trator may be relied on only if it is in 

« Section 4 (c) of the Portal Act (set out 
In full In ! 790.3). 

“See 55 790.4-790.6. 
“ Conference Report, pp. 12. 13. 
"See Conference Report, p. 13; 55 790.4 (c) 

and 790.5 (b). 
The scope of section 4 (c) Is narrower In 

this respect than that of section 2 (b), 
which Is couched In Identical language. Cf. 
Conference Report, pp. 9, 10; pp. 12, 13. 
See also 5 790 23. 
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writing.' But where the acts or omis-
sions complained of occurred before May
14. 1947, the employer may show that
they were in good faith in conformity
with and In reliance on "any" (written
or nonwritten) administrative regula-
tion, order, ruling, or interpretation of
"any agency of the United States," or any
administrative practice or enforcement
policy of "any such agency" with respect
to the class of employers to which he be-
longed." In all cases, however, the act
or omission complained of must be both
"in conformity with" ' and "in reliance
on" 91 the administrative regulation, or-
der, ruling, approval, interpretation,
practice, or enforcement policy, as the
case may be, and such conformance and
reliance and such act or omission must
be "in good faith." " The relief from lia-
bility or punishment provided by sec-
tions 9 and 10 of the Portal Act is lim-
ited by the statute to employers who
both plead and prove all the require-
ments of the defense."

(b) The distinctions mentioned in
paragraph (a) of this section, depending
on whether the acts or omissions com-
plained of occurred before or after May

"8Portal Act, sec. 10: Conference Report,
p. 16; statements of Senator Wiley, explain-
Ing the conference agreement to the Senate.
93 Cong. Rec. 4270: statements of Repre-
sentatives Gwynne and Walter, explaining
the conference agreement to the House of
Representatives, 93 Cong. Rec. 4388, 4389.
See also §§ 790.17, 790.19.

"Portal Act, sec. 10; Conference Report,
p. 16; statement of Senator Wiley, explaining
the conference agreement to the Senate, 93
Cong. Ree. 4270; statements of Representa-
tives Owynne and Walter, 93 Cong. Rec. 4388,
4389. See also § 790.19.

00 See § 790.14.
See § 790.16.

"See § 790.15.
" Conference Report. pp. 15, 16; statements

of Representatives Gwynne and Walter, ex-
plaining the conference agreement to the
House of Representatives, 93 Cong. Rec.
4888, 4389; statements of Senators Cooper and
Donnell, 93 Cong. Rec. 4372, 4451. 4452. See
also the President's message of May 14, 1947.
to the Congress on approval of the act (93
Cong. Rec. 5281).

The requirements of the statute as to
pleading and proof emphasize the continuing
recognition by Congress of the remedial na-
ture of the Fair Labor Standards Act and of
the need for safeguarding the protection
which Congress intended it to afford em-
ployees. See § 790.2; cf. statements of Sena-
tor Wiley, 93 Cong. Reec. 4270; Senator Don-
nell, 93 Cong. Rec. 4452, and Representative
Walter, 93 Cong. Rec. 4388. 4389.

14, 1947, may be illustrated as follows:
Assume that an employer, on commenc-
ing performance of a contract with X
Federal Agency extending from January
1, 1947 to January 1, 1948, received an
opinion from the agency that employees
working under the contract were not
covered by the Fair Labor Standards Act.
Assume further that the employer may
be said to have relied in good faith upon
this opinion, and therefore did not com-
pensate such employees during the pe-
riod of the contract in accordance with
the provisions of the act. After comple-
tion of the contract on January 1, 1948.
the employees, who have learned that
they are probably covered by the act.
bring suit against their employer for un-
paid overtime compensation which they
claim is due them. If the court finds
that the employees were performing work
subject to the act, they can recover for
the period commencing May 14, 1947.
even though the employer pleads and
proves that his failure to pay overtime
was in good faith in conformity with and
in reliance on the opinion of X Agency,
because for that period the defense
would, under section 10 of the Portal Act,
have to be based upon a written adminis-
trative regulation, order, ruling, ap-
proval, or interpretation, or an adminis-
trative practice or enforcement policy of
the Administrator of the Wage and Hour
Division. The defense would, however,
be good for the period from January 1.
1947 to May 14, 1947, and the employer
would be freed from liability for that
period under the provisions of section 9
of the statute.

§ 790.14 "In conformity with."

(a) The "good faith" defense is not
available to an employer unless the acts
or omissions complained of were "in con-
formity with" the regulation, order, rul-
ing, approval, interpretation, adminis-
trative practice or enforcement policy
upon which he relied.' This is true even
though the employer erroneously be-
lieves he conformed with it and in good
faith relied upon it; actual conformity
is necessary.

(b) An example of an employer not
acting "in conformity with" an adminis-
trative regulation, order, ruling, ap-
proval, practice, or enforcement policy

"Statement of Senator Cooper, 93 Cong.
Rec. 4451; message of the President to Con-
gress on approval of the act, May 14, 1947, 93
Cong. Rec. 5281.
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4389. See also § 790.19. 

<» See § 790.14. 
n See §790.16. 
« See § 790.15. 
“ Conference Report, pp. 15, 16; statements 
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14, 1947, may be illustrated as follows; 
Assume that an employer, on commenc¬ 
ing performance of a contract with X 
Federal Agency extending from January 
1, 1947 to January 1, 1948, received an 
opinion from the agency that employees 
working under the contract were not 
covered by the Fair Labor Standards Act. 
Assume further that the employer may 
be said to have relied in good faith upon 
this opinion, and therefore did not com¬ 
pensate such employees during the pe¬ 
riod of the contract in accordance with 
the provisions of the act. After comple¬ 
tion of the contract on January 1, 1948, 
the employees, who have learned that 
they are probably covered by the act, 
bring suit against their employer for un¬ 
paid overtime compensation which they 
claim is due them. If the court finds 
that the employees were performing work 
subject to the act, they can recover for 
the period commencing May 14, 1947. 
even though the employer pleads and 
proves that his iailure to pay overtime 
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because for that period the defense 
would, under section 10 of the Portal Act, 
have to be based upon a written adminis¬ 
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(a) The “good faith” defense is not 
available to an employer unless the acts 
or omissions complained of were “in con¬ 
formity with” the regulation, order, rul¬ 
ing, approval, interpretation, adminis¬ 
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upon which he relied.“ This is true even 
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“Statement of Senator Cooper, 93 Cong. 
Rec. 4461; message of the President to Con¬ 
gress on approval of the act, May 14, 1947, 93 
Cong. Rec. 5281, 
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is a situation where an employer re-
ceives a letter from the Administrator
of the Wage and Hour Division, stating
that If certain specified circumstances
and facts regarding the work performed
by the employer's employees exist, the
employees are, in his opinion, exempt
from provisions of the Fair Labor Stand-
ards Act. One of these hypothetical cir-
cumstances upon which the opinion was
based does not exist regarding these em-
ployees, but the employer, erroneously
assuming that this circumstance is ir-
relevant, relies upon the Administrator's
ruling and fails to compensate the em-
ployees in accordance with the act.
Since he did not act "in conformity" with
that opinion, he has no defense under
section 9 or 10 of the Portal Act.

(c) As a further example of the re-
quirement of conformity, reference is
made to the illustration given in § 790.13
(b), where an employer, who had a con-
tract with the X Federal Agency covering
the period from January 1, 1947 to Jan-
uary 1, 1948, received an opinion from
the agency that employees working on
the contract were not covered by the
Fair Labor Standards Act. Assume (1)
that the X Agency's opinion was con-
fined solely and exclusively to activities
performed under the particular contract
held by the employer with the agency
and made no general statement regard-
ing the status under the act of the em-
ployer's employees while performing
other work; and (2) that the employer,
erroneously believing the reasoning used
in the agency's opinion also applied to
other and different work performed by
his employees, did not compensate them
for such different work, relying upon that
opinion. As previously pointed out, the
opinion from the X Agency, if relied on
and conformed with in good faith by the
employer, would form the basis of a "good
faith" defense for the period prior to May
14, 1947, insofar as the work performed
by the employees on this particular con-
tract with that agency was concerned.
The opinion would not, however, furnish
the employer a defense regarding any
other activities of a different nature per-
formed by his employees, because it was
not an opinion concerning such activities,
and insofar as those activities are con-
cerned, the employer could not act "in
conformity" with it.

§ 790.15 "Good faith."
(a) One of the most important re-

quirements of sections 9 and 10 is proof

by the employer that the act or omission
complained of and his conformance with
and reliance upon an administrative reg-
ulation, order, ruling, approval, interpre-
tation, practice or enforcement policy,
were in good faith. The legislative his-
tory of the Portal Act makes it clear that
the employer's "good faith" is not to be
determined merely from the actual state
of his mind. Statements made in the
House and Senate indicate that "good
faith" also depends upon an objective
test-whether the employer, in acting or
omitting to act as he did, and in relying
upon the regulation, order, ruling, ap-
proval, interpretation, administrative
practice or enforcement policy, acted as
a reasonably prudent man would have
acted under the same or similar circum-
stances. "Good faith" requires that the
employer have honesty of intention and
no knowledge of circumstances which
ought to put him upon inquiry.5

(b) Some situations illustrating the
application of the principles stated In
paragraph (a) of this section may be
mentioned. Assume that a ruling from
the Administrator, stating positively that
the Fair Labor Standards Act does not
apply to certain employees, is received
by an employer in response to a request
which fully described the duties of the
employees and the circumstances sur-
rounding their employment. It is clear
that the employer's employment of such
employees in such duties and under such
circumstances in reliance on the Admin-
istrator's ruling, without compensating
them in accordance with the act, would
be in good faith so long as the ruling
remained unrevoked and the employer
had no notice of any facts or circum-
stances which would lead a reasonably
prudent man to make further inquiry as
to whether the employees came within
the act's provisions. Assume, however,
that the Administrator's ruling was ex-
pressly based on certain court decisions
holding that employees so engaged were
not engaged in commerce or in the pro-
duction of goods for commerce, and that
the employer subsequently learned from
his attorney that a higher court had re-

'5Colloquy between Representatives Reeves
and Devltt, 93 Cong. Rec. 1563; colloquy
between Senators Ferguson and Donnell, 93
Cong. Rec. 4451-4452.

'5See statement of Senator McGrath, 93
Cong. Rec. 2254-2255; statement of Repre-
sentative Keatlng, 93 Cong. Rec. 4391; state-
ment of Representative Walter, 93 Cong. Rec.
4389.
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be in good faith so long as the ruling 
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prudent man to make further inquiry as 
to whether the employees came within 
the act’s provisions. Assume, however, 
that the Administrator’s ruling was ex¬ 
pressly based on certain court decisions 
holding that employees so engaged were 
not engaged in commerce or in the pro¬ 
duction of goods for commerce, and that 
the employer subsequently learned from 
his attorney that a higher court had re- 

03 Colloquy between Representatives Reeves 
and Devltt, 93 Cong. Rec. 1563; colloquy 
between Senators Ferguson and Donnell, 93 
Cong. Rec. 4451-4452. 

“See statement of Senator McGrath, 93 
Cong. Rec. 2254^-2255; statement of Repre¬ 
sentative Keating, 93 Cong. Rec. 4391; state¬ 
ment of Representative Walter, 93 Cong. Rec. 
4389. 
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versed these decisions or had cast doubt
on their correctness by holding employ-
ees similarly situated to be engaged in
an occupation necessary to the produc-
tion of goods for interstate commerce.
Assume further that the employer, after
learning of this, made no further in-
quiry but continued to pay the employees
without regard to the requirements of
the act in reliance on the Administrator's
earlier ruling. In such a situation, if
the employees later brought an action
against the employer, the court might
determine that they were entitled to the
benefits of the act and might decide that
the employer, after learning of the deci-
sion of the higher court, knew facts
which would put a reasonably prudent
man upon inquiry and therefore had not
proved his good faith in relying upon the
Administrator's ruling after receiving
this advice.

(c) In order to illustrate further this
test of "good faith," suppose that the
X Federal Agency published a general
bulletin regarding manufacturing, which
contained the erroneous statement that
all foremen are exempt under the Fair
Labor Standards Act as employed in a
"bona fide executive * * * capacity."
Suppose also that an employer knowing
that the Administrator of the Wage and
Hour Division is charged with the duties
of administering the Fair Labor Stand-
ards Act and of defining the phrase "bona
fide executive * * * capacity" in that
act, nevertheless relied upon the above
bulletin without inquiring further and,
in conformity with this advice, failed to
compensate his nonexempt foremen in
accordance with the overtime provisions
of the Pair Labor Standards Act for work
subject to that act, performed before
May 14, 1947. If the employer had in-
quired of the Administrator or had con-
sulted the Code of Federal Regulations,
he would have found that his foremen
were not exempt. In a subsequent action
brought by employees under section 16
(b) of the Fair Labor Standards Act,
the court may decide that the employer
knew facts which ought to have put him
as a reasonable man upon further in-
quiry, and, consequently, that he did not
rely "in good faith" within the meaning
of section 9, upon the bulletin published
by the X Agency.91

v1 See statement of Representative Gwynne,
93 Cong. Rec. 1563, and colloquy between
Senators Connally and Donnell, 93 Cong.
Rec. 4453.

(d) Insofar as the period prior to May
14, 1947, is concerned, the employer may
have received an interpretation from an
agency which conflicted with an inter-
pretation of the Administrator of the
Wage and Hour Division of which he
was also aware. If the employer chose
to rely upon the interpretation of the
other agency, which interpretation
worked to his advantage, considerable
weight may well be given to the fact
that the employer ignored the interpre-
tation of the agency charged with the
administration of the Fair Labor Stand-
ards Act and chose instead to rely upon
the interpretation of an outside agency."
Under these circumstances "the question
could properly be considered as to
whether it was a good faith reliance or
whether the employer was simply choos-
ing a course which was most favorable
to him."" This problem will not arise
in regard to any acts or omissions by the
employer occurring on or after May 14,
1947, because section 10 provides that
the employer, insofar as the Fair Labor
Standards Act is concerned, may rely
only upon regulations, orders, rulings,
approvals, interpretations, administra-
tive practices and enforcement policies
of the Administrator of the Wage and
Hour Division."

'8This view was expressed several times
during the debates. See statements of Rep-
resentative Keating, 93 Cong. Rec. 1512 and
4391; colloquy between Representatives
Keating and Devitt, 93 Cong. Rec. 1515; state-
ment of Representative Walter, 93 Cong.
Rec. 4389; statement of Representative
MacKinnon, 93 Cong. Reec. 4391; statement
of Representative Gwynne, 93 Cong. Rec.
1563; statement of Senator Cooper, 93 Cong.
Rec. 4451; colloquy between Senators Con-
nally and Donnell, 93 Cong. Rec. 4452-4453.

"eStatement of Senator Cooper, 93 Cong.
Reec. 4451. Representative Walter, a member
of the Conference Committee, made the fol-
lowing explanatory statement to the House of
Representatives (93 Cong. Rec. 4390): "The
defense of good faith is intended to apply
only where an employer innocently and to
his detriment, followed the law as it was laid
down to him by Government agencies, with-
out notice that such interpretations were
claimed to be erroneous or invalid. It is not
intended that this defense shall apply where
an employer had knowledge of conflicting
rules and chose to act in accordance with
the one most favorable to him." Represent-
ative Gwynne made a similar statement
(93 Cong. Rec. 1563).

101 Statement of Senator Wiley explaining
Conference agreement to the Senate, 93 Cong.
Rec. 4270; statement of Representative
Walter. 93 Cong. Rec. 4389.
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06 This view was expressed several times 
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resentative Keating, 93 Cong. Rec. 1512 and 
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ment of Representative Walter, 93 Cong. 
Rec. 4389; statement of Representative 
MacKinnon, 93 Cong. Rec. 4391; statement 
of Representative Gwynne, 93 Cong. Rec. 
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Rec. 4451; colloquy between Senators Con¬ 
nally and DonneU, 93 Cong. Rec. 4452-4453. 

"Statement of Senator Cooper, 93 Cong. 
Rec. 4451. Representative Walter, a member 
of the Conference Committee, made the fol¬ 
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Representatives (93 Cong. Rec. 4390) : “The 
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§ 790.16 "In reliance on."

(a) In addition to acting (or omitting
to act) in good faith and in conformity
with an administrative regulation, order,
ruling, approval, interpretation, enforce-
ment policy or practice, the employer
must also prove that he actually relied
upon it.'

(b) Assume, for example, that an em-
ployer failed to pay his employees in
accordance with the overtime provisions
of the Fair Labor Standards Act. After
an employee suit has been brought
against him, another employer calls his
attention to a letter that had been writ-
ten by the Administrator of the Wage
and Hour Division, in which the opinion
was expressed that employees of the type
employed by the defendant were exempt
from the overtime provisions of the Fair
Labor Standards Act. The defendant had
no previous knowledge of this letter. In
the pending employee suit, the court may
decide that the opinion of the Admin-
istrator was erroneous and that the
plaintiffs should have been paid in ac-
cordance with the overtime provisions of
the Fair Labor Standards Act. Since the
employer had no knowledge of the Ad-
ministrator's interpretation at the time
of his violations, his failure to comply
with the overtime provisions could not
have been "in reliance on" that Interpre-
tation; consequently, he has no defense
under section 9 or section 10 of the Portal
Act.

§ 790.17 "Administrative regulation, or-
der, ruling, approval, or interpre-tation."

(a) Administrative regulations, or-
ders, rulings, approvals, and interpreta-
tions are all grouped together in sections
9 and 10, with no distinction being made
in regard to their function under the
"good faith" defense. Accordingly, no

1 In a colloquy between Senators Thye and
Cooper (93 Cong. Rec. 4451), Senator Cooper
pointed out that the purpose of section 9
was to provide a defense for an employer who
pleads and proves, among other things, that
his failure to bring himself under the act
"grew out of reliance upon" the ruling of
an agency. See also statement of Representa-
tive Keating. 93 Cong. Rec. 1512; colloquy
between Representatives Keating and Devitt,
93 Cong. Rec. 1515; cf. colloquy between
Senators Donnell and Ball, 93 Cong. Rec.
4372.

useful purpose would be served by an at-
tempt to precisely define and distinguish
each term from the others, especially
since some of these terms are often em-
ployed Interchangeably as having the
same meaning.

(b) The terms "regulation" and "or-
der" are variously used to connote the
great variety of authoritative rules is-
sued pursuant to statute by an admin-
istrative agency, which have the bind-
ing effect of law, unless set aside upon
judicial review as arbitrary, capricious,
an abuse of discretion, or otherwise not
in accordance with law.'

(c) The term "interpretation" has
been used to describe a statement "or-
dinarily of an advisory character, indi-
cating merely the agency's present belief
concerning the meaning of applicable
statutory language." "0 This would in-
clude bulletins, releases, and other state-
ments issued by an agency which indi-
cate its interpretation of the provisions
of a statute.

(d) The term "ruling" commonly re-
fers to an interpretation made by an
agency "as a consequence of individual
requests for rulings upon particular
questions." I" Opinion letters of an
agency expressing opinions as to the ap-
plication of the law to particular facts
presented by specific Inquiries fall within
this description.

(e) The term "approval" includes the
granting of licenses, permits, certificates
or other forms of permission by an
agency, pursuant to statutory author-
ity."

(f) The terms "administrative regula-
tion, order, ruling, approval, or Interpre-
tation" connote affirmative action on the

"'See Final Report of Attorney General's
Committee on Administrative Procedure.
Senate Document No. 8, 77th Cong., 1st sess.
(1941) p. 27; 1 Vom Baur, Federal Adminis-
trative Law (1942) p. 486; sections 2 (c), 2
(d) and 10 (e) of the Administrative Pro-
cedure Act, 5 U. S. C. A. section 1001.

10 Final Report of the Attorney General's
Committee on Administrative Procedure,
Senate Document No. 8, 77th Cong., 1st seas.
(1941) p. 27.

" ,Final Report of the Attorney General's
Committee, page 27. To the same effect in
1 Vom Baur, Federal Administrative Law
(1942), p. 492.

IM See section 2 (e) of the Administrative
Procedure Act, 5 U. S. C. A. sec. 1001.
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part of an agency. 1w A failure to act or
a failure to reply to an inquiry on the
part of an administrative agency is not
a "regulation, order, ruling, approval, or
interpretation" within the meaning of
sections 9 and 10."' Thus, suppose that
an employer writes a letter to the Admin-
istrator of the Wage and Hour Division,
setting forth the facts concerning his
business. He goes on to state in his let-
ter that he believes his employees are not
covered by the Fair Labor Standards Act,
and that unless he hears to the contrary
from the Administrator, he will not pay
them in accordance with its provisions.
When the employer does not receive a
reply to his letter within what he regards
as a reasonable time, he assumes that
the Administrator agrees with his (the
employer's) interpretation of the act
and he acts accordingly. The employ-
er's reliance under such circumstances
is not a reliance upon an administrative
regulation, order, ruling, approval or in-
terpretation, within the meaning of sec-
tions 9 and 10.

(g) The affirmative action taken by
the agency must be one which actually
results in a "regulation, order, ruling,
approval, or interpretation." If, for ex-
ample, the agency declines to express an
opinion as to the application of the law in
a particular fact situation, the agency
is refraining from interpreting the law
rather than giving an interpretation.'"

(h) An employer does not have a de-
fense under these two sections unless the
regulation, order, ruling, approval, or in-
terpretation, upon which he relies, is in
effect and operation at the time of his
reliance. To the extent that it has been
rescinded, modified, or determined by
judicial authority to be invalid, it is no

"' See Final Report of Attorney General's
Committee, p. 27; 1 Vom Baur, Federal Ad-
ministrative Law, pp. 486, 492; Conference
Report, p. 16; statements of Representative
Walter, 93 Cong. Rec. 4389; statements of
Representative Gwynne, 93 Cong. Rec. 1491;
statements of Senator Donnell, 93 Cong.
Rec. 2185; President's message of May 14,
1947, on approval of the Portal-to-Portal Act
(93 Cong. Rec. 5281).

'0 That this is true on and after the effec-
tive date of the act is clear from the require-
ment in section 10 that the regulation, order,
ruling, approval or interpretation relied on
must be that of the Administrator in writing.
As to section 9, the terms appear to have no
different meaning.

'0 See Final Report of Attorney General's
Committee on Administrative Procedure. p.
33.

longer a "regulation, order, ruling, ap-
proval, or interpretation," and, conse-
quently, an employer's subsequent re-
liance upon it offers him no defense
under sections 9 and 10.11 On the other
hand, the last sentence in section 9 and
in section 10 expressly provides that
where the employer's good faith reliance
on a regulation, order, ruling, approval
or interpretation occurs before it is
rescinded, modified, or determined by
judicial authority to be invalid, his claim
of a "good faith" defense for such earlier
period is not defeated by the subsequent
rescission or modification or by the sub-
sequent determination of invalidity.

(i) To illustrate these principles, as-
sume that the Administrator of the Wage
and Hour Division, in reply to an inquiry
received from a particular employer,
sends him a letter, in which the opinion
is expressed that employees performing
a particular type of work are not covered
by the Fair Labor Standards Act. The
employer relied upon the Administrator's
letter and did not pay his employees, who
were engaged in such work, in accordance
with the provisions of the Fair Labor
Standards Act. Several months later,
the Administrator issues a general state-
ment, published in the FEDERAL REGISTER
and given general distribution, that re-
cent court decisions have persuaded him
that the class of employees referred to
above are within the coverage of the Fair
Labor Standards Act. Accordingly, the
statement continues, the Administrator
hereby rescinds all his previous interpre-
tations and rulings to the contrary. The
employer who had received the Ad-
ministrator's letter, not learning of the
Administrator's subsequent published
statement rescinding his contrary inter-
pretations, continued to rely upon the
Administrator's letter after the effective
date of the published statement. Under
these circumstances, the employer would,
from the date he received the Adminis-
trator's letter to the effective date of the

10 See House Report, p. 7, and statements
of Representative Gwynne, 93 Cong. Rec.
1491. 1492, 1563. It will be noted that the
provisions of section 12 of the act, affording
relief to employers who acted in conformity
with the invalidated "area of production"
regulations, would have been unnecessary if
reliance could be placed on a regulation no
longer in effect. See statement of Repre-
sentative Gwynne, 93 Cong. Rec. 4388, and
cf. remarks of Senator McCarran, discussing
the bill before section 12 was added by the
conference committee. 93 Cong. Rec. 2247.
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published statement rescinding the posi-
tion expressed in the letter, have a de-
fense under section 9 or 10, assuming he
relied upon and conformed with that
letter in good faith. However, in spite
of the fact that this employer did not
receive actual notice of the subsequent
published statement, he has no defense
for his reliance upon the letter during
the period after the effective date of
the public statement, because the letter,
having then been rescinded, was no
longer an "administrative * * * rul-
ing * * * or interpretation" within
the meaning of sections 9 and 10.'

§ 790.18 "Administrative practice or en-
forcement policy."

(a) The terms "administrative prac-
tice or enforcement policy" refer to
courses of conduct or policies which
an agency has determined to follow "
in the administration and enforcement
of a statute, either generally, or with
respect to specific classes of situa-
tions.m Administrative practices and
enforcement policies may be set forth in
statements addressed by the agency to

u*See s t at e me n t of Representative
Gwynne, 93 Cong. Rec. 1563; colloquy be-
tween Representative Gwynne and Lee Press-
man, Hearings before House Subcommittee on
the Judiciary, pp. 156-7.

The fact that an employer has no defense
under section 9 or 10 of the Portal Act in
the situation stated in the text would not,
of course, preclude a court from finding that
he acted in good faith having reasonable
grounds to believe he was not in violation of
the law. In such event, section 11 of the
act would permit the court to reduce or
eliminate the employer's liability for liqui-
dated damages in an employee suit. See
§ 790.22.

l The agency may have determined to fol-
low the course of conduct or policy for a lim-
ited time only (see paragraphs (c) and (f),
this section) or for an indefinite time (see
paragraph (b), this section), or for a period
terminable by the happening of some contin-
gency, such as a final decision in pending
litigation.

"' See United States v. Minnesota, 270 U. S.
181 (1926); United States v. Boston & Maine
R. R. Co., 279 U. S. 732 (1929); Lucas v. Ameri-
can Code Co., 280 U. S. 445 (1930); Estate of
Sanford v. Commissioner of Internal Reve-
nue, 308 U. S. 39 (1939). See also Final Re-
port of Attorney General's Committee on Ad-
ministrative Procedure in Government Agen-
cies, pp. 2-29; 1 Von Baur, Federal Adminis-
trative Law (1942) p. 474.

As to requirement that practice or policy
be one with respect to a "class of employers,"
see paragraph (g) of this section.

the public.u' Although they may be, and
frequently are, based upon decisions or
views which the agency has set forth in
its regulations, orders, rulings, approvals,
or interpretations, nevertheless adminis-
trative practices and enforcement poli-
cies differ from these forms of agency
action in that such practices or policies
are not limited to matters concerned
with the meaning or legal effect of the
statutes administered by the agency and
may be based wholly or in part on other
considerations.

(b) To illustrate this distinction, sup-
pose the Administrator of the Wage and
Hour Division issues a general statement
indicating that in his opinion a certain
class of employees come within a speci-
fied exemption from provisions of the
Fair Labor Standards Act in any work-
week when they do not engage in a sub-
stantial amount of nonexempt work.
Such a statement is an "interpretation"
within the meaning of sections 9 and 10
of the Portal Act. Assume that at the
same time, the Administrator states that
for purposes of enforcement, until fur-
ther notice, such an employee will be
considered as engaged in a substantial
amount of nonexempt work in any work-
week when he spends in excess of a speci-
fied percentage of his time in such non-
exempt work. This latter type of state-
ment announces an "administrative prac-
tice or enforcement policy" within the
meaning of sections 9 and 10 of the
Portal Act.

(c) An administrative practice or en-
forcement policy may, under certain cir-
cumstances, be at variance with the
agency's current interpretation of the
law. For example, suppose the Admin-
istrator announces that as a result of
court decisions he has changed his view
as to coverage of a certain class of em-
ployees under the Pair Labor Standards
Act. However, he may at the same time
announce that in order to give affected
employers an opportunity to make the
adjustments necessary for compliance
with the changed interpretation, the
Wage and Hour Division will not com-
mence to enforce the act on the basis

"' Pursuant to section 3 of the Administra-
tive Procedure Act, statements of general
policy formulated and adopted by the agency
for the guidance of the public are published
in the FEDERAL ReSTER. An example Is the
statement of the Secretary of Labor and the
Administrator of the Wage and Hour Divi-
sion, dated June 16, 1947, published in 12
F. R. 3915.
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of the new interpretation until the ex-
piration of a specified period.

(d) In the statement of the managers
on the part of the House, accompanying
the report of the Conference Committee
on the Portal-to-Portal Act, it is indi-
cated (page 16) that under sections 9
and 10 "an employer will be relieved from
liability, in an action by an employee,
because of reliance in good faith on an
administrative practice or enforcement
policy only (1) where such practice or
policy was based on the ground that an
act or omission was not a violation of the
[Fair Labor Standards] act, or (2) where
a practice or policy of not enforcing the
act with respects to acts or omissions led
the employer to believe in good faith that
such acts or omissions were not viola-
tions of the act."

(e) The statement explaining the
Conference Committee Report goes on to
say, "However, the employer will be re-
lieved from criminal proceedings or in-
junctions brought by the United States,
not only in the cases described in the
preceding paragraph, but also where the
practice or policy was such as to lead him
in good faith to believe that he would not
be proceeded against by the United
States."

(f) The statement explaining the
Conference Committee Report gives the
following illustrations of the above rules:

An employer will not be relieved from lia-
bility under the Fair Labor Standards Act of
1938 to his employees (in an action by
them) for the period December 26, 1946, to
March 1, 1947, if he is not exempt under
the "Area of Production" regulations pub-
lished in the FEDERAL REGISTER of December
25, 1946, notwithstanding the press release
Issued by the Administrator of the Wage and
Hour Division of the Department of Labor,
In which he stated that he would not enforce
the Fair Labor Standards Act of 1938 on ac-
-count of acts or omissions occurring prior to
March 1, 1947. On the other hand, he will,
by reason of the enforcement policy set forth
In such press releases, have a good defense
to a criminal proceeding or injunction
brought by the United States based on an
act or omission prior to March 1, 1947.

(g) It is to be noted that, under the
language of sections 9 and 10, an em-
ployer has a defense for good faith re-
liance on an administrative practice or
an enforcement policy only when such
practice or policy is "with respect to the
class of employers to which he be-

longed." u, Thus where an enforcement
policy has been announced pertaining to
laundries and linen-supply companies
serving industrial or commercial estab-
lishments, the operator of an establish-
ment furnishing window-washing service
to industrial and commercial concerns,
who relied upon that policy in regard
to his employees, has no defense under
sections 9 and 10. The enforcement pol-
icy upon which he claimed reliance did
not pertain to "the class of employers to
which he belonged."

(h) Administrative practices and en-
forcement policies, similar to adminis-
trative regulations, orders, rulings, ap-
provals and interpretations required
affirmative action by an administrative
agency.m This should not be construed
as meaning that an agency may not have
administrative practices or policies to re-
frain from taking certain action, as well
as practices or policies contemplating
positive acts of some kind."" But before
it can be determined that an agency
actually has a practice or policy to re-
frain from acting, there must be evidence
of its adoption by the agency through
some affirmative action establishing it as

u, This provision, which appeared for the
first time in the conference bill, to which
the term "practice" was restored after elim-
ination by the Senate, was apparently de-
signed to meet some of the objections which
led to elimination of the word "practice"
from the bill reported by the Senate Judi-
ciary Committee. Cf. remarks of Senator
Murray, 93 Cong. Rec. 2238; remarks of Sena-
tor Johnston, 93 Cong. Rec. 2373; colloquy
between Senators Lucas and Donnell, 93
Cong. Rec. 2185; remarks of Senator McGrath,
93 Cong. Rec. 2254-2255.

m See Union Stockyards & Transit Co. v.
United States, 308 U. S. 213, 223 (1939); and
United States v. American Union Transport,
Inc., 327 U. S. 437, 454 (1946). Cf. Federal
Trade Commission v. Bunte Brothers, Inc.,
312 U. S. 349, 351 (1941). See also President's
message of May 14, 1947, 93 Cong. Rec. 5281.
116 See, for example, Mintz v. Baldwin, 289

U. S. 346, 349 (1933), where the Department
of Agriculture announced "its policy for the
present Is to leave the control (of Bang's dis-
ease) with the various States." See also in
this connection the statement of June 23,
1947, by the Senate Committee on the Judi-
ciary regarding the President's message of
May 14, 1947, on the Portal-to-Portal Act,
93 Cong. Rec. 5281.
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the practice or policy of the agency. U
Suppose, for example, that shoe factories
in a particular area were not investigated
by Wage and Hour Division inspectors
operating in the area. This fact would
not establish the existence of a practice
or policy of the Administrator to treat
the employees of such establishments,
for enforcement purposes, as not subject
to the provisions of the Fair Labor
Standards Act, in the absence of proof
of some affirmative action by the Ad-
ministrator adopting such a practice or
policy. A failure to inspect might be due
to any one of a number of different rea-
sons. It might, for instance, be due en-
tirely to the fact that the inspectors'
time was fully occupied in inspections of
other industries in the area.

() It was pointed out above that sec-
tions 9 and 10 do not offer a defense to
the employer who relies upon a regula-
tion, order, ruling, approval or interpre-
tation which at the time of his reliance
has been rescinded, modified or deter-
mined by judicial authority to be invalid.
The same is true regarding administra-
tive practices and enforcement policies. '

However, a plea of a "good faith" defense
is not defeated by the fact that after the
employer's reliance, the practice or policy
is rescinded, modified, or declared
invalid.

§ 790.19 "Agency of the United States."

(a) In order to provide a defense
under section 9 or section 10 of the
Portal Act, the regulation, order, rul-
ing, approval, interpretation, adminis-
trative practice or enforcement policy
relied upon and conformed with must be
that of an "agency of the United States."
Insofar as acts or omissions occurring
on or after May 14, 1947 are concerned,
it must be that of the "agency of the
United States specified in" section
10 (b), which, in the case of the Fair La-
bor Standards Act, is "the Administra-

M Union Stockyards & Transit Co. v. United
States, supra. It may be noted in this con-
nection that examples given by the sponsors
of the legislation, in discussing the terms
"administrative practice or enforcement
policy," involved situations In which affirma-
tive action had been taken by the agency.
Conference Report, p. 16; 93 Cong. Rec. 2185.
2198. 4389-4391.

"'See § 790.17 (h) and (I), and footnotes
11 and 112.

tor of the Wage and Hour Division of the
Department of Labor." However, with
respect to acts or omissions occurring
prior to May 14, 1947, section 9 of the
act permits the employer to show that
he relied upon and conformed with a
regulation, order, ruling, approval, inter-
pretation, administrative practice or en-
forcement policy of "any agency of the
United States." "'

(b) The Portal Act contains no com-
prehensive definition of "agency" as used
in sections 9 and 10, but an indication
of the meaning intended by Congress
may be found in section 10. In that
section, where the "agency" whose regu-
lation, order, ruling, approval, interpre-
tation, administrative practice or en-
forcement policy may be relied on is
confined to "the agency of the United
States" specified in the section, the act
expressly limits the meaning of the term
to the official or officials actually vested
with final authority under the statutes
involved.' Similarly, the definitions of
"agency" in other Federal statutes in-
dicate that the term has customarily
been restricted in its usage by Congress
to the persons vested under the statutes
with the real power to act for the Gov-
ernment-those who actually have the
power to act as (rather than merely
for) the highest administrative author-
ity of the Government establishment.'"

19The differences in the provisions of the
two sections are explained and illustrated in
§ 790.13.

m'In regard to the Walsh-Healey Act,
"agency" is defined In section 10 of the Por-
tal-to-Portal Act as including, in addition
to the Secretary of Labor, "any Federal officer
utilized by him in the administration of such
act." The legislative history of the Portal-
to-Portal Act (93 Cong. Rec. 2239-2240) re-
veals that this clause was added because of
the language in the Walsh-Healey Act author-
izing the Secretary of Labor to administer
the act "and to utilize such Federal officers
and employees * * as he may find
necessary in the administration."
'21 Federal Register Act, 44 U. S. C. sec. 304;

Federal Reports Act, 5 U. S. C. sec. 139; Ad-
ministrative Procedure Act, 5 U. S. C. sec.
1001.

I" See Cudahy Packing Co. v. Holland, 315
U. S. 357 (1942); United States v. Watashe,
102 F. (2d) 428 (C. A. 10, 1939); 39 Opin-
ions Attorney General 15 (1925). Cf. Key-
ser. v. Hitz, 133 U. S. 138 (1890); 39 Opinions
Attorney General 541 (1933); 13 George
Washington Law Review 144 (1945).
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Furthermore, it appears from the state-
ment of the managers on the part of the
House, accompanying the Conference
Committee Report, that the term
"agency" as appearing in the Portal Act
was employed in this sense. As there
stated (p. 16), the regulations, orders,
rulings, approvals, interpretations, ad-
ministrative practices and enforcement
policies relied upon and conformed with
"must be those of an 'agency' and not of
an individual officer or employee of the
agency. Thus, if inspector A tells the
employer that the agency interpretation
is that the employer is not subject to
the [Fair Labor Standards] act, the em-
ployer is not relieved from liability, de-
spite his reliance in good faith on such
interpretation, unless it is in fact the
Interpretation of the agency." I Simi-
larly, the Chairman of the Senate Ju-
diciary Committee, in explaining the
conference ageement to the Senate, made
the following statement concerning the
"good faith" defense. "It will be noted
that the relief from liability must be
based on a ruling of a Federal agency,
and not a minor official thereof. I,
therefore, feel that the legitimate inter-
est of labor will be adequately protected
under such a provision, since the agency
will exercise due care in the issuance of
any such ruling." I"

(c) Accordingly, the defense provided
by sections 9 and 10 of the Portal Act is
restricted to those situations where the
employer can show that the regulation,
order, ruling, approval, interpretation,
administrative practice or enforcement
policy with which he conformed and on
which he relied in good faith was actually
that of the authority vested with power
to issue or adopt regulations, orders,
rulings, approvals, interpretations, ad-
ministrative practices or enforcement
policies of a final nature as the official
act or policy of the agency.' Statements
made by other officials or employees are
not regulations, orders, rulings, ap-

'"See also statement by Representative
Gwynne, 93 Cong. Rec. 1563; and statement
by Senator Wiley explaining the conference
agreement to the Senate, 93 Cong. Rec. 4270.

"4 Statement of Senator Wiley, 93 Cong.
Reec. 4270.

1S Statement by Representative Gwynne,
93 Cong. Rec. 1563; statements by Repre-
sentative Walter, 93 Cong. Rec. 1496-1497,
4389; statement by Representative Robsion,
93 Cong. Rec. 1500; statement by Senator
Thye, 93 Cong. Rec. 4452.

provals, interpretations, administrative
practices or enforcement policies of the
agency within the meaning of sections
9 and 10.

RESTRICTIONS AND LIMITATIONS ON

EMPLOYEE SUITS

§ 790.20 Right of employees to sue;
restrictions on representative actions.

Section 16(b) of the Fair Labor Stand-
ards Act, as amended by section 5 of the
Portal Act, no longer permits an em-
ployee or employees to designate an
agent or representative (other than a
member of the affected group) to main-
tain an action for and in behalf of all
employees similarly situated. Collec-
tive actions brought by an employee or
employees (a real party in interest) for
and in behalf of himself or themselves
and other employees similarly situated
may still be brought in accordance with
the provisions of section 16 (b). With
respect to these actions, the amendment
provides that no employee shall be a
party plaintiff to any such action unless
he gives his consent in writing to become
such a party and such consent is filed
in the court in which such action is
brought. The amendment is expressly
limited to actions which are commenced
on or after the date of enactment of the
Portal Act. Representative actions
which were pending on May 14, 1947 are
not affected by this amendment."4 How-
ever, under sections 6 and 8 of the Portal
Act, a collective or representative action
commenced prior to such date will be
barred as to an individual claimant who
was not specifically named as a party
plaintiff to the action on or before Sep-
tember 11, 1947, if his written consent
to become such a party is not filed with
the court within a prescribed period.'"

§ 790.21 Time for bringing employee
suits.

(a) The Portal Act " provides a stat-
ute of limitations fixing the time lim-
Its within which actions by employees
under section 16 (b) of the Fair Labor

'"Conference Report, p. 13.
"Conference Report, pp. 14, 15. The

claimant must file this consent within the
shorter of the following two periods: (1)
Two years, or (2) the period prescribed by
the applicable State statute of limitations.
See Conference Report, p. 15.

121 See sections 6-8, inclusive.
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stated (p. 16), the regulations, orders, 
rulings, approvals, interpretations, ad¬ 
ministrative practices and enforcement 
policies relied upon and conformed with 
“must be those of an ‘agency’ and not of 
an individual officer or employee of the 
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”* Statement of Senator Wiley, 93 Cong. 
Rec. 4270. 
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4389; statement by Representative Robsion, 
93 Cong. Rec. 1500; statement by Senator 
Thye, 93 Cong. Rec. 4452. 
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restrictions on representative actions. 

Section 16(b) of the Fair Labor Stand¬ 
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employees (a real party in interest) for 
and in behalf of himself or themselves 
and other employees similarly situated 
may still be brought in accordance with 
the provisions of section 16 (b). With 
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provides that no employee shall be a 
party plaintiff to any such action unless 
he gives his consent in writing to become 
such a party and such consent is filed 
in the court in which such action is 
brought. The amendment is expressly 
limited to actions which are commenced 
on or after the date of enactment of the 
Portal Act. Representative actions 
which were pending on May 14, 1947 are 
not affected by this amendment.““ How¬ 
ever, under sections 6 and 8 of the Portal 
Act, a collective or representative action 
commenced prior to such date will be 
barred as to an individual claimant who 
was not specifically named as a party 
plaintiff to the action on or before Sep¬ 
tember 11, 1947, if his written consent 
to become such a party is not filed with 
the court within a prescribed period.“1 

§ 790.21 Time for bringing employee 
suits. 

(a) The Portal Act ““ provides a stat¬ 
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its within which actions by employees 
under section 16 (b) of the Fair Labor 

“•Conference Report, p. 13. 
Conference Report, pp. 14, 15. The 
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shorter of the following two periods: (1) 
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Standards Act I" may be commenced, as
follows:

(1) Actions to enforce causes of action
accruing on or after May 14, 1947: two years.

(2) Actions to enforce causes of action
accruing before May 14, 1947: '1 Two years,
or period prescribed by applicable State stat-
ute of limitations, whichever is shorter.

These are maximum periods for bringing
such actions, measured from the time the
employee's cause of action accrues to the
time his action is commenced.''

(b) The courts have held that a cause
of action under the Fair Labor Standards
Act for unpaid minimum wages or unpaid
overtime compensation and for liquidated
damages "accrues" when the employer
fails to pay the required compensation
for any workweek at the regular pay day
for the period in which the workweek
ends."' The Portal Act " provides that

1" Sponsors of the legislation stated that
the time limitations prescribed therein apply
only to the statutory actions, brought under
the special authority contained in section
16 (b), In which liquidated damages may be
recovered, and do not purport to affect the
usual application of State statutes of limi-
tation to other actions brought by employees
to recover wages due them under contract,
at common law, or under State statutes.
Statements of Representative Gwynne, 93
Cong. Rec. 1491, 1557-1558; colloquy between
Representative Robsion, Vorys, and Celler, 93
Cong. Rec. 1495.

18o This refers to actions commenced after
September 11, 1947. Such actions commenced
on or between May 14, 1947 and September
11, 1947, were left subject to State statutes
of limitations. As to collective and repre-
sentative actions commenced before May 14,
1947, section 8 of the Portal Act makes the
period of limitations stated in the text appli-
cable to the filing, by certain individual
claimants, of written consents to become par-
ties plaintiff. See Conference Report, p. 15;
§ 790.20 of this part.

131 Conference Report, pp. 13-15.
"2 Reid v. Solar Corp., 69 F. Supp. 626 (N. D.

Iowa); Mid-Continent Petroleum Corp. v.
Keen, 157 F. (2d) 310, 316 (C. A. 8). See also
Brooklyn Savings Bank v. O'Neil, 324 U. S.
697; Rigopoulos v. Kervan, 140 F. (2d) 506
(C. A. 2).

In some instances an employee may receive,
as a part of his compensation, extra payments
under incentive or bonus plans, based on
factors which do not permit computation and
payment of the sums due for a particular
workweek or pay period until some time after
the pay day for that period. In such cases It
would seem that an employee's cause of ac-
tion, insofar as it may be based on such pay-
ments, would not accrue until the time when

an action to enforce such a cause of
action shall be considered to be "com-
menced":

(1) In individual actions, on the date
the complaint is filed;

(2) In collective or class actions, as to
an individual claimant,

(i) On the date the complaint is filed,
if he is specifically named therein as a
party plaintiff and his written consent
to become such is filed with the court on
that date, or

(ii) On the subsequent date when his
written consent to become a party
plaintiff is filed in the court, if it was
not so filed when the complaint was filed
or if he was not then named therein as
a party plaintiff. 4

(c) The statute of limitations in the
Portal Act is silent as to whether or not
the running of the two-year period of
limitations may be suspended for any
cause."3 In this connection, attention is
directed to section 205 of the Soldiers'
and Sailors' Civil Relief Act of 1940,"'
as amended, which provides that the pe-
riod of military service shall not be in-
cluded in the period limited by law for

such payment should be made. Cf. Walling v.
Harnischfeger Corp., 325 U. S. 427.

'%Section 7. See also Conference Report,
p. 14.

"'4 This is also the rule under section 8 of
the Portal Act as to individual claimants,
in collective or representative actions com-
menced before May 14, 1947, who were not
specifically named as parties plaintiff on or
before September 11. 1947.

2w A limited suspension provision was con-
tained in section 2 (d) of the House bill,
but was eliminated by the Senate. Neither
the Senate debates, the Senate committee
report, nor the conference committee re-
port, indicate the reason for this. While the
courts have held that in a proper case, a stat-
ute of limitations may be suspended by causes
not mentioned in the statute itself (Braun
v. Sauerwein, 10 Wall. 218, 223; see also
Richards v. Maryland Ins. Co., 8 Cranch 84,
92; Bauserman v. Blunt, 147 U. S. 647), they
have also held that when the statute has once
commenced to run, its operation is not sus-
pended by a subsequent disability to sue,
and that the bar of the statute cannot be
postponed by the failure of the creditor (em-
ployee) to avail himself of any means within
his power to prosecute or to preserve his
claim. Bauserman v. Blunt, 147 U. S. 647,
657; Smith v. Continental Oil Co., 59 V. Supp.
91, 94.

"Act of October 17, 1940, ch. 888, 54 Stat.
1178, as amended by the act of October 6,
1942, ch. 581, 56 Stat. 769 (50 U. S. C. A. App.
sec. 525).
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for any workweek at the regular pay day 
for the period in which the workweek 
ends.“ The Portal Act“ provides that 

«• Sponsors of the legislation stated that 
the time limitations prescribed therein apply 
only to the statutory actions, brought under 
the special authority contained In section 
16 (b). In which liquidated damages may be 
recovered, and do not purport to affect the 
usual application of State statutes of limi¬ 
tation to other actions brought by employees 
to recover wages due them under contract, 
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Statements of Representative Gwynne, 93 
Cong. Rec. 1491, 1557-1558; colloquy between 
Representative Robslon, Vorys, and Celler, 93 
Cong. Rec. 1495. 
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claimants, of written consents to become par¬ 
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§ 790.20 of this part. 
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333 Reid V. Solar Corp., 69 P. Supp. 626 (N. D. 
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tion, insofar as It may be based on such pay¬ 
ments, would not accrue untU the time when 

an action to enforce such a cause of 
action shall be considered to be “com¬ 
menced”: 

(1) In individual actions, on the date 
the complaint is filed; 

(2) In collective or class actions, as to 
an individual claimant, 

(i) On the date the complaint is filed, 
if he is specifically named therein as a 
party plaintiff and his written consent 
to become such is filed with the court on 
that date, or 

(ii) On the subsequent date when his 
written consent to become a party 
plaintiff is filed in the court, if it was 
not so filed when the complaint was filed 
or if he was not then named therein as 
a party plaintiff.“ 

(c) The statute of limitations in the 
Portal Act is silent as to whether or not 
the running of the two-year period of 
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directed to section 205 of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940,“ 
as amended, which provides that the pe¬ 
riod of military service shall not be In¬ 
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334 This is also the rule under section 8 of 
the Portal Act as to individual claimants, 
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333 A limited suspension provision was con¬ 
tained in section 2 (d) of the House bill, 
but was eliminated by the Senate. Neither 
the Senate debates, the Senate committee 
report, nor the conference committee re¬ 
port, indicate the reason for this. While the 
courts have held that in a proper case, a stat¬ 
ute of limitations may be suspended by causes 
not mentioned in the statute itself (Braun 
v. Sauerweln, 10 Wall. 218, 223; see also 
Richards v. Maryland Ins. Co., 8 Cranch 84, 
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^ Act of October 17, 1940, ch. 888, 54 Stat. 
1178, as amended by the act of October fl, 
1942, ch. 581, 56 Stat. 769 ( 50 U. S. C. A. App. 
sec. 525). 
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the bringing of an action or proceeding,
whether the cause of action shall have
accrued prior to or during the period of
such service.

§ 790.22 Discretion of court as to assess-
ment of liquidated damages.

(a) Section 11 of the Portal Act pro-
vides that in any action brought under
the Fair Labor Standards Act to recover
unpaid minimum wages, unpaid overtime
compensation, or liquidated damages, the
court may, subject to prescribed condi-
tions, in its sound discretion award no
liquidated damages or award any amount
of such damages not to exceed the
amount specified in section 16 (b) of
the Fair Labor Standards Act."'

(b) The conditions prescribed as pre-
requisites to such an exercise of discre-
tion by the court are two: (1) The em-
ployer must show to the satisfaction of
the court that the act or omission giving
rise to such action was in good faith; and
(2) he must show also, to the satisfaction
of the court, that he had reasonable
grounds for believing that his act or
omission was not a violation of the Fair
Labor Standards Act. If these conditions
are met by the employer against whom
the suit is brought, the court is permitted,
but not required, in its sound discretion
to reduce or eliminate the liquidated
damages which would otherwise be re-
quired in any judgment against the em-
ployer. This may be done in any action
brought under section 16 (b) of the Fair
Labor Standards Act, regardless of

2wSection 16 (b) of the Fair Labor Stand-
ards Act provides that an employer who vio-
lates the minimum-wage or overtime provi-
sions of the act shall be liable to the affected
employees not only for the amount of the
unpaid minimum wages or unpaid overtime
compensation, as the case may be, but also
for an additional equal amount as liquidated
damages. The courts have held that this
provision is "not penal in its nature" but
rather that such damages "constitute com-
pensation for the retention of a workman's
pay" where the required wages are not paid
"on time." Under this provision of the law,
the courts have held that the liability of an
employer for liquidated damages in an
amount equal to his underpayments of re-
quired wages become fixed at the time he
fails to pay such wages when due, and the
courts were given no discretion, prior to the
enactment of the Portal-to-Portal Act, to
relieve him of any portion of this liability.
See Brooklyn Savings Bank v. O'Neil, 324
U. S. 697; Overnight Motor Transp. Co. v.
Missel, 316 U. S. 572.

whether the action was instituted prior
to or on or after May 14, 1947, and re-
gardless of when the employee activities
on which it is based were engaged in. If,
however, the employer does not show to
the satisfaction of the court that he has
met the two conditions mentioned above,
the court is given no discretion by the
statute, and it continues to be the duty
of the court to award liquidated dam-
ages.'8

(c) What constitutes good faith on the
part of an employer, and whether he had
reasonable grounds for believing that his
act or omission was not a violation of the
Fair Labor Standards Act are mixed
questions of fact and law, which should
be determined by objective tests."
Where an employer makes the required
showing, it is for the court to determine
in its sound discretion what would be just
according to the law on the facts shown.

(d) Section 11 of the Portal Act does
not change the provisions of section
16 (b) of the Fair Labor Standards Act
under which attorney's fees and court
costs are recoverable when judgment is
awarded to the plaintiff.

PROVISIONs RELATING TO CERTAIN ACTIVI-
TIES ENGAGED IN BY EMPLOYEES BEFORE
MAY 14, 1947

§ 790.23 Liability of employer; effect
of contract, custom, or practice.

(a) Section 2 of the Portal Act, which
relates to activities engaged in by em-
ployees prior to the effective date of the
act, was designed to meet the problem
which Congress found had arisen as a
result of existing "portal-to-portal"
claims." Subsections (a) and (b) of
this section provide as follows:

(a) No employer shall be subject to any
liability or punishment under the Fair Labor
Standards Act of 1938, as amended, 0 * •
(in any action or proceeding commenced
prior to or on or after the date of the enact-
ment of this act), on account of the failure
of such employer to pay an employee mini-
mum wages, or to pay an employee overtime

" See Conference Report, p. 17; remarks of
Representative Walter, 93 Cong. Rec. 1496-
1497; President's message of May 14, 1947, to
the Congress on approval of the Portal Act,
93 Cong. Rec. 5281.

''8Cf. § § 790.13 to 790.16.
I4 See Portal Act, section 1: Conference Re-

port, pp. 9, 10; House Reports, pp. 1-6; Senate
Report, pp. 1-45; statement of Representative
Gwynne, 93 Cong. Rec. 4388; statements of
Senator Wiley, 93 Cong. Rec. 2081-2086;
statements of Senator Donnell, 93 Cong. Rec.
2125-2126.
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liquidated damages or award any amount 
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brought under section 16 (b) of the Fair 
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U. S. 697: Overnight Motor Transp. Co. v. 
Missel, 316 U. S. 572. 
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to or on or after May 14, 1947, and re¬ 
gardless of when the employee activities 
on which it is based were engaged in. If, 
however, the employer does not show to 
the satisfaction of the court that he has 
met the two conditions mentioned above, 
the court is given no discretion by the 
statute, and it continues to be the duty 
of the court to award liquidated dam¬ 
ages.1“ 

(c) What constitutes good faith on the 
part of an employer, and whether he had 
reasonable grounds for believing that his 
act or omission was not a violation of the 
Fair Labor Standards Act are mixed 
questions of fact and law, which should 
be determined by objective tests.1“ 
Where an employer makes the required 
showing, it is for the court to determine 
in its sound discretion what would be just 
according to the law on the facts shown. 

(d) Section 11 of the Portal Act does 
not change the provisions of section 
16 (b) of the Fair Labor Standards Act 
under which attorney’s fees and court 
costs are recoverable when judgment is 
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Provisions Relating to Certain Activi¬ 

ties Engaged in by Employees Before 
May 14, 1947 

§ 790.23 Liability of employer; effect 
of contract, custom, or practice. 

(a) Section 2 of the Portal Act, which 
relates to activities engaged in by em¬ 
ployees prior to the effective date of the 
act, was designed to meet the problem 
which Congress found had arisen as a 
result of existing “portal-to-portal” 
claims.140 Subsections (a) and (b) of 
this section provide as follows: 

(a) No employer shall be subject to any 
liability or punishment under the Fair Labor 
Standards Act of 1938, as amended, • • • 
(in any action or proceeding commenced 
prior to or on or after the date of the enact¬ 
ment of this act), on account of the failure 
of such employer to pay an employee mini¬ 
mum wages, or to pay an employee overtime 

138 See Conference Report, p. 17; remarks of 
Representative Walter, 93 Cong. Rec. 1496- 
1497; President’s message of May 14, 1947, to 
the Congress on approval of the Portal Act, 
93 Cong. Rec. 5281. 

Cf. § § 790.13 to 790.16. 
140 See Portal Act, section 1; Conference Re¬ 

port, pp. 9, 10; House Reports, pp. 1-6; Senate 
Report, pp. 1-45; statement of Representative 
Gwynne, 93 Cong. Rec. 4388; statements of 
Senator Wiley, 93 Cong. Rec. 2081-2086; 
statements of Senator Donnell, 93 Cong. Rec. 
2125-2126. 
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compensation, for or on account of any activ-
ity of an employee engaged in prior to the
date of the enactment of this act, except an
activity which was compensable by either:

(1) an express provision of a written or
nonwrltten contract in effect, at the time of
such activity, between such employee, his
agent, or collective-bargaining representative
and his employer; or

(2) a custom or practice in effect, at the
time of such activity, at the establishment
or other place where such employee was em-
ployed, covering such activity, not inconsist-
ent with a written or nonwritten contract,
in effect at the time of such activity, between
such employee, his agent, or collective-bar-
gaining representative and his employer.

(b) For the purpose of subsection (a). an
activity shall be considered as compensable
under such contract provision or such custom
or practice only when It was engaged in dur-
ing the portion of the day with respect to
which it was so made compensable.

It will be noted that the above language
contains certain words and phrases
which are similarly used in section 4 of
the act, relating to future claims. Ref-
erence is made to the discussion of that
section for comments as to the meaning
and effect of such terms.' The discus-
sion of these provisions which follows is
confined to certain general comments.

(b) Like section 4 of the act, previ-
ously discussed, section 2 affords relief
to employers from liability or punishment
to which they might otherwise be subject
because they did not pay their employees
In accordance with the Fair Labor Stand-
ards Act for or on account of certain ac-
tivities which were, at the time of per-
formance, not compensable either by
contract or by a custom or practice as de-
scribed in the statute. A major differ-
ence is that section 2 refers only to activ-
ities performed before May 14, 1947 (the
effective date of the act) while section 4 is
concerned only with activities performed
on or after that date. Although the same
criteria of contract, custom, and practice
are used to determine compensability,"'
the provisions of section 2 (a), (b) of the
Portal Act differ from the corresponding
provisions of section 4, relating to future
claims, in that their scope Is not confined
to activities engaged in outside the work-
day proper, but extends to such activities
engaged in at any time during the 24
hours of the day.'" However, it is ap-
parent from the statutory language and
the legislative history that the quoted

1 See §§ 790.4, 790.9-790.12.
See § § 790.5 (b), 790.10-790.14.

"'See statements of Senator Donneil, 93
Cong. Rec. 2125, 2181. 2362.

provisions were intended to carry out the
policy expressed in section 1 of the act
and were not intended to relieve an em-
ployer from liability or punishment for
failing to pay compensation as required
by the Fair Labor Standards Act for or on
account of any activities of his employees
which were compensable in any amount
under a contract, custom, or practice of
the kind described in subsection (a),"
even though such activities were so-called
"portal-to-portal" activities."

(c) It will be noted that the relief
afforded employers by the provisions
quoted in paragraph (a) of this section
is relief from liability or punishment "in
any action or proceeding." " Whether
the relief thus provided is available to a
particular employer in a given fact situ-
ation would, therefore, seem to be a mat-
ter for determination in such an action
or proceeding on the basis of the proof
made therein. The language "any action
or proceeding" indicates that, with re-
spect to activities performed before May
14, 1947, these provisions apply in accord-
ance with their terms in any action or
proceeding to enforce liability or impose
punishment on the employer, whether
commenced before or on or after such
date."7

§ 790.24 Effect of Portal Act on deter-
mination of hours worked prior to
May 14, 1947.

(a) Section 2(c) of the Portal Act
provides as follows:

(c) In the application of the minimum
Wage and overtime compensation provisions
of the Fair Labor Standards Act of 1938, as
amended, * in determining the time
for which an employer employed an employee
there shall be counted all that time, but only
that time, during which the employee en-
gaged in activities which were compensable
within the meaning of subsections (a) and
(b) of this section." 11

144 See Conference Report, pp. 9. 10; 93
Cong. Rec. 1564, 1566, 1572, 2123, 2125, 2126,
2129, 2132, 2178, 2179, 2293, 2294, 2295, 2300,
2305, 2306. See also the President's message
on approval of the Portal-to-Portal Act, May
14, 1947, 93 Cong. Rec. 5281.

141 See colloquy between Senators Tydings
and Donnell, 93 Cong. Rec. 2125; colloquy
between Senators Lodge, Donnell, and
Hawkes, 93 Cong. Reec. 2178, 2179.

1O The quoted language does not appear
In the corresponding provisions of section 4.
relating to future claims. See § 790.4.

14 See Conference Report, p. 9.
141 Subsections (a) and (b) are discussed

in B 790.23.
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compensation, for or on account of any activ¬ 
ity of an employee engaged in prior to the 
date of the enactment of this act, except an 
activity which was compensable by either: 

(1) an express provision of a written or 
nonwritten contract in effect, at the time of 
such activity, between such employee, his 
agent, or collective-bargaining representative 
and his employer: or 

(2) a custom or practice in effect, at the 
time of such activity, at the establishment 
or other place where such employee was em¬ 
ployed, covering such activity, not Inconsist¬ 
ent with a written or nonwritten contract, 
in effect at the time of such activity, between 
such employee, his agent, or collective-bar¬ 
gaining representative and his employer. 

(b) For the purpose of subsection (a), an 
activity shall be considered as compensable 
under such contract provision or such custom 
or practice only when it was engaged in dur¬ 
ing the portion of the day with respect to 
which it was so made compensable. 

It will be noted that the above language 
contains certain words and phrases 
which are similarly used in section 4 of 
the act, relating to future claims. Ref¬ 
erence is made to the discussion of that 
section for comments as to the meaning 
and effect of such terms.141 The discus¬ 
sion of these provisions which follows is 
confined to certain general comments. 

(b) Like section 4 of the act, previ¬ 
ously discussed, section 2 affords relief 
to employers from liability or punishment 
to which they might otherwise be subject 
because they did not pay their employees 
in accordance with the Fair Labor Stand¬ 
ards Act for or on account of certain ac¬ 
tivities which were, at the time of per¬ 
formance, not compensable either by 
contract or by a custom or practice as de¬ 
scribed in the statute. A major differ¬ 
ence is that section 2 refers only to activ¬ 
ities performed before May 14, 1947 (the 
effective date of the act) while section 4 is 
concerned only with activities performed 
on or after that date. Although the same 
criteria of contract, custom, and practice 
are used to determine compensability,143 
the provisions of section 2 (a), (b) of the 
Portal Act differ from the corresponding 
provisions of section 4, relating to future 
claims, in that their scope is not confined 
to activities engaged in outside the work¬ 
day proper, but extends to such activities 
engaged in at any time during the 24 
hours of the day.1“ However, it is ap¬ 
parent from the statutory language and 
the legislative history that the quoted 

i" See §5 790.4, 790.9-790.12. 
“See §5 790.5 (b), 790.10-790.14. 
i« See statements oí Senator Donnell, 93 

Cong. Rec. 2125, 2181. 2362. 

provisions were intended to carry out the 
policy expressed in section 1 of the act 
and were not intended to relieve an em¬ 
ployer from liability or punishment for 
failing to pay compensation as required 
by the Fair Labor Standards Act for or on 
account of any activities of his employees 
which were compensable in any amount 
under a contract, custom, or practice of 
the kind described in subsection (a),144 
even though such activities were so-called 
“portal-to-portal” activities.1“ 

(c) It will be noted that the relief 
afforded employers by the provisions 
quoted in paragraph (a) of this section 
is relief from liability or punishment “in 
any action or proceeding.” 14” Whether 
the relief thus provided is available to a 
particular employer in a given fact situ¬ 
ation would, therefore, seem to be a mat¬ 
ter for determination in such an action 
or proceeding on the basis of the proof 
made therein. The language “any action 
or proceeding” indicates that, with re¬ 
spect to activities performed before May 
14,1947, these provisions apply in accord¬ 
ance with their terms in any action or 
proceeding to enforce liability or impose 
punishment on the employer, whether 
commenced before or on or after such 
date.147 
§ 790.24 Effect of Portal Act on deter¬ 

mination of hours worked prior to 
May 14, 1947. 

(a) Section 2(c) of the Portal Act 
provides as follows : 

(c) In the application of the minimum 
Wage and overtime compensation provisions 
of the Fair Labor Standards Act of 1938, as 
amended, • * * in determining the time 
for which an employer employed an employee 
there shall be counted all that time, but only 
that time, during which the employee en¬ 
gaged in activities which were compensable 
within the meaning of subsections (a) and 
(b) of this section.”1“ 

ui See Conference Report, pp. 9, 10: 93 
Cong. Rec. 1564, 1566, 1572, 2123, 2125, 2126, 
2129, 2132, 2178, 2179, 2293, 2294, 2295, 2300, 
2305, 2306. See also the President's message 
on approval oí the Portal-to-Portal Act, May 
14, 1947, 93 Cong. Rec. 5281. 

«“See colloquy between Senators Tydings 
and Donnell, 93 Cong. Rec. 2125; colloquy 
between Senators Lodge, Donnell, and 
Hawkes, 93 Cong. Rec. 2178, 2179. 

'“The quoted language does not appear 
in the corresponding provisions of section 4, 
relating to future claims. See 5 790.4. 

M, See Conference Report, p. 9. 
'“Subsections (a) and (b) are discussed 

in 5 790.23. 
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This provision relates to the determina-
tion of hours worked prior to May 14,
1947. The effect of the Portal Act on the
-determination of hours worked under the
Fair Labor Standards Act after that date
is discussed at another point in this
part."' Under the terms of the quoted
provision, time spent by employees prior
to the enactment of the former act in ac-
tivities which were not compensable by
contract, custom, or practice within the
meaning of the Portal Act is to be ex-
cluded in computing worktime for pur-
poses of determining whether the mini-
mum wage and overtime requirements of
the Fair Labor Standards Act were met."
On the other hand, time that constituted
hours worked, which was devoted to ac-
tivities which were so compensable, is not
removed by these provisions from the
category of time worked, for purposes of
the Fair Labor Standards Act; the stat-
ute expressly provides that all such time
shall be counted in computing hours
worked."'

(b) In determining time worked prior
to May 14, 1947, in accordance with the
provision quoted in paragraph (a) of this
section, regard must be had to the "por-
tion of the day" provisions of section
2 (b) of the Portal-to-Portal Act as well
as the more general provisions of section
2 (a). 9 1

"I See § § 790.5 to 7M0.S.
'"This aspect of the quoted provision is,

as explained in the Conference Report, in-
tended to make clear, as was done in section
2 of the Senate amendment to the bill (H. R.
2157) as passed by the House of Representa-
tives (not contained in the bill as finally en-
acted), that no judicial or administrative
Interpretation will have the effect of includ-
ing as worktime other time which was not
'made compensable by contract, custom, or
practice. Conference Report, p. 10.
"I The purpose of this portion of the

quoted provision, as explained by the Confer-
ence Committee, is to emphasize that em-
ployers are not relieved from liability for
the payment of minimum wages and over-
time compensation for any time during which
the employee engaged in activities compen-
eable under contract, custom, or practice as
provided in the statute. Section 3 of the
Senate amendment, which so provided, was
omitted under the conference agreement as
surplusage, and as fully covered by section
2 (c) of the bill as agreed to in conference.
,Conference Report, p. 10.
" These provisions are quoted in § 790.23.

See also Conference Report, p. 10, and cf.
41790.12.

§ 790.25 Jurisdiction of courts limited
as to wage claims for periods prior to
May 14, 1947.

(a) Section 2(d) of the Portal Act
provides that:

No court of the United States, of any State,
Territory, or possession of the United States,
or of the District of Columbia, shall have
jurisdiction of any action or proceeding,
whether Instituted prior to or on or after
the date of the enactment of this Act, to
enforce liability or impose punishment for
or on account of the failure of the employer
to pay minimum wages or overtime compen-
sation under the Fair Labor Standards Act
of 1938, as amended, * * to the extent
that such action or proceeding seeks to en-
force any liability or impose any punishment
with respect to an activity which was not
compensabre under subsections (a) and (b)
of this section."'

(b) It will be noted that this provision
of the act limits the jurisdiction of both
Federal and State courts in all such
acts or proceedings whether commenced
before or after the enactment of the act.
It is important to bear in mind that this
provision does not affect the jurisdiction
of any court in any action or proceeding
insofar as it is based on failure to pay
minimum wages or overtime compensa-
tion for any activities engaged in by
employees on or after May 14, 1947. This
limitation of jurisdiction affects only
those actions or proceedings in which it
is sought to enforce liability or impose
punishment on an employer for or on
account of his failure to pay the required
minimium wages or overtime compensa-
tion for activities engaged in by em-
ployees during periods prior to May 14,
1947, and then only to the extent that
such activities were not compensable by
contract, custom, or practice as provided
in subsections 2 (a), and 2 (b) of the
Portal Act.'" The denial of jurisdiction
is "not applicable to actions or proceed-
ings in which judgment has become final
prior to the date of the enactment" of
the act.'

(c) It appears from the language
quoted above that the jurisdiction of the
courts with respect to an action or pro-
ceeding remains unaffected by this pro-
vision to the extent that such an action
or proceeding seeks to impose liability
or punishment either (1) for failure to

'The text of subsections (a) and (b)
appears above in § 790.23 (a).

I"See in this connection §§ 790.23 and
790.24.

21Conference Report, p. 11.
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This provision relates to the determina¬ 
tion of hours worked prior to May 14, 
1947. The effect of the Portal Act on the 
determination of hours worked under the 
Pair Labor Standards Act after that date 
is discussed at another point in this 
part.1“ Under the terms of the quoted 
provision, time spent by employees prior 
to the enactment of the former act in ac¬ 
tivities which were not compensable by 
contract, custom, or practice within the 
meaning of the Portal Act is to be ex¬ 
cluded in computing worktime for pur¬ 
poses of determining whether the mini¬ 
mum wage and overtime requirements of 
the Fair Labor Standards Act were met.1“ 
On the other hand, time that constituted 
hours worked, which was devoted to ac¬ 
tivities which were so compensable, is not 
removed by these provisions from the 
category of time worked, for purposes of 
the Fair Labor Standards Act; the stat¬ 
ute expressly provides that all such time 
shall be counted in computing hours 
(worked.1" 

(b) In determining time worked prior 
to May 14, 1947, in accordance with the 
provision quoted in paragraph (a) of this 
section, regard must be had to the “por¬ 
tion of the day” provisions of section 
2 (b) of the Portal-to-Portal Act as well 
as the more general provisions of section 
2 (a).“1 

»»See ;; 790.6 to 7D0.8. 
150 This aspect of the quoted provision Is, 

as explained In the Conference Report, In¬ 
tended to make clear, as was done In section 
2 of the Senate amendment to the bill (H. R. 
2157) as passed by the House of Representa¬ 
tives (not contained in the bill as finally en¬ 
acted), that no judicial or administrative 
Interpretation will have the effect of Includ¬ 
ing as worktime other time which was not 
made compensable by contract, custom, or 
practice. Conference Report, p. 10. 

1,1 The purpose of this portion of the 
■quoted provision, as explained by the Confer¬ 
ence Committee, Is to emphasize that em¬ 
ployers are not relieved from liability for 
the payment of minimum wages and over¬ 
time compensation for any time during which 
the employee engaged In activities compen- 
eable under contract, custom, or practice as 
provided In the statute. Section 3 of the 
Senate amendment, which so provided, was 
omitted under the conference agreement as 
surplusage, and as fully covered by section 
2 (c) of the bill as agreed to in conference. 
Conference Report, p. 10. 

1M These provisions are quoted ln S 790.23. 
See also Conference Report, p. 10, and cf. 
i 790.12. 

§ 790.25 Jurisdiction of courts limited 
as to wage claims for periods prior to 
May 14, 1947. 

(a) Section 2(d) of the Portal Act 
provides that: 

No court of the United States, of any State, 
Territory, or possession of the United States, 
or of the District of Columbia, shall have 
jurisdiction of any action or proceeding, 
whether Instituted prior to or on or after 
the date of the enactment of this Act, to 
enforce liability or Impose punishment for 
or on account of the failure of the employer 
to pay minimum wages or overtime compen¬ 
sation under the Fair Labor Standards Act 
of 1938, as amended, * * * to the extent 
that such action or proceeding seeks to en¬ 
force any liability or Impose any punishment 
with respect to an activity which was not 
compensable under subsections (a) and (b) 
of this section.“» 

(b) It will be noted that this provision 
of the act limits the jurisdiction of both 
Federal and State courts in all such 
acts or proceedings whether commenced 
before or after the enactment of the act. 
It is important to bear in mind that this 
provision does not affect the jurisdiction 
of any court in any action or proceeding 
insofar as it is based on failure to pay 
minimum wages or overtime compensa¬ 
tion for any activities engaged in by 
employees on or after May 14,1947. This 
limitation of jurisdiction affects only 
those actions or proceedings in which it 
is sought to enforce liability or impose 
punishment on an employer for or on 
account of his failure to pay the required 
minimium wages or overtime compensa¬ 
tion for activities engaged in by em¬ 
ployees during periods prior to May 14, 
1947, and then only to the extent that 
such activities were not compensable by 
contract, custom, or practice as provided 
in subsections 2 (a), and 2 (b) of the 
Portal Act.15* The denial of jurisdiction 
is “not applicable to actions or proceed¬ 
ings in which judgment has become final 
prior to the date of the enactment” of 
the act.1“ 

(c) It appears from the language 
quoted above that the jurisdiction of the 
courts with respect to an action or pro¬ 
ceeding remains unaffected by this pro¬ 
vision to the extent that such an action 
or proceeding seeks to impose liability 
or punishment either (1) for failure to 

“»The text of subsections (a) and (b) 
appears above In ! 790.28 (a). 

“» See In this connection S S 790.23 and 
790.24. 

»“ Conference Report, p. 11. 
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pay wages in accordance with the Fair
Labor Standards Act for or on account of
activities which were compensable by
contract, custom, or practice as provided
in sections 2 (a), (b) of the Portal Act,
or (2) for child labor or other violations
of the Fair Labor Standards Act where no
liability or punishment is sought to be
imposed "for or on account of the failure
of the employer to pay minimum wages
or overtime compensation."

§ 790.26 Prohibition of assignments.

Assignees of employees' causes of ac-
tion for unpaid minimum wages, unpaid
overtime compensation, or liquidated
damages under the Fair Labor Standards
Act have, in the past, been allowed to re-
cover in some cases where such assign-
ments are permitted by local law, on the
theory that the Act does not expressly or
by implication forbid such assignments
and that they do not contravene public
policy.' Certain such assignments are
now prohibited by section 2(e) of the
Portal Act." This section expressly re-
fers only to causes of action which ac-
crued 1' prior to May 14, 1947 and applies
only "to the extent that" such a cause of
action "is based on an activity which was
not compensable" under contract, cus-
tom, or practice within the meaning of
the provisions of section 2(a) and 2(b) of
this act.' To the extent that such a
cause of action is based on such an activ-
ity, section 2(e) provides that neither it
nor "any interest in" it "shall hereafter
be assignable, in whole or in part." As
explained in the Conference Report'"
this provision will render it impossible for
anyone (even though permitted to do so
under State law) to buy up existing
claims which were not compensable
under contract, custom or practice, with
the hope of compromising such claims
at a profit under the provisions of section
3 of the act.'

§ 790.27 Compromise of claims existing

prior to May 14, 1947.

(a) Section 3 of the Portal Act author-
izes compromises of certain claims on

'I Steiner v. Pleasantville Constructors,
Inc., 9 Labor Cas. (C. C. 11.) par 66,902. Cf.
Titus v. Wallick, 306 U. S. 282.

151 Cf section 5 of the act, discussed in
§ 790.20.

13 As to meaning of "accrued," see the dis-
cussion in § 790.21 (b).

119 These provisions are discussed in § 790.23.
151 Conference Report, p. 11.
w See the discussion of section 3 in 1 790.27.

causes of action under the Fair Labor
Standards Act which accrued before en-
actment of the Portal Act, as follows:

(a) Any cause of action under the Fair
Labor Standards Act of 1938, as amended,
* * * which accrued prior to the date
of the enactment of this act, or any action
(whether Instituted prior to on or after the
date of the enactment of this act) to enforce
such a cause of action, may hereafter be
compromised in whole or in part, if there
exists a bona fide dispute as to the amount
payable by the employer to his employee;
except that no such action or cause of action
may be so compromised to the extent that
such compromise is based on an hourly wage
rate less than the minimum required under
such act, or on a payment for overtime at
a rate less than one and one-half times such
minimum hourly wage rate.

(c) Any such compromise * , n
the absence of fraud or duress, shall, accord-
ing to the terms thereof, be a complete
satisfaction of such cause of action and a
complete bar to any action based on such
cause of action.

(d) The provisions of this section shall
also be applicable to any compromise * *
heretofore so made or given.

(e) As used in this section, the term
"compromise" includes "adjustment," "set-
tlement," and "release."

The foregoing provisions authorize
compromise only of those causes of ac-
tion accruing prior to May 14, 1947, and
of actions thereon; the statute does not
change existing law as to compromise of
such claims,"* with respect to any cause
of action accruing' after the date of
enactment of the act.'" Subject to the
conditions discussed in paragraph (b)
of this section, this statutory authoriza-
tion of compromises extends to the fol-
lowing:

(1) All or any part of any cause of
action accruing prior to May 14, 1947.

"'Prior to the Portal Act, it was settled
that claims of employees for minimum and
overtime wages under the Fair Labor Stand-
ards Act could not be compromised because
of disputes as to coverage of the act. Schulte
Co. v. Gangi, 328 U. S. 108.

I For the meaning of "accruing" see
§ 790.21 (b). The legislative history indi-
cates that the omission of a provision for
compromises or settlement of claims arising
after enactment of the statute constitutes
a recognition by the Congress of the danger,
emphasized by the Supreme Court, that such
a provision would lead to a breakdown of the
labor standards established in the Fair Labor
Standards Act. See Senator Donnell's state-
ment, 93 Cong. Rec. 2121.

M Conference Report, p. 12.
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pay wages in accordance with the Fair 
Labor Standards Act for or on account of 
activities which were compensable by 
contract, custom, or practice as provided 
in sections 2 (a), (b) of the Portal Act, 
or (2) for child labor or other violations 
of the Fair Labor Standards Act where no 
liability or punishment is sought to be 
imposed “for or on account of the failure 
of the employer to pay minimum wages 
or overtime compensation.” 
§ 790.26 Prohibition of assignments. 

Assignees of employees’ causes of ac¬ 
tion for unpaid minimum wages, unpaid 
overtime compensation, or liquidated 
damages under the Fair Labor Standards 
Act have, in the past, been allowed to re¬ 
cover in some cases where such assign¬ 
ments are permitted by local law, on the 
theory that the Act does not expressly or 
by implication forbid such assignments 
and that they do not contravene public 
policy.“6 Certain such assignments are 
now prohibited by section 2(e) of the 
Portal Act.“7 This section expressly re¬ 
fers only to causes of action which ac¬ 
crued prior to May 14,1947 and applies 
only “to the extent that” such a cause of 
action “is based on an activity which was 
not compensable” under contract, cus¬ 
tom, or practice within the meaning of 
the provisions of section 2(a) and 2 (b) of 
this act.“" To the extent that such a 
cause of action is based on such an activ¬ 
ity, section 2(e) provides that neither it 
nor “any interest in” it “shall hereafter 
be assignable, in whole or in part.” As 
explained in the Conference Report1" 
this provision will render it impossible for 
anyone (even though permitted to do so 
under State law) to buy up existing 
claims which were not compensable 
under contract, custom or practice, with 
the hope of compromising such claims 
at a profit under the provisions of section 
3 of the act.1“ 
§ 790.27 Compromise of claims existing 

prior to May 14, 1947. 

( a) Section 3 of the Portal Act author¬ 
izes compromises of certain claims on 

h11’Steiner v. Pleasantville Constructors, 
Inc., 9 Labor Cas. (C. C. H.) par 66,902. Cl. 
Titus V. Walllck, 306 U. S. 282. 

Cf section 6 of the act, discussed in 
5 790.20. 

«’As to meaning of “accrued,” see the dis¬ 
cussion in § 790.21 (b). 

«" These provisions are discussed in 5 790.23. 
Conference Report, p. 11. 

,<n See the discussion of section 3 in 5 790.27. 

causes of action under the Fair Labor 
Standards Act which accrued before en¬ 
actment of the Portal Act, as follows: 

(a) Any cause of action under ithe Pair 
Labor Standards Act of 1938, as amended, 
• • • which accrued prior to the date 
of the enactment of this act, or any action 
(whether instituted prior to on or after the 
date of the enactment of this act) to enforce 
such a cause of action, may hereafter be 
compromised in whole or in part, if there 
exists a bona fide dispute as to the amount 
payable by the employer to his employee: 
except that no such action or cause of action 
may be so compromised to the extent that 
such compromise is based on an hourly wage 
rate less than the minimum required under 
such act, or on a payment for overtime at 
a rate less than one and one-half times such 
minimum hourly wage rate. 

• • • • • 
(c) Any such compromise • • •, in 

the absence of fraud or duress, shall, accord¬ 
ing to the terms thereof, be a complete 
satisfaction of such cause of action and a 
complete bar to any action based on such 
cause of action. 

(d) The provisions of this section shall 
also be applicable to any compromise • • • 
heretofore so made or given. 

(e) As used in this section, the term 
“compromise” includes “adjustment," “set¬ 
tlement,” and “release.” 

The foregoing provisions authorize, 
compromise only of those causes of ac¬ 
tion accruing prior to May 14, 1947, and 
of actions thereon: the statute does not 
change existing law as to compromise of 
such claims,1“ with respect to any cause 
of action accruing163 after the date of 
enactment of the act.164 Subject to the 
conditions discussed in paragraph (b) 
of this section, this statutory authoriza¬ 
tion of compromises extends to the fol¬ 
lowing: 

(1) All or any part of any cause of 
action accruing prior to May 14, 1947. 

103 Prior to the Portal Act, it was settled 
that claims of employees for minimum and 
overtime wages under the Pair Labor Stand¬ 
ards Act could not be compromised because 
of disputes as to coverage of the act. Schulte 
Co. v. Gang!, 328 U. S. 108. 

íes por the meaning of “accruing” see 
§ 790.21 (b). The legislative history indi¬ 
cates that the omission of a provision for 
compromises or settlement of claims arising 
after enactment of the statute constitutes 
a recognition by the Congress of the danger, 
emphasized by the Supreme Court, that such 
a provision would lead to a breakdown of the 
labor standards established in the Fair Labor 
Standards Act. See Senator Donnell’s state¬ 
ment, 93 Cong. Rec. 2121. 

Conference Report, p. 12. 
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(2) All or any part of any action to
enforce cause of action included in sub-
paragraph (1) of this paragraph,
whether such action was instituted be-
fore, on, or after May 14, 1947.

(3) Any compromise made prior to
May 14, 1947, which comes within the
terms of section 3 of the Portal-to-Portal
Act.

(b) The compromise of existing claims
just described is permitted, if, and only
if all of the following conditions are ful-
filled in each case:

(1) Existence of a bona fide dispute as
to the amount payable by an employer to
employee.

(2) Absence of fraud and duress.
(3) The compromise sum for straight-

time hours worked must be based on an
hourly wage rate not less than the mini-
mum rate per hour prescribed by the
Fair Labor Standards Act or by a wage
order issued thereunder, which is at pres-
ent 40 cents (except in certain indus-
tries in Puerto Rico and the Virgin Is-
lands).

(4) The compromise sum for overtime
hours worked must be based on a rate
not less than one and one-half times the
minimum hourly wage rate prescribed by
the Fair Labor Standards Act or by a
wage order issued thereunder, which at
the present means at least 11/2 X40, or
60 cents for each overtime hour (except
in certain industries in Puerto Rico and
the Virgin Islands).

(c) As pointed out In paragraph (b)
(4) of this section, the sums paid in com-
promise of overtime claims may be based,
as a minimum, on one and one-half
times the 40-cent minimum hourly wage.
Thus, an employee whose regular hourly
rate is 50 cents and who, accordingly,
has a right to overtime at 75 cents per
hour may compromise an existing claim,
as authorized by section 3, for 60 cents
an overtime hour, but not for less." Per-
mitting compromises of certain existing
claims as specified does not, of course, al-
ter the general requirement of section 7
of the Fair Labor Standards Act that
overtime compensation under the Act
must be paid at a rate not less than one
and one-half times the regular rate at
which the employee is actually employed.

115 See Conference Report, p. 11: statement
of Senator Wiley, explaining the conference
agreement to the Senate, 93 Cong. Rec.
4269; statement of Representative Gwynne,
93 Cong. Reec. 4388.

(d) A "bona fide dispute" which must
exist before any compromise can be
made, would seem to mean an honest
disagreement between employer and em-
ployee. It follows that no compromise
would be permitted where there is no
actual dispute as to the facts or the ap-
plicable law, or where the exact amount
of an employer's liability under the law
is clear. The Portal Act does not per-
mit an employee to merely release his
undisputed right to straight-time or
overtime wage payments."

§ 790.28 Waiver of right to liquidated
damages.

(a) The general rule that an employee
whose employer has failed to pay him
the minimum or overtime wages required
by the Fair Labor Standards Act is not
permitted to waive his right under sec-
tion 16(b) of the act to liquidated
damages for withholding the compensa-
tion due,"' is modified by section 3 (b),
(c), (d), of the Portal Act. Under these
provisions, an employee may waive, in
whole or in part, his right to liquidated
damages with respect to activities per-
formed before May 14, 1947. This per-
mission is extended retrospectively to
waivers of liquidated damages made by
employees prior to May 14, 1947. Such
waivers are made valid unless their in-
validity was determined prior to that date
by a final court judgment. It is pro-
vided that, in the absence of fraud or
duress and according to the terms of the
waiver, any waiver authorized by section
3 shall be a complete satisfaction of the
employee's cause of action for the liqui-
dated damages so waived and a complete
bar to any action based on such cause of
action.

(b) The general rule stated in para-
graph (a) of this section remains in
effect in all situations where the liqui-
dated damages are based on underpay-
ments for activities performed on or after
May 14, 1947. The Portal Act does not

16 Representative Walter, explaining the
conference agreement to the House of Rep-
resentatives, 93 Cong. Rec. 4389, Indicated
that the phrase, "dispute as to the amount
payable," would include disagreements as to
matters of law such as whether employee's
work is covered by the Fair Labor Standards
Act or whether the employer is exempt, as
well as disagreements as to matters of fact
such as the number of hours worked or the
wage rates paid.

167 See O'Neil v. Brooklyn Savings Bank, 324
U. S. 697.
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authorize the waiver by an employee of
his right to such liquidated damages.1"

(c) It should be noted that an em-
ployee is not permitted to waive his right
to the statutory minimum wages or to
overtime payments at one and one-half
times his regular hourly rate.1 " For ex-
ample, an employee covered by the Fair
Labor Standards Act who had been paid
only 30 cents per hour for work per-
formed in 1947 to May 14, and who did
not work more than 40 hours in any
workweek, has a valid claim for 10 cents
for each hour worked plus liquidated
damages in an equal amount.Y10 He is
permitted to waive only his right to liq-
uidated damages. Similarly, an em-
ployee who worked 48 hours a week prior
to May 14, 1947 and was paid only 80
cents an hour has a valid claim for an
additional 40 cents for each hour worked
after 40 in the workweek, which he is not
permitted to waive, although he may
waive all or part of the equal amount to
which he may be entitled as liquidated
damages.

(d) No waiver by an employee of his
right to recover attorney's fees and court
costs in an action under section 16 (b)
of the Fair Labor Standards Act is au-
thorized by section 3.

§ 790.29 "Area of production" exemp-
tion prior to December 26, 1946.

(a) As explained in the conference re-
port on the bill, section 12 of the Portal
Act relieves employers from liability and
punishment for failure to pay employees
minimum wages or overtime compensa-
tion as prescribed in the Fair Labor
Standards Act for or on account of any
activity (within the scope of one of the
"area of production" exemptions) 171 en-
gaged in by their employees prior to De-
cember 26, 1946,11 if such employer can
show that he:

10 See Conference Report, p. 12. As to dis-
cretion of courts in awarding liquidated dam-
ages in such a case, see § 790.22.

10 As to compromise of such claims aris-
ing out of activities performed before May
14, 1947, see § 790.27.

10The recovery of this amount as liqui-
dated damages is made subject to the sound
discretion of the courts under certain con-
ditions. See the discussion of section 11 of
the Portal Act In § 790.22.

171 These exemptions are contained in sec-
tions 7 (c) and 13 (a) (10) of the Fair Labor
Standards Act.

"n See Addison v. Holly Hill Fruit Products,
inc., 322 U. S. 607.

(1) was relieved from such liability or
punishment by reason of a valid definition of
"area of production" by the Administrator
applicable at the time of the performance
of the activity, or (2) would have been so
relieved by reason of an invalid definition
applicable at the time of the performance
if such definition had been valid, or (3) would
have been so relieved if the definition finally
made by the Administrator on December 18.
1946, and published in the FEDERIA REoISTEM
on December 25, 1946, had been in force on
and after the effective date of the sections
of such Act of 1938 providing for minimum
wages and overtime compensation.=

The conference report points out also
that the protection to the employer under
the foregoing provisions for acts or omis-
sions up to December 26, 1946, will exist
even though hereafter the regulation of
December 1946 is held invalid.

(b) It should be noted, however, that
the provisions of section 12 do not relieve
employers from liability or punishment
under the Fair Labor Standards Act for
acts or omissions with respect to any of
the following activities engaged in by
their employees:

(1) Activities engaged in on and after
December 26, 1946.174

(2) Activities engaged in during the
period from Ocober 24, 1938, through
December 25, 1946, by employees who
were not employed within the "area of
production" as defined in either (I) any
regulation of the Administrator (valid or
invalid) which was applicable at the time
they were performed, or (ii) the cur-
rently effective regulation issued Decem-
ber 25, 1946.7

(3) Activities other than those for
which section 13 (a) (10) or the relevant
portion of section 7 (c) provides an ex-
emption, even though performed by em-
ployees employed within the "area of
production" as defined in such a regula-
tion. 7'

All these latter activities remain sub-
ject to the applicable provisions of the
Fair Labor Standards Act of 1938, as
amended, and to current and subsequent
regulations of the Administrator, to the
same extent as they would have been had
section 12 of the Portal-to-Portal Act not

113 Conference Report. p. 17.
174 As to activities performed on or after

December 26, 1946, and prior to March 1,
1947, see § 790.18 (f).

171 Part 536 of this chapter.
6 For exemptions applicable to agriculture

and operations on products of agriculture,
see Part 780, Subpart A, of this chapter.
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been enacted. Other sections of the
Portal-to-Portal Act may, of course, be
applicable in appropriate situations.

PART 791-JOINT EMPLOYMENT RE-
LATIONSHIP UNDER FAIR LABOR
STANDARDS ACT OF 1938

Sec.
791.1 Introductory statement.
791.2 Joint employment.

AUTHoRrry: The provisions of this Part
791 issued under 52 Stat. 1060, as amended;
29 U.S.C. 201-219.

§ 791.1 Introductory statement.
The purpose of this part is to make

available in one place the general inter-
pretations of the Department of Labor
pertaining to the joint employment rela-
tionship under the Fair Labor Standards
Act of 1938.1 It is intended that the
positions stated will serve as "a practical
guide to employers and employees as to
how the office representing the public
interest in its enforcement will seek to
apply it." I These interpretations contain
the construction of the law which the
Administrator believes to be correct and
which will guide him in the performance
of his duties under the act, unless and
until he is otherwise directed by authori-
tative decisions of the courts or he con-
cludes upon reexamination of an
interpretation that it is incorrect. To
the extent that prior administrative
rulings, interpretations, practices, and
enforcement policies relating to sections
3 (d), (e), and (g) of the act, which de-
fine the terms "employer", "employee",
and "employ", are inconsistent or in con-
flict with the principles stated in this
part, they are hereby rescinded. The
interpretations contained in this part
may be relied upon in accordance with
section 10 of the Portal to Portal Act,'
so long as they remain effective and are
not modified, amended, rescinded, or de-
termined by judicial authority to be
incorrect.
123 F.R. 5905, Aug. 5, 19581

129 U. S. C. 201-219. Under Reorganization
Plan No. 6 of 1950 and pursuant to General
Order No. 45-A, issued by the Secretary of
Labor on May 24, 1950. interpretations of the
provisions (other than the child labor pro-
visions) of the act are issued by the Admin-
istrator of the Wage and Hour Division on the
advice of the Solicitor of Labor. See 15
F. R. 3290.

2 Skidmore v. Swift and Company, 823 U. S.
134, 138.

3 61 Stat. 84; 29 U.S.C. 251-262.

§ 791.2 Joint Employment.
(a) A single individual may stand In

the relation of an employee to two or
more employers at the same time under
the Fair Labor Standards Act of 1938,
since there is nothing in the act which
prevents an individual employed by one
employer from also entering into an em-
ployment relationship with a different
employer. A determination of whether
the employment by the employers is to
be considered joint employment or sepa-
rate and distinct employment for pur-
poses of the act depends upon all the
facts in the particular case. If all the
relevant facts establish that two or more
employers are acting entirely independ-
ently of each other and are completely
disassociated with respect to the em-
ployment of a particular employee, who
during the same workweek performs
work for more than one employer, each
employer may disregard all work per-
formed by the employee for the other
employer (or employers) In determining
his own responsibilities under the act.'
On the other hand, if the facts establish
that the employee is employed jointly
by two or more employers, I. e., that em-
ployment by one employer is not com-
pletely disassociated from employment
by the other employer(s), all of the em-
ployee's work for all of the joint em-
ployers during the workweek is consid-
ered as one employment for purposes of
the act. In this event, all joint employ-
ers are responsible, both individually and
jointly, for compliance with all of the
applicable provisions of the act, includ-
ing the overtime provisions, with respect
to the entire employment for the particu-
lar workweek.! In discharging the joint

'Walling v. Friend, et al., 156 F. 2d 429
(C. A. 8).

;Both the statutory language (section
3(d) defining "employer" to include any-
one acting directly or indirectly in the in-
terest of an employer in relation to an
employee) and the Congressional purpose
as expressed in section 2 of the Act, require
that employees generally should be paid
overtime for working more than the num-
ber of hours specified in section 7(a), ir-
respective of the number of employers they
have. Of course, an employer should not be
held responsible for an employee's action in
seeking, independently, additional part-
time employment. But where two or more
employers stand in the position of "Joint
employers" and permit or require the em-
ployee to work more than the number of
hours specified in section 7(a), both the
letter and the spirit of the statute require
payment of overtime.
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