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Executive Summary 

Regulations enacted under Canada’s Proceeds of Crime (Money Laundering) and 

Terrorist Financing Act extended client identification, record-keeping, reporting, and 

compliance requirements to legal counsel and legal firms in Canada. The 

constitutionality of extending these regulations was challenged by the Federation of Law 

Societies of Canada.  A hearing on the issue was scheduled in British Columbia.  

However, prior to the hearing date, the Supreme Court of Canada issued an opinion in a 

major case dealing with solicitor-client privilege.  In Lavallee v. Canada, a Criminal 

Code provision in regard to searches of law offices was struck down.  The Government 

then repealed the section of the money laundering and anti-terrorist regulations applying 

to lawyers.  The Government has indicated that it plans to rewrite rules pertaining to 

legal counsel to ensure that they satisfy the criteria established by the Supreme Court.  In 

the meantime, the hearing scheduled in British Columbia has been postponed until the 

end of October 2005. 

 

I. The Proceeds of Crime (Money Laundering) and Terrorist Financing Act 

   Canada enacted a Proceeds of Crime (Money Laundering) Act in June, 2000.1 This law 

supplemented extant provisions of the national Criminal Code, a federal enactment that applies equally 

throughout the country, with new provisions respecting money laundering.2  One of the prime objectives 

of the new law was to “respond to the threat posed by organized crime.”3  Following the events of 

September 11, 2001, the Government of Canada moved very quickly to enact a broad Anti-terrorism Act4 

and it decided to, among other things, rename and amend the 2000 law by extending it to address terrorist 

threats more directly.  On October 15, 2001, the Bill creating this statute received a second reading in 

Canada’s lower chamber, the popularly-elected House of Commons.5  After being approved in principle, 

the Bill was then considered by the Justice Committee in the House. During the committee hearings, 

professional groups representing the legal profession appeared as witnesses. After the Bill was reported 

out of committee, it received final approval in the House of Commons on November 28, 2001.  Following 

subsequent passage by Canada’s upper chamber, the appointed Senate, the Anti-terrorism Act received 

Royal Assent and became law on December 18, 2001.  The Government, then led by former Prime 

Minister Jean Chretien, thus met its goal of responding to September 11 by the end of 2001. 

Since its enactment, the question of how the Anti-terrorism Act, or its implementing regulations, 

might limit lawyer-client privileges in Canada has become a major issue in the legal profession.  

Although professional groups had appeared before Senate and House committees to express their 

                                                      
1  Proceeds of Crime (Money Laundering) Act, 2000 S.C. ch. 17. 

2  R.S.C. ch. C-46, § 462.31 (1985), as amended. 

3  Proceeds of Crime (Money Laundering) Act, 2000, § 3. 

4  Anti-terrorism Act, 2001 S.C. ch. 41. 

5  Bill C-36, 37th Parl. 1st Sess. 
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concerns with the money laundering legislation on a number of occasions prior to 2001, the debates from 

that year do not indicate that the possible compromising of lawyer-client privilege in the anti-terrorist law 

was a major concern of Canada’s lawmakers.  The Anti-terrorism Act was approved on second reading by 

a vote of 208 to 8 and it was approved on third reading by a vote of 189 to 47.  The Bill thus had broad 

support in the House of Commons, even though some opposition Members did question a number of its 

provisions.  Members from the parties generally considered to be to the left of the ruling Liberal Party, the 

Bloc Quebecois and the New Democratic Party, expressed many concerns respecting preventive arrests; 

limits on access to information; the absence of sunset provisions; and the possibility that persons engaged 

in what has generally been viewed as legitimate political dissent could be prosecuted as terrorists.  

Members of the two conservative parties that have since merged to become the Conservative Party of 

Canada generally argued for greater immigration and refugee reforms, expanded extradition powers, and 

increases in funding for antiterrorist efforts.  The speeches of the opposition parties in the House of 

Commons during the periods allotted for debate did not focus on questions concerning lawyer-client 

privileges.  By contrast, the most frequently discussed topic was how much time should have been 

allotted for debate.  The opposition parties were united in expressing their view that the Government had 

limited debate unduly, given the bill’s complexity.   Much of the reported proceedings consists of 

exchanges between opposition critics and members of the Cabinet.   The Minister of Justice and other 

Government officials generally took the position that it was vital for Canada to enact the bill without 

delay, in order to show solidarity with other countries that had already passed antiterrorism legislation..  

The Anti-terrorism Act substantially amended the 2000 Act and renamed it the Proceeds of 

Crime (Money Laundering) and Terrorist Financing Act.6  The amended statute states that one of its 

prime objectives is “to implement specific measures to detect and deter money laundering and the 

financing of terrorist activities and to facilitate the investigation and prosecution of money laundering 

offences and terrorist activity financing offenses.”7 

Part I of the Proceeds of Crime (Money Laundering) and Terrorist Financing Act authorizes the 

Governor General, acting upon the advice of the Minister of Finance, to enact regulations that define 

businesses, professions and activities that are subject to the Record Keeping and Reporting of Suspicious 

Transactions requirements of the Act and  its implementing regulations.  Part II of the Act requires the 

Reporting of Currency and Monetary Instruments.  Part II of the Act is much less complex and it has been 

less controversial.  

II.  Reporting of Currency and Monetary Instruments 

 Part II of the Proceeds of Crime (Money Laundering) and Terrorist Financing Act requires “every 

person” to report, in accordance with regulations, the importation or exportation of currency or monetary 

instruments of a value equal to or greater than the prescribed amount.8  There are also special provisions 

for currency and monetary instruments imported or exported by courier or mail in section 12 of the Act. 

 The Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations do not contain a 

Part II that is designed specifically to complement Part II of the Act.  Interpreting how the regulations 

relate to Part II of the Act can be somewhat difficult.  After these regulations came into effect, the 

Federation of Law Societies of Canada, an umbrella organization for the provincial and territorial law 

                                                      
6 Proceeds of Crime (Money Laundering) and Terrorist Financing Act, 2000 S.C. ch. 17, as amended by 2001 

S.C. ch. 41.  A consolidated version of the Act prepared by Canada’s Department of Justice is available at 

http://laws.justice.gc.ca/en/p-24.501/text/html. (last visited Apr. 6, 2005) 

7  Id. at § 3. 

8  Id. at § 12. 

http://laws.justice.gc.ca/en/p-24.501/text/html
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societies which are the Canadian equivalent to American bar associations, sought a clarification from the 

Attorney General of Canada as to who is obligated to file reports on cross-border transactions.  On 

January 21, 2003, the Federation released a newsletter in which it summarized the information it had 

received.  This newsletter first notes that all persons are required to report to the Financial Transactions 

and Reports Analysis Centre of Canada (FINTRAC), the importation or exportation of Can$10,000 or 

more in currency or monetary instruments in bearer form.  The Federation noted that lawyers are not 

exempt from Part II, but added that if a lawyer is involved in a reportable transaction on behalf of a client, 

it is the client that has the duty to file the required report, unless the lawyer physically carries currency or 

monetary instruments across the border.  The Federation also noted that there are no requirements to 

report bank drafts, checks, or other negotiable instruments that have not been endorsed or to report 

knowledge of the exportation of currency or monetary instruments by another party.9 

 The Federation’s newsletter indicates that Part II applies to lawyers only in very narrow 

circumstances.  It does not appear that either the Federation or the separate Canadian Bar Association, a 

non-licensing body that is equivalent to the American Bar Association, has considered contesting the 

legality of Part II or the implementing regulations insofar as they pertain specifically to Part II.  There 

have not been any reports that the Government is considering expanding the Part II rules in ways that 

would affect lawyer-client relations.     

III.  Record Keeping and Reporting of Suspicious Transactions 

Section 5(i) of the Proceeds of Crime (Money Laundering) and Terrorist Financing Act gives the 

Governor General, Canada’s formal Head of State, authority to enact regulations recommended by the 

Minister of Finance that require certain types of records to be kept and certain types of suspicious 

transactions to be reported by, among others, “persons and entities engaged in a business, profession or 

activity described in section 73(1)(a) of the Act.”10 In a rather circular fashion, section 73(1)(a) gives the 

Governor General authority to enact regulations “describing businesses, professions and activities for the 

purpose of section 5(i).”11    

A chronology of events prepared by the Federation of Law Societies shows that opposition to the 

adoption of regulations that would extend to the legal profession, at least in the same way that they cover 

bankers and many other professionals, dates back to at least 1998.  In that year, the Canadian Bar 

Association (hereinafter CBA) made its first public objections to the Government’s proposals.  The 

following year, the CBA wrote to the Ministers of Justice and Finance, and in 2000, it appeared before the 

Finance Committee in the House of Commons.  The Federation presented a submission that stated in part: 

 
The social cost of conscripting the legal profession into the role of state investigators against their 

own clients is profound.  Clients must be able to seek the assistance of a lawyer knowing that the 

information they communicate will remain with the lawyer and go no further.  Uncertainty in the 

integrity of the privilege or confidentiality will create uncertainty in and undermine the solicitor-

client relationship.12 

                                                      
9  Federation of Law Societies of Canada, Money laundering news, Jan. 21, 2003, available at 

http://www.flsc.ca/en/committees/litigationNews030121.asp (last visited Apr. 6, 2005) 

10  2000 S.C. ch. 17, § 5, as amended by 2001 S.C. ch. 41, § 51. 

11  Id. at § 73. 

12  Federation of Law Societies of Canada, Chronology of Events, October 2004, available at 

http://www//flsc.ca/en/pdf/ml-chronology.pdf. (last visited Apr. 6, 2005) 

http://www.flsc.ca/en/committees/litigationNews030121.asp
http://www/flsc.ca/en/pdf/ml-chronology.pdf
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In the month prior to September 11, 2001, the CBA adopted two resolutions on money 

laundering.13 

In 2001 and 2002, the Government enacted two sets of complementary regulations.  The first of 

these is the Proceeds of Crime (Money Laundering) and Terrorist Financing Suspicious Transaction 

Reporting Regulations.14  These regulations originally required legal counsel, as well as financial 

institutions and many other entities, to report terrorist property and suspicious transactions to the 

Financial Transactions and Reports Analysis Centre of Canada where there were reasonable grounds to 

believe that they were related to money laundering or terrorist financing.  The second set of regulations 

enacted by the Government is the Proceeds of Crime (Money Laundering) and Terrorist Financing 

Regulations.15  These regulations originally contained three sections directed to “Legal Counsel and Legal 

Firms.”16  Section 31 extended Part I of the Act to lawyers involved in receiving or paying funds other 

than professional fees; purchasing securities, properties, and assets; and transferring funds or securities.  

Section 32 extended the reporting requirement respecting cash amounts of Can$10,000 or more to section 

31 activities.  Section 33 extended the record keeping provisions of the Act to transactions involving cash 

amounts of Can$10,000 or more to section 31 activities. 

On November 8, 2001, the Federation of Law Society and the Law Society of British Columbia 

challenged the constitutionality of the application of the 2001 regulations to legal counsel and legal firms.  

In Canada, the constitutionality of federal enactments can be challenged in provincial courts; the British 

Columbia provincial court granted the Federation interim relief.  Similar petitions were soon filed in other 

provinces.  Before all these cases could be set for trial, the Attorney General and the Federation agreed 

that the interim relief granted in British Columbia would apply throughout the country, pending a hearing 

on the constitutional issues by the British Columbia Supreme Court.  This meant that legal counsel and 

legal firms were exempted from the reporting, record keeping, client identification, and compliance 

provisions of the Act and its regulations.  A hearing on the issue was originally scheduled for June of 

2003. However, two major events subsequently occurred that have resulted in the hearing being moved 

back to the end of October 2005. 

IV.  The Lavallee Case 

In September 2002, the Supreme Court of Canada rendered a decision in the case of Lavallee, 

Rackel, and Heintz v. Canada (Attorney General17  At issue was a provision of the Criminal Code that set 

out a procedure for determining whether solicitor-client privilege existed in documents seized from a law 

office under a warrant.  In both Alberta and Ontario, this provision of the Criminal Code had been found 

to contravene the Canadian Charter of Rights and Freedoms guarantees against unreasonable searches and 

seizures.18  In Newfoundland, the impugned section had been found to be unconstitutional, in part.  The 

decisions in these cases were appealed directly to the Supreme Court of Canada, because Canada does not 

have federal circuit courts. 

                                                      
13  Federation of Law Societies of Canada, Chronology of Events—Summary, Oct. 2004, available at 

http://www.flsc.ca/en/committees/litigation_chronoSum.asp. (last visited Apr. 6, 2005) 

14  SOR/201-317. 

15  SOR/2002-184. 

16  Id. at §§ 31-33. 

17  [2002] 3 S.C.R. 209. 

18  Constitution Act, 1982, Sched. B. §§. 8.  This section states that “everyone has the right to be secure 

against unreasonable search or seizure.” 

http://www.flsc.ca/en/committees/litigation_chronoSum.asp
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The Canadian Charter of Rights and Freedoms was created in 1982.19  The Charter has many 

features in common with the American Bill of Rights, but in addition to being far more detailed, it differs 

from its American counterpart in a number of respects.  The first way in which it differs is that Charter 

infringement will not be found to occur when the Government’s actions are in the eyes of the judiciary 

“reasonable and demonstrably justified in a free and democratic society.” 20 The inclusion of this clause in 

the Charter was controversial, because many critics believed that, given this rule, Canadian courts would 

continue to uphold the principle of Parliamentary supremacy by siding with the Government in almost all 

cases.  However, this has not been the case.  The Charter has been used to strike down numerous laws, 

both federal and provincial, and many critics, particularly conservatives, now argue that the judiciary has 

claimed too much political power in Canada.  Two examples of major legal reforms initiated by the 

judiciary that have recently received wide publicity have been in the areas of same-sex marriage and 

medical marijuana.  In both of these cases, the Government is still working on pertinent legislation that 

will satisfy the constitutional criteria set out by the courts.  

Another major way in which the Charter differs from the American Bill of Rights is that it 

contains a “notwithstanding” clause.  Under this provision, Parliament effectively can override judicial 

decisions striking down certain types of laws, by reenacting those laws and declaring that they are to 

remain in effect notwithstanding the provisions of the Charter.  Certain Charter guarantees respecting 

democratic and mobility rights are not subject to the notwithstanding clause.  However, most of the 

Charter’s guarantees, including its guarantees against unreasonable searches and seizures, are subject to 

the notwithstanding clause.  Laws enacted by Parliament or a provincial legislature to override judicial 

decisions must be renewed every five years or those laws become unconstitutional once again. 

The notwithstanding clause was inserted in the Charter to preserve the principle of Parliamentary 

supremacy that was inherited from the United Kingdom and was long seen as one of the features that 

most distinguished the Canadian political system from the American political system.  However, the 

notwithstanding clause has only been resorted to by several provincial governments on a small number of 

occasions.  Parliament has not enacted any legislation with a declaration that it is to operate 

notwithstanding the provisions of the Charter.  The major reason why Governments have declined to 

override judicial decisions with which they disagree is that they would certainly be severely criticized for 

disregarding the Charter’s guarantees, even though they are expressly allowed to do so in most types of 

cases.  The political price of being the first Government to resort to the notwithstanding clause would 

probably be very high in anything but extraordinary circumstances.21 

To return to the Lavallee case, the issues were whether the procedure for seizing documents from 

a law office constituted unreasonable search and seizure and, if so, whether it was justifiable.  This 

procedure required materials to be sealed at the time of seizure and for the solicitor to apply for a 

determination that the material was protected within a strict time limit.  The law also allowed the courts to 

ask for the assistance of the Crown in examining the material in order to determine whether it was 

covered by solicitor-client privilege. 

In Lavallee, the person against whom the evidence was sought was suspected of money 

laundering.  However, by a 6-3 decision, the Supreme Court of Canada struck down the impugned section 

of the Criminal Code for being contrary to the Charter’s guarantee against unreasonable search and 

seizure.  Justice Louise Arbour wrote the opinion for the majority.  In the course of this opinion, Madam 

Justice Arbour first traced the development of the law respecting solicitor-client privilege under the 

                                                      
19  Constitution Act, 1982, Sched. B. R.S.C. No. 44 (Appendix 1985). 

20  Id. at § 1. 

21 Peter Hogg, CONSTITUTIONAL LAW OF CANADA 914 (4th ed. 1997). 
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Charter and then noted that the Supreme Court “has striven to strike an appropriate balance between 

privacy interests on the one hand and the exigencies of law enforcement on the other.” 22 However, she 

subsequently added that this type of analysis is not appropriate in search and seizure cases in the 

following terms: 

Where the interest at stake is solicitor-client privilege—a principle of fundamental justice and civil 

right of supreme importance in Canadian law—the usual balancing exercise referred to above is 

not particularly helpful.  This is so because the privilege favours not only the privacy interests of a 

potential accused, but also the interests of a fair, just and efficient law enforcement process.  In 

other words, the privilege, properly understood, is a positive feature of law enforcement, not an 

impediment to it.23 

 A 1876 case was then cited in which it had been said that: 

 As litigation can only be properly conducted by professional men, it is 

absolutely necessary that a man…should have recourse to the assistance of professional 

lawyers…and that the communications he so makes to him should be kept secret 

[without] his consent.24  

Madam Justice Arbour noted that while solicitor-client privilege is not absolute, it “must remain 

as close to absolute as possible to ensure public confidence and retain relevance.”25  For this reason, 

solicitor-client privilege “will only yield in certain clearly defined circumstances and does not involve a 

balancing of interests on a case-by-case basis.”26.  The question was then asked as to whether the 

impugned section more than minimally impaired solicitor-client privilege.  In answering this question in 

the affirmative, Madam Justice Arbour focused on the fact that the law did not require clients to be 

contacted, it put the onus of asserting privilege on solicitors, and there was an absence of judicial 

discretion in the release of documents to the government.  

V. Repeal 

Following the issuance of the decision by the Supreme Court in Lavallee, the Government 

reviewed the regulations extending the Part I requirements of the Proceeds of Crime (Money Laundering) 

and Terrorist Financing Act to law firms, deciding to repeal them rather than to try to defend them in the 

hearing scheduled in British Columbia for June of 2003.  Legally, the Government could have invoked 

the notwithstanding clause and reenacted the regulations with the declaration that they would operate 

notwithstanding the provisions of the Charter.  However, such a move almost certainly would have been 

severely criticized for, at the very least, being premature.  Thus, what the Government decided to do 

instead was to repeal the Part I regulations pertaining to legal firms and reconsider its position.  In the 

regulatory impact statement issued with the regulations repealing the provisions that subjected legal 

counsel and legal firms to the client identification, record-keeping, reporting and internal compliance 

requirements, the Government made the following statement: 

The Government nonetheless believes it is important that Canada’s anti-money 

laundering and anti-terrorist financing regime cover all entities that act as financial intermediaries, 

including legal counsel and legal firms, in order to be effective.  The government therefore 

                                                      
22  [2002] 3 S.C.R.  209, at 240. 

23  Id. 

24  Anderson v. Bank of British Columbia (1876) 2 Ch. D. 644 (C.A.), at 649. 

25  [2002] 3 S.C.R. 209, at 241. 

26  Id. 
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intends, following consultations, to put in place a new regime for legal counsel consistent with this 

principle and which better takes into account the nature of the duties of legal counsel.27 

The Department of Finance has reported that “since March 2004, the Government has been consulting 

with the profession on possible modalities of a replacement regime, which would cover legal counsel and 

legal firms.”28  However, no drafts of possible replacement regulations have been released.  In the 

meantime, the hearing originally scheduled for June 2003 was first postponed to November 1, 2004 on 

April 15, 2003 and then to October 31, 2005 on June 9, 2004.29  

VI. Conclusion 

The Government of Canada is currently rewriting the rules respecting lawyers that it enacted 

under the Proceeds of Crime (Money Laundering) and Terrorist Financing Act to ensure that they comply 

with the criteria established by the Supreme Court of Canada in the Lavallee case.  Madam Justice Arbour 

has left the Supreme Court, but the minimal impairment test she established for laws qualifying solicitor-

client privilege was supported by five other justices and the new members of the Supreme Court have 

long been seen as strong defenders of Charter rights.  A hearing has been set in the province of British 

Columbia for the end of October 2005.  This hearing has already been postponed on two occasions.  The 

Government has not yet released proposals for new rules, but is reportedly in discussions with the 

Federation of Law Societies of Canada. 

  

Prepared by Stephen Clarke 

Senior Foreign Law Specialist 

April 2005 

 

 

                                                      
27  SOR/2003-102.  Regulatory impact statement of March 25, 2003. 

28  Department of Finance, SUMMARY OF CURRENT DISCUSSIONS BETWEEN THE FEDERATION OF LAW 

SOCIETIES OF CANADA AND THE GOVERNMENT OF CANADA. (Unpublished 2005). 

29  Supra, note 13.  
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