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ISRAEL 

DETENTION OF TERRORTSM SUSPECTS 

Executive Summary 

Israeli law recognizes two types of detention that can be imposed on 
terrorism suspects. m e  first is pre-indictment detention, applicable to all criminal 
suspects. m e  law generally requires a judicial warrant as a precondition to an 
arrest. 7he second type of detention is "administrative detention, " an exceptional 
non-judicial measure that may be applied in Israel during a state of emergency and 
in the West Bank and the Gaza strip, based on local law as amended by military 
orders. 7he law regulates the conditions of detention, including for those defined as 
"illegal combatants." Israel's Supreme Court has exercised judicial review over 
administrative detention orders made both in Israel and in the territories. In 
interpreting the law, the Court has balanced two conflicting objectives: the 
protection of state security and the protection of the constitutional right to human 
dignity and liberty. 
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I. Introduction 

The arrest and detention of criminal suspects, including those suspected of security and 
terrorism offenses, is regulated by the Criminal Procedure Law (Implementation Authorities - 

Arrests), 5756-1996.' The law generally requires a warrant as a precondition to an arrest.' In 
exceptional cases, specified by law, where an arrest may be made without a warrant, the law 
requires that the suspect be brought before a supervising officer, as soon as possible, and before a 
judge within twenty-four hours.3 

Unlike an arrest made prior to an indictment, which is based on a judicial warrant, an 
"administrative detention" is an exceptional measure applied by Israeli military authorities during a 
state of emergency, based on emergency powers for reasons of state or public security. Although 
not based on a judicial warrant, it is subject to judicial review. Administrative detention is a 
preventive measure and not punitive. The detainee is not punished for an offense committed in the 
past. He is deprived of his freedom based on the suspicion that he will commit an offense that may 
harm state or public security in the future. The procedures applicable to administrative detention are 
therefore different than those used in the normal criminal p r o ~ e s s . ~  

Criminal Procedure Law (Implementation Authorities - Arrests), 5756-1996, Sefer HaHukirn (official Gazette) 
[hereafter S.H.] 1592 p. 338 (May 12, 1996; the law went into effect a year from its date of publication). 

Id. 4. 

Id. 0 29. 

"etention Appeal 6183106 Ariel Gruner v. Minister of Defense (decision in an appeal before the Supreme 
Court rendered on July 27, 2006), the Nevo legal database, available at www.nevo.co.il (by subscription). 
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Administrative detention has been used mostly against Palestinians suspected of terrorism 
activities.  Palestinian terrorists, in general, seek to eradicate Israeli society as a whole.5  An 
unprecedented surge in the frequency and level of terrorist violence has been evident since September 
2000, following the failure of the latest round of peace negotiations at Camp David.  Suicide bombers 
of militant Islamic fundamentalist organizations, such as Hamas, Islamic Jihad and Hezbollah, as well 
as factions associated with Arafat’s PLO (e.g., the Al-Aqsa Brigades), carried out numerous attacks on 
civilians throughout Israel, claiming 927 lives and injuring 6,137 people between September 29, 2000, 
and February 1, 2004.6  There seems to be a decline in the number of Israeli terrorism casualties in 
2004 and 2005.7   

Administrative detention has been used also against Israeli citizens who were members of 
Jewish terrorist organizations and against Jews who pose a threat to the public, especially to the Israel 
Defense Forces. For example, in July 2007 decision of the Supreme Court a Jewish Israeli who resides 
in Samaria (the West Bank) was detained based on a suspicion that he was involved in an illegal 
Jewish organization, the objective of which was to disrupt by violent means a probable government 
decision to dismantle Jewish settlements in the area.8  

Administrative detention was initially absorbed into domestic Israeli law9 as part of the British 
Mandate Defence [sic] Emergency Regulations,10 specifically authorized in its Regulation 111 
(hereafter Regulation 111).  In 1979 the Knesset (Israel’s Parliament) passed the Emergency Powers 
(Detention) Law, 5739-197911 that repealed Regulation 111 and replaced it with a  more humane 
procedure. 

II. Legal Background 

Detention of terrorism suspects may be either in anticipation of an indictment or for security 
reasons in a state of emergency.  

 

 

                                                      

5  See NOEMI GAL-OR, COUNTERING TERRORISM IN ISRAEL, THE DEADLY SIN OF TERRORISM 139 (David A. Charters 
ed., 1994). 

6  See “The Anti- Terrorist Fence,” from The Israeli Government Official Website,  http://securityfence.mfa.gov.il 
(last visited Apr. 7, 2005). 

7  For possible reasons as well as statistics see Summary of Terrorist Activity 2004 & 2005, PALESTINIAN VIOLENCE 
AND TERRORISM SINCE SEPTEMBER 2000, ISRAEL MINISTRY OF FOREIGN AFFAIRS, available at 
http://www.mfa.gov.il/MFA/Terrorism-
+Obstacle+to+Peace/Palestinian+terror+since+2000/Palestinian+violence+and+terrorism+since+September.htm. 

8  Detention Appeal 6183/06 Ariel Gruner v. Minister of Defense, supra note 4.  
9  Based on the Law and Administration Ordinance, 5708-1948, which provided for the continuing validity of laws 

that existed at the time of independence, “subject to such modifications as may result from the establishment of the State and 
its authorities.” 1 Laws of the State of Israel (hereafter LSI) 9 (5708-1948) § 11. 

10  Defense (Emergency) Regulations, 1945, Palestine Gazett) (No. 1442) (2d supp) 1055 (1945), as cited in Baruch 
Bracha, Restriction of Personal Freedom Without Due Process of Law According to the Defence (Emergency) Regulations, 
1945, 8 ISRAEL YEARBOOK ON HUMAN RIGHTS 296 (1978) fn.2.  These regulations were imposed by the British Mandate 
government based on the Palestine Order in Council (Defense) 1937, Palestine Gazette (no. 675) (Supp.2) 267 (1937). 

11  33 LSI 89 (5739-1978/79). 

http://securityfence.mfa.gov.il/
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Palestinian+terror+since+2000/Palestinian+violence+and+terrorism+since+September.htm
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Palestinian+terror+since+2000/Palestinian+violence+and+terrorism+since+September.htm
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A. Pre-Indictment Detention 

(1) The Criminal Procedure Law (Implementation Authorities - Arrests), 5756-199612 
(hereafter the 1996 law) 

The 1996 law regulates the arrest and detention of persons in Israel.  The law specifies that the 
arrest and detention must be in a way that will guarantee the highest level of preservation of human 
dignity and rights.13   The law generally requires a warrant as a precondition to an arrest.14  In 
exceptional cases, specified by law, where an arrest may be made without a warrant, the law requires 
that the suspect be brought before a supervising officer, as soon as possible, and before a judge within 
twenty-four hours.15 The law authorizes a policeman to detain a person if he has a reasonable basis to 
suspect that that person has committed a terrorism-related offense.16   

(2) The Criminal Procedure Law (Detainee Suspected of a Security Offense) (Temporary 
Provision), 5766-200617 (hereafter the 2006 temporary provision) 

On June 29, 2006 the Knesset (Parliament) passed a temporary provision that amends certain 
provisions of the 1996 law.  The temporary provision is valid for eighteen months after its entry into 
force (December 29, 2007).18  The 2006 temporary provision provides the military and law 
enforcement authorities with broader powers to detain security suspects, including those suspected of 
terrorism offenses.  It facilitates longer periods of detention before and after appearance in court.  The 
law also authorizes hearings in camera under limited circumstances.  It further subjects its 
implementation by the executive to parliamentary oversight.  

The law applies to the detention of persons suspected of committing security offenses.  It 
defines a security offense as an offense committed in circumstances that raise concern for harming 
state security and are linked to terrorism activity.19  It temporarily amends specific provisions in the 
Criminal Procedure Law (Implementation Authorities- Arrests) 5756-1996.20  

 

 

 

 
                                                      

12  Criminal Procedure Law (Implementation Authorities - Arrests), 5756-1996, S.H. 1592 p. 338 (May 12, 1996; 
the law went into effect a year from its date of publication).  

13  Id. § 1.  
14  Id. § 4. 
15  Id. § 29. 
16 Id. §§ 23 & 35(b).  
17  The Criminal Procedure Law (Detainee Suspected of a Security Offense) (Temporary Provision), 5766-2006, S.H. No. 2059, 

p. 364 (5766-2006). 
18  § 10. 
19  § 1.  
20  SH 1592 p. 338 (5756-1996) 
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B. Administrative Detention 

Administrative detention is an exceptional non-judicial measure that may be applied in Israel 
during a state of emergency.21  It has also been applied in the West Bank and the Gaza strip (the 
territories) based on local law as amended by military orders. 

Administrative detention was implemented by the British Mandate Powers before the 
establishment of the State of Israel, based on Regulation 111 of the Defence [sic] Emergency 
Regulations.22  These regulations were promulgated in 1945 to the whole of Mandatory Palestine in an 
effort “to provide the authorities with wide-ranging powers needed, in their view, to crush the uprising 
of the Jewish underground movements.”23  

Following the establishment of the State of Israel, the regulations were absorbed into domestic 
Israeli law, based on the Law and Administration Ordinance, 5708-1948, which provided for the 
continuing validity of laws that existed at the time of independence, “subject to such modifications as 
may result from the establishment of the State and its authorities.”24  In 1979 the Knesset (Israel’s 
Parliament) passed the Emergency Powers (Detention) Law, 5739-197925 that repealed Regulation 
111.  

Following the 1967 Six-Day War, Israel occupied the West Bank (Judea and Samaria) and the 
Gaza Strip from Jordan and Egypt, respectively.  Israel did not extend its law or jurisdiction to either 
the West Bank (except for the eastern part of Jerusalem)26 or to the Gaza Strip.  In the absence of an 
expressed repeal by the Jordanian Constitution of 1952, during the occupation of the West Bank by 
Jordan, or by Egyptian legislation, during the occupation of the Gaza Strip by Egypt27 Regulation 111 
had continued to apply in these areas until it was replaced in 1970 by Military Order No. 378 
Concerning Security Provisions (hereinafter Military Order 378) promulgated by the Israeli military 
commander.28  In substance this military order included the same elements as had Regulation 111.29  

                                                      

21  The State of Israel has been under a declared state of emergency since its establishment.  Immediately after 
declaring independence, the Provisional Council of State that preceded the Knesset (Israel’s Parliament) proclaimed a state of 
emergency.21  This permanent state of emergency regime was replaced in 2001 by a temporary one by Basic Law: The 
Government (2001) § 38, Passed by the Knesset on the 12th Adar, 5761 (7th March, 2001) and published in S.H. No. 1780, p. 
158, available at the Knesset website in English at http://www.knesset.gov.il/laws/special/eng/basic14_eng.htm.  
Accordingly, the Knesset is authorized to declare a state of emergency.  Such a declaration, however, expires a year after it 
was made and needs to be reissued if needed. 

22  Defense (Emergency) Regulations, 1945, Palestine Gazett) (No. 1442) (2d supp) 1055 (1945), as cited in Baruch 
Bracha, Restriction of Personal Freedom Without Due Process of Law According to the Defence (Emergency) Regulations, 
1945, 8 ISRAEL YEARBOOK ON HUMAN RIGHTS 296 (1978) fn. 2.  These regulations were imposed by the British Mandate 
government based on the Palestine Order in Council (Defense) 1937, Palestine Gazette (no. 675) (Supp. 2) 267 (1937). 

23  See DAVID KRETZMER, THE OCCUPATION OF JUSTICE, THE SUPREME COURT OF ISRAEL AND THE OCCUPIED 
TERRITORIES 121 (2002). 

24  1 Laws of the State of Israel (hereafter LSI) 9 (5708-1948) § 11. 
25  33 LSI 89 (5739-1978/79). 
26  See Basic Law: Jerusalem, Capital of Israel, 34 LSI 209 (5740-1979/80). Section 1 states: “Jerusalem, complete 

and united, is the capital of Israel.”  
27  KRETZMER, supra note 23, at 121-124.  
28  Order Concerning Security Provisions (Military Order 378), 1970.  A copy of the text of Chapter E1 of the Order 

Concerning Security Provisions (Military Order 378), as amended (in Hebrew), was provided by the Embassy of Israel, Office 
of Congressional Affairs on Mar. 2, 2005. 

http://www.knesset.gov.il/laws/special/eng/basic14_eng.htm
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Following the 1979 amendment in Israeli law, the Orders Concerning Security Provisions in 
Gaza and the West Bank, including Military Order 378, were amended in 1980 to incorporate features 
of the Israeli system.  Accordingly, the revised Military Order 378 included six-month detention period 
limits, subject to judicial approval, and a mandatory three-month periodic review of detention orders.30

In response to a sharp increase of Palestinian terrorist attacks against Israelis, both in the West 
Bank, as well as in Israel, the Israeli government decided in March 2002 to carry out an extensive 
operation, “Operation Defensive Shield,” in an effort to destroy the terrorist infrastructure.  As part of 
this operation the Israeli Defense Forces (IDF) entered various areas in the West Bank and detained 
thousands of persons.  The detentions initially were carried out under Military Order 378.  When it 
became clear that Order 378 did not provide a suitable framework for screening the thousands of 
persons detained, within a number of days the Commander of IDF Forces in the West Bank 
promulgated the Detention in Time of Warfare (Temporary Order) (Judaea and Samaria) (No. 1500) 
(2002).31  The Order was amended several times and has expired.  Military Order 378, thus, continues 
to apply. 

Despite the inapplicability of Israeli law to the West Bank and Gaza, Israel’s Supreme Court 
has exercised in personam jurisdiction and entertained petitions submitted by residents of these areas 
against military government officials who, as “persons fulfilling public duties according to law,” are 
subject to the Court’s review.32  Leading Court decisions in petitions regarding administrative 
detentions are summarized later in this report.  

In adjudicating the legality of administrative detention orders, the Court has applied the 
following balancing formula:  

There is no avoiding - in a democracy aspiring to freedom and security - a balance between 
freedom and dignity on the one hand, and security on the other. Human rights must not become 
a tool for denying security to the public and the State. A balance is required- a sensitive and 
difficult balance- between the freedom and dignity of the individual, and national security and 
public security.33

III. Constitutional Framework  

Israel does not have a written constitution contained in a single document.  By virtue of the 
Harrari Resolution of 1950, the Knesset agreed that the Israeli constitution would contain separate 
chapters, each calling for a basic law.  In a 1995 landmark case,34 Israel’s Supreme Court recognized 
that even before the completion of a constitution, two basic laws, Basic Law: Human Dignity and 

                                                                                                                                                                       

29  KRETZMER, supra note 23, at 129. 
30  Id. at 130. 
31  The order and its amendments are described in HCJ 3239/02 Marab et al. v. The Commander of IDF Forces in 

the West Bank, 57(2) 349 (5763/64-2003), available at http://www.nevo.co.il by subscription; for an English translation see 
JUDGMENTS OF THE ISRAEL SUPREME COURT: FIGHTING TERRORISM WITHIN THE LAW  108, 109 (2004) (Israel Supreme Court).  

32  Khlou v. Government of Israel, 27(2) Piske Din [Decisions of the Supreme Court, hereinafter P.D.] 169 (1972), 
as cited in KRETZMER, supra note 23, at 20.  

33  A.Cr.H. 7048/97, Anonymous  v. Minister of Defense, 54(1) P.D. 721 (5760/61- 2000), available at 
www.nevo.co.il (available by subscription), cited in Aharon Barak, The Supreme Court and the Problem of Terrorism, in 
JUDGMENTS OF THE ISRAEL SUPREME COURT: FIGHTING TERRORISM WITHIN THE LAW, supra note 31 at 15.  

34  C.A. 6821/ 93 Bank Hamizrahi Hameuchad Ltd. et al. v. Migdal Kfar Shitufi, 29(4) P.D. 221 (5755/56-1995).  

http://www.nevo.co.il/
http://www.nevo.co.il/
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Liberty35 and Basic Law: Freedom of Occupation,36 held a higher normative status, and could not be 
repealed later by regular laws. 

 
The following provisions in Basic Law: Human Dignity and Liberty are relevant to detention 

of terrorism suspects:  

Basic principles  1. Fundamental human rights in Israel are founded upon 
recognition of the value of the human being, the sanctity of human life, and the principle 
that all persons are free; these rights shall be upheld in the spirit of the principles set forth in 
the Declaration of the Establishment of the State of Israel. 

Purpose  1a. The purpose of this Basic Law is to protect human dignity and liberty, 
in order to establish in a Basic Law the values of the State of Israel as a Jewish and 
democratic state.  

Preservation of life, body and dignity  2. There shall be no violation of the life, 
body or dignity of any person as such. …  

 Protection of life, body and dignity  4. All persons are entitled to protection of their 
life, body and dignity.  

Personal liberty  5. There shall be no deprivation or restriction of the liberty of a 
person by imprisonment, arrest, extradition or otherwise. …    

Violation of rights  8. There shall be no violation of rights under this Basic Law 
except by a law befitting the values of the State of Israel, enacted for a proper purpose, and 
to an extent no greater than is required or by regulation enacted by virtue of express 
authorization in such law.   

Reservation regarding security forces  9. There shall be no restriction of rights 
under this Basic Law held by persons serving in the Israel Defence [sic] Forces, the Israel 
Police, the Prisons Service and other security organizations of the State, nor shall such 
rights be subject to conditions, except by virtue of a law, or by regulation enacted by virtue 
of a law, and to an extent no greater than is required by the nature and character of the 
service.   

Validity of laws  10. This Basic Law shall not affect the validity of any law (din) 
in force prior to the commencement of the Basic Law.   

Application  11. All governmental authorities are bound to respect the rights under 
this Basic Law.   

Stability  12. This Basic Law cannot be varied, suspended or made subject to 
conditions by emergency regulations; notwithstanding, when a state of emergency exists, by 
virtue of a declaration under section 9 of the Law and Administration Ordinance, 5708-
1948, emergency regulations may be enacted by virtue of said section to deny or restrict 

                                                      

35  Basic Law: Human Dignity and Liberty, S.H. No. 1391 (Mar. 25, 5752- 1992), as amended on 21 Adar, 5754 
(Mar. 9, 1994), and amended law published in S.H. No. 1454, p. 90 (Mar. 10, 1994), both available at the Knesset (Israel’s 
Parliament) website at http://www.knesset.gov.il/description/eng/eng_mimshal_yesod1.htm. 

36 S.H. No. 1454, p. 90 (Mar. 10, 5754-1994); available at the Knesset (Israel’s Parliament) website at 
http://www.knesset.gov.il/laws/special/eng/basic4_eng.htm. 

http://www.knesset.gov.il/description/eng/eng_mimshal_yesod1.htm
http://www.knesset.gov.il/laws/special/eng/basic4_eng.htm
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rights under this Basic Law, provided the denial or restriction shall be for a proper purpose 
and for a period and extent no greater than is required.37  

IV. Relevant Statutes  

A. Pre-Indictment Detention: 

i.  The Criminal Procedure Law (Implementation Authorities - Arrests), 5756-
199638

This law regulates all issues concerning detention of persons “in a manner that would 
guarantee the highest protection of human dignity and rights.”39   It provides that a person may be 
detained upon a judicial warrant, except in exceptional cases where the law specifically authorizes 
otherwise.  The law prescribes the authority to detain, procedures of arraignments, proper conditions of 
detention, detainees’ rights of proper representations, and conditions for bail, among other topics.  

ii.  The Criminal Procedure Law (Detainee Suspected of a Security Offense) 
(Temporary Provision), 5766-200640 (hereafter the 2006 temporary provision) 

 The law temporarily amends specific provisions in the Criminal Procedure Law 
(Implementation Authorities- Arrests) 5756-199641 regarding the detention of suspects of security 
offenses, including terrorism: 

a. Delay in bringing a suspect before a judge  

Normally suspects are brought before a judge as soon as possible and not later than twenty-
four hours from the time of detention.42  The temporary provision makes the following changes: 

• If the authorized officer is convinced that interruption of the investigation in order to bring 
the suspect to court will likely cause real harm to the investigation, that period may be 
extended to forty-eight hours.43 

• If the authorized officer is convinced that the interruption is likely to cause such real harm 
to the investigation as to foil the protection of human life, the suspect’s appearance in court 
may be further delayed for periods that will not exceed twenty-four hours each, as long as 
the total period of delay will not exceed ninety-six hours from the initial detention. A 
reasoned decision in writing approved by a high ranking police officer or the head of the 

                                                      

37  Basic Law: Human Dignity and Liberty, S.H. No. 1391, (March 25, 5752- 1992), as amended on 21 Adar, 5754 
(Mar. 9, 1994).  Amended law published in S.H. No. 1454, p. 90 (Mar. 10, 1994), both available at the Knesset (Israel’s 
Parliament) website at http://www.knesset.gov.il/description/eng/eng_mimshal_yesod1.htm. 

38  Criminal Procedure Law (Implementation Authorities - Arrests), 5756-1996, S.H. 1592 p. 338 (May 12, 1996; 
the law went into effect a year from its date of publication).  

39  Id. § 1.  
40  S.H. No. 2059, p. 364 (5766-2006). 
41  S.H. 1592 p. 338 (5756-1996). 
42  Criminal Procedure Law (Implementation Authorities- Arrests) 5756-1996, SH No. 2059, p. 364 (5766-2006). 
43  Criminal Procedure Law (Detainee Suspected of a Security Offense) (Temporary Provision), 5766-2006, § 3(1), 

SH) No. 2059, p. 364 (5766-2006). 

http://www.knesset.gov.il/description/eng/eng_mimshal_yesod1.htm
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investigation division in the General Security Service, authorized by the Chief of Staff 
(hereafter “an approving agent”), is a pre-condition for such extensions.  

b. Detention prior to filing an indictment 

The temporary law further extends the maximum period allowed for pre-indictment detention 
to exceptional cases and for special reasons, to be recorded, from fifteen to twenty days when the 
investigation cannot be maintained unless the suspect is incarcerated.  

c. In Camera Hearings 

Generally, except for medical reasons, in which case the suspect’s attorney is present, the 
suspect must be present at the detention hearing.  The temporary law establishes limited exceptions to 
this rule.   

If the court, in the presence of the security suspect, ordered his detention for a period shorter 
than twenty days, the court may, without his presence, extend his detention for a period that will not 
exceed  twenty days from the date of the hearing in his presence.  This will be permitted only if the 
court, after receiving a request with the authorization of the “approving agent,” has concluded that the 
interruption of the investigation may foil the prevention of a security offense or of harm to life.  
Hearings without the presence of a suspect are also permitted in requests for review and appeals for 
similar reasons.  The suspect should be informed of any court decision reached in his absence as soon 
as possible, unless the court ordered otherwise, upon a request of the state representative, based on the 
court’s decision that disclosure may foil the prevention of a security offense or harm to human life.44

d. Legal Representation 

A hearing without the presence of a security suspect will be conducted in the presence of his 
attorney.  If he is not represented, the court will appoint him an attorney, either as a defense attorney or 
a representative only for the detention hearing. The court may order the extension of the detention 
period in the absence of the suspect only for a short period as necessary in the circumstances until a 
defense attorney is present.45

e. Special Detention Extension Authorization 

A suspect will not be detained for a period exceeding thirty days for the same event in the 
absence of a court’s approval of a request by the Attorney General.  

f. Parliamentary Review 

The temporary law imposes a duty on the Minister of Justice to report to the Knesset Constitution, 
Law and Justice Committee every six months on implementation of the law, including number of cases 
determined as specified above.  

 

                                                      

44  § 5.  
45  § 6. 
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B.  Administrative Detention 

i.  Emergency Powers (Detention) Law, 5739-1979,46 as amended 
 
The Law states that it “shall apply only in a period in which a state of emergency exists in the 

State... .”  The State of Israel has been under a declared state of emergency since its establishment.  
The state of emergency was first declared immediately after declaring independence by the Provisional 
Council of State that preceded the Knesset (Israel’s Parliament).  This declaration was made in 
accordance with section 9 of the Law and Administration Ordinance, 5708-1948.47  This permanent 
state of emergency regime was replaced in 2001 by a temporary one by Basic Law: The Government 
(2001), which authorized the Knesset to issue a declaration of state of emergency.  Such a declaration, 
however, expires at the end of a year since made unless expressly renewed.48   

The Law assigns extensive powers to the Minister of Defense by authorizing him to order the 
detention of a person for a period not exceeding six months, when he “has reasonable cause to believe 
that reasons of state security or public security require” this action.49  This period may be extended 
periodically, under the same grounds, for an additional period of up to six months.  In the absence of 
such authorization, the Chief of the General Staff may order a person’s detention for a period not 
exceeding forty-eight hours, which cannot be extended further.  

The detention orders described above may be granted in the absence of the prospective 
detainee.50  They are, however, subject to judicial review by the President of the District Court within 
forty-eight hours of the detention’s initiation and may be set aside if the court finds that the detention 
orders are not based on reasons of state or public security, are made in bad faith, or result from 
irrelevant considerations.  Detention orders are subject to review every three months, or a shorter 
period, as determined by the President of the District Court in his decision.  Detention orders approved 
by the President of the District Court are subject to appeal before the Supreme Court.  

The law permits deviations from the rules of evidence in judicial proceedings when the 
President of the District Court has been satisfied, for reasons stated in the record, that “this will be 
conductive to the discovery of the truth and the just handling of the case.”51  Proceedings under this 
Law are conducted behind closed doors.52  

 

 

                                                      

46  33 LSI 89 (5739-1978/79). 
47  Id. § 1.  
48 Basic Law: The Government (2001) § 38, passed by the Knesset on the 12th Adar, 5761 (Mar. 7, 2001) and 

published in S.H. No. 1780, p. 158, available at the Knesset website in English, 
http://www.knesset.gov.il/laws/special/eng/basic14_eng.htm.   

49  Id. § 2.  
50  Id. § 2(d). 
51  Id. § 6. 
52  Id. § 9. 

http://www.knesset.gov.il/laws/special/eng/basic14_eng.htm
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ii.  Detention of Illegal Combatants Law, 5762-200253

The Knesset passed this law on March 4, 2002, in what appears to be a response to the 
Supreme Court’s April 12, 2000, decision to release certain Lebanese petitioners who were held in 
administrative detention.54  The law was designed to respond to a specific human rights problem, 
namely, Israel’s inability to secure the return or gain any information regarding its MIAs.  That 
problem has been resolved, for the most part, by a prisoners’ exchange that took place in February 
2004.  It seems that the law has not been implemented except for the circumstances particular to that 
case.55

The law provides that its objective “is to regulate the detention of illegal combatants who are 
not entitled to prisoner-of-war status, in a manner consistent with the obligations of the State of Israel 
in accordance with provisions of international humanitarian law.”56  It specifies that its provisions 
apply to illegal combatants held by state authorities on the date of its commencement.57

The law defines “an illegal combatant" as:  

 A person who takes part in hostile activity against the State of Israel, directly or 
indirectly, or belongs to a force engaged in hostile activity against the State of Israel, 
but who does not meet the conditions granting the status of prisoner of war under 
international humanitarian law, as detailed in article 4 of the Third Geneva Convention 
of 12 August 1949 regarding the treatment of prisoners of war.58  

The law further states that:  

[T]he determination of the Minister of Defense, in a certificate signed by him, that a 
certain force is conducting hostile activity against the State of Israel, or that hostile 
activity of that force against the State of Israel has ended or has not yet ended, shall 
serve as proof in any judicial proceeding, unless proven otherwise.59

The law authorizes the Chief of Staff to issue an order directing the detention of a person at a 
specific location if he has a reasonable basis to assume that the detainee is an illegal combatant, and his 
release will harm state security.  A detention order will include the reasons for the detention, without 
harming state security needs, and may be issued in the absence of the detainee.  The law requires that 
the detainee be informed of the detention order, at the earliest possible time, and that he be given the 
opportunity to state his arguments regarding the order before an officer, holding at least a Lt. Colonel 
rank, appointed by the Chief of Staff for this purpose.  The detainee’s arguments are noted by the 
officer and brought before the Chief of Staff for re-evaluation.60  If the Chief of Staff believes, at any 
                                                      

53  S.H. No. 1834 at 192 (5762-2002). 
54  See A.Cr.H. 7048/97, supra note 33.  
55  See Elad & An Galder, BACKGROUND PAPER ON THE SUBJECT: ILLEGAL COMBATANTS (The Knesset’s Center for 

Research and Information, June 9, 2003, in Hebrew), available at 
http://www.knesset.gov.il/mmm/doc.asp?doc=m00622&type=pdf. 

56  Detention of Illegal Combatants Law, 5762-2002, S.H. No. 1834 at 192 (5762-2002) § 1, translated by Ruth 
Levush. 

57  Id. § 12.  
58  Id. § 2. 
59  Id. § 8. 
60  Id. § 3. 

http://www.knesset.gov.il/mmm/doc.asp?doc=m00622&type=pdf
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time following issuance of the detention order, that the conditions for the detention are not met, or that 
special reasons exist justifying the release of the detainee, he will order a cancellation of the detention 
order.61

The law establishes a special mechanism for judicial review of detention orders.  It requires 
that the detainee will be brought before a District Court judge within fourteen days from the day the 
detention order is issued and, subsequently, once every six months.  The order will be canceled if these 
conditions are not met; or if the Judge finds that the initial conditions for detention are not met; the 
release of the detainee will not harm state security; or that there are special reasons justifying his 
release.  The decision of the District Court may be appealed within thirty days to the Supreme Court, 
where a single judge will hear the appeal. 

Deviations from the laws of evidence are allowed in proceedings pursuant to this law if the 
judge records the reasons.  Accordingly, the court may admit evidence, whether in the absence of the 
detainee or his representative or without disclosing it to them, if, after examining the evidence or 
hearing arguments, the court is convinced that disclosing evidence to them may harm state security or 
public safety.  In addition, the hearings in proceedings pursuant to this Law are conducted in camera 
unless otherwise decided.62

In accordance with the law, the detainee is entitled to meet with an attorney “at the earliest 
possible time in which such a meeting can be held without harming state security needs, but no later 
than seven days prior to his being brought before a judge of a District Court.”63  The Law authorizes 
the Minister of Justice to limit the right of representation in proceedings under this Law to persons 
approved to serve as defense counsels in military courts in accordance with the Military Justice Law, 
5715-1955.64

The Law requires that detainees will be held in suitable conditions that do not harm their health 
or dignity and are in accord with conditions determined by the Minister of Defense in regulations.65  
Regulations of Detention of Illegal Combatants (Conditions of Detention) 5762-2002,66 issued under 
the law, regulate the following: separation of detainees from convicted offenders or those awaiting 
trial; solitary confinement; clothing; receipt of food and food products; medical exams and treatment; 
hygiene conditions; walk; work; right to receive personal items and exercise religious practices; receipt 
of cigarettes; visitation by the defendant’s attorney; visits by other persons; the receipt of letters; 
receipt of money or payments; detention site offenses and penalties; escape from legal arrest and the 
right to review these regulations. 

 

 

                                                      

61  Id. § 4. 
62  Id. § 5. 
63  Id. § 6(a). 
64  9 LSI 184 (5715-1954/55). 
65  Detention of Illegal Combatants Law, 5762-2002, S.H. No. 1834 at 192 (5762-2002), § 10. 
66  Regulations of Detention of Illegal Combatants (Conditions of Detention) 5762-2002, Kovetz Ha Takanot 

(Subsidiary Legislation, hereinafter K.T.) 5762 no. 6161 at 588 (Apr. 11, 2002), as amended in K.T. 5763 no. 6221 at 426 
(Jan. 16, 2003), available at www.nevo.co.il (by subscription). 

http://www.nevo.co.il/
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V. Military Regulations 

i.  Order Concerning Security Provisions (Military Order 378), 1970 

As explained, Israel has not extended its law and jurisdiction to the West Bank and the Gaza 
Strip.  The law that applied in these areas before their occupation by Israeli forces continued to apply 
until amended by the 1970 Order Concerning Security Provisions (Military Order 378).  In the summer 
of 2005 Israel withdrew from the Gaza Strip.  The following is a summary of provisions included in 
Military Order 378 regarding administrative detention in areas under Israeli control:67

• The Order authorizes the Military Commander of the area to order detention of a person 
for periods not exceeding ninety-six hours, when he has a reasonable belief that the 
detention is required for the security of the area or public security.68  The Commander also 
may order a person’s detention on the above grounds for a maximum of six months, which 
can be periodically extended for up to an additional six months.69  A detention order issued 
under these circumstances can be granted in the absence of the prospective detainee.70 

• The Order requires that a person detained under an Order of the Military Commander be 
brought before a military judge authorized to approve, cancel, or shorten the detention 
order, within ninety-six hours after the detention has commenced.  A court may set aside a 
detention order when it finds the order is not based on reasons of the area’s security, or 
public security, or where the order is made in bad faith or for irrelevant considerations.71  
 

• The Order provides for the periodic review of detention orders by the military judge no 
later than three months following the order’s approval or a shorter period determined by 
the military judge’s decision during the time a person is detained.72 

 
• Deviations from the rules of evidence in judicial proceedings are permitted under this 

Order if the military judge is satisfied, for reasons that are recorded, that “this will be 
conductive to the discovery of the truth and the just handling of the case.”73  

 
• Proceedings under the Order are conducted behind closed doors.74 

 
 
 
 

 
                                                      

67  Order Concerning Security Provisions (Military Order 378), Chapter E1, 1970. A copy of the text of Chapter E1 
of the Order Concerning Security Provisions (Military Order 378), as amended (in Hebrew), was provided by the Embassy of 
Israel, Office of Congressional Affairs on Mar. 2, 2005.  

68  Id. § 87(c). 
69  Id. § 87(a) & (b). 
70  Id. § 87(d). 
71  Id. § 87b(b). 
72  Id. § 87c. 
73  Id. § 87d. 
74  Id. § 87f.  
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ii.  Special Order: Detention in Time of Warfare (Temporary Order) (Judea and 
Samaria) (Number 1500) – 2002, as amended by Orders 1502, 1505, 1512 and 1518 

These Orders were specially promulgated for a limited time in 2003 as part of “Operation 
Defensive Shield” that was designed to destroy the terrorist infrastructure in the West Bank.  The 
Orders temporarily suspended Military Order 378, described above, and authorized the military 
commander to utilize powers exceeding those provided in the latter.  A description of these powers is 
contained in the summary of the decision in the Marab case.75

VI. Leading Court Decisions on State Detention Powers Under the Emergency Powers 
(Detention) Law 5739-197976 

Although there are numerous cases on detention of suspects in the normal criminal process, it 
appears that decisions on administrative detention of security and terrorism suspects may better 
illustrate the differences between these very different procedures.  As explained above, whereas the 
criminal process is designed to penalize offenders, administrative detention is designed to prevent the 
perpetration of security (including terrorism) offenses.  The distinction between these two different 
procedures has been noted in many court decisions.  This distinction is not based on citizenship status.  
Administrative detention can be imposed on Israeli citizens and on non-citizens alike. 

a.  Detention Appeal 6183/06 Ariel Gruner v. Minister of Defense77  

In August 2006 the Supreme Court rendered this decision in an appeal over the detention of a 
Jewish Israeli, a resident of settlement in Samaria (the West Bank), who was suspected of acting as a 
member of an illegal organization to facilitate illegal and violent resistance to governmental measures 
for evacuation of Jewish settlement in the area.  The decision analyzed the legality of the appellant’s 
detention under the Emergency Powers (Detention) Law 5739-1979.78

In reviewing the case, the Court held that under the 1979 law a detention order would be 
voided by the president of the district court if it concluded that the order was biased, based on 
irrelevant grounds or made in bad faith. The issue of such an order is not designed to punish the 
detainee for an offense he committed in the past.  Rather it is designed to prevent him from committing 
an offense that may harm state or public security in the future.  

Considering the seriousness of the possible injury to human rights, deriving not only from the 
preventive aspect of the measure, but also from the use of privileged evidence in reviewing the need 
for detention, the Court held that the president of the district court has to evaluate several issues before 
approving a detention order.  He has to examine the amount of the intelligence information and their 
sources, and apply a test of reasonableness in evaluating the existence of a near certainty to harming 
security if the person is not detained.  Even where such a near certainty is found, the president has to 
evaluate the proportionality of the detention.  
                                                      

75  HCJ 3239/02 Marab et al. v. The Commander of IDF Forces in the West Bank, 57(2) 349 (5763/64-2003), 
available at http://www.nevo.co.il by subscription; for an English translation see JUDGMENTS OF THE ISRAEL SUPREME COURT: 
FIGHTING TERRORISM WITHIN THE LAW (Israel Supreme Court, copy made available by Israeli Embassy, Washington D.C.) 
108, 109 (2004).  This case is discussed further on p. 21 of this report. 

76  33 LSI 89 (5739-1978/79). 
77  Detention Appeal 6183/06 Ariel Gruner v. Minister of Defense, the Nevo legal database, www.nevo.co.il 

(decision in an appeal before the Supreme Court rendered on July 27, 2006). 
78  33 LSI 89 (5739-1978/79). 

http://www.nevo.co.il/
http://www.nevo.co.il/
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Accordingly, a detention order will be approved only if there is no other less harmful means 
that enables achieving the objectives of the detention. The judicial review applied by the Supreme 
Court over decisions of the district courts’ decisions regarding administrative detention, is therefore 
broader than that applied in other cases.  

After examining the appellant’s arguments along with the privileged evidence79 provided to 
the Court, Justice Cheshin rejected the appeal. He concluded that the appellant poses an objective 
danger at a level of “near certainty” and that the objective of the detention cannot be achieved by 
alternative measures that reduce the harm to the appellant’s freedom. Justice Cheshin further held that 
the detention of the appellant at the time in which he was detained was mandatory.  

b.  Administrative Detention Appeal 8788/03 Noam Federman v. Shaul Mofaz, Minister 
of Defense80

In rejecting an appeal by Noam Federman of the outlawed Kach organization81 for release 
from administrative detention, the court recognized its exceptional nature as compared with the regular 
application of criminal law. The Court applied the test of near certainty of harm to public and state 
security and, based on privileged evidence, concluded that the petitioner was indeed posing such a 
threat that could not be prevented by other means.  The court held that although the petitioner was 
released earlier in the course of a criminal trial against him, the material that could be used was very 
limited, unlike material that can be used by the Minister of Defense when he determines to issue an 
order for administrative detention.  Unlike in the criminal process, an administrative detention order 
may be based on privileged evidence.  

The Court further held that the Emergency Powers (Detention) Law 5739-197982 applies to all 
persons without distinction of citizenship.  

c. A.Cr.H. 7048/9783: Anonymous v. Minister of Defense  

This decision, rendered by the Supreme Court on April 1, 2000, regarding the implementation 
of the Emergency Powers (Detention) Law 5739-197984 to the particular circumstances of the case, 
explains the extent of application of this law in Israel and the background for passing the Detention of 
Illegal Combatants Law, 5762-2002.85

                                                      

79  Privileged evidence cannot be used in a regular criminal process if it is essential to the defendant’s defense.  It 
can be used in the context of approval of administrative detention which is temporary in nature and is not designed to penalize 
the detainee.  See ISRAEL: SHARING CLASSIFIED INFORMATION WITH TERRORISM DEFENDANTS AT TRIAL (Report for Congress, 
LL File No. 2006-03296, Sept. 2006).  

 
80  Administrative Detention Appeal 8788/03 Noam Federman v. Shaul Mofaz, Minister of Defense, 58(1) PD 176 

(5764/65-2004). 
81  Kach is a Jewish terrorist organization. See Israel’s next War, FRONTLINE, CBS (Produced and Directed by Dan 

Setton) http://www.pbs.org/wgbh/pages/frontline/shows/israel/etc/script.html (last visited Oct. 5, 2006) 
82  33 LSI 89 (5739-1978/79). 
83  A.Cr.H. 7048/97, supra note 33.  
84  33 LSI 89 (5739-1978/79). 
85  Detention of Illegal Combatants Law, 5762-2002, S.H. No. 1834 at 192 (5762-2002).  

http://www.pbs.org/wgbh/pages/frontline/shows/israel/etc/script.html
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Background 

The capture of Ron Arad, an Israeli MIA, is directly connected to the detention of Mustafa 
Dirani who was a party to numerous petitions to Israeli courts, including this one.  Mr. Dirani and 
Sheik Abdul Karim Obeid were among the hundreds of Arabs released by Israel in February 2004, in 
exchange for an Israeli businessman and the bodies of three soldiers, as part of a German-mediated 
swap between Israel and Hezbollah.86  

Major Ron Arad was captured on October 16, 1986, after his aircraft was shot down near 
Sidon, Lebanon.  Arad was initially held by Amal, a Lebanese Shi’ite military group lead by Nabih 
Berri.  Israel maintains that:  

[I]n 1987, Arad’s family received several letters and a photo of Arad confirming that 
he was alive and in Amal’s hands.  Ron Arad was personally held by the then head of security 
of Amal, Mustafa Dirani.  In early 1988, Dirani severed his ties with Amal due to ideological 
differences and formed a new group, called the “Resistance of the Believers.”  Arad was held 
captive by the Dirani’s group until the beginning of 1989, when he was apparently handed over 
to the Iranian Revolutionary Guards in exchange for a large sum of money.  Sources in Israel 
believe that Captain Ron Arad is still being held by this group.87  

Facts 

The petitioners were Lebanese citizens who were brought to Israel by security forces between 
1986-87.  They were indicted for their membership in terrorist organizations and for their involvement 
in attacks against Israel Defense Forces (IDF) and the South Lebanese Army.  They were convicted 
and sentenced for various imprisonment terms.  All petitioners completed their sentences.  Despite 
completion of sentence, they were not released, but continued in detainment under various 
administrative detention orders issued under section 2 of the Emergency Powers (Detention) Law, 
5739-1979, as amended.88  The orders have been extended periodically, each time for an additional six 
months in accordance with section 2(b) of that law.  Petitioners appealed the August 1994 decision of 
the President of the Tel Aviv-Yafo district court, which approved an extension of their detention to the 
Supreme Court.  After first rejecting the appeal, the Supreme Court granted permission to an additional 
hearing before an extended bench of nine justices.  The parties agreed that the petitioners themselves 
did not pose danger to State security and that the objective of the detention was to advance the release 
of Israeli Defense Force (IDF) MIAs, and especially, the release of Ron Arad, an Israeli air navigator 
whose aircraft was shot down in Lebanon in 1986.  

The Law 

The Emergency Powers (Detention) Law, 5739-1979,89 as amended, provides: 

                                                      

86  See Released Lebanese Prisoner Al- Dirani Discusses Interrogation, Ron Arad, BBC Monitoring International 
Reports Feb. 6, 2004, available at http://lexis.com (last visited Apr. 7, 2005).  For information on Hezbollah see Terrorism: 
Questions and Answers, Council on Foreign Relations, available at http://cfrterrorism.org/groups/hezbollah.html (last visited 
Apr. 7, 2005). 

87  Israeli MIAs, Israeli Ministry of Foreign Affairs, available at 
http://mfa.gov.il/MFA/MFAArchive/2000_2009/2004/1/Israeli+MIAs.htm (last visited Apr. 7, 2005). 

88  Emergency Powers (Detention) Law, 5739-1979, 33 LSI 89 (5739-1978/79). 
89  Id. 

http://lexis.com/
http://cfrterrorism.org/groups/hezbollah.html
http://mfa.gov.il/MFA/MFAArchive/2000_2009/2004/1/Israeli+MIAs.htm
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2. Detention Order 

(a) Where the Minister of Defence has reasonable cause to believe that reasons of state security 
or public security require that a particular person be detained, he may, by order under his hand, 
direct that such person be detained for a period, not exceeding six months, stated in the order. 

(b) Where immediately before the expiration of an order under subsection (a) (hereinafter 
referred to as “the original detention order”) the Minister of Defence has reasonable cause to 
believe that reasons of state security or public security still require the detention of the detainee, 
he may from time to time, by order under his hand, direct the extension of the validity of the 
original detention order for a period not exceeding six months; and the extension order shall in 
all respects be treated like the original detention order. 

The Issue and the Verdict  

The controversy centers on whether the Minister of Defense had the authority to issue an 
administrative detention order under these circumstances and whether he properly exercised it.  The 
petition was granted by the Justices on a vote of six to three. 

1. Opinions of the Majority 

a. Chief Justice Barak (with Justices Or, Matsa & Zamir concurring) 

 The authority of the Minister of Defense to order an administrative detention depends on 
having a “reasonable cause to believe that reasons of state security or public security require that a 
particular person be detained.”90  In interpreting the law, the Court should balance the law’s two 
conflicting objectives: the protection of state security and the protection of human dignity and freedom 
for all.  

Protection of state security requires the use of unusual means, such as administrative detention.  
The need to use it is derived from, among other things, the difficulty to find within criminal law a 
response to threats to State security.  While exercising its authority the State must comply with the 
constitutional right of all persons to the protection of freedom and dignity.91  

In a democratic State aspiring for liberty and dignity, as well as for security, there is no other 
way to balance these competing rights.  Human rights should not be transformed into a tool for 
negation of public and State security.  Based on the above balancing formula, Chief Justice Barak 
concluded that administrative detention should be limited to those persons who pose a danger to State 
security and not to those who merely serve, as in this case, as bargaining chips.   

 According to Chief Justice Barak even if the Minister of Defense were authorized to issue a 
detention order against a detainee who did not alone pose a danger to State security, he would still hold 
that, in this case, the Minister had improperly exercised his discretion, because an administrative 
detention cannot last forever.  The longer it lasts, the heavier the considerations for extension need to 
be.  If there is authority to harm a liberty by issuing a detention order, the use of this authority should 
be proportional.  The extension order in this case was not proportional, because there is no certain, nor 

                                                      

90  Id. § 2(a). 
91  See Basic Law:  Human Dignity and Freedom, as amended, § 2 & 4, S. H. 1391 at 150 (5752-1992).  A 

translation is available at http://www.knesset.gov.il. 

http://www.knesset.gov.il/
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even reasonable, possibility that the continuation of the detention of the petitioners will bring about the 
release of the MIAs.  The more time that passed further diminished such a possibility. 

b. Deputy Chief Justice Levin 

 Deputy Chief Justice Levin agreed with the Chief Justice that the Minister of Defense did not 
have the authority under section 2a of the Emergency Powers (Detention) Law, 5739-197992 to order 
an administrative detention of a person solely to advance the release of prisoners and MIAs. 

 The Deputy Chief Justice recognized the reality that Ron Arad was captured by an enemy that 
does not adhere to the laws of war or the rules of international law.  Therefore, “it would be naive and 
even dangerous to deprive the State of a suitable mean to release its fighters.  The Law, however, has 
not provide the State with such a mean at its disposal.  In order to do so it needs a different source 
which substantiates its authority, or primary legislation in a matter that appears to be of a significance 
of primary arrangement.”93  

c.  Justice Dorner 

 According to Justice Dorner, the objective of the law, as derived from its language and from its 
legislative history, is to allow the detention of persons who endanger State or public security, where 
such could not be achieved in a criminal process.  If the law is interpreted as authorizing the detention 
of persons for use as bargaining chips, it contradicts the principles of the legal system in the State of 
Israel as a democratic State where basic human rights are protected.  The goal of advancing the release 
of Ron Arad, other captives, and MIAs is appropriate.  However, this goal does not create a basis for 
detention authority.  Even if there were basis for such an authority, the passage of time has diminished 
the possibility that the detention will contribute to the release of the Israeli captives and MIAs.  

2. Opinions of the Minority 

a.  Justice Cheshin 

 According to Justice Cheshin, the petitioners are neither hostages, nor are they bargaining 
chips.  Rather, they were Hezbollah’s combatants that Israel is holding for the legitimate and proper 
objective of state security.  The Minister’s authority to detain the petitioners, however, must meet the 
requirement of proportionality.  According to Justice Cheshin, recent developments indicated a 
beginning of negotiations for exchange of prisoners.  Therefore, permission for a two-month extension 
should be granted. 

b.  Justice Kedmi 

 Justice Kedmi held that the objective of the law is to create an emergency tool for protection of 
State (and public) security, in circumstances where less restrictive means do not suffice.  
Administrative detention is a “preventive” measure rather than punishment and should be permitted as 
a measure of last resort to promote the release of MIAs.  Based on Basic Law: Dignity and Liberty, 
however, there should be a “link” between the detainee’s behavior and the objective of their detention, 
namely, putting pressure on the terrorist organizations that captured the navigator, Ron Arad.  
Petitioners created the linkage by joining these organizations.  Administrative detention, however, 
                                                      

92  Emergency Powers (Detention) Law, 5739-1979, 33 LSI 89 (5739-1978/79).  
93  A.Cr.H. 7048/97, supra note 33, at 754.  
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should end when it is found that it is no longer efficient.  Information provided at the last two court 
hearings indicated a shift in the terrorist organizations’ policy of not providing any information on Ron 
Arad’s fate.  Therefore, Justice Kedmi proposed an additional hearing to learn about further 
developments.  

c.  Justice Tirkel 

Section 2a of the Emergency Powers (Detention) Law, 5739-1979, as amended,94 does 
authorize the Minister of Defense to order the administrative detention of a person in order to further 
the release of hostages and MIAs.  Indeed, the protection of the constitutional rights of human dignity 
and liberty are superior to any others.  In this case, however, they do not conflict with the value of 
protection of State security.  The weighing of the dignity and freedom of detained enemy combatants 
against those of current and future Israeli captives and MIAs lends support for a broad definition of the 
phrase “for reasons of state security.” 

Based on affidavits of those in charge of the release of MIAs and captives, new developments 
indicated that there was some progress made in negotiations with the organizations holding the Israelis.  
A two-month delay in continuation of the hearing was, therefore, recommended. 

 As noted, the petition to release the detainees was granted in accordance with the majority 
opinion.  Some of the detainees were released.  Mustafa Dirani and Sheik Abdul Karim Obeid, 
however, were not.  The Chief of Staff issued new detention orders against them under the newly 
enacted Detention of Illegal Combatants Law, 5762-2002.95  

The Aftermath 

Following the decision in A.Cr.H. 7048/97 above, the Knesset passed the Detention of Illegal 
Combatants Law, 5762-2002.96  The law appears to have been enacted in response to a very difficult 
human rights problem:  Israel’s inability to gain the return of or any information regarding its MIAs.  
The case of Ron Arad, whose whereabouts have been undisclosed since 1987, is particularly painful to 
the Israeli public.  As repeatedly stated in the leading Supreme Court case on the power of the Chief of 
Staff to issue detention orders under the Emergency Powers (Detention) Law, 5739-1979,97 the return 
of hostages and MIAs is of great importance in Judaism and one of the cornerstones of the State. 

 The efforts of the State to keep the petitioners in the A.Cr.H. 7048/97 case under 
administrative detention might have been partially fruitful considering the exchange of prisoners that 
took place in February 2004, which resulted in the return of the bodies of three Israeli soldiers and the 
liberation of Elhanan Tannenbaum, kidnapped by Hezbollah while reportedly carrying out a dubious 
business deal.  In return, Israel released 462 prisoners, including former Amal Security Chief, Mustafa 
Dirani, and Hezbollah Sheikh, Abdel Karim Obeid.  Ron Arad remains missing, along with four other 
soldiers captured in 1982 and in 1997.98  

                                                      

94  Emergency Powers (Detention) Law, 5739-1979, 33 LSI 89 (5739-1978/79). 
95  Detention of Illegal Combatants Law, 5762-2002, S.H. No. 1834 at 192 (5762-2002). 
96  Id.  
97  Emergency Powers (Detention) Law, 5739-1979, 33 LSI 89 (5739-1978/79). 
98  Bringing the Boys Home, THE JERUSALEM POST, Feb. 6, 2004, available at http://www.lexis.com. 

http://www.lexis.com/


Israel Detention of Terrorism Suspects – October 2006                                The Law Library of Congress – 20 

 An effort by Arad’s family to force the government to indict Dirani for the kidnapping and 
torturing of Ron and another has not been successful.  The Supreme Court held that the decision of 
whether to conduct a criminal investigation and whether to file an indictment is within the discretion of 
the Attorney General who must consider the public benefit, as well as the harm that can be caused to 
public interests.  One such consideration is the existence of a government decision of a political or 
defensive nature.  The possibility that a prisoner swap with Hezbollah will not materialize if the 
government decision is not implemented was recognized as a valid consideration in the Attorney 
General’s decision not to file criminal charges against Dirani. 

d. High Court [H. C.] 2055/02 Sheik Abdul Karim Obeid & Mustafa Dirani99

The Supreme Court rendered the decision on December 12, 2002.  In a petition submitted by 
Sheik Abdul Karim Obeid & Mustafa Dirani before their release, and following the enactment of the 
Detention of Illegal Combatants Law, 5762-2002100 they argued that by limiting their liberty, the new 
law harms human dignity, which is guaranteed by Basic Law: Human Dignity and Liberty.101  
Furthermore, they argued, the new law does not meet the requirements of section 8 of the Basic Law 
that had permitted violations of rights only “by a law befitting the values of the State of Israel, enacted 
for a proper purpose, and to an extent no greater than is required.”  Petitioners specifically argued that, 
under the new law, the illegal combatant is detained because of his association with an organization 
fighting Israel, rather than the fact that the detainee personally poses a danger to state security.  
Moreover, there is no limit provided on the length of the detention.  Petitioners further argued that the 
law is in contradiction of basic principles of international law.  

On December 12, 2002, the Court rejected the petition based on the principle that its 
jurisdiction as a High Court of Justice is discretionary.  Therefore, it does not hear petitions where 
petitioners have a proper alternative remedy.  In this case such remedy is available based on section 5c 
of the Detention of Illegal Combatants Law, 5762-2002,102 which provides for periodic judicial review 
of detention orders by the district court.   

VII. Leading Decisions on State Detention Powers in the West Bank Based on Military 
Orders  

a.  H.C. 11026/05 Anonymous v. I.D.F. Commander in Judea and Samaria (the West 
Bank)103

This decision, rendered by the Supreme Court on December 2005, analyzes the legality of 
detaining a person in administrative detention for a period of four years.  

The petitioner was first detained in 2001 after he was caught on his way to commit a suicide 
bombing.  He had been detained under an order for administrative detention that had been extended 
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periodically for four years. The petitioner argued that he had been detained for a long time based on 
intelligence material that was obtained four years earlier. 

The Court, sitting as a High Court of Justice, rejected the petition and held that considering the 
serious harm to a person’s liberty, in ordering administrative detention the I.D.F. commander has to 
balance between the right of a detainee to personal liberty and security.  Such balancing must be 
conducted in a proportional way.  The period in which a person is detained is therefore important; the 
longer the detention, the weightier the considerations for its extension should be.  

The proportionality of the use of administrative detention must be examined in accordance 
with its objective.  Considering their preventive nature, detention orders must be evaluated in 
accordance with the length of the detention and the level of danger the detainee poses.  The level of 
danger is evaluated in the circumstances and among other things also depends on the reliability and 
current value of the evidence. 

In the specific case the Court held that the detention of the petitioner for four years is lawful.  
From intelligence gathered in the case it appears the petitioner intended to commit a suicide bombing 
prior to his detention.  Up-to-date intelligence material indicates that the petitioner’s intent has not 
changed.  This material even strengthens the former material regarding the petitioner’s intentions in the 
past.  These intentions, although formulated in the past, are directed at the future.  Privileged evidence 
submitted to the Court indicates a clear and concrete danger posed by the petitioner.  

The Court concluded that “[t]he release of the petitioner from administrative detention in these 
times of a bloody conflict between terrorist organizations and the State of Israel will resemble a release 
of a ‘ticking bomb’ awaiting its activation.” The Court held that the situation where the petitioner’s 
danger is so high may change in the future if there will be a change in the intentions and plans of the 
petitioner or a change in the security situation.  

b.  HCJ 3239/02 Marab et al. v. The Commander of IDF Forces in the West Bank104

This decision was rendered by the Supreme Court on Feb. 05, 2003, as follows. 

Facts 

 The Court recognized that since September 2002, Palestinians have carried out many terrorist 
attacks against Israelis, both in the West Bank as well as in Israel.  As part of the fight against terrorism 
the IDF initiated “Operation Defensive Shield” in March 2002, in an effort to destroy the terrorist 
infrastructure.  IDF forces entered various areas in the West Bank and detained wanted persons as well 
as members of several terrorist organizations.  As of May 5, 2002, about 7000 persons had been 
detained, some of whom were released after a short period of time.  Initial screening was done in 
temporary facilities that were set up at brigade headquarters.  Those who were not released after this 
screening were moved to the detention facility in Ofer Camp.  The investigation continued and many 
more were released.  A number of the detainees were then moved to the detention facility in Kziot.  As 
of May 15, 2002, of the 7000 persons initially detained, about 1600 remained in detention.  
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The Law 

The detentions were first carried out under the Defense Regulations Order (Judea and Samaria) 
(Number 378- 1979).  The Court recognized the following: 

It soon became clear that Order 378 did not provide a suitable framework for 
screening thousands of persons detained within a number of days. Thus, on May 5, 2002, the 
respondent no. 1 promulgated a special order: Detention in Time of Warfare (Temporary 
Order) (Judaea [sic] and Samaria) (Number 1500 – 2002) (hereinafter Order 1500).105  

 
The Order has been amended several times since its original date of promulgation. 
 

Order 1500 established a special framework regarding detention during warfare. The Order 
initially defined a “detainee,” as  

 
one who has been detained, since March 29, 2002, in the context of military operations in the 
area, and the circumstances of his detention raise the suspicion that he endangers or may be a 
danger to the security of the area, the IDF, or the public.106

The definition was later slightly amended by replacing the date and specification of military operations 
with “in the context of the war against terrorism in the area” as well as adding the word “security” 
following both “IDF” and the “public.”107

Order 1500 authorized an officer to order, in writing, that a detainee be held in detention, for 
up to eighteen days.108  When the Military Commander recognized that there were many detainees who 
had been screened, but not yet been brought before a judge, despite the expiration of their detention 
period, he issued the Detention in Time of Warfare (Temporary Order) (Amendment) (Judea and 
Samaria) (Number 1502 – 2002) (hereinafter Order 1502), which further extended the detention period 
but set the latest date to May 10, 2002.  The detention period was later shortened to twelve days by 
Order 1505: Detention in Time of Warfare (Temporary Order) (Amendment Number 2 Judaea and 
Samaria) (Number 1505 - 2002).109

 Whereas Order 1500 permitted the prevention of a meeting with a lawyer,110  Order 1505 
limited such prevention to a period of four days, later shortened to two days, by Order 1518.  Order 
1505 was to expire on April 9, 2002 but was extended until January 4, 2003 by Order: Detention in 
Time of Warfare (Temporary Order) (Amendment Number 3) (Judea and Samaria) (Number 1512 
2002).  The Order was further extended by Detention in Time of Warfare (Temporary Order) 
(Amendment Number 4) (Judea and Samaria) (Number 1518- 2003) to April 5, 2003.111
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The Issues 

1. Petitioners contested the authority to detain based on what they described as the creation of 
a new type of detention allowing for mass detention, thereby freeing the authorities from 
examining each case individually. 

2. Petitioners contested the lack of judicial intervention for a period of eighteen days under 
Order 1500, and twelve days under Orders 1505, 1512 and 1518.  They argued that these 
detention periods lacked proportionality and were illegal. 

3. Petitioners further contested the prevention of meetings with lawyers for the eighteen day 
period under Order 1500, four days under Order 1505, and two days under Order 1518.  
Such prevention, they claimed, lacked proportionality and, as such, was illegal. 

4. Petitioners contested the fact that detainees could not voice their claims before the 
detaining authority for a period of eight days under Orders 1500, 1505 and 1512, and for a 
period of four days under Order 1518.  This deprivation, like the others, was also allegedly 
illegal. 

Verdict 

 The Petition was denied in part, with regard to the authority to detain and to prevent meetings 
between detainees and lawyers.  The petition was granted in part by the Court’s declaration that the 
provisions prescribing periods of detention without judicial interference and prior to investigation were 
null and void.  The declaration of nullification, however, was to become effective six months after the 
day on which the judgment was given. 

Opinion of the Majority by Chief Justice Barak (with Justices Dorner and Englard 
concurring) 

1. The Authority to Detain for the Purpose of Investigation 

Chief Justice Barak rejected the first claim of the petitioners.  He recognized that detention for 
the purpose of investigation infringes upon the liberty of the detainee but held that occasionally, in 
order to prevent the disruption of investigatory proceedings or to ensure public peace and safety, 
detention is unavoidable.  In such cases, a delicate balance must be struck between the liberty of the 
individual, who enjoys the presumption of innocence, and public peace and safety.  This applies in 
time of peace and in time of war.112

Israeli domestic law, as well as international law, recognizes the above balancing formula.  
Thus, the general provision of Article 9.1 of the International Covenant on Civil and Political Rights 
(1966), while recognizing that everyone has the right to liberty and personal security, does not prohibit 
detention per se; rather, it prohibits arbitrary detention.  Israeli law, similarly, recognizes that a man’s 
inherent liberty can be restricted for investigative purposes in order to prevent the disruption of an 
investigation or to prevent a danger to the public presented by the detainee.  Based on the balancing 
formula described above, the law demands that the detaining authority possess an evidentiary basis 
sufficient to establish suspicion against the individual detainee.  This requirement applies to cases 
involving “regular” criminal detention, whether for investigative purposes or until the end of the 
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proceedings, as well as to administrative detention.  The Court emphasized that as a general rule, 
detention without the establishment of criminal responsibility should only occur in unique and 
exceptional cases. 

According to the Chief Justice, there is no need, in the context of this petition, to decide to 
what extent these principles apply to internal Israeli law regarding detention in the area.  He was 
convinced, however, that internal Israeli law corresponds to international law in this matter.  
Furthermore, the fundamental principles of Israeli administrative law apply to the commander in the 
area.  These principles are those regarding the duty of each public authority to act reasonably and 
proportionately, while properly balancing between individual liberty and public necessity.113

International law adopts a similar approach concerning occupation in times of war by 
recognizing both the liberty of each resident of occupied territory, as well as the duty and power of the 
occupying state through the military commander to preserve public peace and safety.114  Accordingly, 
the military commander has the authority to promulgate security legislation to enable the occupying 
state to fulfill its function of preserving its peace and security, as well as the security of its soldiers.115  
The military commander, thus, has the authority to detain any person suspected of committing criminal 
offenses, and any person he considers harmful to the security of the area.  He may also set regulations 
concerning detention for investigative purposes, as he did in the present case.116

According to the Chief Justice, in the absence of a specific article in the Fourth Geneva 
Convention regarding the authority of the commander to order detentions for investigative purposes, 
this authority can be derived from the law in the area and is included in the general authority of the 
military commander to preserve peace and security.  This law may be changed by security legislation 
under certain circumstances and must reflect the necessary balance between security needs and 
individual liberties.  The possibility of detention for the purpose of investigating an offense against 
security legislation may be also derived from Article 78 of the Fourth Geneva Convention, which 
provides that residents of the area may be subjected to internment or assigned residence.117  

The same conclusion can be also reached by examining the circumstances of the case from the 
perspective of international human rights law.  That law recognizes the authority to detain for 
investigative purposes, but requires that this authority be balanced properly against the liberty of the 
individual.  The Court held that “[o]rders such as Orders 378 and 1226 were issued with this in 
mind.”118

After evaluating all relevant orders the Court concluded that they all require [a] “cause for 
detention” and therefore are not arbitrary.  The Court stated: 
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The cause required is that the circumstances of the detention raise the suspicion that 
the detainee endangers or may be a danger to security. Thus, a person should not be detained 
merely because he has been detained during warfare; a person should not be detained merely 
because he is located in a house or village where in other detainees are located. The 
circumstances of his detention must be such that they raise the suspicion that he- he 
individually and no one else- presents a danger to security. Such a suspicion may be raised 
because he was detained in an area of warfare while he was actively fighting or carrying out 
terrorist activities, or because he is suspect of being involved in warfare or terrorism. 

Of course, the evidentiary basis for the establishment of this suspicion varies from one 
matter to another.  When shots are fired at the defense forces from a house, any person located 
in the house with the ability to shoot may be suspect of endangering security.  This basis may 
be established against a single person or a group of persons.  However, this does not mean that 
Orders 1500, 1505, 1512 or 1518 allow for “mass detentions,” just as detaining a group of 
demonstrators for the purpose of investigation, when one of the demonstrators has shot at 
police officers, does not constitute mass detention.  The only detention authority set in these 
orders is the authority to detain where there exist an individual cause for detention against a 
specific detainee.  It is insignificant whether that cause applies to an isolated individual or if it 
exists with regard to that individual as part of a large group.  The size of the group has no 
bearing.  Rather, what matters is the existence of circumstances which raise the suspicion that 
the individual detainee presents a danger to security.  Thus, for example, petitioner 1 was 
detained, as there is information that he is active in the Popular Front for the Liberation of 
Palestine, a terrorist organization.  He recruited people for the terrorist organization.  Petitioner 
2 was detained because he is active in the Tanzim.  Petitioner 3 was detained because he is a 
member of the Tanzim military.  Thus, an individual cause for detention existed with regard to 
each of the individual petitioners.119  

2. Detention Without Judicial Intervention 

The Court accepted the petitioners’ claim relating to the periods provided by the military 
orders between the detention and the first instance of judicial intervention: eighteen days under Order 
1500, as soon as possible and no later than May 10, 2002, under Order 1502, and twelve days under 
Order 1505.  Judicial intervention with regard to detention orders is essential to the principle of rule of 
law in that it guarantees the preservation of the delicate balance between individual liberty and public 
safety. 120

Having analyzed customary international law, as well as relevant covenants and court 
decisions, the Court concluded that although international law does not specify the number of days 
during which a detainee may be held without judicial intervention, it requires that anyone arrested or 
detained be brought promptly before a judge or other officer authorized by law to exercise judicial 
power.121  The Court then evaluated the special circumstances of the detention in “Operation Defensive 
Shield” and recognized that “regular” police detention is not the same as detention carried out “during 
warfare in the area,” under Order 1500, or “during anti-terrorism operations” under Order 1505.  The 
Court held that “[I]t should not be demanded that the initial investigation be performed under 
conditions of warfare, nor should it be demanded that a judge accompany the fighting forces.”122  
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While accepting that there is room to postpone the beginning of the investigation, and 
therefore also the judicial intervention, the Court nevertheless held that the periods prescribed by 
Orders 1500, 1505, 1512, and 1518 unlawfully infringe upon the detainee’s liberty under both 
international and Israeli legal frameworks.  Chief Justice Barak expressed his doubt that the Court can 
substitute the periods set by the Orders with a shorter predetermined detention period.  He stated: 

As we have seen, everything rests upon the changing circumstances, which are not always 
foreseeable. It seems that, due to the unique circumstances before us, the approach adopted by 
international law, which avoids prescribing set periods and instead requires that a judge be 
approached promptly, is justified.123  

Based on the above analysis, the Court held that detention periods without judicial oversight under the 
Orders which were the subject of the petitions were null and void, to take effect six months from the 
date of the judgment in order to provide the respondents with an opportunity to reconsider the matter 
and amend the orders.124  

3. Preventing Meetings with a Lawyer 

The Court rejected the petitioners’ claim that preventing them from meeting with their 
attorneys for the periods prescribed by the orders lacked proportionality and, as such, were illegal.  
Although under both Israeli and international law, meetings between detainees and attorney should be 
generally permitted, such rights are not absolute.  A meeting between a detainee and a lawyer may be 
prevented if significant security considerations justify the prevention of the meeting.  The Court held: 

International law does not prescribe set maximum periods during which meetings may be 
prevented. These should be inferred from the specific circumstances, according to tests of 
reasonability and proportionality. … it may be inferred from this that the detainee should not be 
allowed to meet with his lawyer so long as the warfare continues…a meeting with a lawyer 
may be prevented where there is suspicion that “the lives of the combat forces will be 
endangered due to opportunities to pass messages out of the facility.”…there is also room to 
prevent a meeting when it may damage or disrupt the investigation. It should be emphasized, 
however, that advancing the investigation is not a sufficient reason to prevent the meeting. 
“The focus is on the damage that may be caused to national security if the meeting with the 
lawyer is not prevented.”… 

Thus, “it is insufficient that it is comfortable, beneficial or desirable to prevent a meeting with a 
lawyer. The expression ‘is required’ indicates that there must be an element of necessity which 
connect the decision to the reasons it is based upon.” With this in mind, we are of the opinion 
that there are no flaws in the arrangements set in Orders 1500, 1505 and 1518 regarding the 
prevention of meetings with lawyers.125

 The Court further rejected the petitioners’ claims that by preventing them from meeting with 
lawyers they were isolated from the outside world.  The claims were rejected because, after having 
been moved to the detention facility, which occurred within forty-eight hours of their detention during 
warfare, the detainees had a right to be visited by the Red Cross and and to have families  informed of 
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their whereabouts.  Also, at any time, they, their families and any organization interested in their fate 
could petition the High Court of Justice in an appeal against their detention.126  

4. Detention Without Investigation 

The Court accepted the petitioners’ claim that being held for the period of eight days under 
Order 1500, and four days, as shortened by Order 1518, without investigation, was unlawful.127  The 
Court recognized that investigations should not be performed during warfare or during military 
operations, nor could the detainee’s accounts be heard during that time.  The investigation should have 
begun when the detainee, against whom there existed an individual cause for detention, was brought to 
a detention facility that allowed for investigation.  Initial investigations, however, must be done 
promptly, because such facts as age, circumstances of detention and identity may determine whether 
the detention should be continued.128  

The Court rejected the respondents’ claim that there were too few professional 
investigators:  

Security needs, on the one hand, and the liberty of the individual, on the other hand, 
all lead to the need to increase the number of investigators. This is especially true during these 
difficult times in which we are plagued by terrorism, and even more so when it was expected 
that the number of detainees would rise due to “Operation defensive Shield.”… A society 
which desires both security and individual liberty must pay the price. The mere lack of 
investigators cannot justify neglecting to investigate…129

c.  HCJ 3278/02 The Center for the Defense of the Individual founded by Dr. Lota 
Salzberger et al. v. The Commander of IDF Forces in the West Bank130

Facts and Law 

The decision was rendered by the Supreme Court on December 18, 2002, under the same facts 
as in HCJ 3239/02 Marab et al. v. The Commander of IDF Forces in the West Bank, et al., described 
above, considering Order 1500, also described above.  

The Issue and the Verdict 

This petition deals only with the temporary detention conditions at the brigade headquarters 
during the first state detention during “Operation Defensive Shield,” and during the second phase at the 
Ofer Camp.  While accepting most claims submitted by the petitioners, the Court denied the petition 
based on improvements undertaken by the respondent. 
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  Opinion of the Majority by Chief Justice Barak (with Justices Beinisch 
and Englard concurring) 

  The detention conditions in the area were primarily laid down by the Imprisonment Facility 
Operation (West Bank) Order 29-1967 (hereinafter, the Imprisonment Order).  The Order specifies that 
“prisoners shall be provided with appropriate nourishment that will guarantee the preservation of their 
health;” that “prisoners shall be provided with necessary medical treatment;” and that “prisoners shall 
receive a receipt when their family identification and personal ID cards are taken.”131

  These specific provisions are subject to the general principles of customary international law.  
They are also subject to the humanitarian directives regarding detention conditions set out in the 
Geneva Convention Relative to the Protection of Civilian Persons in Time of War-1949 (hereinafter, 
the Fourth Geneva Convention), to which Israel considers itself bound.  In addition, any actions 
undertaken by Israeli soldiers in the area are subject to Israeli administrative law that requires that the 
army must act reasonably and proportionately, while striking a proper balance between the liberty of 
the individual and the needs of the public.  The Courts further held that the Standard Minimum Rules 
for Treatment of Prisoners, as adopted by the First United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders in 1955, applied to all imprisoned persons, including 
detainees.132  

 The Court recognized that the present case did not deal with the conditions of prisoners held in 
prisons; rather, the case dealt with the detention conditions of persons detained during warfare and held 
in detention facilities in the area.  In balancing between the liberty of the individual detainee and the 
security of the public, the Court determined: 

Indeed, the nature of detention necessitates the denial of liberty. Even so, this does not justify 
the violation of human dignity. It is possible to detain persons in a manner which preserves 
their human dignity, even as national security and public safety are protected. …Prisoners 
should not be crammed like animals into inadequate spaces. Even those suspected of terrorist 
activity of the worst kind are entitled to conditions of detention which satisfy minimal 
standards of human treatment and ensure basic human necessities. How could we consider 
ourselves civilized if we did not guarantee civilized standards to those in our custody? Such is 
the duty of the commander of the area under international law, and such is his duty under our 
administrative law. Such is the duty of the Israeli government, in accord with its fundamental 
character: Jewish, democratic and humane.133  

In addition, the Court considered the principles and regulations set forth in the Fourth Geneva 
Convention.  In accordance with Article 27 of the Convention, protected persons are entitled, in all 
circumstances, to specified basic rights, and to humane treatment.  The Article recognizes, though, that 
“the Parties to the conflict may take such measures of control and security in regard to protected 
persons as may be necessary as a result of the war.”134  The directives included in the Convention also 
guide the Court.  In spite of their application to persons in “internment,” meaning administrative 
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detention, and not specifically to detentions for the purpose of interrogation, the Court recognizes that 
“they do bear heavily on such situations.”135

In analyzing the petitions the Court distinguished between the two stages of detention the 
detainees underwent.  The Court determined that the principles provided by Israeli administrative law 
as well as international law were not observed during the first days of detentions at the temporary 
facilities: 

It will suffice to note several blatant breaches of these standards: detainees’ hands were 
handcuffed in a rough manner, which resulted in fierce pains and bruise marks; some of the 
detainees were kept outside for hours, as many as forty-eight, not sheltered from weather 
conditions and without sufficient access to bathrooms; their possessions were taken from them 
without being documented.136  

The Court held that these conditions of detention could not be justified or excused by the need 
to accommodate so many detainees in such a short period of time.  This is because “Operation 
Defensive Shield” was planned in advance.  One of its goals was to arrest as many suspected terrorists 
as possible.  Therefore, the need for minimal detention conditions to a large number of detainees was 
similarly known in advance.137  

During the second phase of the detention, the detainees were relocated to the Ofer Camp.  The 
Court held that during the first days of detention, the conditions of detention violated the minimal 
requirements and had no security justification.  The number of detainees brought to the facility 
exceeded by far the capacity of the camp; a substantial number of detainees remained unsheltered and 
exposed to the rigors of weather conditions; and that not all of the detainees received a sufficient 
supply of blankets.138

The Court held that shortly after the detainees’ relocation to the Ofer Camp conditions in this 
camp had improved and satisfied and in some cases even exceeded minimal requirements.  The Court 
held that two matters still demanded improvement.  First, the army should reconsider the issue of 
supplying tables to allow the detainees to eat properly and not on the ground; second, the respondent 
must ensure that books, newspapers and games be provided to the detainees.139  

The Court concluded by repeating its recommendation that the respondent establish a 
permanent advisory committee that would constantly inspect, report and advise on the conditions in 
detention facilities.  The Court further suggested that the committee be headed by a senior military 
judge and consist of experts from the fields of medicine, psychology and corrections management.  
Such an arrangement would not replace judicial supervision by the High Court of Justice, but could 
limit it to those cases where the situation had not been resolved through other methods.140  

                                                      

135  Id. at 102. 
136  Id. at 104. 
137  Id. at 104. 
138  Id. at 104. 
139  Id. at 105. 
140  Id. at 106-07. 



Israel Detention of Terrorism Suspects – October 2006                                The Law Library of Congress – 30 

VIII. Concluding Remarks 

Detention of crime suspects is normally authorized by Israeli law in accordance with a valid 
judicial warrant.  

 As explained, Israeli domestic law authorizes detention during a state of emergency against 
those who are regarded as personally posing a danger to national and public security.  The law requires 
compliance with certain time limits and mandatory judicial review.  In a 2004 decision the Supreme 
Court summarized the law governing administrative detention as follows: 

The administrative detention is basically preventive and not punitive. … It is an exceptional 
means that should be resorted to only in extreme situations where the danger to State or public 
security is a real and near certainty, and where the legal system, with all its regular legal 
arrangements, does not provide a response to the need to face such a danger. The harm to 
individual liberty during use of administrative detention requires the court to conduct in-depth 
comprehensive control and review to guarantee that the issue of the detention order was done in 
accordance with the law, and that it was unavoidably required in order to obtain the result of 
protecting public security.141  

Administrative detention has been used by the IDF in the West Bank and the Gaza Strip based 
on existing law as amended by military orders issued by the Israeli Commanders of these areas.  The 
use of administrative detention was sharply increased during the 2003 “Operation Defensive Shield” 
carried out “to destroy the terrorist infrastructure” in the West Bank.142  

The Israeli Supreme Court has exercised judicial review over the issuance of orders for 
administrative detention by IDF officials in Israel as well as in the West Bank and Gaza.  In evaluating 
the legality of such orders the Court was guided by principles of Israeli administrative law as well as 
international law concerning occupation in times of war.  Accordingly, the military commander in the 
West Bank and Gaza must act reasonably and proportionately while properly balancing between 
individual liberty and public necessity.  

In a commentary by Chief Justice Aharon Barak regarding the role of judges during the war on 
terror, he stated that in exercising judicial review, Israeli justices do not replace the military 
commander’s security considerations with their own.  Rather, they review the legality and 
reasonableness of the military commander’s exercise of discretion.143  

Recognizing that judicial review of the legality of the war on terrorism may make this war 
harder in the short term, Chief Justice Barak further opined that it also fortifies and strengthens the 
Israeli people and democracy in the long term.  In his view the main effect of the judicial decision 
occurs not in the individual case that comes before it, but by determining the general norms according 

                                                      

141  Administrative Detention Appeal 8607/04 Tali Pahima v. State of Israel (Nov. 04, 2004), available at 
http://www.nevo.co.il (available by subscription), translated from the Hebrew by Ruth Levush.  

142  HCJ 3239/02 Marab et al. v. The Commander of IDF Forces in the West Bank, 57(2) 349 (5763/64-2003), 
JUDGMENTS OF THE ISRAEL SUPREME COURT: FIGHTING TERRORISM WITHIN THE LAW, supra note 31.  

143  Aharon Barak, The Supreme Court and the Problem of Terrorism, from Foreword: A Judge on Judging- The 
Role of a Supreme Court in a Democracy, Judgments of the Israel Supreme Court: Fighting Terrorism within the Law (Israel 
Supreme Court, 2005); originally printed in 116(1) HARV. L. REV. 16 ( 2002).  
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to which governmental authorities act and establishing the deterrent effect that these norms will 
have.144
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144  Id. at 19-21. 
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