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Executive Summary 

 
The term “personal status” under Kenyan law includes issues of 

marriage, divorce, and inheritance.  Although there are instances in which the 
application of Shari’a law could result in the violation of women’s human rights 
in Kenya, legal avenues for remedying such violations are available.  No 
particular controversial decision of a Kadhis’ court was found.  

 
I.  Introduction 
 

This report addresses the following questions:  
 

• What does the category of “personal status” under Kenyan law entail?;  

• Whether there has been adverse publicity on the application of Shari’a law by the 
Kadhis’ courts in Kenya in the last five years?; and  

• Whether there the application of Shari’a law on matters of personal status could 
constitute discrimination or a violation of women’s human rights? 

 
II.  Personal Status  
 

Both the Kenyan Constitution and the Kadhis’ Courts Act appear to define the term 
“personal status” as a concept that includes issues of marriage, divorce, and inheritance. 1   
However, the definition of the term in these documents is not clear enough, in that it appears as if 
the term “personal status” might denote something other than marriage, divorce, or inheritance 
issues.  A recent article by Mr. Ahmed Issack Hassan, the former Commissioner of the 
Constitution of Kenya Review Commission (CKRC), however, clarifies the definition of the 
term provided by the Kenyan Constitution.  In it, he notes that the Constitution extends to the 
Kadhis’ courts jurisdiction over “issues of Muslim personal law between Muslims that is 
marriage, divorce and inheritance.”2 

 

                                                 
1 Constitution of Kenya, § 66 (5), 4 LAWS OF KENYA 5451-5550 (LexisNexis Butterworths, rev. ed. 2009) 

(official source); Kadhis’ Courts Act of 1967, Cap 8, § 5, 9 LAWS OF KENYA (LexisNexis Butterworths, rev. ed. 
2009).  

2 Ahmed Issack Hassan, Setting the Record Straight on Kadhi Courts in Kenya, KENYAIMAGINE, Apr. 16, 
2010, available at http://www.kenyaimagine.com/Legal-and-Constitutional/Setting-the-record-straight-on-Kadhi-
Courts-in-Kenya.html. 

http://www.kenyaimagine.com/Legal-and-Constitutional/Setting-the-record-straight-on-Kadhi-Courts-in-Kenya.html
http://www.kenyaimagine.com/Legal-and-Constitutional/Setting-the-record-straight-on-Kadhi-Courts-in-Kenya.html
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 The meaning of the term differs from one jurisdiction to another.  For instance, in Sudan 
the term encompasses family law matters including marriage, divorce, maintenance, custody, and 
inheritance.3  In Kenya, the jurisdiction on matters of child maintenance and custody issues lies 
with the Children’s Courts and the applicable law is the Children Act.4   
 

Although currently in Kenya jurisdiction on matters of inheritance of a deceased Muslim 
is vested with the Kadhis’ courts,5 this has not been the case in the past.  In 1981 the Kenyan 
Law of Succession Act abrogated the application of Shari’ah law on inheritance issues until 1990, 
when the statute (application of Muslim Law on issues of inheritance of Muslims) was restored.6 
 
III.  Adverse Publicity on the Application of Shari’a Law 

Regrettably, it has not been possible to locate any information on any particular 
controversial decision of a Kadhi court.  However, there have been controversies about the 
constitutional basis for the existence of Kadhis’ courts.  On May 24, 2010, the High Court at 
Nairobi declared section 66 of the Kenyan Constitution, which is the basis for the Kadhis’ Courts 
Act and the establishment of the Kadhis’ courts, unconstitutional partly on the basis that it 
contradicted the fundamental human rights provisions of the Constitution. 7   Amos Wako, 
Kenya’s Attorney General, has filed an appeal notice against this decision. 8   A similar 
constitutional challenge against the provision on Kadhis’ courts in the draft constitution (section 
170) was recently dismissed by the High Court in Mombasa.9   

 
IV.  Implication of the Application of Shari’a Law for Women’s Human Rights  

 
There are instances in which the application of Muslim Law could result in the violation 

of women’s human rights guaranteed under the Kenyan Constitution.  In Kenya, applications of 
some Shari’a laws that violate women’s human rights have been barred by statute.  For instance, 
under Muslim law, the testimony of one male witness is the equivalent of that of two female 

                                                 
3 U.S. Department of State, Personal Status Laws, available at the United States Embassy in Sudan portal, 

http://sudan.usembassy.gov/personal_status_laws.html (last visited June 2, 2010).  
4 Children Act 8 (2001), § 73, 3 LAWS OF KENYA (LexisNexis, current through Dec. 2004) (unofficial 

source).   
5 Law of Succession, Cap. 160, § 2(3), XX LAWS OF Kenya (LexisNexis Butterworths, rev. ed. 2009).  
6 See Statute Law (Miscellaneous) Amendment Act. No. 21 of 1990, 33-52 KENYA GAZETTE SUPPLEMENT 

(January 1991).  See also FRANCIS S. M. NG’ANG’A, THE MODERN LAW OF SUCCESSION IN KENYA 6-8 (New Orleans 
Publishers, Kenya, 2005).  

7 Jesse Kamau & 25 Others V Attorney General [2010] eKLR, available at the Kenyan Law Reports (KLR) 
portal, http://www.kenyalaw.org/CaseSearch/case_search_one.php?casParties=&cas Subject=constitutionality+ 
of+kadhi%27s+courts&casNumber=&casCourt=&casJudges=&casType=&casAdvocates=&casCitation=&casYear
=&check_submit=1&submitter=Searching (last visited June 1, 2010). 

8 Wako Appeals On Kadhi Courts, NAIROBI STAR, May 26, 2010, available at 
http://allafrica.com/stories/201005270069.html.   

9  Dzuya Walter, Kenyan Judge Dismisses Case Against Kadhi Courts, KENYA BROADCASTING 
CORPORATION, May 31, 2010, available at http://www.kbc.co.ke/story.asp?ID=64311.  

http://sudan.usembassy.gov/personal_status_laws.html
http://www.kenyalaw.org/CaseSearch/case_search_one.php?casParties=&casSubject=constitutionality+of+kadhi%27s+courts&casNumber=&casCourt=&casJudges=&casType=&casAdvocates=&casCitation=&casYear=&check_submit=1&submitter=Searching
http://www.kenyalaw.org/CaseSearch/case_search_one.php?casParties=&casSubject=constitutionality+of+kadhi%27s+courts&casNumber=&casCourt=&casJudges=&casType=&casAdvocates=&casCitation=&casYear=&check_submit=1&submitter=Searching
http://www.kenyalaw.org/CaseSearch/case_search_one.php?casParties=&casSubject=constitutionality+of+kadhi%27s+courts&casNumber=&casCourt=&casJudges=&casType=&casAdvocates=&casCitation=&casYear=&check_submit=1&submitter=Searching
http://allafrica.com/stories/201005270069.html
http://www.kbc.co.ke/story.asp?ID=64311
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witnesses.10  This discriminatory law was eliminated by an express provision under Kenyan law, 
which prohibits discrimination against witnesses.  This law provides that:  

 
The Law and the rules of evidence to be applied in a Kadhi’s court shall be applicable 
under Muslim law provided that all witnesses called shall be heard without discrimination 
on grounds of religion, sex, or otherwise.11  
 
There are still laws that violate women’s rights in operation, however.  For instance, 

under Muslim inheritance law, the share of a male heir is much greater than that of his female 
sibling.12  Kenyan law sanctions the application of this law to heirs of a deceased person who 
was Muslim at the time of death.  The law provides that:  
 

[T]he provision[s] of this Act [the Law of Succession] shall not apply to testamentary or 
intestate succession to the estate of any person who at the time of this death is a Muslim 
to the intent that in lieu of such provisions the devolution of the estate of any such person 
shall be governed by Muslim law. 13 

 
This is clearly in contradiction with the “protection from discrimination” clause of section 82 of 
the Kenyan Constitution.  As indicated in our memorandum dated May 28, 2010, however, there 
is nothing in Kenyan law to prevent a person discriminated against by the application of this law 
by a Kadhi’s court from mounting an appeal before the High Court or instituting an original case 
before the High Court for breach of the fundamental human rights provisions set forth in sections 
70-83 of the Kenyan Constitution.14  Kadhis’ courts in Kenya do not appear to have the final say 
in all matters that they have jurisdiction to adjudicate.  Thus, although the applications of Shari’a 
law by Kadhis’ courts will sometimes violate women’s human rights, there are legal avenues for 
rectifying such violations, at least in theory.  
 
 
 
Prepared by Hanibal Goitom 
Foreign Law Specialist  
June 2010 

 
 10 SUSAN F. HIRSCH, PRONOUNCING AND PRESERVING, GENDER AND THE DISCOURSES OF DISPUTING IN AN 
AFRICAN ISLAMIC COURT 131 (The University of Chicago Press, 1998).  

 
11 Kadhis’ Courts Act of 1967, § 6(i), Cap. 8, 9 LAWS OF KENYA (LexisNexis Butterworths, rev. 

ed. 2009). 
12  ABDUR RAHMAN I. DOI, WOMEN IN SHARI’AH [ISLAMIC LAW] 162 (Al-Hidayat Publication 

Centre, 1990).   
13 Law of Succession, Cap. 160, § 2(3), XX LAWS OF KENYA (LexisNexis Butterworths, rev. ed. 2009).  
14 Civil Procedure Act, Cap. 21, § 65(1)(C), 3 LAWS OF KENYA (LexisNexis Butterworths, rev. ed. 2009); 

Constitution of Kenya § 84, 4 LAWS OF KENYA 5451-5550 (LexisNexis Butterworths, rev. ed. 2009) (official 
source). 
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