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LAW LIBRARY OF CONGRESS  

TEMPORARY WORKER PROGRAMS  

COMPARATIVE SUMMARY 

Executive Summary 

Australia, Canada, France, Germany, Italy, Russia, and the United Kingdom all 
have quite different needs for temporary workers.  In several countries, the primary 
needs are for low-skilled seasonal workers, while in several others, work permits are 
issued almost exclusively to workers in high technology fields.  Most of these countries 
have multiple temporary worker programs. Domestic unemployment rates have had a 
major impact on the total number of guest workers admitted.  In Europe, the numbers 
have decreased dramatically over the past thirty years.  In Australia and Canada, two 
countries enjoying stronger economies, employers have been proposing increases in the 
guest worker programs.  One common thread is concern over illegal immigration.  All of 
the countries surveyed recently have adopted stricter penalties for employing illegal 
aliens and for aliens working illegally within their territories. 

I.  Temporary Worker Programs 

 Following World War II, many European countries began absorbing large numbers of foreign 
workers.  As their own unemployment rates began to climb, these programs were reduced.  The most 
dramatic example in this regard is France.  That country has had a virtual freeze on the employment of 
foreign national since 1974.  In 2004, France accepted only about seven thousand workers to fill 
permanent positions, ten thousand workers that were considered to be provisional, and fifteen thousand 
seasonal workers.  These figures, as with the other European Union (EU) countries, do not include 
employees from other EU countries.  Work permits are usually valid for up to one year and can be 
renewed.  Seasonal work permits generally are limited to six months for any twelve-month period. 

Germany began restricting the entry of guest workers in 1972 but eased these restrictions slightly 
in 2004.  New work visas are issued for five years.  After five years, a worker can qualify for a permanent 
visa and, after eight years of lawful residence, can apply for naturalization.  Guest workers  now generally 
are limited to computer specialists, seasonal workers for less than a year, and contract workers from 
Eastern Europe for one or two years.  The total number of non-EU guest workers is quite low.  

Italy began restricting foreign workers in 1986.  Further restrictions were added in 1998 and 
2002.  Italy has country quotas and labor agreements with several non-EU countries.  Most workers 
admitted are in the unskilled category. 

The United Kingdom (UK) has a relatively large number of temporary worker programs.  The 
working holiday program allows citizens from certain Commonwealth countries and overseas territories 
to stay and work in the UK for up to twenty-four months without a work permit.  In 2004, over 62,000 
holidaymakers obtained appropriate visas.  The UK has had a separate Sectors Based Scheme to bring 
meat and fish processing workers into the country.  This scheme, which brought about 3,500 workers into 
the country is being phased out.  The Seasonal Agricultural Workers program brings agricultural workers 
into the country for up to six months.  Work permits are not required, but agricultural workers are issued 
cards.  In what has been considered to be the most significant development in British immigrant 
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employment law in thirty years, the UK has created a highly skilled migrant program that employs a 
points system to select candidates.  Individuals accepted into this program can remain for up to two years 
In 2006, approximately sixteen thousand persons availed themselves of this opportunity.   

Russia is estimated to have between 800,000 and three million illegal aliens in the Moscow 
region.  In response to this situation, the government enacted a new law respecting foreign workers in 
2002.  This law requires employers to have a permit to hire foreign workers and foreign workers to have a 
permit to accept employment in Russia.  The first type of permit is issued by regional police in 
consultation with regional authorities for employment.  Russia has a quota on the issuance of work 
permits.  In 2006, the quota was set at 535,000.  This number does not include workers from any of the 
former Soviet Republics, except for Georgia, Turkmenistan, and the Baltic states.  Russia also has special 
labor agreements with China, Vietnam, and the Commonwealth of Independent States.  Bilateral treaties 
also exist with the Ukraine, Moldova, Armenia, and Kyrgyzstan.  An even closer relationship exists with 
Belarus.  Under the Russia-Belarus agreement, citizens of Belarus can work in Russia without 
restrictions. 

In addition to the approximately 235,000 persons Canada accepted for permanent residence last 
year, it granted approximately ninety thousand work permits.  Job offers must be approved or confirmed 
by Human Resources and Skills Development Canada through a labor certification process.  Canada 
breaks its work visas down according to skill levels.  Canada also has a Seasonal Agricultural Workers 
Program that admitted approximately 22,000 persons in 2004.  Most of the workers admitted under this 
program were selected under agreements Canada has with Mexico and Jamaica.  Canada also has 
agreements for the supply and monitoring of agricultural workers with Barbados and Trinidad and 
Tobago.  A smaller program saw Canada admit 1,200 information technology professionals in 2004. 

In 2004-2005, Australia granted work visas to approximately fifty thousand business people and 
skilled personnel.  These visas permit persons to stay for up to four years and are often converted to 
permanent visas through sponsorship and other means.  Australia sets limits on work visas,  but  allows 
certain holiday makers to work in the country without a visa.  From July 1, 2006, working holiday makers 
will be encouraged to undertake seasonal agricultural related work via an incentive scheme where persons 
who have completed three months of seasonal work are eligible for a second working holiday visa.  This 
program was created in response to growing needs for labor.  Australia also currently is considering a 
program for contracted seasonal labor for the Pacific region.  Until now, Australia has not granted work 
visas to many unskilled workers. 

II.  Penalties 

Sanctions for employers who hire illegal aliens and for being in the country illegal vary 
considerably.  It appears that maximum penalties are not often imposed, but increases in punishments 
reflect growing concerns over problems with illegal aliens. 

In France, a foreigner who enters or remains in the country illegally may be sentenced to 
imprisonment for up to one year.  Employers are liable to heavy fines and up to five years imprisonment 
for each worker.  Conspirators may be sentenced to ten years imprisonment. 

In Germany, human trafficking is punishable with up to fifteen years imprisonment.  Most 
immigration offenses are punishable with up to a year imprisonment, but the maximum is raised to three 
years if fraud is involved. 

In Italy, being an illegal alien is not a criminal offense, but failure to comply with a deportation 
order is punishable with up to six months imprisonment. 
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In the United Kingdom, employers can be fined up to ₤5,000 for hiring an illegal worker.  There 
are a large number of immigration offenses, but the numbers of convictions for these various offenses 
have been fairly small. 

Australia has few penalties for persons who employ illegal aliens.  Illegal aliens are subject to 
fines and, in cases involving the use of fraudulent documents, can be sentenced to up to ten years’ 
imprisonment. 

In Russia, employers who hire illegal aliens are subject to fines, and persons who have committed 
immigration offenses may be deported. 

Canada appears to have the harshest maximum punishments for immigration offenses.  In that 
country, persons who smuggle more than ten persons into the country and persons who abduct, deceive, 
coerce, or disembark persons at sea for the purpose of having them come to Canada are liable to life 
imprisonment.  Persons who fail to exercise due diligence in hiring illegal aliens or who commit such 
general offenses as entering the country illegally are liable to up to two years imprisonment.  Persons who 
use fraudulent documents to enter Canada can be sentenced to up to fourteen years imprisonment. 

III.  Concluding Remarks 

In conclusion, comparing statistics on temporary workers in various countries is difficult because 
each country has devised a program based on its particular needs.  European statistics on foreign workers 
are much higher if workers from other European Union countries are included, not excluded.  
Nevertheless, all of the surveyed countries seem to have taken significant steps to reduce the number of 
workers from countries with which they do not have labor arrangements, except for Australia, Canada, 
and to a lesser extent, the United Kingdom.  Australia and Canada appear to have had labor shortages that 
have led employers to request increases in the total number of work visas granted.  All of the surveyed 
countries have shown growing concerns with the problem of illegal immigration.  Most of the countries 
recently have increased penalties for employers who employ illegal aliens and aliens who work in their 
territory illegally. 

Prepared by Stephen F. Clarke 
Senior Foreign Law Specialist 
June 2006 



2006-03013 
LAW LIBRARY OF CONGRESS 

AUSTRALIA 

TEMPORARY WORKER PROGRAMS 

Executive Summary  

During 2004-2005 approximately fifty thousand temporary visas were granted to 
business people and skilled personnel, permitting them to stay in Australia for up to four 
years.1 A significant proportion of these temporary workers converted to permanent visas 
via employer sponsorship or other means.2  

From July 1, 2006, working holiday makers will be encouraged to undertake 
seasonal agricultural related work via an incentive scheme where persons who have 
completed three months of seasonal work are eligible for a second working holiday visa.  

I.  Current Immigration Law – General 

Generally all non-citizens3 must have a valid visa to enter or remain in Australia.4

The Minister for Immigration and Multicultural Affairs may specify the maximum number of 
visas to be granted in each visa category in any financial year, after which no more visas may be 
issued.5   

The principal legislation is the Migration Act 1958 (Cth). This Act is the sole authority for the 
granting of visas. A non-citizen who does not have a valid visa is considered an unlawful non-citizen and 
is subject to automatic detention6 and removal.7 In practice, detention is more likely to be applied to those 

                                                      

1  DEPARTMENT OF IMMIGRATION AND MULTICULTURAL AFFAIRS [DIMIA], POPULATION FLOWS: IMMIGRATION 

ASPECTS 2004-05 ED. iii (Commonwealth of Australia, (2006). 

2  Id. For example, in 2004-2005, 39,000 permanent visas were granted to persons already in Australia on visitor, 
student, or temporary worker visas.See JANET PHILLIPS, SKILLED MIGRATION TO AUSTRALIA, E-BRIEF  (Australian 
Parliamentary Library, 2006), available at http://www.aph.gov.au/library/INTGUIDE/SP/Skilled_migration.htm.  

3  Migration Act 1958 (Cth) § 42. Other than New Zealand citizens traveling on New Zealand passports, permanent 
residents of Norfolk Island, inhabitants of the Torres Strait undertaking traditional activities or those brought to Australia by 
immigration officials, has been removed from Australia but returned to Australia by the country to which they were removed, 
or persons required to be in Australia to give effect to a court or ministerial order.  

4  Migration Act 1958 (Cth) § 42.  

5  Migration Act 1958 (Cth) §§ 85, 86. 

6  See Migration Act 1958 (Cth) § 5 for the definition of migration detention. Migration detention may include 
detention within prison facilities or detention by an immigration officer.  

7  Migration Act 1958 (Cth) §§ 13, 14, 189 & 198. 

http://www.aph.gov.au/library/INTGUIDE/SP/Skilled_migration.htm
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arriving illegally rather than those who overstay their visa;8 however, overstayers who have been caught 
working illegally have been detained.9

II.  Current Immigration Law – Temporary Workers (General) 

Australia currently is considering a program for contract labor from the Pacific region to 
undertake seasonal work for selected regional industries.10  

Australia does provide temporary work visas for skilled temporary employees and 
businesspersons. Generally such visas must be ‘sponsored’ by the potential employer. These temporary 
work visas are: 

• business (Long Stay); 

• educational/academic; and 

• medical practitioner. 

Additionally, Australia has several temporary visas with partial or full work rights, such as 
working holiday makers and student visas, employment in specific occupations or sectors (i.e., religious 
workers), domestic workers for diplomatic and senior executives, entertainers, or film and television 
production staff. 

A.  Business (Long Stay)  

The most relevant visa for engagement of temporary workers is the Temporary Business (Long 
Stay) visa (subclass 457), referred to as a 457 visa. This visa allows businesses to apply for and be 
approved as a sponsor11 and, once qualified as a sponsor, to recruit overseas staff for work in Australia 
for periods of three months to four years.  

A 457 visa is available via Sponsorship, a Labour Agreement or Invest Australia Supported 
Skills Agreements scheme. Employees under these visas must be paid a minimum specified salary and 
will pay Australian taxes but will not be eligible to access Australia’s universal health insurance 
(Medicare) or social security benefits. 

In 2004-2005, 49,855 Business (Long Stay) visas were granted. The top five occupation groups 
were computing (11.9 percent), managers (10.8 percent), registered nurses (9.2 percent), business and 

                                                      

8  MARY CROCK & BEN SAUL, FUTURE SEEKERS: REFUGEES AND THE LAW IN AUSTRALIA 75 (The Federation Press, 
2002). 

9  See media release DIMIA, 44 Illegals Located In Sydney Vsp139/2004 (Nov., 28 2004), available at 
http://www.minister.immi.gov.au/media_releases/media04/v04139.htm.   

10  A. MILLBANK, A SEASONAL GUEST WORKER PROGRAM FOR AUSTRALIA? RESEARCH BRIEF NO. 16 2005-06 
(Australian Parliamentary Library 2006); see also SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION 

REFERENCES COMMITTEE PROPOSED INQUIRY ON PACIFIC REGION SEASONAL LABOUR (forthcoming report, due Oct. 18 2006). 

11  Approval as a sponsor is for two years during which the employer may sponsor an agreed number of overseas 
employees.  

http://www.minister.immi.gov.au/media_releases/media04/v04139.htm
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information professionals (3.8 percent), and chefs (3.0 percent).12 In 2004-2005, 14,604 Business 
(Long Stay) visa holders applied to remain permanently in Australia.13

As of June 30 2005, the total number of current Business (Long Stay) visas was 62,700 and 
visa holders had a medium age of thirty-one years.14 The majority of Business (Long Stay) visa holders 
are United Kingdom (UK) citizens (31 percent), with the next top four citizenship groups being 
Japanese, American (United States), South African, and Indian.15

B.  Sponsorship 

Each sponsoring business16 must be an approved sponsor and must separately nominate any 
position to be filled by a foreign worker. Each position must meet the minimum skills thresholds for 
that occupation and the minimum salary level.17  

Once a business is approved as a sponsor and a position is approved for sponsorship, then the 
foreign worker may apply for a visa.  Foreign workers are assessed to ensure they have skills that 
match those required for the vacancy, they will be paid the approved salary, they have attributes 
consistent with their proposed employment, and they genuinely are committed to fulfilling their 
employment contract in Australia. In addition, they must meet health and character requirements and 
any other visa requirements.  

C.  Labour Agreement 

Labour Agreements may provide for both temporary and permanent visas.  Labour Agreements 
are between the government and an employer or industry association to allow Australian employers to 
recruit a specified number of foreign workers (generally over ten), in response to identified or 
emerging labor shortages in circumstances that cannot be solved via sponsorship.  

Once a Labour Agreement is approved, the foreign worker may apply for a visa.  Foreign 
workers will be assessed to ensure they have the skills (including English language skills), 
qualifications, and experience specified in the Labour Agreement; they satisfy any mandatory licensing, 
registration, or professional membership required for the nominated positions; and that they meet the 
health and character requirements and any other visa requirements.  

D.  Invest Australia Supported Skills Agreements (IASS) 

IASS Agreements may provide both permanent and temporary visas. The IASS program is 
intended to support foreign direct investment by encouraging international firms to establish a presence 
in Australia. An IASS Agreement allows companies (who are making a significant investment in 

                                                      

12  DIMIA, supra note 1, at 68. 

13  Id. at 69. 

14  Id. at 76. 

15  Id. at 76. 

16  A state or territory government also may act as a sponsor but do not have to fulfill a sponsor’s obligations.  

17  Regional employers may seek an exemption from the minimum salary or skill levels for positions in regional and 
rural Australia.  



Temporary Worker Programs – June 2006                                                           The Law Library of Congress – 7 

Australia) to bring key foreign and managerial employees to Australia.  An IASS Agreement is for two 
years; however, individual visas may extend beyond the period of the IASS Agreement.  

Under an IASS Agreement the company must establish that the proposed foreign workers are 
existing employees of the company, they are necessary to establish or manage the proposed operation, 
and they fall within a list of eligible occupations (generally requiring a formal qualification with at least 
three years formal study). The foreign worker must apply for a visa and meet the necessary health and 
character requirements and any other visa requirements.  

E.  Educational/Academic 

The Educational visa (subclass 418) allows educational workers to be sponsored by their 
employer to work for three months to four years where such positions cannot be filled from within the 
domestic labor market.18 The employer must be an Australian tertiary education, school, or research 
institution.19  

In 2004-2005, 227 Educational visas were granted.20  It also is possible to employ educational 
workers via a 457 visa, and therefore more sponsors and applicants are being directed towards them.21  

F.  Medical Practitioners 

The Medical Practitioner visa (subclass 422) provides for employers to sponsor medical 
practitioners to work in Australia for up to four years where such positions cannot be filled from within 
the domestic labor market.22  In 2004-2005, seventy-two Medical Practitioner visas were issued.23  It is 
also possible to employ medical practitioners via a 457 visa. 

III.  Employment Verification 

Employment verification is relevant for all employers of non-citizens and permanent residents.  

A.  Sponsor Obligations 

Sponsors (unless a state or territory government) are required to agree to certain sponsorship 
undertakings in relation to sponsored employees.  These include notification of any changes such as 
cessation of employment or change of employment location; reimbursement of costs should the employee 
overstay their visa and need to be removed or should they make a claim for a protection visa; payment of 
all medical or hospital expenses arising from treatment of the employee in a public hospital; and 
responsibility for the costs of the employee’s return travel.  

                                                      

18  Labour market testing is not required where the position is for less than twelve months, is for senior academic or 
research staff, or is part of a Labour Agreement.  

19  DIMIA, supra note 1, at 69. 

20  Id. 

21  Id. 

22  Labor market testing is not required if the position is part of a Labour Agreement, it is in an area of need as 
identified by the relevant health authorities, or if the occupation is on the Migration Occupations in Demand List (MODL). See 
the DIMIA website at http://www.immi.gov.au/migration/skilled/advice_doc/gn_modl.htm.  

23  DIMIA, supra note 1, at 70. 

http://www.immi.gov.au/migration/skilled/advice_doc/gn_modl.htm
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Should sponsors fail to fulfill their obligations, they may be barred from sponsoring further 
employees, have their sponsorship agreement cancelled, and have the visas of any of their sponsored 
employees (and their families) cancelled.  

B.  Compliance Strategies 

Australia’s compliance strategies are based on the voluntary compliance of both employers and 
visa holders, the monitoring of sponsors, and the imposition of criminal sanctions on workers who work 
in contravention of their visa conditions.24  

Monitoring of sponsors consists of: 

• sponsors completing and submitting a monitoring form within twelve months of 
commencing sponsorship (In 2004-2005, 7,963 sponsors were monitored);25 and 

• discretionary site visits by immigration authorities (generally to sponsors in higher risk 
industries)26 (In 2004-2005, 25 percent of sponsors’ were site visited).27  

General compliance strategies include: 

• The Employer Awareness Campaign – informational campaign aimed at educating 
employers. (In 2004-2005, 1,090 employer awareness sessions were conducted);28 

• Verification – on-line verification and free-call or fax-back facilities created to confirm 
employees’ rights to work (In 2004-2005, the information line received 3,005 work-
related calls, the fax-back facility received 27,283 calls);29 and 

• Illegal Worker Warning Notices – administrative notices issued to employers and labor 
suppliers that engage or supply illegal workers (In 2004-2005, 2,280 warning notices 
were issued).30 

C.  Penalties for Employing an Illegal Worker 

There are few penalties for employers who employ unlawful non-citizens or non-citizens in 
contravention of their visas’ conditions. It is an offence to aid and abet an illegal worker to commit an 
offense (e.g., the offense of working in contravention of their visa);31 however, prosecutions are rare 
                                                      

24  Migration Act 1958 § 235. However, prosecutions rarely occur as offenders generally are removed from 
Australia. See Migration Amendment (Employer Sanctions) Bill 2006 (Cth).  

25  DIMIA, supra note 1, at 69. 

26  DIMIA, SPONSORING A TEMPORARY OVERSEAS EMPLOYEE TO AUSTRALIA. BOOKLET NO. 11, 13 (Commonwealth of 
Australia 2005). 

27  DIMIA,.supra note 1, at 69. 

28  DIMIA, MANAGING THE BORDER: IMMIGRATION COMPLIANCE 2004-05 EDITION 58 (Commonwealth of Australia 
2005). 

29  Id. Statistics for the online facility are not yet available.  

30  Id. 

31  Criminal Code Act 1995 (Cth) § 11.2. 
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due to difficulties in obtaining evidence and establishing an employer’s intention to aid and abet the 
worker to commit the offense.32  

There is a proposal to introduce offenses for employers and labor suppliers who allow or refer 
illegal workers to perform work where they know or are reckless as to whether the worker is an illegal 
worker.33  

IV.  Immigration Compliance 

Temporary workers and others who overstay their visas are termed “overstayers.” As of June 30, 
2005, there were estimated to be 47,800 overstayers in Australia.34  Most overstayers remain beyond the 
legal duration of their visas for a short period (a few days or a week) and voluntarily leave Australia.35  It 
is presumed, nevertheless, that a significant number of long-term overstayers work illegally while in 
Australia. 36

As of June 30, 2005, most overstayers once held a legal visitor visa (40,630 or 85 percent).37  
Some 2,860 persons or 6 percent of overstayers once held a legal student visa and 2,220 or 5 percent of 
overstayers once held a legal temporary resident visa. 38   

Most overstayers were from the United States (4,940), the UK (4,075), the Peoples’ Republic of 
China (3,760), Indonesia (2,675), and the Republic of Korea (2,620).39 The USA and the UK’s figures 
reflect the high number of visas issued to their applicants; however, the comparatively low percentage 
rate of overstayers from these countries means they are considered low-risk.40 The country with the 
highest overstay rate was Kiribati (with 2.46 percent of its 1,867 visitors) and the country with the highest 
non-return rate for visitors was Greece (with 8 percent).  

Prepared by Lisa White 
Foreign Law Specialist 
June 2006 

                                                      

32  Migration Amendment (Employer Sanctions) Bill 2006 (Cth) Explanatory Memorandum ¶ 7.18.  

33  Migration Amendment (Employer Sanctions) Bill 2006 (Cth). 

34  DIMIA, supra note 1, at 77. 

35  Id. at 77. 

36  DIMIA, supra note 28, at 59. 

37  DIMIA, supra note 1, at 77. 

38  Id.  

39  Id.  

40  Id.  
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LAW LIBRARY OF CONGRESS  

CANADA 

TEMPORARY WORKER PROGRAMS  

Executive Summary 

Canada has a relatively large immigration program and a smaller guest worker 
program.  Temporary workers generally are required to obtain work permits following a 
labor certification process conducted by the government.  Employers must ensure that 
permits are valid and government officials must ensure that social insurance and health 
insurance cards are valid.  Canada has special programs for temporary agricultural 
workers, live-in caregivers, and information technology programmers.  The first category 
is based on agreements Canada has with major suppliers of agricultural labor such as 
Jamaica and Mexico. Although they are not often imposed, Canada has severe maximum 
penalties for immigration offenses.  

I.  Immigration 

Although Canada has an active immigration program, it does not have formal country, 
hemispheric, or overall quotas.  The government establishes annual targets based upon recent trends and 
the country’s absorptive capacity.  The previous Liberal Government headed by former Prime Minister 
Chretien announced that Canada hoped eventually to increase its total annual immigration to around 
300,000 a year.  That figure would represent approximately 1 percent of the Canadian population.  
However, the annual targets were never set that high.  In 2004, Canada accepted approximately 235,000 
persons for permanent residence.1  Permanent residents often are referred to as “landed immigrants.” The 
three basic classes of immigrants in 2004 were the family class, economic immigrants, and refugees. 

Canada employs a points system to evaluate applicants for immigrant visas.  In order to be 
accepted for permanent residence as an economic immigrant, a person must usually obtain sixty-seven 
points out of a possible one hundred.  Applicants are assessed in the six weighted categories of education, 
language skills, experience, age, arranged employment, and adaptability.  The family class is generally 
limited to spouses, parents and grandparents, and minor children who are unmarried.  However, there are 
some exceptions for persons whose only living relatives are Canadians or immigrants to whom they are 
related in more remote degrees. 

II.  Temporary Workers 

Many persons who would like to immigrate to Canada are unable to accumulate the required 
number of points.  For these persons, as well as for persons who intend to work in Canada only 
temporarily, Canada has a guest worker program.  There is no quota on guest workers, but the numbers of 
work permits issued annually has remained fairly constant.  The most recent statistics indicate that 
approximately ninety thousand work permits were issued in 2005.2   Foreign workers who want to work 
                                                      

1  Citizenship And Immigration Canada, Facts And Figures 2004, 
http://www.cic.gc.ca/english/pub/facts2004/overview/1.html.  

2  Citizenship And Immigration Canada, Work Permits, http://www.cic.gc.ca/english/work/index.html.  

 

http://www.cic.gc.ca/english/pub/facts2004/Overview/1.Html
http://www.cic.gc.ca/English/Work/Index.Html
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temporarily in Canada must generally have a job offer and a work permit before they arrive in Canada.  
Most job offers must be approved or confirmed by Human Resources and Skills Development Canada. 
(HRSDC)  In order for a Canadian employer to show that he or she needs to hire a foreign worker, he or 
she must show that there is no Canadian citizen who is willing and able to fill the vacant position. 
Employers in remote regions of Canada’s north are most often in this position. HRSDC classifies 
occupations according to skill levels.  Skill level A usually requires a university education, skill level B 
encompasses apprenticeship training, skill level C requires secondary-school training, and skill level D 
requires on-the-job training.  In 2004, 40 percent of work permits went to skill level A applicants, 30 
percent to skill level C applicants, 20 percent to skill level B applicants, and skill level D had 2 percent of 
applicants.  There also is a special managerial class that accounted for 5 percent of the work permits in 
2004; however, the strong Canadian economy and worker shortages have recently lead to calls from 
employers for a larger guest worker program.3  The North American Free Trade Agreement (NAFTA) 
gives professionals rights to seek cross-border employment.  Nevetheless, NAFTA professionals are 
required to obtain work permits.  Business persons covered by NAFTA who are remunerated outside of 
Canada do not usually need a work permit. 

In addition to the general temporary worker program, Canada has three specific guest worker 
programs designed to attract temporary agricultural workers, live-in caregivers, and information 
technology professionals. 

III.  Agricultural Workers 

Canada has a Seasonal Agricultural Workers Program (SAWP).  Under this program, Canada has 
signed SAWP agreements with Jamaica, Mexico, Barbados, and Trinidad and Tobago.  Under these 
agreements, persons apply to the program in their home country and are screened by local authorities.  
Canadian immigration officials then issue work permits to screened workers in accordance with Canada’s 
agricultural needs.  The majority of the agricultural workers are admitted in the second and third quarters 
of each year.  Guatemala is not included in SAWP, but an increasing number of work permits have been 
issued to workers from that country over the past two years.  Nevertheless, Mexico and Jamaica are the 
leading source countries with 53 and 28 percent of the SAWP permits issued to citizens of those 
countries, respectively.  The total number of SAWP permits issued in 2004 was approximately 22,000.4  
Under the SAWP agreements, consular officials are allowed to visit housing facilities to ensure that they 
meet Canadian standards.  Foreign officials also keep records on the returns of agricultural workers. 

IV.  Live-in Caregiver Program 

In 2004, Canada admitted almost six thousand persons as live-in caregivers.5  These persons are 
allowed to apply for permanent residence after two years of service. 

V.  Information Technology Professionals 

In 2004, Canada admitted approximately 1,200 information technology professionals under a 
special program that expedites the issuance of permits.6  It appears that extensions of these permits are 
common. 

                                                      

3  THE ECONOMIST, May 27, 2006, at 63. 

4  Id. 

5  Id. 
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 Although it is still slight higher than in the United States, unemployment has fallen dramatically 
in Canada in recent years and shortages recently have led to calls from employers for a larger guest 
worker program.7 Canada’s strong labor unions, however, have generally opposed increases, which might 
have the effect of depressing domestic wages.   

Persons who obtain a temporary work permit generally are required to pay social insurance and 
health insurance premiums. Government officials check to see whether the social insurance numbers 
given to employers by temporary workers are valid.  

VI.  Enforcement 

Canada’s Immigration and Refugee Protection Act8 contains several specific and one general 
offense.  The first specific offense is human smuggling and trafficking.  Under section 117 of the Act, 
persons who organize, induce, aid, or abet less than ten persons illegally coming into the country are 
liable on a first offense to a maximum sentence of ten years imprisonment and a fine of Can$500,000.9  
Subsequent offenses are punishable with a maximum sentence of fourteen years imprisonment and a fine 
of Can$1,000,000.  If the Crown prosecutor decides to proceed against the accused in summary 
proceedings, rather than by way of an indictment, the maximum sentence is two years imprisonment and 
Can$100,000.10  The difference between indictable and summary offenses in Canada is similar to the 
difference between felonies and misdemeanors in the United States. 

The maximum penalties for smuggling ten or more persons into the country are much harsher.  
For a first offense, a person can be sentenced to up to life imprisonment and fined up to $1,000,000.11  A 
person accused of this crime cannot be tried in summary proceedings, but no person can be prosecuted for 
human smuggling without the consent of the Attorney General of Canada.   

Persons who organize the smuggling into Canada of others through abduction, deception, force, 
or coercion, and persons who disembark persons at sea for the purpose of having them come to Canada  
also face the maximum penalty of life imprisonment and fines of up to Can$1,000,000.12  The latter 
provision was included in the Act in response to several instances of human traffickers intentionally 
allowing boatloads of persons to wash up on Canadian shores.  While many of these persons were 
eventually granted asylum, the practice was condemned widely and the Government decided to create 
harsh penalties for human traffickers as a way of discouraging this practice. 

In determining sentences, judges are to consider whether there were any aggravating 
circumstances such as death, bodily harm, profit motives, connections with organized crime, humiliating 
treatment, and sexual exploitation.13

                                                                                                                                                                           

6  Id. 

7  THE ECONOMIST, May 27, 2006, at 63. 

8  Immigration And Refugee Protection Act, 2001 S.C. C. 27, as amended. 

9  Id.§ 117. 

10  Id. 

11  Id. 

12  Id. §§ 118-119. 

13  Id. § 121. 
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A second category of specific immigration offenses relates to documents.  Possessing, importing, 
and exporting fraudulent passports or visas that could be used to establish an individual’s identity are 
prohibited.14 Canadian passports purportedly are prized by foreign terrorists and foreign espionage 
agencies because they are accepted widely in Europe and the United States.  Because Canada has a large 
immigrant population, these fraudulent passports do not raise as much suspicion as fraudulent passports 
from certain other countries. The maximum penalty for offenses using a fraudulent document or dealing 
in fraudulent documents is fourteen years imprisonment.  

Aside from the specific immigration offenses, the Immigration and Refugee Protection Act 
creates a general offense that applies to all types of prohibited activities that do not have specific 
punishments.  Illegally entering the country, illegally overstaying a visa, failing to appear for a hearing, 
escaping from lawful custody or detention imposed under the Act, and illegally employing a foreign 
national to violate the Act all fall under the general offenses category.  Prosecution for the illegal 
employment of foreign nationals is subject to a defense which allows employers to show that they used 
“due diligence.”15  As is the case with certain specific offenses, prosecutors have discretion to decide 
whether a person shall be tried by way of an indictment or in summary proceedings for all general 
offenses.  The maximum penalty on conviction on indictment is two years imprisonment and a fine of 
Can$50,000.  The maximum penalty on summary conviction is six months imprisonment and a fine of 
$10,000.  It appears that incarceration for most types of immigration offenses is not common,16 but, in 
one reported case, two persons convicted of attempting to help three foreigners enter the country illegally 
were sentenced to two months imprisonment, in addition to the six weeks they already had been 
detained.17

VII.  Concluding Remarks 

In conclusion, Canada has relatively severe maximum penalties for immigration offenses.  These 
penalties were created in response to high-profile cases involving abandoned boatloads of illegal 
immigrants, terrorist concerns, and uses of Canadian passports by foreign espionage agencies.  It does not 
appear that persons who illegally cross the border or overstay a visa often are incarcerated.  However, 
Crown prosecutors do have the power to proceed against them through proceedings that are similar to 
charging a person with a felony in the United States. 

Prepared By Stephen F. Clarke 
Senior Foreign Law Specialist 
June 2006 

                                                      

14  Id. § 122. 

15  Id. § 124. 

16  Information Obtained From The Immigration Officer At The Canadian Embassy In Washington, D.C. On May 
24, 2006. 

17  R. V. Tongo, 2002 B.C.P.C. 463 (B.C. Prov. Ct.). 
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Executive Summary 

In 2004, France only accepted 7,041 permanent workers, about 10,000 
provisional workers, and 15,743 seasonal workers from third countries as a result of its 
virtual freeze on the employment of foreign nationals dating back to 1974. This number 
excludes nationals from the Member States of the European Union who are governed by 
different rules. Under the standard procedure, foreign workers must have arranged for 
employment that is approved by the Labor Department before entering France. Labor 
inspectors along with the judiciary police have the right to enforce immigration law. 
Employers who hire undocumented foreign workers face both criminal and civil 
penalties. In addition, they may be denied public assistance. Foreign workers unlawfully 
entering or staying in France risk one-year imprisonment and a €3,750 fine. 

I.  Background  
 

France has had a virtual freeze on the employment of foreign nationals other than those from the 
Member States of the European Union since August 1974, following the oil crisis.1  This report addresses 
non-EU nationals who wish to work in France. EU nationals are governed by a different set of rules. 
Statistics on admissions prepared by the Department of Labor, Directorate of Population and Migrations 
show that only 7,041 permanent workers,2 about 10,000 provisional workers, and 15,743 seasonal 
workers from third countries lawfully entered France in 2004. The 2005 statistics have not yet been 
published.3 Unemployment in France is currently very high. As a result, work permits systematically are 
denied unless the applicant belongs to one of the following categories: highly qualified individuals, 
scientific researchers, highly paid executives, or spouses of persons legally working in France.4

II.  Authorizations to Work: Standard Procedure  

Before entering France, foreign nationals from third countries must have arranged for 
employment, which must be approved in advance by the Labor Department and, in addition, they must 
show proficiency in French if they wish to settle on a long term basis. 5   The main criterion upon which 
approval is to be based is “the employment situation in the profession held by the foreign worker and in 
                                                      

1  FRANÇOIS JULIEN-LAFERRIERE, DROIT DES ETRANGERS  217 (Presses Universitaires de France 2001);  MINISTRY OF 

ECONOMY, 2006 REPORT ON SELECTIVE IMMIGRATION AND THE NEEDS OF THE FRENCH ECONOMY,   
http://www.ladocumentationfrancaise.fr/rapports-publics/064000160/index.shtml (last visited June 26, 2006). 

2  The term “permanent” here does not relate to the immigration status of the worker, but to the work position.  French 
labor law distinguishes between permanent positions, which are related to the usual and permanent activities of a company, and 
temporary employment, which is  the performance of a specific task. 

3  Department of Labor, Directorate of Population and Migrations, Immigration and Foreign Presence in France in 
2004,  http://social.gouv.fr/IMG/pdf/rapport_immigration_2004_synthese.pdf. 

4  FRENCH TAX AND BUSINESS LAW GUIDE, ¶ 58-700 (Sweet and Maxwell Ltd. 2006). 

5  CODE DU TRAVAIL,[C. TRAV.], art. L. 341-2 (Dalloz 2006). 

http://www.ladocumentationfrancaise.fr/rapports-publics/064000160/index.shtml
http://social.gouv.fr/IMG/pdf/rapport_immigration_2004_synthese.pdf
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the geographic area where he is seeking to carry on such profession.” 6 This criterion was set forth to 
protect the national employment market. It means that employment of a foreign national is authorized 
only when no candidate on the unemployed list is able to occupy the proposed position. The introduction 
of this criterion in 1974 resulted in the freeze discussed in Section I.7

The authority in charge of approving or denying the request compares the number of employment 
offers and employment applications recorded by the Agence nationale pour l’emploi (National Agency 
for Employment) in the professional branch considered.  If the employment applications in the geographic 
area and professional branch considered are higher than the employment offers, the request will be 
denied.  A request may be denied even though there is no national candidate who fits exactly the profile 
of the position because the comparison is done at the “professional branch” level.8

There are several additional criteria but they are subsidiary.  They will be considered only when 
no national candidate can fill the position being sought by the foreign national.  Two criteria relate to the 
employer and aim at protecting the foreign worker. The Labor Department will verify that the 
employment conditions of the foreign worker are the same as those benefiting French workers, and that 
the employer has taken all necessary measures to ensure the foreign worker’s lodging.9 Finally, the last 
criterion takes into account the applicant and the employer’ past compliance with all the rule and 
regulations imposed by French labor law.10 If the authorization to work is granted, the applicant is issued 
a temporary residence card stamped “salaried employee.” This card is valid for one year and is renewable. 
These foreign nationals usually have an employment contract valid at least one year or for an 
undetermined duration. They are classified as permanent workers as explained in footnote two of this 
report. 

III.  Admission to Work Procedure 

 Foreigners who already are lawfully in France and are holding a temporary resident card use this 
procedure. If the type of card they hold does not allow them to pursue remunerative activities, they must 
file an application for a work authorization, accompanied by an employment contract. Given France’s 
immigration policy, this procedure mainly benefits spouses of persons who lawfully reside in France and 
have not yet qualified for a ten-year residency card.11

IV.  Provisional Authorizations to Work 

 Provisional authorizations to work may be granted to certain categories of foreign workers for 
employment, which is temporary by its nature or surrounding circumstances. A provisional work 
authorization is valid nine months and can be renewed.12 Provisional authorization may be granted, for 

                                                      

6  Id. art. R. 341-4. 

7  FRANÇOIS JULIEN-LAFERRIERE, supra note 1. 

8  FRANÇOIS JULIEN-LAFERRIERE, supra note 1, at 218, 219. 

9  C. TRAV., art. R. 341-4. 

10  Id. 

11  FRENCH TAX AND BUSINESS LAW GUIDE, supra note 4, ¶ 58-730. 

12  C. TRAV., art. R. 341.7. 
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example to employees who are “loaned” by a foreign corporation to a French corporation, or employees 
who install or set up material sold by a foreign corporation to a French corporation.13

V.  Seasonal Authorizations to Work 

 To enter France, a seasonal worker must have a contract approved by the Labor Department. The 
contract defines the type of work, its location and its length. The foreign worker may work for a 
maximum aggregate of six months, during any period of twelve consecutive months. The law specifically 
provides that “the same employer will not be allowed to resort to one or more seasonal contract for more 
than six months during any period of twelve consecutive months.”14  There is one exception to this rule. 
An employer is authorized to hire seasonal workers to perform certain types of agricultural work for up to 
eight months if he can show that he is unable to find workers already in France to perform these tasks. 
Seasonal workers are required to return to their country of origin once their work contract expires. 

VI.  Sanctions for Hiring Undocumented Foreign Workers 

 Employers who hire undocumented foreign workers face criminal and civil penalties. Labor 
inspectors have the right along with the judiciary police to enforce immigration infringements committed 
by employers.15  They may request that employers and employees prove their identity and address while 
performing site visits. 

A.  Criminal Penalties 

 Employers who hire undocumented foreign workers may be sentenced to a five-year 
imprisonment and a €15,000 fine for each worker.16  Individuals participating in a conspiracy to employ 
illegal foreign workers may be sentenced to a ten year imprisonment and a €100,000 fine.17  The 
maximum fine applicable to legal entities committing the offenses described is equal to five times the 
level specified for individuals.18  Employers also are liable for the cost of sending the foreign nationals 
back to their home country.19

 B.  Civil Penalties 

 Employers who unlawfully hire foreign workers must pay a special contribution to the Agence 
nationale de l’accueil des étrangers et des migrations (National Agency for Welcoming Foreigners and 
Migrations). The contribution is usually equal to one thousand times the minimum hourly wage. 20  It may 
be reduced to five hundred times the minimum hourly wage for a first offense.21 In cases where offenses 

                                                      

13  DOING BUSINESS IN FRANCE, § 3.03[2] [C] (Matthew Bender 2005).  

14  C. TRAV., art. R. 341-7-2 

15  C. TRAV., art. L.611-2. 

16  Id. art. L.364.3. 

17  Id. 

18  Id. art. L.364-10. 

19  CODE DE L’ENTRÉ E ET DU SÉJOUR DES ÉTRANGERS [Code of Entrance and Stay of Foreigners], art. L.626-1. 

20  C. TRAV., art. R. 341-29. 

21  Id. 



Temporary Worker Programs – June 2006                                                         The Law Library of Congress – 17 

are repeated within five years, the contribution is increased to two thousand times the minimum hourly 
wage.22

 Employers also will have to pay an additional fine of €1,500 that may be increased to €3,000 if an 
offense is repeated within a year.23

 Finally, public assistance in the form of hiring incentives and professional training subsidies may 
be refused to employers who have hired undocumented foreign workers.24

 C.  Enforcement of Sanctions 

 A 2005 report presented on January 2006 by the National Commission on the Fight Against 
Illegal Work shows that 60,000 companies were investigated in 2005, and that 3,054 companies 
committed a total of 9,747 offenses. In the second semester of 2005, 601 controls were allowed to check 
15,000 workers and identified 786 undocumented foreign workers.25

VII.  Sanctions for Unlawful Entry and/or Stay On French Territory 

 A foreign national who enters France without the proper documentation, or the necessary work 
authorization or stays in France after his visa has expired is subject to a one-year imprisonment and a 
€3,750 fine.  The court may also prohibit him to re-enter French territory for a maximum period of three 
years.26

Prepared by Nicole Atwill 
Senior Foreign Law Specialist 
June 2006 

                                                      

22  Id. 

23  Id. art. R.364-1. 

24  C. TRAV., art. L.325-3. 

25  Ministère de l’emploi, Communication sur la lutte contre le travail illegal, 
http://www.travail.gouv.fr/actualite/communiques/communication-sur-lutte-contre-travail-illegal-intervention-conseil-
ministres-du-22-mars-2006-3085.html (last visited June 20, 2006). 

26  CODE DE L’ENTRÉ E ET DU SÉJOUR DES ÉTRANGERS, supra note 19, art. L.621-1. 

http://www.travail.gouv.fr/actualite/communiques/communication-sur-lutte-contre-travail-illegal-intervention-conseil-ministres-du-22-mars-2006-3085.html
http://www.travail.gouv.fr/actualite/communiques/communication-sur-lutte-contre-travail-illegal-intervention-conseil-ministres-du-22-mars-2006-3085.html
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Executive Summary 

 The immigrant population in Germany is based to a considerable extent on guest 
worker programs of the 1960s that resulted in the permanent residence of the Turkish 
guest workers.  Since 1972, German policy on the admission of foreign workers has been 
restrictive, despite the passage of an immigration law in 2004 that aimed at making it 
easier for Germany to hire foreign workers. 

 Holders of new work visas are temporary for five years before they may qualify 
for a permanent visa, and permanent residents with eight years of lawful residence may 
qualify for naturalization.  Generally workers are admitted on an individual basis, as 
needed by a particular employer.  Guest worker programs exist only for computer 
specialists who may obtain a temporary visa of five years’ duration, for seasonal workers 
for less than one year, and for contingents of East European contract workers for one to 
two year periods. 

 The number of admitted alien workers has decreased in recent years due to high 
unemployment rates. In 2004, some 600,000 legal newcomers were reported, and two 
thirds of these came from European countries.  Included in that number were 139,283 
Polish citizens with temporary seasonal or contingent worker visas, and large numbers of 
citizens of long-time European Union countries who can move freely to Germany, 
indicating that the rate of immigration from non-European countries was low. 

Germany has criminal penalties for aliens who enter unlawfully or overstay their 
visas and for employers who hire illegal aliens. Employers are controlled rigorously and 
enforcement against illegal aliens makes them risk prosecution by seeking emergency 
medical care or by crossing borders legally. Nevertheless, the number of illegal aliens is 
estimated at 0.5 million to 1.5 million. Enforcement is localized and standards may vary.   

I.  Introduction 

Ten percent of the German population is comprised of immigrants and a large percentage of them 
came to Germany during the 1960s as guest workers, mainly from Turkey, on the assumption that they 
would leave again.  The guest worker programs were terminated in 1972, yet many of the then present 
guest workers were able to make their stay permanent and to bring their families to Germany as well.1  
Germany also has attracted large number of refugees, due to the generosity of its asylum procedures, high 
human rights standards, and employment opportunities.2  Since the 1980s, Germany has repeatedly 
attempted to reform its immigration laws with the twofold goals of curbing the immigration of unwanted 

                                                      

1  H. Hartnell, Citizenship and Migration in the European Union and Germany, 24 BERKELEY JOURNAL OF 
INTERNATIONAL LAW 330 (2006). 

2  Failing the Test: Germany Leads Europe in Dismantling Refugee Protection, 36 TEXAS INTERNATIONAL LAW 
JOURNAL 231 (2001). 
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workers while promoting the integration of lawful immigrants.  The last major reform became effective in 
January 2005 and it purported to allow for more legal immigration.3  However, the law is still very 
restrictive.4  

Current immigration laws do not favor the permanent admission of large groups of unskilled 
workers.  Instead, work visas for aliens are issued very selectively and only to highly qualified 
professionals and these visas are largely temporary and take some time to solidify into a permanent status.  
From 2000 through 2004, Germany issued a so-called Green Card to foreign computer specialists to 
encourage their relocation to Germany. However, this program limited an alien’s residence in Germany to 
five years5 and was not very popular with qualified aliens.6  Seasonal demands for unskilled labor are 
filled by strictly supervised seasonal worker programs and by contract workers admitted on the basis of 
agreements with foreign, largely East European countries.  These programs are truly temporary.  
However, the need for these programs will decrease in the next few years, after expiration of a transition 
period that still bars the nationals of East European countries to exercise the European Union’s right of 
free movement within Germany.7  

II.  Current Law on the Admission of Workers 

A.  In General 

Generally, aliens who come to Germany for the purpose of being employed or of operating a 
business obtain a temporary permit that must be renewed periodically.8  For employed aliens, a customary 
renewal period is one year, and renewal can be granted more easily if the employee stays with the initial 
employer.9  Only after five years of continued residence can alien workers apply for a permanent 
residence permit.10 The conditions for obtaining a temporary permit under these general rules are 
stringent, requiring not only personal integrity and financial solvency but also permission from the 
Federal Labor Office for the individual case, which is granted in accordance with economic requirements 
and under consideration of the high unemployment rate in the country. The temporary permit may contain 
special conditions and restrictions and, in any event, specifies the time of its expiration.  The conditions 
for renewal are even more stringent,11 by requiring, in addition to the entry requirements, proof of 
linguistic and civic integration,12 and among the additional requirements for a permanent permit, an 

                                                      

3  Zuwanderungsgesetz, July 30, 2004, BUNDESGESETZBLATT [BGBl, official law gazette of the Federal Republic of 
Germany] I at 1950.   

4  A. Marschner, Das reformierte Recht der Ausländerbeschäftigung – Alter Wein in neuen Schläuchen?, 57 DER 
BETRIEB 499-502 (2005). 

5  Verordnung über die Arbeitsgenehmigung für hochqualifizierte ausländische Fachkräfte der Informations- und 
Kommunikationstechnologie, July 11, 2000, BGBl  I at 1146, as amended by Gesetz, Dec. 23, 2003, BGBl I at 2848.   

6  Bundesamt für Migration und Flüchtlinge, Teilstatistik Migration und Flüchtlinge 66 (Aug. 19, 2005), 
http://www.bamf.de. 

7  Id. at 62. 
8  Aufenthaltsgesetz[AufenthG], Jun. 30, 2004, BGBl I at 1950, §§ 18, 21.  
9  Beschäftigungsverordnung [BeschV], Nov. 22, 2004, BGBl I at 2937, § 6. 
10  AufenthG, § 9. 
11  AufenthG § 8. 
12  Aliens who work in Germany are required to take integration courses to learn the language and the system of 

government [AufenthG, § 44 a]. 

http://www.bamf.de/
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individual must vest in the German social security system, by having paid contributions for at least five 
years.13

The only exception from the initially temporary nature of work visas is provided for highly 
qualified and highly compensated executives or scientists.  These individuals can be granted a permanent 
work visa at the beginning of their employment in Germany, if state and federal authorities are in 
agreement on the granting of such a permanent visa. 14  

 
B.  Guest Worker Programs 
 
The so-called green card program was in effect from August 1, 2000, to December 31, 2004.15  

The program purported to attract foreign computer specialists to the German labor market, by granting 
them a residence permit with less bureaucratic hurdles than they would have faced otherwise.  Although 
the program allegedly was modeled after the U.S. green card, ii differed from the U. S. green card 
significantly;16 in particular, the German green card was granted for a maximum of five years and it did 
not create the prerequisites for obtaining German citizenship.  On January 2005, the green card program 
was replaced by provisions in a new Immigration Act that also make it somewhat easier for highly 
qualified specialists to reside and work in Germany.17  

 
The German green card program was not very successful.  As originally conceived, it allotted a 

total of twenty thousand green cards.  Of these, only 17,931 were claimed by industry over the life of the 
program, and the program lost in popularity during the later years of its existence.  During the period of 
August through December 2000, some 4,341 green cards were requested and, during 2001, this number 
rose to 6,409, only to fall to an annual 2,000 requests or less from 2002 to 2004.18  Among the reasons for 
the waning interest in the program was a decline in the economy19 and the feasibility of bringing highly 
qualified specialists to Germany even without the green card program, through individual permit 
proceedings under the immigration laws.20  The follow-up program to the green card program that went 
into effect on January 1, 2005, only resulted in nine hundred requests for residence permits during the 
year 2005.21

Unskilled seasonal workers for agriculture, tourism, domestic work, or childcare are admitted on 
the basis of agreements with their countries of origin and through the assistance of the labor offices of 

                                                      

13  AufenthG, § 9. 
14  AufenthG § 19. 
15  Verordnung über die Arbeitsgenehmigung für hochqualifizierte ausländische Fachkräfte der Informations- und 

Kommunikationstechnologie, July 11, 2000, BUNDESGESETZBLATt [BGBl, official law gazette of the Federal Republic of 
Germany] I at 1146, as amended by Gesetz, Dec. 23, 2003, BGBl I at 2848. 

16  H. Philip Martin, Green Card” für IT Spezialisten – Was lässt sich aus der Immigrationspolitik der USA lernen? 
ARBEIT UND SOZIALPOLITIK no 9/10 at 10 (2000). 

17  AufenthG § 18 ¶ 2 as implemented by BeschV, § 27 no.1. 
18  Id. at 66. 
19  The unemployment rate for 2000, 2001, and 2002 ranged from 10.4 to 10.8 percent.  In 2003 and 2004 it rose to 11.6 

and 11.7 percent [Statistisches Bundesamt Deutschland, Registrierte Arbeitslose, at http://www.destasis.de].  In May 2005, the 
unemployment rate was 11.8 percent and in May 2006, it had fallen to 10.8 percent [arbeitsagentur.de Schnellübersichten, 
http://statistik.arbeitsamt.de. 

20  Beschäftigungsverordnung [BeschV], Nov. 22, 2004, BGBl I at 2937, § 6. 
21  M. Lutz, Kluge Köpfe kommen nicht, DIE WELT 8 (Mar. 3, 2006), availalbe at LEXIs/library News/file Zeitng.  

http://www.destasis.de/
http://statistik.arbeitsamt.de/
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these countries.  As a rule, the permits are granted for short periods and in such a manner that the workers 
have to go home before they can work again in order to preclude them from striving for a more permanent 
status. 22

 
Contingents of contract workers are hired for one to two year periods on the basis of agreements 

with East European countries.  Most of them come from Poland.23  
 

III.  Enforcement 

German immigration law provides a framework of rules that facilitates its enforcement. The 
competent authorities are the immigration offices of the states, which work with the German consular 
offices in foreign countries and with federal and state law enforcement authorities. 24 Germany maintains 
a register on aliens that contains all relevant data and is used extensively for immigration and law 
enforcement purposes.25

Work visas are entered into the passport of the alien or the passport substitute issued by the 
German authorities if the alien has no passport.  Great care is taken in the preparation of these documents 
and security measures are applied that are not disclosed to the public. The work visa in the passport or 
travel document serves to identify the alien for employment, social security purposes, and any dealings 
with the authorities.  Under certain circumstances, the authorities, to ensure compliance with immigration 
law, can hold passports and other travel documents. 26

The generally applicable punishment frame for violations of immigration law is imprisonment of 
up to one year.  This sanction is applicable to any alien who is found in Germany without a valid passport 
or travel document or without a valid visa. The penalty also applies to various forms of evasion or 
resistance against orders of the immigration authorities. If fraud or document fraud is involved, the 
punishment frame is raised to up to three years in prison.27  Human trafficking is punished with up to 
fifteen years imprisonment, depending on the circumstances.  Higher penalties are meted out, in 
particular, if organized criminality is involved or if the death of a person is caused.28

Although enforcement is far from perfect, as shown by the estimates of illegal aliens in Germany 
(see Chapter IV Statistics), there is some enforcement activity.  In the past ten years, approximately 
100,000 suspects were apprehended annually,29 and, according to reports in the daily press, aliens are 
apprehensive about seeking emergency medical care or even leaving the country legally, for fear of being 
prosecuted.  

Employers are obligated to report new and terminated employees to the social security agencies, 
and they commit administrative offenses if they fail to live up to these requirements.30 Employers also are 
                                                      

22  R. Marx, AUSLÄNDER- UND ASYLRECHt 234 (Bonn 2005). 
23  Bundesamt für Migration und Flüchtlinge, supra note 6 at 65. 
24  AufenthG § 71. 
25  Gesetz über das Ausländerzentralregister, Sept. 2, 1994, BGBl I at 2265, as amended. 
26  Aufenthaltsverordnung, Nov. 25, 2004, BGBl I at 2945. 
27  AufenthG, § 95. 
28  AufenthG, §§ 97,98. 
29  Bundesministerium des Inneren, MIGRATIONSBERICHT 59 (Nov. 2004), available at http://www.bmi.bund.de.   
30  Sozialgesetzbuch IV, Dec. 23, 1976, BGBl I at 3845, as amended, § 111. 

http://www.bmi.bund.de/
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subject to administrative sanctions if they fail to report workers to the fiscal authorities or fail to 
cooperate with the fiscal authorities in the prevention of illegal employment. Moreover, employers are 
subject to criminal sanctions of up to several years in prison if they fail to pay social security 
contributions for workers or act fraudulently in connection with the reporting of workers.31  Since July 
2004, an Act to Prevent Unreported Employment has been in effect 32 and since that time efforts have 
been stepped up to uncover all forms of illegal employment.33

IV.  Statistics 

In 2004, Germany had a population of 82.5 million inhabitants, and about 7.3 million of them 
were aliens.  Germany is an ageing country with a low birth rate and a slightly declining population, in 
which the excess of deaths over births is surpassed by the excess of new immigrants over new émigrés.  
Nevertheless, the number of aliens also has declined in recent years. Germany is one of the most densely 
populated countries in Europe, with 231 inhabitants per square kilometer. 34

In 2004, some 780,000 individuals moved to Germany, whereas some 600,000 moved away from 
Germany.  Four fifths of the newcomers and of those leaving were aliens.  The number of entries and 
exits remained about the same during the period of 1996 to 2004, whereas there were large fluctuations 
from 1991 through 1993 – a time when many East Europeans came to Germany after the fall of the Iron 
Curtain. The number of entrants admitted cannot be equated with the number of admitted immigrants 
because these figures cover various forms of entry, only some of which result in a temporary work visa 
and, possibly later-on, a permanent German residence of the alien.35   

In 2004, 6.7 million aliens lived in Germany, and 24.7 percent of them came from the fourteen 
“old” European Union countries, that is, the West European countries that were part of the European 
Union before May 2004, whereas 6.7 percent came from the ten “new” European Union countries in 
Central and Easter Europe.  The remainder, 66.8 percent, had originated from other countries.36  About 1 
million of the aliens in Germany were refugees in 2004.  Included among them were asylum claimants 
awaiting the outcome of their proceedings, refugees to whom asylum had been granted and their family 
members, refugees in a temporary admission status while their countries experienced war or civil war, 
Jewish émigrés from former Soviet Union countries, stateless persons, and a large number of de facto 
refugees, that is, aliens who are tolerated in the country on humanitarian grounds, even though they do not 
qualify technically for asylum.37

Not included in the official statistics is the presence of illegal aliens.  Estimates on their number 
in 2004 range from 500,000 to 1,500,000 and these figures are extrapolated from the number of 
apprehended criminals who are aliens and the number of illegal aliens who are apprehended for violating 
asylum and immigration laws.  Most of the figures are compiled by the states, without federal 

                                                      

31  Strafgesetzbuch, repromulgated Nov. 13, 1998, BGBl I at 3322, as amended, § 266 a. 
32  Schwarzarbeitsgesetz, Jul. 23, 2004, BGBl I at 1842. 
33  Oberfinanzdirektion Köln, Schwarzarbeit, http://www.zoll.de (last visited June 20, 2006).  
34  Bevölkerungsentwicklung in Deutschland 1991- 2004 (Statistisches Bundesamt Wiesbaden 2005), 

http://www.destatis.de (last visited June 29, 2006); Population in Facts About Germany, http://www.tatsachen-ueber-
deutschland.de (last visited June 29, 2006).  

35  Bundesamt für Migration und Flüchtlinge, supra note 6 at 10–15. 
36  Id. at 69-80. 
37  Id. at 79-80. 
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http://www.tatsachen-ueber-deutschland.de/
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coordination.  In 2003, 76,000 aliens were apprehended for illegal presence and this figure represents 
about a 20 percent decline since 2001.38  
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38  Bundesministerium des Inneren, supra note 29.  
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Italy’s laws and regulations on foreign workers have focused on short-term 
employment of unskilled labor and assumed that such workers will be returning to their 
home countries. The problem of illegal migrants has been addressed by increasingly 
restrictive procedures for repatriation or deportation, a system of bilateral treaties with 
countries supplying illegal immigrants and recurrent legalizations of illegal migrant 
workers. Although it has been possible since 1996 to apply for permanent residence after 
six years of legal residence and employment, it is very difficult to obtain Italian 
citizenship.  

I.  Background  

Italy had an estimated July 2006 population of 58.1 million people, with one of the lowest birth 
rates in Europe (1.2 births/woman) and what is claimed to be the highest population percentage of persons   
aged sixty-five and above of any country in the world (19.7 percent).1  In 2000 the number of foreign-
born people in Italy holding a residence permit was 1.39 million, with some 850,000 of them in Italy for 
employment.2 Because citizens of the European Union’s (EU) countries are free to reside and work in 
other EU countries, it is only those from outside the EU who are required to hold a residence permit.  The 
largest contingent of legal foreign migrants was Moroccans, followed by Albanians, Romanians, 
Tunisians, and Senegalese, in that order.3  Statistics on immigration in Italy are described as “highly 
problematic,” with the most widely used source of data on migration being the private Catholic charity 
Caritas, which has enjoyed privileged access to data from the Ministry of the Interior.4  Caritas estimates 
about one million illegal immigrants in Italy. Migrants, legal and illegal, thus constitute about 4 percent of 
Italy’s population.  

The Italian economy is distinctive, both for the major role played by small and medium-sized 
enterprises and for the large amount of economic activity that is “informal” or “undeclared.” Estimates of 
the size of the informal sector range from 25 to 40 percent of the total economy.  Such businesses are 
unregistered, pay no taxes, and are not included in employment statistics.  They also are  a major source 
of employment for immigrants.  The large proportion of elderly people, many of whom do not have large 

                                                      

1  CENTRAL INTELLIGENCE AGENCY, WORLD FACTBOOK 2006, Italy, 
http://www.cia.gov/cia/publications/factbook/geos/it.html; STATESMAN’S YEARBOOK 2006 947-951 (Barry Turner ed., 2006). 

2  Kimberly Hamilton, Migration Policy Institute, Italy’s Southern Exposure (May 2002, updated March 2003), 
http://www.migrationinformation.org/Profiles/display.cfm?ID=121.    

3  European Industrial Relations Observatory On-line, New Legislation Regulates Immigration, 
http://www.eiro.eurofound.eu.int/2002/09/feature/it0209103f.html (last accessed June 21, 2006).  The Web site does not give 
a publication date for this article, but it probably was released in late 2002.   

4  Jonathan Chaloff, Italy, in CURRENT IMMIGRATION DEBATES IN EUROPE: A PUBLICATION OF THE EUROPEAN 

MIGRATION DIALOGUE 13-14 (J. Niessen, Y. Schibel, C. Thompson, eds., Sept. 2005), 
http://www.migpolgroup.com/multiattachments/3007/DocumentName/EMD_Italy_2005.pdf  

http://www.cia.gov/cia/publications/factbook/geos/it.html
http://www.migrationinformation.org/Profiles/display.cfm?ID=121
http://www.eiro.eurofound.eu.int/2002/09/feature/it0209103f.html
http://www.migpolgroup.com/multiattachments/3007/DocumentName/EMD_Italy_2005.pdf
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numbers of adult children to look after them, generates a demand for housekeepers and care-givers, many 
of whom are illegal immigrants.5

II.  Legal Framework 

It was only in the 1980s that Italy moved from being a country that exported labor to one that was 
a destination for immigrant workers from other countries. The first law to try to regulate the influx of 
foreign labor was passed in 1986 (Law 943/1986). A sharp rise in migration in the late 1980s led to 
another law in 1990 (Law 39/1990).  The laws were described as reactions to an emergency situation and 
did not attempt to create a comprehensive, long-term plan for dealing with immigration and foreign 
labor.6 By the mid-1990s, illegal immigration and its alleged association with crime had become a public 
issue and led to the passage in 1998 of a so-called framework law (Law 40/1998).  The most recent step 
was the passage of Law 189/2002, which amends the 1998 law and imposes stricter conditions on foreign 
labor.7  

A.  Legal Migrant Workers 

The laws imposed quotas for labor immigration by country. These were ceilings on the number of 
visas for employment that would be issued each year to citizens of various countries. Foreign countries 
that concluded bilateral agreements on labor migration were rewarded with higher quotas. The quotas are 
based on a survey of manpower requirements conducted by the Ministry of Labor.8 Within the quotas, 
entry to Italy was permitted to those foreign nationals who had a job offer. Employers of foreign labor 
were required to provide adequate housing for workers and guarantee to pay the costs of return to the 
worker’s home country. Legal migration for employment was regulated by a series of limited-term work 
permits, good for a maximum of two years, which could be renewed. The work permit cannot last longer 
than the employment contract. Immigrants who lose their job may register with the employment office for 
no more than six months, and if they have not found employment within that period, the residence permit 
is canceled.9       

The overall migration system established by the laws of 1998 and 2002 is focused on short-term 
employment and the labor supply, rather than on granting asylum, family reunion, or recruiting future 
citizens. There is no point system for skills or qualifications, and the assumption is that the foreign 
workers will be unskilled. Professionals such as athletes, managers, or nurses are admitted under separate 
programs and regulations 10  

                                                      

5  Id. at 5. 

6  Ferruco Pastore, Nationality Law and International Migration: The Italian Case, in  TOWARDS A EUROPEAN 

NATIONALITY: CITIZENSHIP, IMMIGRATION AND NATIONALITY LAW IN THE EU (R. Hansen and P. Weil, eds., 2001). On page 
104, Pastore sums up the evolution of Italy’s law and policy on immigration from 1986 to 1998 as “erratic and not invariably 
coherent.”  

7  Id. at 1-2. No complete English translation of any of these laws has been located, although portions of the 2002 
law are available on the Internet site of the Organization for Security and Cooperation in Europe (OSCE)’s Office for 
Democratic Institutions and Human Rights, at http://www.legislationonline.org/.  

8  Chaloff, supra note 4, at 3-4. 

9  Maria T. Bia, Towards an EU Immigration Policy: Between Emerging Supranational Principles and National 
Concerns 12 (2004), http://www.eurac.edu/documents/edap/2004_edap02.pdf . 

10   Chaloff, supra note 4, at 4. 

http://www.legislationonline.org/
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The other side of the assumption, that most foreign workers will be short-term unskilled laborers, 
is an apparent reluctance to contemplate the possibility that they will settle down and become permanent 
members of the Italian community or acquire Italian citizenship.  The 1998 law, for the first time, offered 
a permanent resident status.  It required six years’ legal residence in Italy, proof of a certain income level, 
and housing meeting certain standards, and it excluded residence for study or for seasonal employment 
from the six years.11  Italy’s Citizenship Act, Law 91/1992, went into force on August 16, 1992. It 
mandates ten years’ residence in Italy for naturalization.12  This law has been summarized as:  

[H]ighly restrictive in both letter and practice, with 90 percent of applications for naturalization 
being rejected. Decisions are made – after a three-year delay – by the Ministry of the Interior, 
which enjoys a wide margin of discretion and is not required to explain the reason for the rejection 
of the application.13   

Marriage to an Italian citizen for at least six months and residence in Italy qualifies a foreign citizen for 
Italian citizenship.14

B.  Illegal Immigration 

Italy has employed a number of methods of discouraging illegal immigration, and has 
progressively imposed tighter controls and simplified the procedures for deporting illegal immigrants. 
One method of discouraging illegal immigration was bilateral agreements with countries, such as Albania, 
that were sources for much migration.  Under the agreements, the sending countries agreed to take back 
their citizens and to establish registers of would-be migrants who would be issued short-term visas to 
work in Italy.15 Being an illegal immigrant is not in itself a criminal offense – it is considered an 
administrative issue – and deportation also is regarded as an administrative action.  It is a criminal offense 
for a deported foreign citizen to return to Italy.  Suspected illegal migrants apprehended by the police can 
be held for up to sixty days while the authorities try to determine their identity.  If they are found to be 
illegal immigrants, they can be ordered to leave Italy within five days and will be escorted to the border 
by police. Failure to comply with the order to depart is a criminal offense, punishable by six months to a 
year of imprisonment.16  Foreign nationals who are convicted of crimes can be deported immediately 
rather than serve time in Italian prisons.  The 2002 law simplified the procedures for deportation and 
limited the possibilities of appealing deportation orders through the Italian courts.17

The Italian police also have endeavored to arrest those who organize human trafficking and to 
disrupt the criminal networks responsible for such trafficking.18  Because many migrants or asylum-

                                                      

11  INFORMED MIGRATION IN ITALY 3, RESIDENCE 116-119 (Nov. 2003), 
http://www.migramedia.it/mie_crtelle/ducument/informated_migration/3_IT.pdf; REGIONAL GOVERNMENT OF LOMBARDY, 
CARTA DI SOGGIORNO: INSTRUCTIONS FOR USE (July 2003), http://www.famiglia.regione.lombardia.it/str/str_cds_en.pdf.  

12  An unofficial English translation of the Citizenship Act is available at 
http://www.legislationline.org/?tid=11&jid=27&ijid=0&less=true.   

13  Chaloff, supra note 4, at 5-6.  

14  Naturalization and Citizenship Assessment (Sept. 2003), http://www.meltingpot.org/articolo1060.html.  

15  Chaloff, supra note 4, at 9-10. 

16  EUROPEAN INDUSTRIAL RELATIONS, supra note 3.  

17  Id.   

18   Id.; See also Paolo Bonetti, Italy, in EXPULSION AND DETENTION OF ALIENS IN THE EUROPEAN UNION COUNTRIES 
325-356 (Bruno Nascimbene, ed., 2001). 

http://www.migramedia.it/mie_crtelle/ducument/informated_migration/3_IT.pdf
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seekers have landed on the shores of Italy after dangerous voyages in small vessels, Italy has played a 
prominent role in the international effort to limit the transport of illegal immigrants by sea. It contributed 
to the drafting of Protocol against the Unlawful Traffic of Migrants by Land, Air and Sea, which was 
annexed to the United Nations Palermo Convention on Organized Transnational Crime in December 
2000.19   

III.  Recurrent Legalizations 

Italy’s management of foreign labor has been marked by recurrent legalizations and amnesties for 
illegal immigrants.  These have taken place at roughly four-year intervals and have accompanied changes 
to the immigration laws. Legalizations have taken place in 1986, 1990, 1995, 1998, and 2002.  Such 
legalizations represent a de facto immigration policy.20  Such legalizations, though significant for the 
individual workers involved, move the illegal immigrant workers into the category of short-term legal 
workers, holding a renewable two-year work/residence permit, and confer no rights to long-term 
residence in Italy. The recent legalizations require supporting documents from the employer, and many 
employers, who in some cases are operating illegal or unregistered businesses, have not been willing to 
take an action that would increase their labor costs and legal responsibilities to their workers.  A 2005 
report quotes a survey that indicates that a significant number of illegal immigrants are operating their 
own equally illegal and tax-evading businesses.21  The same report notes that legalizations or 
regularizations are common features of Italian administrative practice, with numerous tax amnesties, 
regularization of undeclared workers (Italian citizens whose employers had not declared to the authorities 
or paid taxes for), and amnesties for illegally constructed buildings.  
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19  Andrea Bertozzi, Italy’s Recent Change From an Emigration Country to an Immigration Country and Its Impact 
on Italy’s Refugee and Migration Policy 2 (Nov. 15, 2002), 
httep://www.cicerofoundation.org/lectures/format_print.htm?article=bertozzi_nov02&title=Lecture%20by%20Mr%20Bertoz
zi.  See the section entitled Combating Illegal Immigration.  

20  Jonathon Chaloff, Italy, in EU AND US APPROACHES TO THE MANAGEMENT OF IMMIGRATION 10 (J. Niessen, Y. 
Schibel, R. Magoni eds., Nov. 2003), 
http://www.migpolgroup.com/multiattachments/2067/DocumentName/ItalyMigration.pdf; Chaloff, supra note 4, at 4-5. 

21  Chaloff, supra note 4, at 5.  
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Executive Summary 

The Russian guest worker program is based on an employers’ authorization to 
hire migrant workers according to annual quotas determined by the federal government. 
Concluded labor agreements are the basis for receiving entry visas and residence 
permits.  Workers are prohibited to change their employer and place of residence. They 
are subject to mandatory residence registration procedures with local police.  In case of 
violations, guest workers are deported and their requests for Russian visas can be denied 
in the future.  Employers are responsible for monitoring foreign employees and their 
departure from the country upon the expiration of their labor agreement. Special 
provisions apply to guest workers from selected former Soviet republics as well as those 
from Vietnam and China. 

I.  Introduction  

The problem of migration control and tracking of aliens is one of the most acute 
problems in modern-day Russia.  It is estimated that out of the twenty million foreigners visiting 
Russia every year, about two million people remain as illegal aliens.  Most of them stay in the 
capital city of Moscow, where the number of illegal workers is estimated between 800,000 and 
three million, which is about 25 percent of the total city population.  Under different accounts, the 
ratio between legal and illegal migrants is 1:15.  Most of the individuals illegally residing in 
Russia are citizens of Tajikistan, Belarus, Ukraine, Moldova, Republic of Georgia, and 
Azerbaijan.1

II.  Basics of the Temporary Worker Program 

The process of hiring foreign workers for the domestic labor market is regulated by the Federal 
Law No. 115 of July 25, 2002, on the Legal Status of Foreign Individuals in the Russian Federation2 and 
numerous implementing regulations issued by the government and executive agencies.  Amongst the most 
important laws are the Decree of the Russian Federation President No. 2146 on Attracting and Using 
Foreign Work Force of December 16, 1993,3 and Regulation No. 941 of December 30, 200, on Procedure 
of Issuance of Work Permits to Foreign Citizens and Stateless Individuals.4  These acts define two 
existing procedures for hiring guest workers: 

                                                      

1  Osinovskaya, Inna,. Chuzhie Prishli Vseryez I Nadolgo [Strangers are for a Long Time, in Russian], GAZETA, Oct. 4, 
2005. 

2  SOBRANIE ZAKONODATELSTVA ROSSIISKOI FEDERATSII [official gazette, SZ RF], 2003, No. 7, item 854. 

3  SOBRANIE AKTOV PRESIDENTA I PRAVITELSTVA [then the official gazette] 1993, No. 51, Item 4934. 

4  SZ RF, 2003, No. 2, Item 143. 
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• inviting an employee who is known to the employer and has concluded a preliminary 
labor agreement with the employer; or 

• hiring a guest worker who was selected by the authorities upon an employer’s request and 
the guest worker’s application is based on government review of labor market and 
demographic conditions. 

The usage of guest worker’s labor is based on two major documents – a  permit to attract foreign 
labor force and a work authorization for a foreign individual. Both documents are issued by regional 
branches of federal internal affairs (police) authorities. 

The permit to hire and use foreign labor force is issued by a regional police office, which 
conducts functions of migration control.  Its decision is made after consultations with the regional 
authority in charge of employment issues.5  These permits are issued within the quota annually stipulated 
by the federal government.  Each year, the government defines how many work permits can be issued and 
how they shall be distributed among the constituent components of the Russian Federation, depending on 
the labor market situation and opinion of Russian labor unions. Quotas are divided by professions and 
fields of employment.  During the last five years about half a million guest workers were admitted to the 
country annually.  In 2006, the government ordered the issuance of 530,000 permits to hire guest workers, 
with almost a third given to the city of Moscow and Moscow region.6  In order to obtain a permit, an 
employer must submit a request, the request must be approved by competent local authorities that confirm 
there is a necessity to hire foreigners, a labor agreement must be drafted, and the employer must pay a fee 
in an amount equal to US$150.  Employers who have received permits to hire foreign guest workers 
inform the Federal Migration Service about the conclusion of a labor contract with the guest worker 
within one month.  The quota does not apply to guest workers arriving from other former Soviet Union 
republics if these countries have agreements with Russia for the non-visa entry of their citizens.  
Presently, citizens of all former Soviet republics, except Georgia, Turkmenistan, and the Baltic states, can 
enter Russia for ninety days without a visa.  The no visa requirement, however, does not exempt 
employers from obtaining hiring permits and work authorizations. Guest workers’ visa applications can 
be denied by a consular office of the Russian Federation on legal grounds.  

Local police authorities provide employers separate work authorizations that are issued for each 
guest worker.  This authorization, in the form of a plastic card, is the main document confirming the 
foreigner’s right to work in Russia.  It also is the main document to substantiate the foreigner’s visa 
application.  Russian entry visas are issued for the term of a work authorization’s validity, which, initially, 
cannot be longer than one year but can be extended for one additional year after their original expiration.  
Foreigners who came to Russia as guest workers, according to the annual quota, cannot change their 
employer for the duration of the labor contract and are not eligible for hire by another employer after the 
labor contract’s expiration.  As long as they do not change their legal status, they must exit the country 
after their employment is terminated.  Work authorizations are not issued unless the employer deposits 
enough funds to secure the transportation of each hired guest worker and his family members from Russia 
to their native country.  After departure of the guest worker from the Russian Federation, this money is 
refunded to the employer.   

 
                                                      

5  Permits to hire foreigners as crewmembers for Russian commercial vessels are issued by the federal internal affairs 
authority upon conclusion of the federal Ministry of Transportation.  

6  ROSSIISKAIA GAZETA [Government owned daily newspaper], No. 118, May 12, 2006, p. 3. 
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Additionally, the employer is obliged to: 

• submit documents required for residence registration of the worker; 

• inform tax authorities about the foreigner’s employment and submit the required tax 
withholdings; 

• assist employees in departing from Russia after the expiration of the labor contract; 

• inform the responsible authorities about all the guest worker’s labor contract violations 
and about the termination of the labor contract before its anticipated expiration; and 

• report all cases of the guest worker’s absence from his place of work or residence to 
federal security authorities. 

If the guest worker commits a violation, the labor contract is annulled and he is notified whether 
or not he must leave the country within a three-day period.  Employers who violate legislation on the 
usage of foreign labor force risk the loss of their permit and are subject to fine.  If an employer commits a  
violation, a guest worker may be allowed to change his employment and execute a new labor contract for 
the remainder of his employment authorization when this period is no less than three months.  

In March 1997, the Government of the Russian Federation ruled that all foreigners and citizens of 
the former USSR, arriving from the states belonging to the Commonwealth of Independent States and the 
Baltic states, are subject to Residence Registration Rules, if their stay in Russia is longer than three days.7  
Foreigners who do not possess proper registration documents may encounter problems upon their exit 
from the country, including hefty fines and the future denial of their visa requests.  Foreigners caught 
without registration during police passport checks, which can involve apartment searches during passport 
control operations, can be deported immediately.  In 2002, mandatory migration cards (analogous to the 
U.S. I-94 form) for foreign nationals were introduced.  The card is a document certifying the legality of a 
foreigner’s stay in Russia. Migrant workers who are in Russia legally are not allowed to change their 
place of residence, which is defined for them by the authorities at the moment the work and residence 
permits are issued.  Violators can be deported to the places where they will be registered as temporary 
residents.  Since November 2004, Ukrainians are the only foreigners exempt from registration when their 
stay in Russia is less than ninety consecutive days.  On September 23, 2005, the Federal Migration 
Service launched a central database for the registration of foreigners and persons without citizenship.  The 
database contains an entry for each foreigner with relevant information about the date of arrival, 
migration card number, purpose of the visit, date of departure, and a color photo. In the future, the 
database also will include biometric information.  It is expected that, as of 2007, the database will be 
accessible from all police stations in Russia.  

III.  Labor Agreements With China and Vietnam on Guest Workers 

Since the middle of the 1980s, the USSR, and then Russia had concluded agreements on guest 
workers with China and Vietnam.  Presently, the Russian-Vietnamese Agreement of September 29, 1992, 
and Russian-Chinese Agreement of November 30, 2000, are in force. The business contracts concluded 
between the receiving and referring parties are the legal basis for the work Vietnamese and Chinese 
citizens perform for Russian enterprises.  The referring parties are Vietnamese labor authorities and 

                                                      

7  SZ RF 1997, No. 11, Item 1328. 
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participating Chinese legal entities.  The contract will state the number of workers, their professions, and 
the duration of their work in Russia, but its term cannot exceed three years.  Workers arrive in groups 
with a leader appointed by the referring party.  Their ages are between eighteen and forty years old but 
can extend to fifty years old for specialists.  Qualification documents and medical certificates are 
provided to the Russian employer.  Salaries and other payments are defined by agreements with the 
referring parties.  In regards to Vietnamese workers, their salaries are transferred to the referring parties 
and their agreements define how much they receive as disposable income.  This allotment cannot be less 
than the minimum monthly salary established by Russian law.  The salary of the Chinese workers shall be 
no less than the salary of Russians performing similar work. Chinese migrant workers are allowed to 
transfer their earned income abroad in monetary or in natural form, according to Russian legislation.  
These migrant workers can be employed only at the enterprises participating in this program.  If migrant 
workers commit a contract violation, they are deported to their home countries. 

IV.  Guest Workers From CIS Member States 

Labor migration within the CIS is conducted on an individual basis only and is regulated by a 
number of multilateral and bilateral agreements aimed at forming a common labor market.  The basic 
legislative policy in this field is determined by the non-binding regional Convention on Labor Resources 
Migration, which follows rules and norms accepted by the UN and ILO. Russia concluded bilateral 
treaties with Ukraine, Moldova, Armenia, and Kyrgyzstan. As a rule, these agreements are identical and 
provide for the application of the domestic legal regime toward the guest workers.  Employers must 
properly register labor contracts. The states obligated themselves to recognize the education, work 
experience, seniority, damage compensations, and social security contributions of migrant workers.   
Special rules were established for the citizens of Belarus.  According to the Treaty of December 8, 1999, 
on Creation of the Union State, citizens of Belarus have the same employment rights as Russian citizens.  
This agreement means that the existing permit regime is not applicable to Belarus citizens and they can 
work in Russian territory without restrictions.   
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The United Kingdom has a number of programs that require foreign nationals 
from outside the European Economic Area to obtain a permit prior to entering the 
country to work.  A limited number of schemes allow foreign nationals to enter the United 
Kingdom without a work permit for a limited and temporary period of time.  

I.  Introduction 

Since 1891 it has been established at common law that “no alien has any right to enter [what is 
now the UK] except by leave of the Crown.”1  The Aliens Restriction Act 1914,2 the Aliens Restriction 
(Amending) Act 1919,3 and Rules and Orders made under these Acts,4 gave the common law a statutory 
basis and formed the restrictions on immigration in the 1940s.  The statutory regime governing 
immigration in the United Kingdom (UK) is now contained in the Immigration Act 19715 and the 
Immigration Rules6 made under it.  The law requires that individuals who are not British or 
Commonwealth citizens with the right of abode in the UK, nor members of the European Economic 
Area,7 obtain leave to enter the UK from an immigration officer upon their arrival.8   

The law governing and policy surrounding immigration in the UK is highly complex, with the 
government attempting to balance the needs of genuine visitors and the contributions they make to the 
economy of the UK against those that wish to enter the UK for undesirable purposes.  The government 
recently has  shifted back to a policy of managed migration “in the interests of the economy”9 in which 
the skills and benefits that migrants bring to the country are emphasized, with particular support for 
skilled workers,10 and quotas exist for those without skills and where there is a need in the UK.11   

                                                      

1  Musgrove v. Chun Teeong Toy [1891] A.C. 272 followed in Schmidt v. Home Office [1969] 2 Ch. 149. 
2  Aliens Restriction Act, 1914, 4 & 5 Geo. 5, c. 12.    
3  Aliens Restriction (Amendment) Act, 1919, c. 92. 
4  Aliens Order, (1920) Stat R. & O. 448 (as amended). 
5  Immigration Act 1971, c. 77. 
6  Immigration Rules, H.C. 395, (as amended); R v Chief Immigration Officer, Heathrow Airport, ex. p. Salamat Bibi 

[1976] 3 All ER 843 (CA) per Roskill, LJ: “these rules are [not administrative practice and are] just as much delegated legislation 
as any other form of rule making activity … which is empowered by an Act of Parliament.  Furthermore, these rules are subject 
to a negative resolution and it is unheard of that something which is no more than an administrative circular stating what the 
Home Office considers to be good administrative practice should be subject to a negative resolution by both Houses of 
Parliament.  These rules, to my mind, are just as much a part of the law of England as the 1971 Act itself. 

7  The European Economic Area consists of the Members of the European Union, plus Norway, Iceland, and 
Liechtenstein.  

8  Immigration Act 1971, c. 77, § 3 and the Immigration Rules, H.C. 395, ¶ 7.   
9  HOME OFFICE, CONTROLLING OUR BORDERS: MAKING MIGRATION WORK IN BRITAIN, FIVE YEAR STRATEGY FOR 

ASYLUM AND IMMIGRATION, 2005, Cm. 6472.  
10  Id.  
11  HOME OFFICE, SECURE BORDERS, SAFE HAVEN: INTEGRATION WITH DIVERSITY, 2002, Cm. 5387.  
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All non-European Economic Area (EEA) nationals that enter the UK for employment must obtain 

the appropriate entry clearance and, with few exceptions, be in possession of a valid work permit, which 
is applied for by the employer.  The exceptions from the requirement to obtain a work permit notably 
include working holidaymakers; au pairs; seasonal agricultural workers; and highly skilled migrants. A 
number of other categories also are exempt from the requirement to obtain a work permit that are not 
frequently utilized and include: sole representatives of overseas firms; servants in diplomatic households; 
overseas government employees; ministers of religion; missionaries; members of a religious order; 
investors; business persons; writers; artists; composers; and foreign journalists.  

 
II.  Working Holidaymakers 

The UK operates a scheme in which citizens from certain Commonwealth Countries; a British 
Dependant Territories citizen; a British Overseas citizen; or a British National (Overseas) aged between 
seventeen and thirty years old can enter the UK for a maximum period of two years and engage in 
employment for up to twelve months during this period without the need for a work permit.12  Individuals 
entering the UK under this scheme must have enough money to support themselves without recourse to 
public funds and enough to provide for their accommodation and living expenses for at least two months 
after arrival in the UK (or one month if a job has been arranged in advance that will pay enough to cover 
these expenses).  Individuals entering under the scheme can neither be married or in a civil partnership, 
unless their partner also is qualified to enter the UK under the working holidaymaker scheme, nor have 
any children that will be over five years old at any point during their stay.  Any type of employment is 
permitted under the scheme, with the exception of engaging in business or providing services as a 
professional sports person.  In 2004, 62,400 people entered the UK using working holidaymakers visas.  
Individuals must intend to leave the UK at the end of the two year period, although they may be able to 
extend their stay by transferring to an employment based category as an innovator, highly skilled migrant, 
or work permit employment if the occupation is on a designated shortage occupations list.  

III.  Sectors Based Scheme  

The Sectors Based Scheme (SBS) allows low skilled migrants from countries outside of the EEA 
to enter the UK to take short term or casual jobs within the food manufacturing industry in areas that are 
hard to fill, which are currently in meat and fish processing and mushroom production.13  While 15,000 
people were allowed to enter the UK under the SBS for the year 2004-2005, that number reduced 
dramatically to 3,500 in 2005.14  It was decided in 2004 to phase out the SBS, which is to be complete in 
December 2006, due to the additional labor available from the extended European Union.  The remaining 
number of people permitted to enter the country under this scheme is 1,840.15   

                                                      

12  Immigration Rules, H.C. 395 ¶ 95, http://www.ind.homeoffice.gov.uk/lawandpolicy/immigrationrules/part4 (last 
visited June15, 2006).   

13  Id. ¶ 104.   
14  HOME OFFICE, WORK PERMITS: GENERAL INFORMATION – GUIDANCE FOR EMPLOYERS 2005-2006 (2005), 

http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/sector_based_schemes.Maincontent.0010.fil
e.tmp/generalinformation.pdf.  

15  Home Office, Sector based scheme - new quota agreed for 2006, May 24, 2006, 
http://www.ind.homeoffice.gov.uk/working_in_the_uk/en/homepage/news/announcements/sector_based_scheme.textonly.html.   

http://www.ind.homeoffice.gov.uk/ind/en/home/laws___policy/immigration_rules/part_1.html
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/sector_based_schemes.Maincontent.0010.file.tmp/generalinformation.pdf
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/sector_based_schemes.Maincontent.0010.file.tmp/generalinformation.pdf
http://www.ind.homeoffice.gov.uk/working_in_the_uk/en/homepage/news/announcements/sector_based_scheme.textonly.html
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IV.  Seasonal Agricultural Workers 

The Seasonal Agricultural Workers Scheme (SAWS) allows individuals from outside the EEA 
that are over the age of eighteen and a student in full time education to enter the UK to do low skilled 
seasonal agricultural work, such as planting and gathering crops or on-farm processing and crop packing 
for up to six months.16  Individuals entering under this scheme do not need to obtain a work permit, but 
must obtain appropriate entry clearance before arriving in the UK.  For the year 2006, the number of 
individuals allowed to enter the UK under the SAWS was 16,250.17  This scheme is run by the Home 
Office through operators that are responsible for placing individuals on farms and informing the workers 
of their “immigration status and the consequences of overstaying.”18  Individuals are issued cards by the 
Home Office that shows their right to work in the UK.    

VI.  Highly Skilled Migrant Programme 

The Highly Skilled Migrant Programme (HSMP) has been cited as “the most dramatic 
development in commercial immigration law for the past 30 years and has made many of the other 
commercial immigration categories effectively redundant.”19  The HSMP enables individuals to enter the 
UK without the need for a work permit; a business plan; the creation of jobs; the investment of money in 
the UK; or a specific job offer.20  The HSMP is operated on a points basis, with a score of sixty five or 
more qualifying the applicant as a highly skilled migrant.  The points are awarded in five main areas: 
educational qualifications; work experience; past earnings; achievements in the applicant’s field; and the 
achievements of the applicant’s partner.  Individuals entering the UK under this program may remain for 
up to two years.  Any extension of this stay is contingent upon the applicant being economically active.     

VII.  Coordination Between the Government and Employers of Immigrant Workers 

The government has a number of communication points that should be contacted by the employer 
should a person that has obtained a work permit on the basis of employment fail to assume the job or 
leave the position prematurely.21

VIII.  Penalties for Employing Illegal Workers 

All UK employers are under a legal obligation to verify that their employees are not subject to 
immigration controls that prevent them from working in the UK.  Section eight of the Asylum and 
Immigration Act 1996 makes it an offense to employ workers without proper immigration clearance to 

                                                      

16  Immigration Rules, H.C. 395 ¶¶ 104 - 109, http://www.ind.homeoffice.gov.uk/lawandpolicy/immigrationrules/part4 
(last visited June 15, 2006).   

17  Home Office, Information about the Seasonal Agricultural Workers’ Scheme, 
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/saws.html (last visited June 20, 2006).  

18  Id.  
19  MACDONALD’S IMMIGRATION LAW AND PRACTICE (Ian McDonald et al. eds. 6th ed. 2003, ¶ 10.77. 
20  Immigration Rules, H.C. 395 ¶ 135,  http://www.ind.homeoffice.gov.uk/lawandpolicy/immigrationrules/part5 (last 

visited June 15, 2006).   
21  WORK PERMITS (UK), GENERAL INFORMATION: GUIDANCE FOR EMPLOYERS, JUNE 2006 – NOV. 2006, 

http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/applying_for_a_work/business_and_comme
rcial.Maincontent.0037.file.tmp/generalinformationjune06.pdf.  

http://www.ind.homeoffice.gov.uk/lawandpolicy/immigrationrules/part4
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/saws.html
http://www.ind.homeoffice.gov.uk/ind/en/home/laws___policy/immigration_rules/part_1.html
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/applying_for_a_work/business_and_commercial.Maincontent.0037.file.tmp/generalinformationjune06.pdf
http://www.workingintheuk.gov.uk/working_in_the_uk/en/homepage/work_permits/applying_for_a_work/business_and_commercial.Maincontent.0037.file.tmp/generalinformationjune06.pdf
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either work, or be in, the UK.22  The maximum penalty for employing an illegal worker is currently 
£5,000.  In 2004 eleven people were prosecuted and nine convicted for employing an illegal worker. 

Employers should not only see, but also verify the information on the documentation is consistent 
with that of the employee, i.e., the birth date on the documentation is in accordance with the appearance 
of the employee.   The employer also must keep either a photocopy or a scanned copy in a ‘Write Once 
Read Many’ format of one of a number of documents to avoid prosecution under this Act.  For British 
citizens, the document can either be a UK passport; a passport or an identity card of an EEA country; an 
official document endorsed by the Home Office showing that the applicant has a right to work in the UK; 
or a combination of two other documents specified in the Act.  The current requirements no longer 
provide employers a defense for simply checking that the job applicant is in possession of a national 
insurance number (the approximate equivalent to a U.S. social security number).23  

IX.  Preventing Visa Overstayers  

Immigration controls in the UK are focused at its borders and prior to entry, because the 
government considers that “experience has shown that the use of intelligence and denunciatory 
information is the most effective tool against illegal immigration.”24  As such, there is currently a notable 
lack of exit controls and departure checks in effect to prevent, or to monitor, individuals granted leave to 
enter from overstaying their allotted time.  Once an individual enters the country he can remain without 
discovery fairly easily, as there is currently no formal requirement for proof of identity documents for 
services such as health and education.  

 
One result of the lack of departure checks is considerable difficulty in accurately estimating the 

numbers of visitors, students, or failed refugee seekers who have breached the conditions of their stay and 
remain in the country illegally.  It also makes the quantification of the success or failure of the visa 
process and the accuracy of entry clearance officers’ decisions to issue visas almost impossible.  The 
government recently has estimated, stated as a “best guess,” that the number of illegal immigrations in the 
country is nearly 500,000.25  To ascertain an estimated figure of the number of visa holders that comply 
with visa conditions upon entry into the UK, the Immigration and Nationality Directorate Intelligence 
Service conducted a small-scale investigation.  Preliminary reports involving visas issued to individuals 
in Accra, Ghana has shown that 37 percent of visa holders could not be located after entering the UK.26    

 
A Home Affairs Select Committee has expressed concern over the lack of exit controls and 

recommended the reintroduction of embarkation controls at the UK’s borders.  The government initially 
did not consider embarkation controls a viable option in terms of effectiveness, resources and costs, 
estimating that it would require over £26 million (approximately $47 million) per year to operate such a 
system.27  Despite its initial reservations, it is currently moving towards this type of system through its e-
                                                      

22  Asylum and Immigration Act 1996 c. 49, as amended by the Immigration (Restrictions on Employment) Order 
2004, SI 2004/755, http://www.ind.homeoffice.gov.uk/6353/18383/18469/si2004755.pdf?view=Binary.  

23  Invalid national security numbers are noted in guidance to employers as any temporary number that begins with the 
letters TN or any number that ends with the letters E through to Z.   HOME OFFICE, CHANGES TO COMPREHENSIVE GUIDANCE FOR 
UNITED KINGDOM EMPLOYERS ON CHANGES TO THE LAW ON PREVENTING ILLEGAL WORKING (Apr. 2004).  

24  JANE FIDDICK, HOUSE OF COMMONS LIBRARY,  IMMIGRATION AND ASYLUM, 1999, Research Paper 99/16. 
25  Id. 
26  NATIONAL AUDIT OFFICE, VISA ENTRY TO THE UK: THE ENTRY CLEARANCE OPERATION H.C. 367, 2004 (2003-4) ¶ 

18, http://www.fco.gov.uk/Files/kfile/NAO%20Report%20170604.pdf. 
27  SELECT COMMITTEE ON HOME AFFAIRS, FOURTH REPORT, H.C. 654, 2003, (2002-3). 

http://www.ind.homeoffice.gov.uk/6353/18383/18469/si2004755.pdf?view=Binary
http://www.fco.gov.uk/Files/kfile/NAO%20Report%20170604.pdf
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borders program which will increase electronic pre-boarding checks of passengers enabling their 
information to be checked against multi-agency watch lists and the UK also is planning to collect 
information on the departure and arrival of individuals to enable the relevant government bodies to 
determine who has overstayed.  The government intends to introduce measures that require airlines to 
check the information of certain categories of passengers against government databases, prior to departing 
to the UK, by imposing penalties on any airline that carries a passenger listed in the database without 
authorization from the government.28  The government also is encouraging a “joined up modernised 
intelligence led border control and security framework”29 and is working to create a duty to share 
information between the Immigration Services, the police, and HM Customs to improve their activities.30   

To monitor individuals in the country, the UK’s Immigration Regulations require that foreign 
nationals aged sixteen and over who are given leave to enter for more than six months, or three months, if 
entering for employment purposes, register with the police in the area in which they live. The rules also 
impose the registration requirement in exceptional circumstances where the “immigration officer 
considers it as necessary to ensure that a foreign national complies with the terms of a limited leave to 
enter.”  Registration requirements also apply to foreign nationals who have not previously registered and 
are granted an extension of stay that effectively extends their total period of stay beyond three months 
from their date of arrival, when they entered for employment purposes, or six months from their date of 
arrival, when they entered for other reasons.  For shorter periods of residence, certain aliens also must 
register with the police.  For visitors belonging to a high-risk category for not returning to their home 
country, the government has introduced the demand of financial bonds that are used to guarantee their 
return home.31  In 2004, enforcement action was initiated against 50,780 persons, with 20,370 people 
subsequently being removed from the UK as a result.32

X.  Tables on Temporary Worker Programs and Enforcement Action Proceedings  

Two tables on temporary worker programs and enforcement action are provided on pages thirty-
seven and thirty-eight of this report. 

Prepared by Clare Feikert 
Foreign Law Specialist  
June 2006 
 
 
 
 
 
 
 

                                                      

28  HOME OFFICE, CONTROLLING OUR BORDERS: MAKING MIGRATION WORK IN BRITAIN, FIVE YEAR STRATEGY FOR 
ASYLUM AND IMMIGRATION, 2005, Cm. 6472, Annex B. 

29  Id. 
30  Immigration, Asylum and Nationality Bill, 2005-6, H.L. [Bill 74], clause 36.  This Bill implements the proposals 

contained in "Controlling our borders: Making migration work for Britain," the Home Office’s five year strategy for asylum and 
immigration, published in February 2005, and “Confident Communities in a Secure Britain," the Home Office Strategic Plan, 
2004-2008 published in July 2004. 

31  HOME OFFICE,supra note 9.  
32  HOME OFFICE, supra note 9, tbl. 6.2.  
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Entry Under Temporary Worker Programs 
 

Program Number Entering 
Under Scheme for 
2004 (excluding EU 
Accession States) 

Number Granted 
Extension of Leave 
to Stay  

Number 
Granted 
Permanent 
Residency 
Resulting from 
Admission into 
Scheme 

Sectors Based Scheme 
(SBS) limit of 3,500 
for 2005/6 (being 
phased out for 2007). 

Unavailable  N/A N/A 

Working 
Holidaymakers 

62,300 385 granted leave of 
extension  

Unavailable 

Work Permit 
Employment  

82,715 (40,450 for 
less than 12 months; 
42,265 for more than 
12 months)  

54,810 granted 
extension of leave 
to remain 

16,170 

Work Permit 
Employment 
Dependents  

41,595 Unavailable  17,005 

Permit Free 
Employment (includes 
writers, artists, 
businessmen, 
investors and 
innovators)  

Unavailable  18,885 2,465 (including 
dependents) 

Seasonal Agricultural 
Workers 

11,500 N/A N/A 

Post Graduate Doctors 
or Dentists 

400 Unavailable Unavailable  

Domestic Workers 10,400 Unavailable Unavailable 

Ministers of Religion 640 Unavailable Unavailable 

Au Pairs 1,730 N/A N/A 
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Enforcement Action Proceedings 

Offense  Number of Proceedings 
Brought in 2004 

Entering UK in breach of a 
deportation order  

12 

Entering UK without leave 94 

Overstaying time limit of leave 38 

Failure to observe conditions of 
leave 

5 

Seeking leave to enter or remain 
or postponement of revocation by 
deception 

323 
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