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LAW LIBRARY OF CONGRESS 

AUSTRALIA 

SUMMARY OF MAJOR LEGISLATION ON: 

RULE OF LAW; THE ENVIRONMENT; WORKERS’ RIGHTS; RIGHTS OF WOMEN 

 

Like the United States or Canada, Australia is a federation with a written constitution.  The 

Commonwealth of Australia consists of six states and two territories.  Laws may be passed by either 

the federal Parliament or the Parliament or Legislative Assembly of the various states or territories.  

There are both federal and state courts.  Section 109 of the Constitution provides that, in the event of 

inconsistency, Commonwealth (federal) law prevails over state law, which is, to the extent of the 

inconsistency, invalid.1  The Constitution, adopted in 1901, sets out in broad terms the powers 

allocated to the Commonwealth and to the states.  The states may legislate on all matters not 

specifically reserved for the Commonwealth by the Constitution.  Under Section 51, the 

Commonwealth may make laws on only 39 specified subjects.  In many instances, powers are said to 

be “concurrent” and both federal and state law will apply to such areas as, the environment or the 

rights of women.  

I. The Rule of Law 

The rule of law is a familiar term in Australia, and is commonly used.  Academic discussion 

of the concept often begins with reference to the work of the British jurist Albert Venn Dicey 

(1835-1922), Professor of Law at Oxford from 1882 to 1902.  In his 1885 text, INTRODUCTION TO 

THE STUDY OF THE LAW OF THE CONSTITUTION, he stressed three related elements of the rule of law: 

the application of regular rules, as opposed to the arbitrary wishes of either the government or the 

people; the equal application of the law to everyone, including government officials; and the protection 

of the rights and freedoms of the citizens by the common law and the independent judiciary.2  In the 

intervening century, Dicey’s formulation has been criticized and modified by various constitutional 

scholars, primarily for its lack of attention to the guarantees of human rights and other elements of a 

functioning democracy.  Some of these concerns have special salience in Australia.3 

In Australia, much discussion of the rule of law has involved the issues of protection of 

individual liberties and limits on government action.  Unlike the United States, Australia does not 

have a formal Bill of Rights.  As the Chief Justice of the Commonwealth High Court, Murray 

Gleeson, noted in the first of six radio lectures on the Rule of Law and the Constitution in 2000, “our 

                     

     1 Commonwealth of Australia Constitution Act (July 9, 1900) at http://aph.gov.au/senate/general/constitution/index.htm.  R. D. 

Lumb and G. A. Moens, THE CONSTITUTION OF THE COMMONWEALTH OF AUSTRALIA ANNOTATED (Fifth Edition) (Sydney, Butterworths, 1995) 

§§720-725, 513-524.  

     2 Peter E. Nygh and Peter Butt, eds. BUTTERWORTHS AUSTRALIAN LEGAL DICTIONARY (Sydney, Butterworths, 1997) 356, 1041. 

     3 Andrew Sykes, “The ‘Rule of Law’ as an Australian Constitutionalist Promise” MURDOCH UNIVERSITY ELECTRONIC JOURNAL OF 

LAW, Vol. 9, no. 1 (March 2002), at http://www.murdoch.edu.au/elaw/issues/v9n1/sykes91.html. 
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Constitution ... contains fewer guarantees of human rights than the American Constitution.  In 

consequence, it is left to Parliaments, Federal and state, to protect rights and freedoms that in some 

other countries are constitutionally guaranteed.”4  In a 1951 landmark case, the High Court ruled a 

law dissolving the Australian Communist Party to be unconstitutional.5  In the judgment, Justice 

Dixon noted that the Constitution was “an instrument framed in accordance with many traditional 

conceptions” some of which “are simply assumed.”  Among these, “it may fairly be said that the rule 

of law forms an assumption.”6  In this view, the rule of law is an inherent part of the Constitution, 

even though it nowhere contains that exact phrase. 

In his 2000 radio lecture, Justice Gleeson noted that a federation is not a model of efficiency, 

nor is a parliamentary democracy.  “In our political and legal culture we set store by all manner of 

inefficient things like parliamentary debates, elections, ... public hearings of court cases, trial by jury, ... 

and listening to both sides of an argument.  In particular, we set store by justice ... justice according to 

law.” The Chief Justice identifies the key to the rule of law and the primary guarantor of individual 

rights as the independence of the judiciary.7   

If judicial review and the independence of the courts are seen as primary components of the 

rule of law, then recurrent tensions between the executive and the judiciary in Australia may be 

interpreted as rule of law issues.  Over the past decade, questions of the government’s power to deal 

with asylum claims by administrative, rather than judicial proceedings have led to repeated clashes 

between the courts and the Immigration Department.  A 2001 Australian Parliamentary Library 

Current Issue Brief on the mandatory detention of boat people spoke of “a battle between government 

policy setting and the rule of law.”8  Courts have repeatedly overturned departmental decisions and 

practices, and legislation and bills introduced in Parliament have consistently attempted to limit 

judicial review of decisions of the Immigration Department or the Refugee Review Tribunal.  

Recent legislation intended to strengthen Australia’s counter-terrorism capabilities generated 

an intense discussion both within Parliament and in various public fora.  The Australian Security 

Intelligence Organization Legislation (Terrorism) Amendment Bill 2002 was only approved by 

Parliament on June 26, 2003, after fairly extensive amendment to meet concerns that its provisions for 

detention of citizens accused of no crime infringed on civil liberties and threatened the rule of law.9 

                     

     4 Murray Gleeson, Lecture 1: A Country Planted Thick with Laws, Radio National, the Boyer Lectures, Nov. 19, 2000, at 

http://www.abc.net.au/rn/boyers/stories/s214400.htm. 

     5 Australian Communist Party v Commonwealth (1951) 83 CLR 1. 

     6 Supra note 3, ¶16. 

     7 Id. Lecture 6: The Judiciary (December 24, 2000).  

     8 THE DETENTION OF BOAT PEOPLE, Commonwealth of Australia, Department of the Parliamentary Library, Current Issues Brief No. 8 

2000-01 (Canberra, Feb. 27, 2001), p.2, at http://www.aph.gov.au/library/pubs/CIB/2000-01/01cib08.htm. 

     9 Parliament of the Commonwealth of Australia, Senate Legal and Constitutional Legislation Committee, Report on Provisions of the 

Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Bill 2002 (June 18, 2002), at 

http://www.aph.gov.au/Senate/committee/legcon_ctte/reports; “Legal Overkill Puts Liberty at Risk” THE AUSTRALIAN (June 17, 2002) at 
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II. Protection of the Environment 

Environmental law is a very broad category, and a major guide to Australian environmental 

law includes not only Commonwealth law, but all state legislation on land-use and planning, down to 

the level of municipal zoning regulations.10  It also includes the extensive body of Australian law 

relating to water rights, which is primarily state or territory law, as well as the equally extensive body 

of law on mining rights.  The major Commonwealth law is the massive Environment Protection and 

Biodiversity Conservation Act 1999, which has 528 sections in 534 pages.11   

There are several hundred statutes, Commonwealth, state or territory, that may be described as 

environmental legislation.  The fundamental structure and content of these laws is quite similar, no 

matter which jurisdiction is considered.12  A relatively small number of activities, such as killing 

whales, dumping radioactive waste into the ocean, or fishing with drift-nets, are totally prohibited.  

For most activities with environmental impact, however, the laws set up administrative structures to 

license and monitor them under certain conditions.  This system confers considerable discretionary 

power on the regulatory bodies.13 

Much Commonwealth environmental legislation implements multinational conventions that 

Australia has signed.  In Australia, treaties are ratified by the government (the Executive) with no 

formal role for Parliament.  However, unless the government determines that treaty obligations can 

be met under existing law, an enabling act of the federal Parliament, and sometimes state or territory 

legislatures as well, is necessary for the treaty to become part of Australian law.14  In the very 

significant Tasmanian Dams Case of 1983, the High Court held that the Commonwealth, because of 

its exclusive responsibility for external relations, did have the constitutional authority to forbid the state 

of Tasmania from proceeding with its plans to dam a river and flood a designated World Heritage 

wilderness site for a hydroelectric power project.  The domestic law at issue was the Commonwealth 

World Heritage Properties Conservation Act 1983, which was passed to implement the 1972 

Convention for the Protection of the World Cultural and Natural Heritage.15 

In terms of environmental regulation, there have been tensions between state and 

Commonwealth  governments.  Since the 1970s, the Commonwealth has expanded its management 

and oversight role, and  there remains a certain degree of “states’ rights” sentiment and desire to 

                                                                                                                                                                           
http://www.theaustralian.news.com.au. 

     10 John A. Riordan, Editor-in-Chief, THE LAWS OF AUSTRALIA (Sydney, Lawbook Co., 1998) Title 14, Environment and Natural 

Resources. 

     11 Environment Protection and Biodiversity Conservation Act 1999, No. 91, available at http://scaleplus.law.gov.au/. 

     12 Gerry Bates, ENVIRONMENTAL LAW IN AUSTRALIA (5th Edition) (Sydney, Butterworths Australia, 2002) at 89. 

     13 Id. 

     14 Australian Government, Department of Foreign Affairs and Trade, Treaties Secretariat, Australia and International Treaty Making 

Information Kit (Updated September  2002), at http://www.austlii.edu.au/au/other/dfat/infokit.html. 

     15 Commonwealth v Tasmania (1983) 153 CLR 270. 
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retain state control over land use and water resources.  The Australian political system, however, has 

been able to handle federal-state issues  with overall success, and to set up various forms of 

cooperation, coordination and mutual division of responsibility between different levels of 

government.16 

The Commonwealth government contains the Department of Environment and Heritage, 

which currently administers 41 statutes.17  Each statute in turn may authorize the issuance of detailed 

regulations for its implementation.  The state and territory governments contain equivalent bodies 

administering state or territory statutes.  The Commonwealth and state governments have also 

created a range of specialized environmental courts and tribunals, such as the New South Wales Land 

and Environment Court.  Such bodies function with less formality than the ordinary state or 

Commonwealth courts and attempt to resolve matters relatively quickly.  Within limits, their 

decisions may be appealed to the ordinary courts.18  

Much Australian environmental law is the result of court decisions, but the question of who 

has standing to bring an action in environmental questions has been a contentious one.19  Legislation 

granting rights to bring suits or to appeal administrative decisions commonly refers to persons who are 

“aggrieved,” “interested,” or “have a proper interest” in the matter.  Courts have had difficulty 

interpreting such phrases.  In some cases, statutes permit third parties to bring actions or appeal 

decisions with the approval of the (Commonwealth or state) Attorney-General.  A practical problem 

with this procedure is that often the complaint is generated by activities promoted or permitted by the 

government of which the Attorney-General is a member.  Australian commentary on the issue notes 

that statutes vary and recommends careful scrutiny to determine who may bring an action. 

III. Worker Rights 

In its June 19, 1998 Declaration of Fundamental Principles and Rights at Work, the 

International  Labor Organization listed four core workers’ rights: freedom of association and the 

right to collective bargaining; elimination of all forms of compulsory labor; abolition of child labor; 

and the elimination of  discrimination in respect of employment and occupation.20  Australia easily 

qualifies as meeting all four criteria.  Trade unions are recognized and active; there is no legal 

provision for compulsory labor; although not specifically prohibited by statute, the employment of 

children is generally not regarded as a problem; and, although discrimination in employment doubtless 

occurs, it is prohibited by three  comprehensive federal laws (covering discrimination on grounds of 

race, sex, and disability) that are enforced by a dedicated federal Human Rights and Equal 

                     

     16 Supra note 12, at 73-77. 

     17 Australian Government, Department of the Environment and Heritage, at http://www.deh.gov.au/. 

     18 Supra note 10, at 66-78. 

     19 Standing is the subject of an entire chapter (Chapter 6) in Bates (2002), supra note 12. 

     20 International Labor Organization, Declaration on Fundamental Principles and Rights at Work (June 18, 1998), at 

http://www.us.ilo.org/aboutilo/declaration.cfm. 
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Opportunity Commission.21  

Worker rights in Australia are exercised in the context of a nationally distinctive and highly 

elaborated system of industrial relations, and some topics, such as the minimum wage, workplace 

safety, and the structure of trade unions, as well as the right to collective bargaining, are most 

effectively discussed with reference to the system.22  

In the most general sense, the Australian legal system treats the relation between employer and 

employee as a form of contract, under common law principles and procedures.  This, however, is 

supplemented by extensive legislation, at both the Commonwealth and state and territory levels, and a 

very large body of judicial interpretation and decisions, by bodies ranging from the High Court to 

specialized industrial relations courts and tribunals.  Australia has been a member of the International 

Labor Organization since its foundation in 1919.  It has ratified some 57, but by no means all, ILO 

Conventions.  The government that has been in power since the March 1996 federal elections has not 

demonstrated much interest in the ILO, has limited Australian participation in the ILO, and has 

publically rejected ILO comments on the limits on the right to strike under Australian law, contending 

that the ILO does not understand that law.23 

The Australian system, which dates to the 1890s, features legally enforceable compulsory 

arbitration of industrial relations; the term industrial relations applies to all employer-employee 

relations.  Its goals include eliminating or minimizing strikes or other industrial disruption and setting 

wages on a national basis.  Both Commonwealth and state governments have permanent and 

powerful industrial tribunals, charged with resolving industrial disputes, often for an entire industry or 

segment of the economy.  In practice, tribunals also set wages.  The minimum wage is established in 

this context, by a decision of the Australian Industrial Relations Commission that may raise wages for 

all workers or may only set the minimum wage for unskilled labor.  Since the early 1990s, when the 

extremely complicated set of accounting practices and wage indices for determining, and in some cases 

automatically increasing, wages was reformed, the minimum wage has been known as the “safety-net” 

wage.  

Representatives of both the workers and the employers, consisting of officials of both a 

national or state-wide trade union and an industrial or employers’ association, are summoned by the 

tribunal after one side or the other notifies the tribunal of a current or impending dispute.  (In practice, 

the notification of a dispute is often a mere formality, being routine and expected, and may simply 

serve to set annual or triennial wage negotiations moving.)  The system assumes that workers will be 

represented by a trade union, so that workers not only have a right to collective bargaining; they almost 

are obliged to do so.  Trade unions must be registered to be recognized by a tribunal.  All legislation, 

                     

     21 Australian Government, Australian Human Rights and Equal Opportunity Commission, Legal Information Section, at 

http://www.humanrights.gov.au/legal/.  

     22 For an overview of the system, see R. F. Blanpain, ed. INTERNATIONAL ENCYCLOPEAEDIA FOR LABOUR LAW AND INDUSTRIAL 

RELATIONS, Vol. 3., Brian Brooks, Australia (April 1, 2002) (The Hague, London, New York, Kluwer) 2002.  

     23 United States Department of State, Country Reports on Human Rights Practices - 2003 - Australia, Section 6 - Worker Rights. at 

http://www.state.gov/g/drl/rls/hrrpt/2003/27763.htm. 
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such as the Commonwealth Workplace Relations Act 1996, contains lengthy sections on the 

requirements for registering what it calls simply “an organization” (but it means a trade union).  Such 

matters as, requirements for membership, the election of officers, the responsibilities of officers, duties 

of financial management, and the penalties that tribunals and courts may impose on organizations are 

spelled out in great detail. 

The current federal administration, headed by Prime Minister John Howard, has held power 

since 1996.  It has made reform of the industrial relations systems a major policy issue.  Its major 

legislative achievement in this field is the Workplace Relations Act, which includes provisions for 

individual labor contracts and for collective agreements between an employer and all the employees in 

a single enterprise, such as a factory or office.  In the Australian context, such measures indicate an 

attempt to introduce more flexibility into a rather rigid and centralized system, as well as a desire to 

reduce the power of trade unions.  However, the reforms still assume the structure of the system and 

include such provisions as that individual or enterprise agreements on wages may exceed the award 

wage but not go below it and that enterprise agreements must be approved by a majority of the 

employees and be approved by the federal Australian Industrial Relations Commission. 

A. The Minimum Wage 

As indicated above, the minimum wage is to be understood as part of a larger system of wages 

set at a national or state level by the orders of federal or state industrial tribunals or Commissions.  In 

a  1907  Commonwealth court judgment, Justice Higgins spoke of “a fair and reasonable wage” due 

to an average employee, who was taken to be an unskilled male worker with a dependent wife and 

three children. 24   This decision became the reference point for the subsequent growth of the 

centralized wage-setting system.  Although there has been great variation in the mechanisms used to 

determine and enforce a minimum wage, the notion of a basic or “fair and reasonable” wage has 

remained a constant in the Australian system.  Thus, Section 3 (d) (ii) of the Workplace Relations Act 

sets out “to ensure the maintenance of an effective award safety net of fair and enforceable minimum 

wages and conditions of employment” as one of the principal objects of the Act.  The body 

responsible for enforcing this is the Australian Industrial Relations Commission.  Australian 

commentators note that this is analogous to the legislated minimum wage rates found in most 

developed countries, but, being an administrative, rather than a legislative action, can be more easily 

adjusted.25  In adjusting wages, the Commission holds hearings and collects depositions from a wide 

range of interested parties, including trade unions, employers’ associations, various non-governmental 

organizations, and federal government offices.  It then decides and issues an order increasing all 

award wages, including the minimum wage, by a dollar amount. In its May 2003 decision, the 

Commission set the federal minimum wage at A$448.40 per week, with the appropriate adjustments 

for junior employees, part-time workers, and casual workers.26  

                     

     24 Ex Parte HV McKay (1907) 2 CAR 1. Cited in Breen Creighton and Andrew Stewart, LABOUR LAW: AN  INTRODUCTION (3d Edition) 

(Sydney, Federation Press, 2000) at 41. 

     25 Id. at 43-44. 

     26 Decision PR 002003, on the website of the Australian Industrial Relations Commission, at http://www.airc.gov.au/. As of Mar. 8, 

2004 the minimum wage is equivalent to US$339.62 per week, or US$8.49 per hour, at a 40-hour week. 
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B. Worker Safety 

Primary responsibility for safety in the workplace has belonged to Australian state and territory 

 governments, and the major Commonwealth legislation on the topic, the Occupational Health and 

Safety (Commonwealth Employment) Act 1991, closely follows prior state laws.  The various state 

and territory laws currently in force were enacted in the 1980s and the early 1990s, and were inspired 

by  British reforms.  They follow many of the provisions of the United Kingdom’s Health and Safety 

at Work Act 1974.27  All the laws set out in broad terms the general duties of all parties, including 

workers, who have responsibility for preventing work-related injury and disease.  In all cases, the 

duties are qualified by the concept of practicability.  Inspectors are empowered to issue improvement 

and prohibition orders; the failure to comply with such orders is an offense.28  Several jurisdictions 

permit inspectors to issue what amount to on-the-spot fines, usually for fairly small sums.  The most 

controversial aspect of the laws has been provision for joint worker-management health and safety 

committees or for worker representatives with the power to order provisional improvement notices or 

even to order that work cease.29 

Australian commentators have made the case for a single, national set of occupational health 

and safety standards, pointing out the increased cost to businesses that operate in more than one 

jurisdiction, as well as the possibility that businesses will, in the end, comply with only the lowest and 

least demanding standards.  Although it would appear to be possible for the Commonwealth to 

impose uniformity through  federal law, this has not been done.  The Commonwealth National 

Occupational Health and Safety Commission Act 1985 established a Commission devoted to 

promoting workplace safety, but lacking any authority to compel state governments to follow its 

recommendations.30  

Australia has for decades had a highly-developed and complex system for compensation for 

workplace injuries.  Some state governments have established special workmen’s compensation 

tribunals or courts.  There appears to be widespread recognition that the system has not operated in 

an optimal fashion, as it has relied rather heavily on individual workers bringing suits for damages 

under common law principles, with the results in any given case being quite variable and unpredictable. 

 A worker who had been permanently disabled would, in the best possible outcome, be awarded a 

lump-sum cash payment from their employer’s insurance corporation, but receive little effective 

rehabilitation or assistance in finding alternative employment.  Fraud has not been unknown, 

although estimates of its incidence vary widely.  Although recognition of the shortcomings of the 

system is widespread, there has yet been no effective reform.31    

                     

     27 Supra note 24, at 428-431. 

     28 Id. at 433.  

     29 Id. at 437-438. 

     30 Id. at 447-450. Further information on the Commission is available at http://www.nohsc.gov.au/. 

     31 Id. at 439-445.  
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C. Right to Strike 

Strikes are one area of Australian labor law where there appears to be a considerable 

divergence between practice and the law.  In spite of long-standing and widespread acceptance of the 

right to organize and form trade unions, both common law and statutory provisions provide for, in 

theory at least, severe  penalties, including criminal sanctions, for striking and picketing.  Before the 

Commonwealth Industrial Relations Reform Act 1993, the right to strike was not protected by 

legislation.32  Section 170ML, in Division 8 of Part VIB of the Workplace Relations Act, gives a 

rather limited right for a recognized organization (a properly registered trade union) to engage in 

“industrial action” directly against their employer, as long as this is done within a bargaining period 

(after the expiration of an award or agreement) and does not involve a secondary boycott.33   

A partial explanation for the legal system’s strong disapproval of strikes lies in the system of 

compulsory binding arbitration.  This was devised with the explicit, if idealistic, goal of preventing 

strikes and other industrial strife that damaged the community in general.  In the eyes of its creators, 

the system  meant that there was no reason at all for striking, as the industrial tribunal was always 

available to deal with any dispute.34  The Industrial Relations Commission has the power to impose 

significant fines on unions, to disqualify individual members from holding office in a union, and to 

withdraw the registration of any union.  Even entirely peaceful picketing can easily incur criminal 

penalties, and attempts to prevent the movement of persons or goods into the premises being picketed 

can result in criminal charges for the  old English offense of “watching and besetting” a person’s 

home or place of business.35 

In practice, strikes and picketing have seldom led to criminal charges, but this remains a 

possibility under Australian law. 

D. Child Labor 

Child labor is not the object of much attention in Australian Commonwealth or state law.  

Australia has not ratified ILO Convention 138 establishing a minimum age for employment or 

Convention 182 on the worst forms of child labor.36  A number of Commonwealth and state laws on 

the minimum age to leave school, the minimum age to claim unemployment benefits, and the 

minimum age to engage in specified occupations serve to limit if not totally eliminate child labor.37  
                     

     32S upra note 22, at 205. 

     33 Workplace Relations Act 1966 (Canberra, Attorney-General’s Department, Reprint 5, June 11 2003) at 234-243, available at 

http://scaleplus.law.gov.au/. 

     34 Supra note 22, at 204-206. 

     35 Supra note 24, at 392-394. 

     36 Labor Rights and Child Labor Laws in Australia, AFL-CIO Submission (apparently to the U.S. Congress) of September 2, 2003, in 

connection with the proposed bilateral trade agreement between the United States and Australia, from the Australian Council of Trade Unions 

(ACTU) website at http://www.actu.asn.au/public/papers/laborrights/. 

     37 Supra note 24, § 6 - Worker Rights, d. Child Labor Practices and Minimum Age for Employment.  
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Some Australian non-governmental organizations have published position papers decrying the lack of 

legislation on child labor and citing news accounts of children being injured or killed in farm and 

construction accidents, as well as working with older family members in home-based textile and 

garment production.38  The wage award system has recognized a special junior rate of pay, under 

which young people, usually aged 15 and a half to 17, would be paid less than adults doing the same 

work.  Abolishing the system or reforming it so as to minimize the possibility of exploiting teenage 

labor has been the subject of repeated Parliamentary debate and negotiation since 1996.39  

IV. Rights of Women 

Women in Australia hold full citizenship rights and have been able to vote in Commonwealth 

elections since 1902.  Nevertheless, throughout much of the twentieth century women were distinctly 

disadvantaged in terms of access to employment or treatment by the courts.  It is by now routine to 

observe that the accomplishments in terms of social security and welfare benefits made by Australia in 

the first 60 or 70 years of the past century were in fact restricted to adult male workers.  It was a 

relatively good country in which to be a fit working man, but one far less generous to unmarried 

women, widows, orphans, the disabled, or the elderly with no adult children.  It was assumed that 

most women would be dependent on a working husband, and although women in paid employment 

received award wages, until 1972, their awards were lower than those for men doing equivalent 

work.40 

The Commonwealth Sex Discrimination Act 1984, which was in part based on the 

International Convention on the Elimination of all Forms of Discrimination against Women, outlaws 

discrimination on the ground of sex, marital status, or pregnancy, and makes sexual harassment an 

offense.  The most recent Australian report to the United Nations on its implementation of the 

Convention was in 1995 and covers activities up to 1993.  It refers to the Australian government’s 

reservation to the provisions of the Convention calling for unpaid maternity leave.  Since then, 

Schedule 14 of the Workplace Relations Act provides for unpaid maternity leave. 41   It is a 

comprehensive Act of wide application, applying to, discrimination in employment (from application 

for a position to opportunities for training and promotion) or in retirement systems; partnerships; 

professional bodies; and trade unions.  It also applies to discrimination in: education; the provision of 

goods, services and facilities; accommodation; land; clubs; and the application of Commonwealth laws 

and programs.  It contains a list of exemptions, such as services for members of one sex, residential 

care of children, religious bodies, sports and combat duties.42  

                     

     38 Defence for Children International - Australia, “Patrick Parkinson, Professor of Law at University of Sydney, sees worrying gaps in 

local standards.” http://www.dci-au.org/html/parkinson.html.  

     39 Supra note 24, at 145-146. 

     40 Id. at 42. 

     41 United Nations, Committee on the Elimination of Discrimination Against Women (CEDAW) , Third Periodic Reports of States 

Parties - Australia (September 27, 1995), at http://www.un.org/womenwatch/daw/cedaw/. 

     42 Sex Discrimination Act 1984, No. 4, at http://scaleplus.law.gov.au/. 
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The sex discrimination Act is enforced by the Australian Human Rights and Equal 

Opportunity Commission, a Commonwealth statutory authority. 43   Action under the Act is 

complaint-driven.  A person who feels that he (or she - the Act is gender-neutral) has suffered 

discrimination contacts the Commission and submits his claim.  The Commission attempts 

conciliation; if that fails the complaint may be taken to the Federal Magistrates Service or to the 

Federal Court. 

The process under the Act and the Commission is reactive, individual-oriented, and directed at 

remedying past offenses.  There are also a number of Commonwealth and state policies and programs 

 intended to promote the participation of women in the workplace and deal with issues specific to 

women.  The Commonwealth Office of the Status of Women serves as an information repository and 

clearinghouse, and maintains a directory of online resources. 44   The Commonwealth Equal 

Opportunity for Women in the Workplace Act 1999 requires employers to develop equal opportunity 

programs for women and to make periodic public reports on the programs.  The Act also establishes 

the Commonwealth Equal Opportunity for Women in the Workplace Agency, which receives the 

employers’ reports.45  

 

Prepared by Kersi Shroff 

Chief, Western Law Division, and 

Donald R. DeGlopper 

Senior Legal Research Analyst 

March 2004 

                     

     43 Australian Human Rights and Equal Opportunity Commission, at http://www.humanrights.gov.au/. 

     44 Commonwealth Office of the Status of Women, at http://www.women.gov.au/. 

     45 Equal Opportunity for Women in the Workplace Act 1999 No. 183, at http://scaleplus.law.gov.au/. 
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