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Abstract 

 

 
As of April 1, 2001, The Netherlands became the first country in the world where same sex 

couples can conclude a civil marriage and same sex couples (whether married or unmarried)  

became legally capable of jointly adopting a child. Registered partnership f or persons of 

the same and opposite sex has been possible since 1998. This paper examines the content 

of the innovative legislation and the similarities and differences between registered 

partnership and marriage. 
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I. Background and Relevant Legislation 

 

Conjugal relationships beside traditional marriage have existed for millennia, concubinage, for 

example, being among them. However, these relationships did not have any legal consequences and were 

often considered immoral. In the last three decades, major changes have taken place in the Netherlands 
concerning marriage, other forms of relationships, divorce and the family. The emancipation of women, the 

change of the role pattern in marriage and the acceptance of relationships between persons of the same sex 

together with the principles of non-discrimination and equality, as guaranteed by the Constitution1 and in 

legislation,2 have led to a need for new forms of legislation that would create an institution similar to that 

of civil marriage3 between persons of the same sex.  

 
Same sex couples had not been successful in obtaining marriage licenses through litigation in Dutch 

courts. In the 90s the need was exerted, as in other European countries, to create a similar institution as 

marriage between people of the same sex. In 1989, Denmark became the first country to enact legislation to 

create the institution of registered partnership, followed by Norway (1993), Sweden (1995) and Iceland 

(1996).4 The Netherlands was not far behind, and in 1997, the Dutch Parliament approved two separate laws 
amending the Civil Code and more than one hundred other laws establishing a system of registered 

partnerships.5 Commencing January 1, 1998, registered domestic partnerships could be entered into by 

couples of the same sex and also by couples of the opposite sex, if for example they might not wish to make 

use of the traditional marriage ceremony. Most recently, on August 1, 2001, the separate legal institution of 

registered civil partnership was introduced in Germany. The Ministry of Justice stated that the aim of the 
legislation was to end discrimination, to establish respect for different ways of life, and to promote stable 

relationships.6  

 

In October 1997, a Committee appointed by the Ministry of Justice to study the question of opening 

up civil marriage to persons of the same sex issued its report. The majority’s position was that same sex 

couples can be afforded truly equal treatment only if they are allowed to enter into civil marriages, since for 
many people an official marriage is a symbol that carries a special meaning and is a way of confirming a 

commitment between partners. The Committee furthermore did not view the new type of marriage as a break 

with tradition since marriage in its view had always been a flexible institution which kept pace with tradition. 

On August 3, 1998, a new government was sworn in, a continuation of the Coalition of the Labor, Liberal 

and Democratic parties which had been in power since 1994. In its government program a paragraph was 
included on “homo-marriage,” with the following text: “In the interest of strengthening the equal treatment 

of homosexual and lesbian couples, the Cabinet shall before 1 January 1999 introduce a bill to open civil 

                        
1Constitution of the Kingdom of the Netherlands, Royal Decree of February 1, 1983, STAATSBLAD [official law gazette of the 

Netherlands, Stb.] 68, as amended.  

2 For example, the Law on Equal Treatment, Law of March 2, 1994, Stb. 230, as amended, which provides protection against 
discrimination on the grounds of religion, belief, political opinion, race, sex, nationality, heterosexual or homosexual orientation or civil status. 

3In the Netherlands, only civil law marriages are valid according to art.30 of Book I of the Civil Code.  

4 I.S. Joppe, Het geregistreerd partnerschap in het Nederlands IPR(I) in WEEKBLAD VOOR PRIVAATRECHT, Notariaat en Registratie, 

No. 6403, May 20, 2000,at 372. 

5Law of July 5, 1997, Stb. 324. 

6Federal Ministry of Justice, http://www.bmj.bund.de.  
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marriage to persons of the same sex. Before the same date a bill shall be introduced for adoption of Dutch 

children by same sex couples.”7  Pursuant to its promise of legislation on this topic the government formally 

introduced the bills on July 8, 1999. On December 21, 2000, the two bills were signed into law,8 and the 

Netherlands became the first country in the world to allow same sex couples to marry on the same terms as 

men and women. The laws entered into force on April 1, 2001. 
 

 
II. Registered Partnership 

 

Partnership registration of two men or two women or a man and a woman has been possible in the 

Netherlands since January 1, 1998. This regulated form of cohabitation is in law equal to marriage in almost 
every way. The rules and conditions that apply to marriage, such as, marriage to one person at a time, the 

minimum age requirement, and consanguinity, are the same. Likewise, the same obligations derive from a 

registered partnership as from a marriage as laid down in the law, such as the obligations of partners to 

support each other. The civil registrar is required to check the necessary documents for possible impediments, 

and then enter the partnership agreement into the Register of Birth, Marriage and Death. A registered 
partnership can be converted into a marriage by the registrar drawing up a record of conversion which is 

entered on the same Register. A marriage can be converted into a registered partnership by entering the 

record of the conversion into the Register. Registered partnership and marriage cannot exist at the same time. 

Due to the similarities of both institutions, a conversion either way has no effect on the existing situation. 

The conversion does not affect the paternity over children as it was before the conversion.  
 

Due to the many similarities between registered partnerships and same sex marriages, several 

legislators during the Parliamentary debates of the Bill on the opening up of marriage to same sex couples 

thought that when the same sex marriage went into effect, the registered partnership could be abolished. This 

opinion was also shared by the Committee and the Council of State. However the Government decided that 

due to the high number of opposite sex couples that chose to enter into a registered partnership in 1998, the 
first year this was possible, it was reasonable to assume that there is a need for a marriage-like institution 

devoid of the symbolism that is attached to a marriage. Five years after the coming into effect of the same 

sex marriage provision, both same sex marriage and the registered partnership will be evaluated and it is 

possible that registered partnership will be abolished at the end of that time.9 

 
  

III. Marriage 

 
A. Content of the Legislation 

 

The Law on the Opening up of Marriage amends a number of articles of Book 1 of the Civil Code 

in order to open up civil marriage for persons of the same sex. The new article 30 reads as follows: 

 

                        
7Kees Waaldijk, New Dutch Government Committed to opening up Marriage and Adoption to Same-Sex Couples, August 11, 1998, 

http://www.coc.nl/index.html?file=marriage_02 

8Laws of December 21, 2001, Stb.9 and 10. 

9Explanatory Memorandum to the Bill on the Opening up of Marriage of Same Sex Partners, July 9, 1999, paper 26672, no. 3.  
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Art. 30: 

 

  1. A marriage can be contracted by two persons of different sex or of the same sex. 

2. The law considers marriage only in its civil relations. 

 
Until April 1, 2001, article 30 consisted only of the text of the second paragraph. Even though this 

article did not specifically state that marriage involves a man and a woman, the courts have ruled over the 

years, when same sex couples sued for the right to marry, that at the time the law was enacted, lawmakers  

intended that marriage would be between members of the opposite sex. 

 

1. Rules and Conditions 
 

A same sex marriage is subject to the same rules and conditions as those for opposite sex marriages 

as provided for in Book I of the Civil Code. For example, a person can be married to only one person; one 

must be of age, not under guardianship and not within a prohibited degree of consanguinity. Exemptions to 

these rules may be granted. Notice of the intention to get married has to be given to the civil registrar, usually 
two weeks prior to the intended marriage date. The registrar will check the necessary documents, such as 

birth certificates, evidence of dissolution of a previous marriage and any impediments.  The marriage has to 

be witnessed by at least two persons who are at least 18 years old. After the marriage has been solemnized 

before the law by the registrar who takes the marriage vows in the official municipal town hall, a marriage 

certificate is issued. The marriage is subsequently recorded in the Register of Birth, Marriage and Death and 
signed by the newly married couple, the witnesses and the registrar.     

 

2. Rights and Obligations 

 

Most of the rights and obligations arising from a marriage between same sex couples are the same 

as those for opposite sex couples as provided for in the Civil Code. The spouses owe each other help, support 
and fidelity. They are obliged to do what is within their means to support each other and both parties have 

the duty to bear the costs of the household and the liabilities evolving from this duty to third parties. They 

may use each other’s surname either in combination or instead of their own surname. However, on official 

documents one’s own name has to be used. In conflicting situations, an appeal can be submitted to the court. 

Unless spouses have made a prenuptial agreement before a notary, they are married under a community 
property. This community of property comprises all present and future property and also all debts from the 

moment of the solemnization of the marriage. There are some exemptions to the complete community.  For 

example, a testator or donor can decide that certain objects are excluded from the community. Since May 1, 

1995, when the new Law on the Equalization of Pensions10 came into effect, in principle pension rights do 

not automatically fall within the community property. However, married couples can make their own 
arrangements so that the surviving dependents’ pension accrues to the surviving partner on the death of his 

or her spouse.  

  

The law of succession applies equally to same sex married couples as it does to opposite sex couples. 

Again, couples may make alternative arrangements by will, drawn up before a notary. For certain legal 

transactions they must have each other’s consent, such as for the sale of the matrimonial house or for larger 
gifts and donations. Divorce may be sought by both partners on mutual request or by one of them unilaterally. 

In order for the marriage to be dissolved, the court must pronounce the couple divorced, and the subsequent 

                        
10Law of April 28, 1994, Stb.342, as amended.  
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registration in the civil register terminates the marriage. The same provisions apply for couples of the same 

sex as they do for couples. When one of the ex-spouses does not have sufficient income to provide himself 

or herself with the necessities of life, or is not in a position to obtain such income, the court may issue an 

alimony order. The division of pensions proceeds are made according to the above- mentioned Pension Law.  

 
B. Differences between Marriage and Registered Partnership 

 

When the registered partnership was established in 1998, it was meant to be equal to marriage, since 

at that time marriage between same sex couples was not yet possible. However, there are a few differences 

between the two institutions. For the termination of a registered partnership, if there is a mutual agreement 

between the parties, no court decision is necessary. On the other hand, even if there is agreement between a 
married couple to end the marriage, it can be dissolved only through a court decis ion. Likewise, legal 

separation applies only to marriages. With respect to children born during marriage or registered partnership, 

there is also a difference. A child born during a marriage between a man and a woman has automatically by 

law both spouses as its parents, while this is not the case with the registered partnership.  There are also 

ceremonial differences in front of the registrar where people who get married take their marriage vows while 
people who enter into a registered partnership may decide themselves upon the vows they take. 

 
C. Difference between Same Sex Marriage and Opposite Sex Marriage  

 

The rights and obligations are the same for the marriage of two persons of the same sex as those of 
a marriage between persons of the opposite sex. There is, however one difference that relates to children 

born during a marriage. There is no automatic parentage for children born to marriages of same sex couples. 

The law of descent is based on a man-woman relationship. A child born during a marriage is regarded in the 

law to have as a father, the husband of the mother. A child born during a marriage of two persons of the 

same sex, since a third party must always be involved in the procreation of the child, will not automatically 

be a relative of both partners by law. However, the step-parent in a same sex marriage who successfully 
adopts a child of his or her partner, with the permission of the court after meeting the requirements, will have 

created a full-fledged family law relationship.  

 
D. Transsexuals 

 

Until the new Law came into effect, one of the requirements for transsexuals to be able to have their 

birth certificate changed was that they were not married. This requirement has been dropped. Under the new 

law, the court may allow the change of the birth certificate, if a person is a male according to the birth 

certificate and if he will never be able again to procreate children or if she is a female according to the birth 

certificate and she will no longer be able to bear children. Several other requirements such as opinions of 
experts have to be available and produced. 

 
E. Foreign Nationals 

 

For a couple of the same sex to get married in the Netherlands, one of the persons wishing to marry 

needs to have his or her domicile in the Netherlands or be of Dutch nationality11. That means that if two 
foreign nationals of the same sex wish to marry they will get permission to marry in the Netherlands only if 

one of the partners has his or her domicile in that country. This rule has been applicable to opposite sex 

                        
11Supra note 9. 
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marriages and has also now become applicable to same sex marriages and to partnership registrations.  

Previously, for a partnership registration, it was required that each registering partner be either a Dutch 

citizen or legal resident.  

  
F. International Recognition 

 

Even though several European countries have introduced the registered partnership for same sex 

couples, the Netherlands is the first country in the world that has made it possible for same sex c ouples to 

be able to marry in a civil ceremony. Much of the debates in Parliament in the Netherlands  focused on 

questions about the level of recognition of Dutch same sex marriages and how such marriages  would be 

received in other counties. The Committee that advised the government about marriage between persons of 
the same sex stated in its report that it is not unthinkable, as far as the law of the European Union is concerned, 

that the rules of free movement of persons relating to spouses will not be considered applicable to registered 

partners or married spouses of the same sex. An interpretation of treaties relating to marriage based on a 

gender neutral marriage seems improbable at this time. The Committee further did a survey among Member 

States of the Council of Europe and found that recognition of marriage between persons of the same sex can 
be expected in only very few countries.12  

   

 

IV. Adoption 

 
A. Content of the New Legislation 

 

On the same date, April 1, 2001, that same sex marriage was introduced in the Netherlands, 

legislation on adoption was also changed.13 Same sex couples that are married or in a registered partnership 

can jointly adopt a child. The Government was of the opinion that a child that is cared for and brought up in 

a lasting relationship of two women or two men, has a right to protection in that relationship, including legal 
protection. It was felt that in the interest of the child the relationship with the adults deserves this protection. 

For example, children that have been adopted will become the lawful heirs of their adoptive parents.  Whether 

or not partners are married has not been deemed important. It is expected that this form of adoption will be 

used mostly by the female partner of the mother of the child or by the male partner of the father of the child. 
 

B. New Condition for Adoption 

 

The court determines whether an adoption can take place. Since adoption is considered a drastic 

measure, a number of conditions have to be met. For example, the adoption must be in the apparent interest 

of the child. A new condition in the law, apart from already existing conditions, that will also apply to 
opposite sex partners is that an adoption may take place only if the child has nothing more to expect from 

its original parent(s) and when the original family ties cannot be maintained.  Furthermore, a couple who 

wants to adopt a child must immediately prior to the request have been living together for at least three years, 

and they also must have been jointly caring for and bringing up the child for at least one year.  When a new 

partner of a parent wants to adopt the child, the partner or stepparent must also have been living with the 

other parent for at least three years and must have cared for the child for at least one year.  In one case, the 

                        
12 Id. 

13Supra note 8. 
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law waives the one-year period of caring for and bringing up the child. This is the case with so-called duo 

mothers when two women have a relationship, and one of them has a child that was conceived through 

artificial insemination of an anonymous donor. In that case the adopting partner does not have to wait a year. 

If the child was conceived with the semen of a known donor, for example a friend, the waiting period might 

be different. The final decision whether or not an adoption can take place if the criteria are met is determined 
by the court.   
 

C. Foreign Adoptions 

 

The Ministry of Justice studied the legislation on intercountry adoption and its application in 

practice.14 In most cases the authorities in the original country of the child would not allow the adoption by 
a Dutch same sex couple. For this reason, the Committee chose not to propose to extend the adoption rules 

for same sex couples for intercountry adoption. The new law allowing adoption by a couple of the same sex 

relates only to adoptions of children whose residence is in the Netherlands. Intercountry adoption will be 

possible only by a married couple of the opposite sex.  

 
 

V. Conclusion 

  

The principle of equal treatment of homosexual and heterosexual couples has been decisive in the 

debate in the Netherlands about creating the registered partnership for persons of the same sex and opposite 
sex in 1998. Subsequently, in 2001 the Netherlands became the first country in the world to allow civil 

marriage and the possibility of adoption for same sex couples. 

 

When it became possible for same sex couples to get married, it was the Government’s intention to 

keep the registered partnership in place for at least five years, since there seems to be a need, with same sex 

and as well as with opposite sex partners, for a marriage-like institution without the symbolism of marriage. 
After this period, the situation will be evaluated and there is a possibility that the registered partnership will 

be abolished.  

 

It has been recognized that for the time being the new phenomenon of marriage between same sex 

couples will be recognized in only a few countries and couples might experience problems abroad.  However, 
the Government felt that on the basis of equality couples that want to confirm their commitment to each 

other and view the marriage ceremony as the only symbolic way to do so, could no longer be denied that 

ceremony and the inherent legal consequences.   

 

 
 

 

 

 

 

 
 

                        
14Explanatory Memorandum to an Amendment of Book 1 of the Civil Code on the Adoption by Persons of the Same Sex, July 8, 

1999, paper 26673, no.3. 
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