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Executive Summary 
 

Russian requests for extradition from Germany are governed by the European 
Extradition Agreement and its Second Additional Protocol.  When reviewing Russian 
requests for extradition, the German courts apply the restrictions embedded in these 
agreement in conjunction with the requirements of the European Human Rights 
Convention and certain German constitutional principles that are in part implemented by  
the German Act on International Mutual Assistance in Criminal Matters.  According to 
these instruments, extraditions will be denied if the request does not live up to the 
principles of double criminality and speciality or if extradition is sought for a political 
offense.  In addition, Germany will deny extradition if the death penalty can be imposed 
or if human rights standards, particularly those against torture, are in jeopardy.  
Nevertheless, recent German case law indicates that Germany extradites fugitives to the 
Russian Federation if the German courts are satisfied that the protective guarantees are 
met.  

 
I.  Overview 
 
 Germany and the Russian Federation are members of the European Convention of Extradition 
and of its Second Protocol,1 and, to the extent required by these instruments, Germany has an obligation 
of international law to grant extradition upon a Russian request.  Germany has codified its domestic law 
on extradition and mutual assistance in criminal matters in an Act on International Mutual Assistance in 
Criminal Matters [Mutual Assistance Act].2  Although this Act specifically states that treaty provisions 
take precedence over the domestic law,3 the Act nevertheless remains important for extradition requests 
from treaty countries, for the following reasons:   
 

• extraditions from Germany must live up to the guarantees and protections of the German 
Constitution,4 and some of these are expressed in the Mutual Assistance Act; and 

• the Mutual Assistance Act prescribes extradition procedures. 
 

                                                 
1  European Convention on Extradition [Eur. Extr. Conv.], Dec. 13, 1957, EUROPEAN TREATY SERIes [E.T.S.] no. 24, 

359 U.N.T.S 273.  A copy of this Council of Europe Convention as provided at the official Web site of the Treaty Office of the 
Council of Europe, http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=024&CM=2&DF=3/3/2008 &CL=ENG 
is attached as Attachment 1. 

2  Gesetz über die internationale Rechtshilfe in Strafsachen [IRG], Dec. 23, 1982, BUNDESGESETZBLATT [BGBl, official 
law gazette of the Federal Republic of Germany] I at 2071, as amended.  A translation of sections 1 – 22 of this Act, as contained 
in W. SCHOMBURG ET AL, INTERNATIONALE RECHTSHILFE IN STRAFSACHEN at 398 (München, 2006) is provided as Attachment 2. 

3  IRG § 1 ¶ 3. 
4  Grundgesetz für die Bundesrepublik Deutschland [GG], May 23, 1949, BGBl 1, as amended. in particular GG art. 1 ¶ 

2. 

http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=024&CM=2&DF=3/3/2008&CL=ENG
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 In recent years, the German courts had various occasions to apply treaty law and domestic 
legislation to extradition requests from the Russian Federation, and in doing so they discussed various 
protective principles of extradition law and their application to Russian circumstances. 
 
II.  Treaty Framework  
 
 Germany ratified the European Convention on Extradition5 on November 3, 1964,6 and it ratified 
the Second Additional Protocol to the Convention7 on February 27, 1990.8  The latter makes certain fiscal 
offenses extraditable and allows, to some extent, the extradition after a trial in absentia.  Germany has not 
ratified the Additional Protocol to the Convention of October 15, 1975,9 which aims to prevent situations 
in which genocide and violations of the Geneva Red Cross Conventions of 194910 give rise to the political 
offense exception.  German sources, however, claim that Germany would not employ the political offense 
exception for such offenses, on the basis of its domestic law and policy.11

 
 Russia joined the European Convention on Extradition on March 9, 2000, and it also ratified the 
First and Second Additional Protocols at that time.12  In keeping with the fact that no supplemental 
agreements to the European Convention have been executed between Germany and Russia, Germany 
instructs its officials to rely on the European Convention on Extradition when responding to Russian 
requests.13   
 
 Germany and the Russian Federation are both Members of the European Human Rights 
Convention,14  and the guarantees contained therein may be viewed as part of the protective framework 
that limits extraditions between Germany and Russia. 
II.  German Procedural Law  

                                                 
5  European Convention on Extradition [Eur. Extr. Conv.], Dec. 13, 1957, EUROPEAN TREATY SERIes [E.T.S.] no. 24, 

359 U.N.T.S 273.  A copy of this Council of Europe Convention as provided at the official Web site of the Treaty Office of the 
Council of Europe, http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=024&CM=2&DF= 3/3/2008&CL=ENG 
is attached as Attachment 2.  Germany has made several reservations and declarations relating to the Treaty, and these are 
available at http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=024&CV= 
1&NA=&PO=999&CN=999&VL=1&CM=9&CL=ENG (last visited Mar. 7, 2008).  The subject matter of these pronouncements 
includes the non-extradition of German citizens, the requirement of translated documents, and the effect of the European Arrest 
Warrant on extradition requests from member states of the European Union. 

6  Gesetz, Nov. 3, 1964, BGBl II at 1369. 
7  Additional Protocol to the European Convention on Extradition, Mar. 17, 1978, E.T.S. No. 98.  A copy of this 

Second Additional Protocol as provided at the Council of Europe’s official Web site at http://conventions.coe.int/Treaty/en/ 
Treaties/Word/098.doc is attached as Attachment 3.   

8  Gesetz, Feb. 27, 1990, BGBl II at 118.   
9  Additional Protocol, Oct. 15, 1975, E.T.S. No. 86, Council of Europe’s official Web site, available at 

http://conventions.coe.int/Treaty/en/Treaties/Html/086.htm and attached as Attachment 4. 
10  Among them, the Convention for the Amelioration of the Conditions of the Wounded and Sick in Armed Forces in 

the Field, Geneva, Aug. 12, 1949, 6 UST 3114; TIAS 3362; 75 UNTS 31. 
11  W. Schomburg, supra note 2, at 430. 
12  Bekanntmachung, BGBl 2001 II at 704. See 

alsohttp://conventions.coe.int/Treaty/Commun/ListeTableauCourt.asp?MA=15&CM=16&CL=ENG. 
13  Bundesministerium der Justiz, Richtlinien für den Verkehr mit dem Ausland in strafrechtlichen Angelegenheiten, 

September 18, 1984, BUNDESANZEIGER [Federal Gazette of the Federal Republic of Germany] No. 178, as amended.  An updated 
version of the guidelines is available from the Federal Ministry of Justice official Web site, http://www.bmj.bund. 
de/enid/Fachinformationen/Richtlinien_fuer_den_Verkehr_mit_dem_Ausland_in_strafrechtlichen_Angelegenheiten___lb.html#
R (last visited Mar. 5, 2008). 

14  European Convention on Human Rights, 213 U.N.T.S. 221, with additional protocols.  Germany ratified the 
Convention on August 7, 1952 [BGBl II at 685] and it became effective for Russia on May 5, 1998 [ BGBl II at 2932].  For the 
text of the Convention and for further information, see  the Convention’s official website at 
http://www.hri.org/docs/ECHR50.html . 

http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=024&CM=2&DF=3/3/2008&CL=ENG
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=024&CV=1&NA=&PO=999&CN=999&VL=1&CM=9&CL=ENG
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=024&CV=1&NA=&PO=999&CN=999&VL=1&CM=9&CL=ENG
http://conventions.coe.int/Treaty/en/Treaties/Word/098.doc
http://conventions.coe.int/Treaty/en/Treaties/Word/098.doc
http://conventions.coe.int/Treaty/en/Treaties/Html/086.htm
http://conventions.coe.int/Treaty/Commun/ListeTableauCourt.asp?MA=15&CM=16&CL=ENG
http://www.bmj.bund.de/enid/Fachinformationen/Richtlinien_fuer_den_Verkehr_mit_dem_Ausland_in_strafrechtlichen_Angelegenheiten___lb.html#R
http://www.bmj.bund.de/enid/Fachinformationen/Richtlinien_fuer_den_Verkehr_mit_dem_Ausland_in_strafrechtlichen_Angelegenheiten___lb.html#R
http://www.bmj.bund.de/enid/Fachinformationen/Richtlinien_fuer_den_Verkehr_mit_dem_Ausland_in_strafrechtlichen_Angelegenheiten___lb.html#R
http://www.hri.org/docs/ECHR50.html
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 If a foreign country requests the extradition of a fugitive from Germany, the German prosecutor 
may order the arrest of the fugitive, but he must bring him before a district court judge immediately, and 
at the latest by the following day.  The judge will instruct the fugitive on his right to be represented by 
counsel and will examine the request and ask the fugitive whether he consents or objects to the 
extradition.15  If there appear to be problems with the extradition request, the judge may disallow the 
arrest, but in any event, the judge will urge that the Higher Regional Court decide as soon as possible on 
whether extradition is permissible.16  
 
 If the fugitive agrees to the extradition, then a simplified proceeding will take place in the course 
of which the fugitive is handed over to the requesting state.  If the fugitive objects to the extradition, then 
a Higher Regional Court must rule on the prosecutor’s motion to permit the extradition, and this Court 
will decide whether the prerequisites for an extradition are met that are contained in treaty law, in German 
constitutional principles, and in applicable human rights instruments.  Throughout this process, there are 
ample opportunities for the involved prosecutors and courts to examine the request, review the necessity 
of detention, and gather the necessary information to help the court decide on the request.17

 
III.  Protective Standards  
 
 The extradition criteria of the German Mutual Assistance Act and of the European Extradition 
Convention are similar.  Both restrict extradition to criminal offenses that are punishable in both countries 
with a maximum penalty of not less than one year,18 and extradition is denied for political offenses or if, 
after having been extradited, the fugitive would be persecuted for his political or religious beliefs, 
nationality, or ethnicity.19  Murder, homicide and genocide do not qualify for the political offense 
exception,20 nor is this exception applied to terrorist offenses, as provided in the European Terrorism 
Convention to which both Germany and Russia are parties.21    
 
 The extradition of a fugitive who is at risk of torture in the requesting country is prohibited on the 
basis of various German constitutional principles22 and also by virtue of article 3 of the European Human 
Rights Convention.23  If the requesting state can impose the death penalty for the offense for which 
extradition is sought, then Germany will insist on assurances that the death penalty will not be carried 
out.24  In addition, Germany will insist on assurances that the requesting state adhere to the principle of 
                                                 

15  On the right of the fugitive to contact the consular official of his home country when being arrested in Germany, see 
Vienna Convention on Consular Relations, Apr. 24, 1963, available att the United Nations’ official Web site at 
http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf, art. 36.  Germany ratified this Convention on Aug. 
26, 1969, BGBl II at 1585. 

16  IRG §§ 21-22. 
17  IRG  §§ 2 –42. 
18  IRG §§ 3; Eur.Extr.Conv. art. 2 
19  IRG § 6; Eur.Extr.Conv. art. 3. 
20  Id. 
21  European Convention on the Suppression of Terrorism, Jan. 27, 1977,  Council of Europe’s official Web site 

available at http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=090&CM=8&DF=3/6/2008& CL=ENG, 
ratified by Germany by Gesetz, Mar. 28, 1978, BGBl II at 321, effective for the Russian Federation since Feb. 5, 2001, 
Bekanntmachung, II at 291. 

22  Primarily GG art. 1 ¶ 2, guaranteeing human dignity.  See also K. Grasshof and R. Backhaus, Verfassungsrechtliche 
Gewährleistungen im Auslieferungsverfahren, EUROPÄISCHE GRUNDRECHTE ZEITSCHRIFT 445 (1996). 

23  European Convention on the Suppression of Terrorism, Jan. 27, 1977, Council of Europe Web site available at 
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=090&CM=8&DF=3/6/2008&CL=ENG, ratified by 
Germany by Gesetz, Mar. 28, 1978, BGBl II at 321, effective for the Russian Federation since Feb. 5, 2001, Bekanntmachung, II 
at 291. 

24  IRG, § 8; Eur. Extr. Conv. Art. 11. 

http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf,%20art.%2036.
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=090&CM=8&DF=3/6/2008&CL=ENG
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=090&CM=8&DF=3/6/2008&CL=ENG
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speciality, according to which the fugitive may not be tried for offenses other than the ones for which 
extradition has been granted.25

 
IV.  Recent Cases  
 
 The following two cases of the Higher Regional Court of Cologne serve to illustrate the German 
practice.  
 
 In a decision of June 20, 2003, the Higher Regional Court of Cologne denied a Russian 
extradition request.26  The fugitive was sought by Russia for alleged participation in organized crime.  
The fugitive denied these accusations and presented documentation from human rights organizations that 
claimed that he was the victim of false accusations.  The German authorities thereupon requested 
additional information from the Russian authorities to ascertain whether there was probable cause.27  The 
latter, however, did not respond to this request within the prescribed three-month period, whereupon the 
German court held that extradition was not permissible. 
 
 On November 26, 2004, the Higher Regional Court of Cologne held that the extradition of a 
fugitive to Russia was permissible.28  The fugitive was sought for fraud and blackmail, and he contested 
the German prosecutor’s extradition decision on the grounds that his confession of the criminal conduct 
had been extracted from him in Russia under torture.  He also claimed that prison conditions in Russia 
violate European human rights standards.     
 
 On the issue of torture, the Court was satisfied that the Russian documents accompanying the 
case indicated that there was no torture.  On the issue of prison conditions, the Court relied on information 
obtained from the German Foreign Office according to which prison conditions are generally terrible in 
Russia and medical care is inadequate, while a high number of prisoners are drug addicts or infected with 
the HIV virus or with tuberculosis.  Despite this situation, however, the court was satisfied that fugitives 
that were extradited from Germany generally received better treatment in Russian prisons.  To ensure this, 
the note granting extradition routinely contains a passage that insists on the observation of European 
human rights standards for the imprisoned fugitive and the right of German consular officials to visit the 
prisoner to ascertain Russia’s compliance. 
 
 
 
 
V.  Conclusion 
 
 Although Germany is bound by the European Extradition Convention to honor Russian 
extradition requests, this treaty contains criteria and exceptions that allow Germany to refuse extradition 
requests that do not meet the stated criteria.  In addition, Germany applies domestic and international 
human rights standards to Russian extradition requests to ensure the fair treatment of the fugitive.  
Germany will investigate allegations by the fugitive that indicate his impending mistreatment upon 
extradition.  However, when Germany is convinced that these allegations are groundless, it will grant 
extradition to the Russian Federation. 

 

                                                 
25  IRG § 11; Eur. Extr. Conv. arts 14 and 15. 
26  Oberlandesgericht[OLG] Köln, docket no. Ausl 148/02, available at Justiz-online, the official Web site of the state 

of North-Rhine Westphalia at http://www.justiz.nrw.de/ses/nrwesearch.php (last visited Mar. 7, 2008). 
27  This is done only in exceptional cases in German extradition proceedings, when there are circumstances that cast 

doubt on the allegations of the requesting state.  See  IRG § 10 ¶ 2.  
28  OLG Köln, docket no. Ausl 2001/04 – 30, available at JUSTIZ-ONLINE, the official Web site of the state of North-

Rhine Westphalia at http://www.justiz.nrw.de/ses/nrwesearch.php (last visited Mar. 7, 2008). 

http://www.justiz.nrw.de/ses/nrwesearch.php
http://www.justiz.nrw.de/ses/nrwesearch.php
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