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95-1337 

 

 NOMENCLATURE AND HIERARCHY 

 

 BASIC SOUTH KOREAN LEGAL SOURCES 

 

 

Constitution 

 

 The Republic of Korea is governed by a directly elected President and a unicameral National 

Assembly chosen by both direct and proportional elections.  The Constitution was originally 

promulgated on July 17, 1948, and has been amended nine times since then.  The Constitution 

currently in force was last amended on October 29, 1987.  Although there is no specific provision 

therein stating that the Constitution is the law of the land, its supremacy is determined by a number of 

articles, especially those setting forth the Constitutional Court and the amendment process. 1  

 

 The Constitutional Court (previously known as the Constitutional Committee), which first 

convened in 1988, is empowered to pass judgments on the constitutionality of laws enacted by the 

National Assembly at the request of a court or in response to a constitutional petition. 2   The 

supremacy of the Constitution is further evidenced by the more rigid procedure required for its 

amendment than that required for the enactment of a law.  The former requires the concurring vote of 

a two-thirds majority of all the Members of the National Assembly, as well as the affirmative vote of a 

majority of all votes cast in a national referendum by a majority of voters eligible to vote in elections for 

members of the National Assembly;3 the latter requires the attendance of a majority of all the Members 

of the National Assembly and the concurrent vote of a majority of the Members present. 4 

 

International treaties 

 

 Article 6, paragraph 1, of the Constitution expressly states that "Treaties duly concluded and 

promulgated under the Constitution and the generally recognized rules of international law shall have 

the same effect as the domestic law of the Republic of Korea."  The article does not specify the rank 

of treaties within the national legislative scheme.  Nevertheless, a majority of scholarly opinion 

concurs that treaties are subordinate to the Constitution, because it is the Constitution that grants 

authority to a treaty, not vice versa, although there are contrary opinions.5 

 

                                              
    

1
  Yong Ho, HAN'GUK HONPOP (Korean Constitution) 23 (Seoul, Pagyonsa, 1994) (Revised edition).  

    
2
  Art. 111 of the Constitution. 

    
3
  Id. art . 128. 

    
4
  Id. art . 49. 

    
5
  Chol-su Kim, HONPOPHAK KAERON (Introduction to Constitutional Law) 210-213 (Seoul, Pagyonsa, 1993)  (Revised 

edition); Pyong-jo Yi and Yi Chung-bom, KUKCHEPOP SINGAN  (New Lecture on International Law) 29-30 (Seoul, Irchogak 

1989).  
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 It is generally held that both treaty and statute are placed upon the same hierarchical plane by 

the Constitution.  However, when a treaty and a statute dealing with the same subject conflict, the 

later in date prevails if the treaty has been ratified by the National Assembly under article 60 of the 

Constitution.6  This article requires ratification by the National Assembly of the following types of 

treaties involving: 

 

•  mutual assistance or mutual security; 

 

•  important international organizations; 

 

•  friendship, trade and navigation; 

 

•  restrictions of sovereignty; 

 

•  peace; 

 

•  important financial obligations that will burden the State or people; or  

 

•  legislative matters. 

 

Treaties that are not ratified are known as executive agreements.  Even these unratified agreements 

are binding as treaties but are subordinate to statutes.7  

 

Law 

 

 Although legislative power under the Constitution is exercised by the National Assembly, the 

executive branch, headed by the President, is also authorized to participate in important legislative 

processes such as the right to propose and to veto bills and the right to issue presidential decrees.  

Most of the bills submitted to and enacted by the National Assembly are those proposed by the 

executive branch.  From 1990 to 1994, 79% of the laws passed by the National Assembly were 

submitted by the executive branch.8 

 

 In order to control and maintain the uniformity of draft legislation proposed by various 

ministries of the executive branch, the Office of Legislation was established under the jurisdiction of 

the Prime Minister as an independent agency equivalent to any ministry.9  Normally, bills are drafted 

by the ministries concerned after going through a series of conferences among the ministries.  In 

certain cases, bills are also drafted by the Office of Legislation staff at the request of the President or 

                                              
    

6
  Kim, id.; Yi & Yi, id. 

    
7
  Yi & Yi, id. 

    
8
  This information was provided by the Secretariat of the Korean National Assembly via Mr. Chung-sok Kong, 

Congressional Attache, the Korean Embassy, Washington, D.C.  

    
9
  Art. 27, the Government Organization Law, Law No. 2437, Jan. 15, 1973, as last amended by Law No. 4568, June 11, 

1993. 
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the Prime Minister.  The ministers and agency heads must publish in the Official Gazette the purpose 

and the gist of their bills that are directly related to daily life (e.g., the school system, public health, 

environmental preservation, etc.).10  Any interested parties may submit written opinions or petitions in 

regard to the proposed bills, and public hearings may be held. 

 

 After the announcement of the bills in the Gazette, the bills are submitted by the respective 

ministries to the Office of Legislation for review.  The bills include laws, treaties, presidential decrees, 

ordinances of the Prime Minister, ministerial ordinances, regulations, and orders (orders of the 

President and of the Prime Minister). 11   The review process is followed by deliberations at a 

vice-ministers' conference and at a State Council conference.  The bills, if approved by the State 

Council, must be signed by the President and countersigned by the Prime Minister and by the members 

of the State Council.  Then the Office of Legislation submits them to the National Assembly. 12  

 

 Bills are also prepared and submitted by any Member of the National Assembly (or its 

committees) to the Speaker with an explanatory statement and a joint signature of more than twenty 

supporters.  The Speaker will refer the bills submitted by either the Office of Legislation or any 

member of the National Assembly to a standing committee or, if necessary, a special committee.  

After deliberation by the committee and review by the Legislation and Judicial Committee, the bill is 

referred to the plenary session of the National Assembly.13 

  

 After deliberation by the Assembly, in order to be approved, a bill requires the favorable vote of 

a majority of the Members present, with a majority of all the Members being in attendance. 14  Each 

bill passed by the National Assembly must be forwarded to the President via the Office of Legislation, 

and the President is required to promulgate the bill within fifteen days.15  In the case of his objection 

to the bill, the President may, within fifteen days, return the bill to the National Assembly with a written 

explanation of his objection and request that it be reconsidered.16  

 

 If the National Assembly repasses the bill in the original form with more than one-half of the 

total Members in attendance and a concurrent vote of two-thirds or more of the members present, it 

will become law.17  If the President does not promulgate the bill or does not request the National 

                                              
    10  Regulation Concerning Prior Announcement of Bills, Presidential Decree No. 11133, May 21, 1983.  

    
11

  T HE GOVERNMENT LEGISLATION AGENCY: ORGANIZATION AND FUNCTIONS 18 

(Seoul, 1985). 

    
12

  POPCHE SILMU (Manual for Legislation) 23 (Seoul, Secretariat of the National Assembly, 1990).  

    
13

  The National Assembly Law, Law No.4010, June 15, 1988, as last amended by Law No. 4542, Mar. 6, 1993, arts. 79, 

81 & 86. 

    
14

  Id. art . 109. 

    
15

  Id. art . 53, ¶1. 

    
16

  Id. art . 53, ¶2. 

    
17

  Id. art . 53, ¶4. 
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Assembly to reconsider it within fifteen days, it will also become law.18  If the National Assembly fails 

to reconsider it, the bill will be dead.  If the President fails to promulgate the finalized bill within five 

days after it has been returned to the Executive, the Speaker will promulgate it. 19 

 

 In order to be valid, laws must be promulgated by means of the Official Gazette published by 

the Office of Government Administration.  In the Gazette, the fact that a bill has been passed by the 

National Assembly must be mentioned in the preamble to the promulgation of the law, which bears the 

President's signature and the countersignatures of the Prime Minister and the competent members of 

the State Council.20   

 

 The date of promulgation of a law is the same date as that on which the Official Gazette is 

published.21  Thus, the date of the law is taken to be that of its promulgation rather than that of 

congressional enactment.  Laws take effect twenty days after their publication in the Official Gazette, 

unless otherwise stated by the laws themselves (usually in a supplementary provision). 22  When laws 

are promulgated, they are assigned consecutive numbers according to the date.23  A brief statement 

indicating the purpose of the enactment and the gist of the new law is also published in the Gazette 

usually immediately after the text of the law itself.                          

                    

Presidential decrees, Prime Minister's ordinances, ministerial ordinances, and other 

instruments  

  

 Under the Constitution, the executive power is exercised by the President who discharges his 

duties with the support and assistance of the State Council.  The State Council consists of the 

President, the Prime Minister, and all the Cabinet Ministers.  A basic legislative function entrusted to 

the President by the Constitution is that of issuing presidential (enforcement) decrees concerning 

matters delegated to him within a specifically defined scope as well as measures necessary for the 

enforcement of laws.24 Presidential decrees are hierarchically subordinate to laws and treaties.  

 

 The President is also empowered to issue emergency orders  having the effect of law when it 

is necessary to take urgent measures for the maintenance of national security or public peace and order 

in time of internal turmoil, external menace, national calamity, or a grave financial or economic crisis.  

                                              
    

18
  Id. art . 53, ¶5. 

    
19

  Id. art . 53, ¶6. 

    
20

  Law Concerning Promulgation of Laws, Regulations, etc., Law No. 1539, Dec. 16, 1963, as last amended by Law No. 

3573, Nov. 29, 1982, art . 5. 

    
21

  Id. art . 12. 

    
22

  Supra note 2, art . 53, ¶7; Id. art . 13. 

    
23

  Supra note 20, art . 10. 

    
24

  Supra note 2, art . 75. 
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The President is required to promptly notify the National Assembly of the emergency order and obtain 

that body's approval.  If approval is not obtained, the order will lose its effect. 25   

 

 The Prime Minister or the minister of any ministry may, under the powers delegated by law or 

Presidential Decree or ex officio, issue Prime Minister's ordinances or ministerial ordinances 

concerning matters within his jurisdiction. 26   These instruments, also known as enforcement 

regulations, are intended to implement the new laws; they must be published in the Official Gazette in 

accordance with similar formalities as those prescribed for the laws that are to be enforced (see 

above).  

 

 Although both a Prime Minister's ordinance and ministerial ordinances are regarded as inferior 

to presidential decrees, there is no reference in Korean law to the hierarchal relationship between these 

two instruments.  A majority of scholarly opinion, however, agrees that they are on the same 

hierarchal level, since both instruments are issued under the authority delegated by law or Presidential 

Decree.27  With the exceptions of law, the Supreme Court is empowered to make a final review of the 

constitutionality of these instruments.28  

 

 The Constitution provides that the National Assembly, the Central Election Management 

Committee, the Supreme Court, and the Constitutional Court may establish, within the limits of law, 

various relevant regulations.  These include the rules on proceedings, management of elections, 

national referenda, political parties, judicial proceedings, internal discipline, and administrative 

matters.29 

  

Dissemination of laws and decrees   

 

 The Korea Legislation Research Institute was established in 1989 as a special juristic person 

funded by the Government and private resources, with the appointment of its president subject to the 

approval of the Minister of the Office of Legislation.  The Institute's activities include, among others, 

the collection, administration, and dissemination of legal information about Korea and foreign countries 

and the publication of legal commentaries and collections of laws and decrees (regulations). 30 

 

 The Institute compiles and publishes all laws and decrees currently in force, arranged by 

subject in 60 loose-leaf volumes entitled HYONHAENG HANG'UK POMNYONGJIP (Collection of Current 

Laws and Decrees).  They are distributed to the three branches of the Government and to the general 

                                              
    

25
  Id. art . 76. 

    
26

  Id. art . 95. 

    
27

  Kim, supra note 5, at 853-854; To-ch'ang Kim, ILBAN HAENGJONGPOP NON 311-312 (Seoul, Ch'ongunsa, 1993) 

(Revised edition).  

    
28

  Id. art . 107, ¶2. 

    
29

  Id. arts. 64, 108, 113 & 114. 

    
30

  Law No. 4141, Dec. 21, 1989. 
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public.  In addition, the Institute publishes and disseminates THE CURRENT LAWS OF THE REPUBLIC OF 

KOREA, in English.  It contains 182 laws and 47 Presidential Decrees (as of May 1995) in a six 

volume loose-leaf set.  The items are selected from among the important laws and decrees currently 

in force in Korea, taking into consideration their frequency of use depending on domestic and foreign 

trends.  The Institute is planning to add more English translations to these volumes. 31  In addition, it 

may be noted that the texts of current laws and regulations both in Korean and English are available 

on-line through Internet. 
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31
  Brochure announcing the publication of CURRENT LAWS OF THE REPUBLIC OF KOREA published by the Korea Legislation 

Research Institute in 1991. 
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