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FOREWORD 

When the state delegates to the Philadelphia Convention gathered in 
May 1787, they came with the idea of revising the Articles of Confederation. 
When they adjourned the following September, they had drafted a wholly new 
document--the Constitution of the United States of America. The system of 
government that this Constitution established would not only retain its vi-
tality during the adolescence of the new America, but would ultimately influ-
ence the constitutions of many other nations. 

Various aspects of the national constitutions discussed in this 
booklet may be traced to the American model. In some instances, the U.S. 
example was adopted because of the political influence wielded by the United 
States. Certain countries adapted their constitutions to the American Con-
stitution in recognition of its flexibility and universality--two character-
istics that attracted even societies with legal or cultural traditions quite 
disparate from those of the U.S. 

As the 200th birthday of the United States Constitution is commem-
orated, many will study its development and its effect upon American life. We 
hope that these essays will turn the reader's attention to the global heri-
tage of the United States Constitution as well as to its present role as an 
inspiration for the continual process of constitutional development in other 
countries. 

Carleton W. Kenyon 
law Librarian 



AUSTRALIA 

Introduction 

The first English settlement on the continent of Australia was 
established in 1788 in the colony of New South Wales. In 1823, Van Diemen's 
Land (later Tasmania) was constituted as a separate colony and eventually, 
with the opening up of the vast territory to the west, six colonies were 
established. Initially, the colonies had no feeling of being part of a com-
mon community. As they progressed economically, the colonies developed inter-
colonial trade rivalries and adopted protectionist measures, such as the 
imposition of tariffs on the flow of goods. Among the many difficulties 
caused by having separate colonies on an island continent was the conflict 
between their different legal systems. There was a lack of recognition by 
each colony of the laws of the others. The judgment of a court of one colony 
could not be enforced against a judgment debtor residing in another. Citizen-
ship granted in one colony was not recognized outside its borders, and a 
person granted citizenship remained an alien in the eyes of the other col-
onies. Patents and trademarks had to be obtained and registered in each 
colony. A colony in which a decedent's property was situated could not com-
pel a nonresident to produce the decedent's will for probate. 

Sentiment for a union between the colonies developed only gradually 
through the growing awareness of each other resulting from the improved means 
of communications. The controversies generated by the lack of free trade 
subsided in the late 19th century, and sentiment in favor of federation 
gained ground. The final catalyst for the shaping of a notion of common des-
tiny was perhaps the practical response to fears raised by European colonial-
ist aspirations in the Pacific region and the realization by the colonies of 
the vulnerability of the continent's defense. 

Developments Toward Federation 

The federal idea was initiated by a British official, Earl Grey, 
who proposed setting up a General Assembly to legislate on interests of com-
mon concern between the colonies. In 1850 legislation providing for the sep-
aration of New South Wales and Victoria included provisions for such an 
assembly, but the attempt failed because of opposition not only from Britain 
but from within the colonies. By 1859, five colonies had been granted self-
government, and "they were less concerned with an abstraction like federation 
than with opportunities and conflicts within their own societies." 1 / 

A more enlightened era came with the setting up of a Federal Coun-
cil in 1885 following a convention of the colonies. The Council, consisting 
of two representatives from each self-governing colony and one from the crown 

colony of Western Australia, was authorized to legislate on matters such as 

I/ J. La Nauze, The Making of the Australian Constitution 2 (1972). La Nauze gives a masterly 
account of the movement for federation, enhanced by contemporary research. See also J. Qui& 
and R. Garran, The Annotated Constitution of the Australian Commonwealth (1901).  
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Australia's relations with the Pacific Islands (the European colonialization 
intent towards the islands having become evident in the 1870s), the service 
and execution of civil and criminal process beyond a colony, enforcement of 
intercolonial judgments, etc. Membership on the Council, however, was volun-
tary and New South Wales chose to stay out. Moreover, it had no executive 
powers or revenue of its own, and was therefore more like a confederal insti-
tution. The Council managed to pass only eight statutes and was soon bypassed 
in importance by other forms of colonial cooperation. Perhaps a major benefit 
resulting from the setting up of the Council was that the word "federal" was 
preempted for use in later developments. Another significant development was 
the passage of an imperial act in 1888 requiring a joint contribution to be 
made by the colonies for the formation of an Australian defense squadron. 

Despite its absence from the Federal Council, the impetus for the 
last phase of the creation of the Australian federation came from Sir Henry 

Parkes, the Prime Minister of New South Wales. He had supported a federation 
as early as 1869, and in 1881, at an intercolonial conference, he was instru-
mental in inserting a statement into the record that the time had come for 
setting up a federal body. 2/ At Parkes' urging, conveyed to other colonies 
in private dialogue and in a now famous public speech at Tenterfield, New 
South Wales, a colonial conference was held in 1890. The conference recom-
mended holding a national constitutional convention. 

On the recommendation of the resulting Convention held in Sydney in 
1891, a constitution was prepared and adopted by the Convention. The adopted 
document had been drafted by a committee consisting of Samuel Walker Grif-
fith, chairman, Andrew Inglis Clark, Edmund Barton, and Charles Cameron 
Kingston. The document produced by the committee was drawn from a prior 
draft prepared by Clark. Not until a second constitutional convention was 

held in 1897, however, was it finally completed, and, in 1900, enacted as the 
Commonwealth of Australia Constitution Act. 3/ The hiatus between the two 
conventions was attributed to the scheme being "in advance of popular feel-
ing." 4/ However it was the 1891 draft that formed the basis of the Consti-
tution, the 1897 convention having been, it is generally accepted, merely an 
attempt at revising the draft. 5/ 

The United States Influence 

When the federal idea was first mooted to the Australian polity, 
the United States was the only existing example of a federation. With the 
transformation of Switzerland from a confederation into a federation in 1848 

and the creation of the Canadian federation in 1867, a federal scheme had 
been shown to work under varying circumstances. Undoubtedly, these examples 

2/ Minutes of the Intercolonial Conference, 1881, at 11, cited in S. Bennett, The Making 
of the Commonwealth 65 (1971). 

3/ 63 & 64 Vict., ch. 12 (1900). This was enacted as imperial legislation in London. 

4/ Qpoted in La Nhuze, supra note 1, at 89. 

5, u / The draft of 1891 is the Constitution of 1900, not its father or grandfather": id. at 78. 
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also played a role in the shaping of the Australian system. It was the 
United States example, however, that was the more relevant, embodying the 
concept of preserving the interests of the states under a federal scheme. 

The resemblance of the Australian Constitution to that of the Uni-
ted States is obvious. 6/ The American experience was an inspiration from 
the beginning of the federal debate in Australia. In 1852 the Reverend Dr. 
John Dunmore Lang, an early proponent of federation and Australia's indepen-
dence from Britain, propounded a detailed scheme for a union based on the 
American model. In 1854, a series of letters appeared in the Sydney Morning  
Herald under the pen name of "John Adams." The letters carefully weighed the 
need for a federation and proposed using the "admirable" United States system 
as a model. In his Tenterfield speech, Parkes evoked the example of the 
United States in pointing out that the population of Australia was then about 
the same as it was in America when "the great Commonwealth of the United 
States" was formed and concluded rhetorically that "surely what the Americans 
had done by war they could bring about in peace?" 7/ Parkes had also briefly 
visited the United States and had had an opportunity to observe the conduct 
of government in Washington. 

The American struggle for independence had left a lasting impres-
sion,and in many places the American Constitution long continued to be a 
beacon for putative federalists in Australia. At one meeting of the American 
Club in Hobart, Tasmania, founded to celebrate the United States' Declaration 
of Independence, a speaker gave expression to feelings of profound respect: 

We have met tonight in the name of the principles 
which were proclaimed by the founders of the Aiglo-
American Republic as those which justified resistance to 
a government which had violated them and a permanent 
repudiation of its authority; and we do so because we 
believe those principles to be permanently applicable to  
the politics of the world and the practical application  
of them in the creation and modification of...institu-
tions.... [I]n assembling annually [we] remind one 
another of the worth of what we inherit from the strug-

gles and victories of the forefathers of our kinsmen on 
the American continent. [G]entlemen...I give you the 
Eerlaration of Independence of the Thirteen Nbrth Ameri-
can British Colonies. 8/ 

6/ A conspectus of the Australian Constitution illustrates this. The center of the system is 
the separation of powers, with a few variations derived from British practice. There is a bi-
cameral parliament, with the upper house, the Senate, having equal representation from all the 
states and the Hbuse of Representatives elected on a population basis. An independent judiciary 
as the ultimate custodian of the Constitution has the right of judicial review. The executive is 
not as powerful as in the United States, being responsible to the House through a cabinet, thus 
blurring the separation between it and the legislature. 

7/ Quoted in B. Wise, The Making of the Australian Commonwealth 6 (1913) from a newspaper 
account of the speech. 

8/ Reynolds, "A. I. Clark's American Sympathies and his Influence on Australian Federation," 

32 Australian Law Journal 62-3 (1958) [emphasis added]. The presidential address by Clark 



4 

Such words from the chairman of a Thursday luncheon club would be 
considered very laudatory. But, coming as they did from Arthur Inglis Clark, 
one of the "framers" of the Australian Commonwealth, they serve to show that 
the American charter was no mere document conveniently at hand for "slavish 
copying" as some critics of federation had alleged, 9/ but, a set of truly 
inspirational tenets of profound importance. Clark admittedly was an una-
bashed Americophile. As a young man, he keenly followed the Civil War, dis-
playing jubiliance on hearing the news of General Lee's surrender. His 
views, however, were not based on sentiment alone over the historical deve-
lopments of this country. He had acquired a deep understanding of the United 
States and its institutions from writers such as Hamilton, Madison, Jeffer-
son, and Webster. As a lawyer and Attorney-General of Tasmania, he had also 
studied case law developed by the United States Supreme Court and was par-
ticularly knowledgeable about the decisions and observations of Chief Justice 
John Marshall. This knowledge was further advanced by his visits to the 
United States, first in 1890, when he formed a lasting friendship with Oliver 

Wendell Holmes. It was Holmes' great influence that appears to have finally 
shaped Clark's thinking about the structure and working of the American 
Constitution, an influence clearly discernible in Clark's draft of the con-
stitution later used as a basis for the document drawn up by the drafting 
committee of the Constitutional Convention of 1891. While many changes were 
introduced in his draft--some that he opposed and others that were done 

during his subsequent illness--significant portions are still attributable to 
Clark. Bernard Ringrose Wise, himself a participant in the federation move-

ment and a prominent figure in the Second Constitutional Convention in 1897, 
offers this fitting tribute to Clark: 

No one in Australia, not even excepting Sir Samuel Griffith, 

had It. Clark's knowledge of the constitutional history of 
the United States; and, when knowledge of detail is combined 
with 71, its influence on a deliberative body becomes irre-
sistible. That our Constitution so closely resembles that of 
the United States is due in very large degree to the influ-
ence of Mr. A. I. Clark. His speech at this Conference [1890 
Colonial Conference] ...is interesting as containing the germ 
of the ideas which dominated the Convention of 1891. 10/ 

While Clark was the outspoken advocate of American federalism, he 
by no means preempted the field. Apart from Parkes, there were several 
others in the Australian constitutional movement who had an understanding of 
the United States system. The chairman of the drafting committee, Sir Samuel 
Walker Griffith, Prime Minister of Queensland, later to become Chief Justice 
of the Commonwealth High Court, was aware of the relevance of the American 
federal experience to Australia. Having studied the American Constitution, 

was given on July 4, 1876. 

9/ E. Hunt, American Precedents in Australian Federation 15 (1930). 

10/ 'Wise, supra note 7, at 75. 
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he visited the United States briefly in 1887 where he became acquainted with 
a Supreme Court judge and his brother, a constitutional lawyer. 11/ Mr. 
Alfred Deakin, another federal leader, urged all delegates to read James 
Bryce's The American Commonwealth (1880). This three-volume work by a Pro-
fessor of civil law at Oxford with an intimate knowledge of the United 
States, proved to be "the greatest textbook of them It was quoted 
and referred to more than any other single work; never criticized, it was 
regarded with the same awe, mingled with reverence, as the Bible would have 
been in an assembly of churchmen." 12/ 

Deakin, a future Prime Minister of the Commonwealth, had travelled 
extensively in the United States. Representing a large colony, he had none-
theless realized--from his study of the American system, the necessity for 
concessions to the small states. Mr. J. M. Macrossan, a delegate from 
Queensland to both the 1890 conference and the Sydney Convention, commended 
the United States Senate as a great representative body, equal if not greater 
than the English House of Lords. 13/ Chief Justice Griffith, who considered 
neither Clark nor Deakin as his superior in knowledge of the United States, 
stated that Macrossan was the best informed in this regard. 14/ 

Several influential individuals had varying degree of familiarity 
with the United States system. Sir Edward Barton, leader of the federal 
movement after Parkes, had extensive knowledge of the United States Consti-
tution. Sir Isaac Isaacs, Attorney-General of Victoria, and later a Chief 
Justice of the Australian High Court, knew the most of any about the United 
States constitutional law during the 1897 convention. Sir Richard Baker of 
South Australia prepared an extensive manual of constitutional precedents 
together with texts of the United States and Canadian Constitutions. This 
coalition of personalities and learning ensured an acute awareness of the 
United States federal structure, which in many ways was found worthy of 
emulation. 

A scholarly attempt has already been made to trace and examine the 
United States influence which is found in the Australian Constitution. 15/ It 

will suffice in this brief overview to look at two major areas of similarity 
and to examine the impact of United States cases on early constitutional 
developments in Australia. 

State Interests 

The Commonwealth of Australia Constitution Act, section 51, re-
stricts the authority of the federal legislature to make laws on only about 
forty specified subjects. This approach harks back to the plea of James 

R. Joyce, Samuel Walker Griffith 142 (1984). 

La Nauze, supra note 1, at 273. 

Hunt, supra note 9, at 51. 

Supra note 11, at 186. 

Hint, supra note 9. 
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Madison that the United States Federal Government should be delegated few 
defined powers and the residual powers should remain with the states. The 
adoption of this "enumerated powers doctrine" represents the major aspect 
borrowed from the United States Constitution. 

The validity of state laws is thus more or less to be assumed. 16/ 

No such assumption can be made in the case of the Commonwealth enactments, 
which must stem from the narrow confines of the powers enumerated in section 
51. This limited legislative authority is also matched in the judicial 
sphere where the federal judiciary has a limited grant of jurisdiction. As a 
consequence, "the staple laws of the land and the staple courts of the land 
are the State laws and the State courts." 17/ 

Included in the powers enumerated in section 51 are twenty seven of 
the thirty items listed by Andrew Inglis Clark in this draft of the Consti-
tution. 18/ This is a clear indication of the decisive contribution made by 
this disciple of the United States system, although in this instance, he had 
widened the provision in the belief that the powers given to the United 
States Congress were insufficient in the Australian context. 

Another principle of the United States Constitution is that once a 
legislative field is preempted by the federation, any inconsistent state law 
must yield to it. This was incorporated in section 109 of the Australian 
Constitution. The United States model was also followed in the adoption of 
provisions guaranteeing the rights of a citizen of one state if he moved to 
another, and in the grant of full faith and credit throughout the Common-
wealth of the laws, public acts, and judicial proceedings of each state. The 
provisions concerning the entry of new states are similarly derived from the 
United States counterpart. 

Federal Judiciary 

The creation of a federal judiciary, separate from the state judi-
cial system, was a rather unique concept and, had it not been for the United 
States example, it might not have received the relatively uncontroversial 
passage it was accorded through the Conventions. A few differences from the 
United States system, however, were incorporated, some through innovation and 
another through the imperial system dictating the retention of judicial ties 
with the newly emerging independent countries within the British Common-

wealth. 

In the hope that the Australian Supreme Court would be the final 
arbiter of all questions concerning Australian law, Clark's committee recom-
mended that the court be allowed to hear all appeals from the state courts, 
not just the appeals on federal law as in the United States. This proposal 

16/ The state constitutions generally grant a wide authority to make laws for the pence, 
welfare, and good government of the State. See the New South Uhles Constitution Act, 1902, 
ND. 32, section 5. 

17/ P. Lane, A, Manual of Australian Constitutional Law 11 (3d ed. 1984). 

18/ Bennett, supra note 2, at 123. 
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passed without controversy, but the question of the High Court being the 
final court of appeal raised problems both in Australia and in Britain. Some 
Australians believed that appeals to the Privy Council in London be allowed 

as a matter of course or at least on certain questions involving imperial 
interests. Many others espoused the nationalist view that the retention of 

such appeals would show subservience and would restrict the development of an 
Australian national identity, one of the major aims of federation. 19/ A 

compromise was reached,and the bill sent to London for enactment contained 
provisions stating that no appeals could be made on constitutional questions 
to the Privy Council unless the public interest or some other part of the 

British Commonwealth was involved. The British Government was concerned that 
for the first time the Privy Council was to be told which cases it could and 
could not hear. Facing a deadlock, the parties eventually agreed on the 

retention of appeals to the Privy Council, except in cases involving the 
limits of the constitutional powers of the Commonwealth or any state and on 
inter se limits on the powers of two or more states. 20/ Another Australian 

innovation in the federal judiciary was the grant of federal jurisdiction to 
state courts so that no federal lower courts needed to be established at the 
outset. This jurisdiction is confined to specific matters prescribed in 

sections 75 and 76 of the Constitution. 

Application of United States Cases 

The influence of the United States Constitution during the drafting 
of the Australian charter has been noted. It was then inevitable that United 
States case law would provide equal guidance in the interpretation of the 
Australian Constitution. A glimpse of some early constitutional decisions 
will show that the new Commonwealth judiciary quickly began to assert its 

authority, based on the expositions of the United States Supreme Court, par-
ticularly against the Privy Council, with its leanings toward British con-

stitutional principles. 

The first important constitutional case to come before the High 
Court was the appeal in D'Emden v. Pedder. 21/ It concerned the question of 

the payment of a Tasmanian stamp duty on the salary of a Commonwealth public 
service employee. The employee was convicted of non-payment by a court in 

19/ Clark was particularly scathing in his criticism of the Privy Council as being "a dis-
tant tribunal whose members are entirely ignorant of' the local circumstance and conditions in 
Australia (Joyce, supra note 11, at 214). When he visited England to conduct an appeal, in 
the court he found "only one of the judges was awake and the other three were all dozing." 
(Reynolds, supra note 9, at 67). In support of retaining appeals to the Privy Council it was 
argued that the body of law administered in England and Australia was a compact system of 
knowledge and doctrines in which a man can become an expert in the same manner that he becomes 
a master of mathematics. Clark, however, believed that the life of law was not logic, but ex-
perience and he quoted Oliver Wendell Holmes in support: "[T]he law embodies the story of a 
nation's development throtch many centuries, and it cannot be dealt with as if it contained 
only the axioms and corollaries of a book of mathematics." (Joyce, supra note 11, at 214). 

20/ See Bennett, supra note 2, at 168-171 and La Nauze, supra note 1, at 260-269 for 

an account of the maneuvers leading to the compronise. 

21/ 1 C.L.R. 91 (H.C. 1904). 
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Tasmania, and on appeal the Tasmanian Supreme Court upheld the conviction. 

Clark, by then a justice of the court, dissented. In quashing the convic-
tion, the High Court of Australia in the person of Chief Justice Samuel 

Walker Griffith, held that since the Constitution provided that when a state 
law was inconsistent the Commonwealth law should prevail, an attempt by a 
state to interfere with the free exercise of its legislative and executive 
powers, unless expressly provided by the Constitution, was invalid. Chief 

Justice Griffith had no hesitation in citing American cases on the enumerated 
powers doctrine, beginning with the celebrated decision of Chief Justice 
Marshall in McCulloch v. Maryland, 22/ and stated: 

We are not, of course, bound by the decisions of the Supreme 
Court of the Uhited States. But we all think that it would 
need same courage for any Judge at the present day to de-
cline to accept the interpretation placed upon the United 
States Constitution by so great a Judge so long ago as 
1819, and followed up to the present day by the succession 
of great jurists who have since adorned the Bench of the 
Supreme Court at Washington. So far, therefore, as the 
United States Constitution and the Constitution of the Com-
monwealth are similar, the construction put upon the former 
by the Supreme Court of the United States may well be re-
garded by us in construing the Constitution of the °oilman-
wealth, not as an infallible guide, but as a most welcane 
aid and assistance. 23/ 

Nor could it be disregarded, Chief Justice Griffith went on, that some, if 
not all, of the framers of the Australian Constitution were familiar with the 

Constitution of the United States. In the case of language that was indis-
tinguishable in the two constitutions, the reasonable inference was that the 

Australian "framers intended that like provisions should receive like inter-
pretation." 24/ 

A similar appeal soon came from the State of Victoria in which the 

High Court followed its decision in D'Emden and ruled that federal political 
salaries earned in Victoria were not liable to payment of the Victoria 
Income Tax. 25/ Chief Justice Griffith refuted the suggestion of there being 
any distinction between the United States and Australian Constitutions: 

It is a matter of common knowledge that the framers of 
the Australian Constitution were familiar with the two 
great examples of English speaking federations, and 
deliberatedly adopted, with regard to the distribution 
of powers, the model of the United States, in preference 
to that of the Canadian Dominion. They used language not 

22/ 18 U.S. (4 Wheat.) 316 (1820). 

23/ 1 at 112 (H. C. 1904). 

24/ Id. at 113. 

25/ Deakin and Iyne v. Webb, 1 585, (H. C. 1904). 
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verbally identical., but synonymous, for the purpose of 
defining that distribution. 

The High Court therefore rejected the suggestion that it should follow Privy 

Council decisions rather than accept the precedent of D'Emden and its reli-

ance on American authorities. 

Victoria, along with other states, moved to obtain a certificate 

from the High Court to appeal the decision to the Privy Council. Chief 
Justice Griffith was unmoved and considered the court's decision final as was 
provided under section 73 of the Constitution for questions concerning the 
limits inter se of the constitutional powers of the Commonwealth and a state. 

The government of Victoria employed a different tactic in another 
case of the state taxation of federal officials. The Victoria Supreme Court 
having decided against the state right to tax, Victoria appealed directly to 
the Privy Council. In its advice in Webb v. Outrim, 26/ the Privy Council 
stated that the Commonwealth Constitution did not contain a specific restric-
tion on the powers of the state legislatures to tax a federal official. The 
respondent Commonwealth had again argued that the imposition of a state in-
come tax would interfere with the legislative or executive power of the Com-
monwealth and was therefore impliedly forbidden. In the Privy Council's 

advice, the Earl of Halsbury pointedly drew a distinction between the United 
States and Australian constitutional systems on grounds that the United 
States judiciary could declare a statute "unconstitutional" whereas there was 
no such power in the British system. Thus, according to Halsbury, once the 
taxing statute of Victoria acquired the necessary royal assent, its validity 
could not generally be impugned. Halsbury also found Griffith's claim ex-

traordinary that a "similarity...of institutions, must necessarily carry with 
it as a consequence an identity in all respects." 27/ Quoting the language of 
Griffith in D'Emden that since similar language had been interpreted by the 
United States Supreme Court the Australian Constitution should be similarly 
construed, Halsbury derisively rejected any cannon of interpretation requir-

ing consideration of the "knowledge of those who framed the constitution and 
their supposed preferences for this or that model which might have been in 
their minds... .Their Lordships are not able to acquiesce in any such prin-

ciple of interpretation," 28/ he concluded. 

Upon reading Halsbury's advice, Chief Justice Griffith could not 

contain himself and confided in private to Prime Minister Deakin: 

If he is right, none of us have ever had the least 
idea of the true meoning of the Constitution; the 
fight about the 74th clause was beating the air; 
and the High Court regarded as a guardian of the 

Constitution is a mere chimaera --since every law 
of a State not in express terms contradictory to 

26/ 4 C.L.R. 356 (P. C. 1906). 

27/ Id. at 359. 

28/ Id. at 360. 
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some Federal Iavr is when assented to, unexaminable. 
ND High Court vas wanted, if that is so. 29/ 

The Chief Justice did not have to wait long for the opportunity to 
judicially redress the injury that would have been done to the nascent Au-
stralian federal constitutionalism had the Privy Council been allowed to ride 
roughshod over it. In Baxter v. Commissioners of Taxation (NSW) he went on 
the attack and ridiculed the claim that there was no analogy between the 
United States and Australian Constitutions. 30/ While the United States Con-
stitution was "entirely unfamiliar to English lawyers," 31/ he stated, to the 
Australians it was as familiar as the British Constitution. Nor was the 
Privy Council to be regarded as being familiar with the history of the remote 
parts of the British Empire or to have any sympathy for the aspirations of 
newly emerging nations. On the other hand, Griffith C.J. continued, the 
justices of the Supreme Court of the United States, imbued with the spirit of 
American nationalism, had impressed the Australian founders with the positive 
role the Court had adopted. Based on their familiarity with the United 
States Constitution, the Australian "people" had agreed on the following 
constitutional structure: 

(1) They rejected the Canadian scheme: 
(2) 'They agreed to adopt, so far as regards the 

distribution of functions and powrs, the scheme of 
the American Constitution, and in particular:— 

(a) To confer upon the Commonwealth Parliament 
plenary powr to make laws for the peace, order, and 
good government of the Conmonw..alth with respect to 
themattersentmerated in sec. 51 of the Constitu-
tion, thus adopting the analogy of sec. 8 of Article 
I. of the United States Constitution...; 

(b) To allow the States to retain their original 
authority except 9D far as it was taken from them. 
This was expressed in sec. 107 of the Constitution 

Finally--
(c) The "people" Agreed (sec. 71) that the judi-

cial power of the Commonwalth should be vested in a 
Federal Supreme Court to be called the High Court of 
Australia, and in such other Federal Courts as the 
Parliament might create, and in such other Courts as 
it might invest with federal jurisdiction; following 
in almost identical terms the language of Article 
III. of the United States Constitution. 32/ 

29/ Quoted from the papers of Deakin In Joyce, supra note 11, at 268. 

3°/ 4(2) C.L.R. 1087 (H.G. 1907). 

31/ Id. at 1111. 

32/ Id. at 1111-1112. 
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With regard to his approach that like provisions should receive 
like interpretation, Griffith redoubled the American analogy by referring to 
another United States decision concerning the treatment to be accorded to 
English law in America. In Pennock v. Dialogue, Justice Story had stated 
that where English statutes had been adopted into United States legislation, 
"the known and settled construction of those Statutes by [English] Courts of 
law has been considered as silently incorporated into the Acts, or has been 
received with all the weight of authority." 33/ The Australian Court could do 

no less. 

The sterling independence of the Australian High Court boded well 
for the Commonwealth of Australia and is the beginning point for bringing 
Australian jurisprudence into its rightful place within the advanced legal 
systems of the world. 34/ 

The above quotation from the judgment of Chief Justice Griffith in 
Baxter, 35/ makes a conclusion to this study unnecessary. The Australian Con-
stitution certainly derived its inspiration from the United States model and 
Australian jurisprudence has amply shown its gratitude in the reverence dis-
played towards United States constitutionalism. 

33/ 27 U.S. (2 Pet.) 1, at 18 (1829). 

34/ The issue of the state taxation of Canmonwealth salaries later became moot with the en-
actment of federal legislation making them subject to nondiscriminatory state taxation. 
Appeals from the Australian High Court to the Privy Council have now been abolished. Privy 
Gbuncil (limitation of Appeals) Act, 1968; Privy Council (Appeals fram the Bbiigh (burt) Act, 
1975. 

35/ Baxter, supra note 30. 





REPUBLIC OF CHINA 

The Constitution of the Republic of China (ROC), now in effect on 

Taiwan, was adopted December 25, 1946. As a document, it was not heavily 
influenced by the U.S. Constitution and the legal structure of the ROC in 

general owes more to European, civil law models than to the Anglo-American 
law tradition. Yet there were American legal advisors in China in the early 

part of the century, as consultants to previous Chinese governments, and 
American ideas about government structure in particular and democratic con-
stitutions in general did play a notable role. 

Chinese Political Theory 

There were several traditional strands of thought as to the proper 

way to rule China. These could be classified as rule by law, rule by man, 
rule by rites, and rule by non-action. 1/ The major, contending philosophi-

cal schools on government were the Confucianists and the Legalists, favoring 
a combination of rule by rites and by man on the one side and rule by law on 
the other. 2/ Despite the eventual victory of the Confucianists in ancient 

China, the imperial administration that evolved can be said to have owed 
much to the Legalist viewpoint. The prevailing theory of government, how-
ever, was that a superior man, the Emperor, should be able on the whole to 

rule by virtue of his moral superiority and ritual alignment with natural 
forces. There is thus a great deal of difference between traditional Chinese 
political philosophy and modern constitutionalism. 

Late Imperial Period 

By the end of the 19th century, the Chinese Imperial government, 

under the Ch'ing dynasty of rulers from Manchuria, was in disarray. Internal 
rebellions and foreign imperialism had combined to weaken the regime. Many 
Chinese leaders were aware of the need to develop China technically in order 
to modernize the military. There were also calls for modernization in gov-
ernment, including interest in constitutional forms. The Manchu rulers sent 
study groups abroad in 1905 and 1907 to learn about foreign governing sys-
tems. 3/ One of these delegations included a visit to the United States in 

I/ Rule by rites refers to the idea that by performance of the proper rituals, the correct re-

lationships between Heaven and the world and between individuals could be maintained; order uould 
then prevail. Rule by non-action, or non-interference in the natural order, \Nes the theory of 
the Taoist school of thought. 

2/ King-fang Siao, IF.s Conceptions fondamentales du droit public clans la Chine antique 1, 
6-7 (1940). These philosophic schools have been extensively treated in Western writings about 
China. See for example, A. Whley, Three Whys of Thought in Ancient China (1939). 

3/ There are many sources describing the study groups. See Tban-sheng Ch'ien, The Govern-
ment and Politics of China 52 (1950); N. Neienberger, The Emergence of Constitutional Government 
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its itinerary. Headed by Tai Hung-tsu and Than Fang, the group returned in 

1906 with a strong recommendation that a constitutional form of government 
be adopted and the suggestion that Japan's constitution was the most suit-
able as a model. 4/ In addition to their recommendation, Tai and Than 
produced a report on government in Europe and America, published in 1907. It 
stressed the principle that the people should participate in state affairs, 
arguing that this was the source of the strength of Western nations. 5/ 

The Manchu rulers decided to adopt a form of constitutional mon-

archy, and the Hsien fa ta kang, Principles of the Constitution, were promul-
gated August 27, 1908. They could be considered China's first written 
Constitution, consisting of 14 articles on the rights of the monarch and 9 
on the rights and duties of the people. It was not a document of self-
determination, as it was granted by the Empress to the people and could not 
be amended. 6/ Yet it incorporated some checks on Imperial authority. It 

thus represented an attempt by the Manchu leaders to come to terms with what 
they considered to be modern rule. In 1911, as anti-dynastic pressures 

grew, the Imperial household promulgated Nineteen Constitutional Principles, 
modeled on the British system. 7/ 

National Revolution 

The Ch'ing dynasty was overthrown in 1911 by a revolutionary move-

ment inspired in part by the ideas of Sun Yat-sen. His three famous prin-
ciples of government, the San min chu i, are still considered to be the 
theoretical basis of the ROC government. These three principles are min 

tsu, min ch'ilan, and min sheng, sometimes translated, nationalism, democ-
racy, and the people's livelihood. Sun himself compared these principles to 
Abraham Lincoln's formulation, "of the people, by the people, and for the 
people." 8/ Sun's familiarity with Western political ideas, including 
American ones, undoubtedly influenced the development of political theory in 
China. 

Applied to the Chinese context in the early part of the 20th cen-
tury, nationalism meant the overthrow of Manchu rule, equal treatment for 
all the ethnic groups within China, and the elimination of the unfair 
treaties that had been forced on China by the West. Democracy was taken to 

in China, 1905-1908 (1980). 

4/ 

5/ 

6/ 

Chlien, id.; Mbienberger, id. at 32. 

Neienberger, supra note 3, at 33-38. 

Id. at 83-89. 

7/ For a history of the period, see W. Y. Tao, The Constitutional Structure of Isiodern  

China 1-22, 1 (1947). 

8/ C. Lacy, Is China a Democracy? 45 (1943); A. Hblcombe, The Chinese Revolution 134-135 
(3rd. ed. 1974). 
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be republicanism, with popular participation in direct or indirect elec-

tions. Sun Yat-sen's third principle has had a variety of interpretations, 
ranging from "social legislation" to "socialism." The Nationalist regime 
that claims inspiration from Sun's principles has interpreted it conserva-
tively, starting in the 1940s with graded inheritance and income taxes. 9/ 

American Influence Before the Second World War 

After the 1911 Revolution, a Provisional Constitution was enacted 
and applied under a deal made between the rebels and the old dynasty. A 
former Ch'ing official, Yuan Shih-kai, became President in 1912 instead of 
Sun. The government was in operation according to plan for only a short 
period; Yuan dissolved the Parliament that had been formed in 1913, and soon 
after attempted to establish himself as a monarch. After Yuan's death in 
1916, the country entered a period of disunion, with rival governments in 
the North and the South each claiming legitimacy. The nation was not re-

united until 1927, when Chiang Kai-shek's Northern Expedition brought most 
of China under the rule of his Kuomintang (KMT) party. 

As early as 1911, before the Provisional Constitution was drawn up, 

plans for the precise form of republican government referred to the U.S. 
Constitution. The Governor of Kiangsu Province, Ch'eng Te-ch'Uan, and the 
Governor of Chekiang Province, T'ang Shou-ch'ien, jointly wrote a proposal 
to the leaders in other provinces calling for a constitutional republic. 10/ 
They stated, "The system of the United States of America should be the 
future pattern of our country....It is appropriate for us urgently to emu-
late the method of the first Congress of the American colonies...." 11/ 

In the unstable period that followed, there was a great deal of 
contact between Chinese students of government and American legal scholars. 
Professor Frank Johnson Goodnow of Johns Hopkins University served as legal 

advisor to the Chinese government from 1913-1914. He had published exten-
sively on municipal government in the United States and on law in genera1. 12/ 
Goodnow prepared a draft Constitution for China and submitted it with a memo 
on government systems to YUan Shih-kai in 1915. 13/ Westal Woodbury Wil-

loughby, another Johns Hopkins professor, also advised China. Known for his 

9/ Lacy, id. at 50. For a discussion of how Sun's idens differed from those of Karl Atrx, 

see Tcheng Chao Yuen, L'evolution de la vie Constitutionnelle de la Chine sous 1' influence de  
Sun Yat Sen et de sa doctrine (1885-1937)  48-53 (1937). 

10/ Chen-min ESieh, Chung-hua min kuo li fa shih [History of Legislation in the Republic 
of China] 45 (1948). 

11/ Id. at 46; also in H. Ma, "American Influence on the Formation of the Constitution and 

Constitutional Law of the Republic of China: Past History and Future Prospects," Constitu-
tionalism in Asia: Asian Views of the American Influence 39-55, 40 (1979). 

12/ American Conception of Liberty and Justice (1916); China (1926). 

13/M. Bau, Mbdern Democracy in China 413-439 (1923). 
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studies of the American Constitution, he also wrote about China, stressing 
the need for an efficient central government if China were to retain its 
autonomy. 14/ 

Both Goodnow and Willoughby taught Mingchien Joshua Bau, a Chinese 
student at Johns Hopkins. Bau later published a book in English evaluating 
the strengths and weaknesses of various forms of constitutional government. 
After reviewing the parliamentary and the presidential systems, Bau con-
cluded that, on balance, a presidential system like that used in the United 
States was most suited to China's needs. 15/ Bau himself proposed a consti-
tution which owed a great deal to the U.S. example. Its Preamble was obvi-
ously derivative: 

We the people of China, in order to perpetuate union, establish justice, 

insure domestic tranquility, provide for common defense, promote general 
welfare, secure blessings of liberty and democracy to ourselves and our 
prosperity, do ordain and establish this Constitution for the Republic of 
China. 16/ 

Another private work, published in 1938, was a survey of constitu-
tional rule in 26 countries in Europe and 22 in the Americas. Each nation's 
political system was described briefly, mostly in three to six pages. The 
longest treatment, 14 pages, was devoted to the United States, and considered 
such topics as the colonial charters, the Declaration of Independence, the 
Articles of Confederation, and states' rights under the Constitution. 17/ While 
these scholarly connections between American and Chinese jurists may not have 
had a direct impact on the formation of the ROC constitution, American con-
stitutional ideas did reach China and helped in the formation of modern repub-
lican theory there. 

The 1946 Constitution 

After the military consolidation of China under KMT rule, the 
country entered a period of "political tutelage," a stage before the estab-

lishment of full constitutional government. This stage had been proposed by 
Sun Yat-sen in 1924 in his Fundamentals of National Reconstruction 18/ and a 
"Provisional Constitution of the Republic of China for the Period of Tutelage" 

14/ Willoughby, Constitutional Government in China: Present Conditions and Prospects 3-4 
(1922). 

15/ Supra note 13, at 176. 

16/ Id. at 353. 

17/ Yiieh Kung, Ou Mei ko kuo hsien hsing hsien fa chi yao [Essentials of Current Constitu-
tions of the Countries of Europe and America] (1938). 

18/ Kuo min Cheng fu chien kuo ta kang, available in translation in Ch'ien, supra note 3, 
at 462-464. 
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was drawn up in 1931. 19/ Several drafts of permanent Constitutions were writ-
ten in the next few years. The final version of these preliminary drafts was 
that of May 5, 1936. It was based on Sun Yat-sen's ideas and divided power 
between the popularly elected National Assembly and the officials, including 
the President, who was to be elected by the Assembly. The President, who was 
actually to run the government, was in a strong position, comparable to that 
of the President of the United States. 20/ 

This draft was originally scheduled to be considered at a Constitu-
tional Assembly in the fall of 1936, but internal conflicts and the invasion 
of Japan intervened. It was not until January 1946 that a Political Consul-
tative Conference met to revise the draft. By then, the KMT was in firm con-
trol of the government, but there were opposition groups, including of course 
the Chinese Communists. Both sides needed the Conference: the KMT to defend 
its legitimacy by ending the period of tutelage and moving toward full con-
stitutional government and the others to try to change the situation. 21/ There 
were many areas of dispute: one was the question of whether the already 
seated, KMT-controlled National Assembly was to adopt the Constitution. 
Another was the issue of the domination of the government by one man, Chiang 

Kai-shek. On both points, the KMT and its allies eventually prevailed. The 
Communists never accepted the validity of the outcome of the Conference, and 
by the time the Constitution was formally adopted on December 25, 1946, there 
was a civil war in progress. 

The Constitution outlines a five-fold separation of state powers. In 
addition to the Executive, Judicial, and Legislative branches, know as Yllan, 

the government has an Examination YUan, handling the civil service, and a 
Control YUan, which has an oversight role. These last two branches evolved 

from traditional Chinese administrative institutions, the examinations and the 
Censorate, through which the vast Imperial bureaucracy was recruited and con-
trolled. The five-power system is generally credited to Sun Yat-sen, who had 
proposed it in 1924. 22/ 

The relationship between the executive and the legislature can be 
compared to the British system, as the Prime Minister, who heads the Executive 
Yuan, 23/ is responsible to the Legislative Yuan. He cannot, however, dissolve 
the legislature. 24/ The ROC government is also in some aspects comparable to 

19/ 

20/ 

21/ 

22/ 

Described in Ch'ien, supra note 3, at 137-139. 

Ma, supra note 11, at 45; Text of Draft Constitution in 'Mao, supra note 7, at 238-250. 

History of the Conference described in Ch'ien, supra note 3, at 317-320. 

Supra note 18. 

23/ Frequently referred to as the President of the Executive aan. For clarity, the term 
Prime Minister will be used throughout. 

24/ Kuan-sheng Hsieh, A, Brief Survey of the Chinese Constitution 33 (1970). Hsieh served 
as head of the judicial YUan. 
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the American presidential system, since there is a strong President. Yet at 
least in theory, the President does not make decisions alone. 25/ While the 
U.S. system of checks and balances was designed to prevent a single person 
from accumulating absolute power, the KMT leaders, it has been argued, were 
less conscious of any danger from a strong executive. Although the five 
branches of government are intended to operate somewhat independently of each 
other, providing a kind of balance, they do not truly check each other's 
authority. The idea was to coordinate the efforts of the five branches, to 
accomplish efficient administration. 26/ Therefore the adversarial relation-
ship that frequently exists between the American Congress and President is 
generally absent in Taiwan. 

Another major difference between the U.S. Constitution and that of 
the ROC can be seen in the relationship between the central and local author-
ities. Chinese provinces do not have the status of American states, which 
retain under the Constitution all powers not specifically assigned to the 
federal government. China traditionally has had a more unified administra-
tion, and the current Constitution continues this practice. 27/ 

The government established under the Constitution of the Republic of 
China reflects ideas inherited from both Chinese and the Western traditions in 
both structure and spirit. The five-fold division of authority, adding 

Chinese Imperial institutions to a notion of separation of powers derived from 
Montesquieu and the American Constitution, is an example of this amalgamation. 
The U.S. Constitution was not the only modern model considered by 20th-century 
Chinese jurists; Japan's Constitution, which owed much to German examples, and 
the British, French, and even Soviet experiences were all reviewed. Yet 
through advisors to the early Republic and through many avenues of academic 
contact, the American understanding of constitutional law made a notable con-
tribution to the evolution of republican government in China. 

25/ Hsieh, id. at 34. 

26/ Mao, supra note 7, at 132-133. 

27/ See discussion in TsAo, supra note 7, at 215-221. 



FRANCE 

The influence of the United States Constitution on the French con-
stitutions can be analyzed at two different levels--that of concepts and that 

of institutions. 

In the field of concepts, the United States and France have had a 

symbiotic relationship. Thus, in analyzing the American Constitution and 
those of several American states that inspired this Constitution, the French 
were extremely flattered to see that the ideas of their philosophers from the 
Age of the Enlightenment finally materialized in a large country, especially 
because before the American experience the republican form of government was 
thought feasible only in small city states, such as Geneva or in the past, 

Athens. However, in the field of institutions, since the French and American 
societies were so different, the attempt to apply the American or any other 

model of other countries has failed dramatically. Even now, the most recent 
constitution, one which is at least the fifteenth France that has known since 
its Revolution, is not assured in its present form the long lifespan that the 

American Constitution has enjoyed. 

The first influence on the major French constitutional texts still 

in force today was that of the American Declaration of Independence, preceded 
by the Declaration and Rights of the People of Virginia of July 1, 1776. The 
ideas of the French Declaration of Man and Citizen of 1789 were drawn from 
these two documents. In this major French text of universal dimension, the 
separation of powers and the sovereignty belonging to the nation can be 
traced, in turn, to Montesquieu and Rousseau among others. But these ideas 
first materialized as legal documents in Virginia. It was no small accom-
plishment to go from the abstract ideas of philosophers to the building of a 
state, and from there to a nation using these as a foundation. In organizing 
their society according to the new philosophical ideas that had never been 

tried concretely before, the American states, and later the United States, 
set an unprecedented revolutionary example to the world. The effects of this 
action are still being felt today. 

To give some concrete examples, article I of the French declaration 

concerning the idea that men are created and remain free and equal before the 
law can be traced to article I of the Declaration of Virginia. Article II of 

the French Declaration enumerating inalienable rights such as liberty, prop-
erty, safety, and resistance to oppression may also be found in article I of 

the Declaration of Virginia. The French Declaration's principle in article 
III that sovereignty resides in the people has its precedent in article II of 

the Declaration of Virginia. Other major American influences on the French 
declaration appear in its article VI defining the law as the expression of 

the general will; in article VII banishing cruel and unusual punishments; in 
article IX proclaiming that an individual is presumed innocent until the 
contrary is proved; in article X concerning the freedom of thought; in arti-

cle XI on the freedom of the press; in article XIII on taxes that must be 
voted by the people; and in article XVIII's description of the inviolable and 
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sacred right of property. All of these concepts may be traced to the decla-
rations of several American states written long before these principles were 
incorporated into the American and the French Constitutions. 

The legacy of the American Constitution is more controversial in 
the field of institutions. The American model called the presidential system 
has never been adopted in France as it exists in the U.S.A. The most impor-
tant influence of the American Constitution was on the French Constitution of 
the Second Republic of 1848. Some obvious influences did permeate the French 
documents, such as the Constitution of September 3, 1791, in such specifics 
as the duration of the legislative session (two years), a term patterned 
after that of the term of the United States House of Representatives. It was 
impossible, however, to create a second chamber representing the states as 
in America since one of the purposes of the French Revolution was to abolish 
the privileges enjoyed by the provinces. It was also unthinkable while the 
Revolution was going on to establish an aristocratic chamber following the 
British House of Lords, even if the king was retained as the head of the 
executive branch. According to the American model, the powers were strictly 
separated: The executive branch could not dissolve the legislative branch, 

and the legislative branch could not overthrow the executive branch. At the 
instigation of Lafayette, in imitation of the American example, the power of 
veto was granted to the executive branch. However, this veto could be over-
ruled if three legislatures voted the same text. Finally, in order to com-
plete the separation of powers, the ministers could not be chosen from among 
the members of the Assembly. This measure, which is improbable in a parlia-
mentary system but quite normal in a presidential one, was, in fact, borrowed 
as a result of the fear of having the king influence and manipulate the leg-
islative branch by promising to give the ministerial appointments to its 
members. 

As stated previously, the French Constitution most directly influ-
enced by the American Constitution was the Constitution of the Second Repub-
lic. After the Restoration and the Charter of 1814, the Monarchy of July and 
the Charter of 1830, parliamentarism, disfigured by these regimes, has lost 

its appeal to the framers of the constitution of 1848. They wanted to estab-
lish a republic, and it was quite normal to look outside France, as the mem-
ory of the Reign of Terror had had a chilling effect on them. The only 
viable model was the American one. Between Robespierre and George Washing-
ton, the choice was easily made, especially since the American system had 
been made popular and attractive by Tocqueville. His Democracy in America, 
published in 1835, enjoyed no fewer than 10 editions by 1848. Although this 
work became instantly famous and was considered the best political writing on 
democracy since the works of Montesquieu, other publications on American 
institutions were available at the time. 

The Constitution of 1848 provided for the election of a president 
of the Republic by universal suffrage to be the head of the executive branch. 
This institution was introduced for the first time into France, and its ori-
gin was obviously American. This Constitution, like its American counter-
part, also provided for a vice president, but the role was slightly different 
from that of the American model. In France, the vice president replaced the 

president only in cases of temporary incapacity. If this incapacity was 
total, a new election took place. In such a case, the vice president was not 
given the right to succeed the president until the end of his term. Also in 
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imitation of the American example, if no candidate won the required number of 
votes necessary to be elected, the Assembly made the choice between the first 

five candidates. 

Like the American president, the French president delivered an 
address on the State of the Republic each year. Similar to the Presidential 

system, the ministers were not responsible to the Assembly but were chosen 
and dismissed by the President like the Secretaries of State in the United 
States Government. The legislative power remained in the hands of an Assem-
bly, which was elected for three years by a direct universal suffrage. This 
mode of election, also used for the election of the President, was perceived 
at that time by many framers of the constitution as a serious threat to the 
institutions they were creating. Louis Napoleon, whose prestige increased 
dramatically after the failure of two coup attempts against the monarchy and 
five successful elections in five departments, represented a mortal danger 
for the Republic. Many people feared that he wanted to run for the presi-
dency. The alternative proposed was to have the executive branch elected by 

the Assembly. The prestige of the direct universal suffrage defended by 
Lamartine, no matter what the consequences, finally led to what everybody had 

feared, the victory of Louis Napoleon. The President, like his American 
counterpart, was to be elected for four years, but the term could not be 

repeated a second time. This law was designed to restrict Louis Napoleon to 
a short term, but it had the opposite effect. After winning a mandate with 

5,400,000 votes, more than 4 million above the second candidate, the Prince 
President asked the Assembly to review the provision concerning the prohibi-
tion against a second term. The Assembly refused mainly because after the 
social problems of 1848 the country elected a royalist majority which was 

hostile to any member of the Napoleon Family. 

The adoption of a the American model in France led to this strange 

result, the creation of a Republic without republicans. After three years, a 
coup ended the life of the second Republic. As a result of the traumatic 
experience of the second Empire that brought France to dictatorship and mili-
tary defeat, no president was ever elected at universal suffrage until 1962. 
In spite of the broad powers of the President, the Fifth Republic is not 
based on the presidential model as the president of France needs a majority 
in the Parliament in order to maintain them. It is not based on the parlia-
mentary model either, although according to its defenders it is flexible 
enough to be both. 

Several contradictions are inherent in the Constitution of the 
Fifth Republic that may lead to a paralysis of the institutions and even 
create an institutional crisis if the President fails to obtain a majority to 
back his policies. To avoid this possibility, the Club Jean Moulin proposed 
in its Bulletin, No. 33 of October 1962 that the Constitution be amended in 
the direction of the American model as follows: 

1) Abolish the post of Prime Minister and make the ministers respon-
sible to the President of the Republic only. 

2) Deprive the President of the right to dissolve the National Assembly. 
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3) Reduce the term of the President of the Republic from seven years 
without limit of terms to five years and two terms, in conformity with that 
of the members of the National Assembly. 

4) Establish the office of Vice President who will complete the term of 
the President in case of death or total incapacity. 

The American Constitution, which is the oldest written constitution 
still functioning, remains relevant in France today since it remains an exam-
ple of a text that has created and operated the institutions of a nation 
without a crisis for two centuries. 



JAPAN 

Japan's Constitution, enacted on November 3, 1946, and effective 
May 3, 1947, may be considered a product of the American Occupation. The 

version adopted was based on a draft produced by the Americans and accepted 
formally by the Japanese legislature, the Diet, as an amendment of the ex-
isting constitution. Thus the influence of the U.S. Constitution and of Amer-
ican constitutional legal experience is particularly strong. 

Background 

Japan's modern history is frequently dated from the "Meiji Restora-
tion" of 1867, when the ruling Tokugawa clan was overthrown, the Emperor was 
returned to a position of power, and government became more centralized. 
Western law codes, especially those of France and the German states, were 
studied in detail and used as models for new Japanese codes. A Constitution 
was promulgated by the Emperor in 1889 that resembled those of Prussia and 
Bavaria. 1/ It reflected the political theories of the leaders of the day, 

which included a belief in a strong Emperor and in authoritarian rule. 2/ 
While there were several schools of interpretation of this Constitution that 
developed in the early part of the 20th century, some leaning toward the 

power of the Emperor and others toward the Diet, nothing resembling the Amer-
ican system of checks and balances was ever practiced. Some scholars, 
notably Professor Kenzo- Takayanagi, wrote about the American system of gov-
ernment, in which courts rule on the constitutionality of laws, but liberal 
thinkers of the period, such as Tatsukichi Minobe, tended to support the 
notion that the Diet should be supreme, with no judicial check. By the War 
years, the government had suppressed even these liberal views. 3/ There were 

no effective restraints on actions of the militarist government and no guar-
antees for civil liberties. 

Occupation Goals 

On July 26, 1945, the United States, Great Britain, and the Repub-
lic of China jointly offered peace to Japan on terms outlined in the Potsdam 

1/ Feb. 11, 1889. Reprinted in English in Sources in Modern Fast Asian History and Politics  
57-64 (1967). 

2/ This history is sannarized in many sources. See, for example,Ukai, "The Significance of 

American Constitutional Institutions and Ideas in Japan," Constitutionalism in Asia: Asian  
Views of the American Influence 115-127 (1979); Blakemore, "Post-War Developments in Japanese 
Law," 1947 Wis. L. Rev. 632-653 (July 1947); Oppler, "The Reform of Japan's Legal and Judicial 
System Under Allied Occupation," 24 Wash. L. Rev. 290-324 (1949). 

3/ Described by EL Tanaka, "Legal Equality Among Family Members in Japan—The Import of the 

Japanese Constitution of 1946 on the Traditional Family System," 53 S. Calif. L. Rev. 611-643, 
613 (Jan. 1980). Takayanagi, Shihoken no yüi [Judicial Supremx.y] (1948). 
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Proclamation. 4/ The terms were eventually accepted by Japan on August 14, 
after the Hiroshima and Nagasaki blasts and the Russian entry into the East 
Asian theater of the war. 5/ Article 10 of the Proclamation states in part: 

The Japanese government shall remove all obstacles to the revival and 

strengthening of democratic tendencies among the Japanese people. Freedom 
of speech, of religion, and of tholght, as well as respect for the funda-

meltza human rights, shall be established. 

Article 7 had provided for an occupation by Allied forces "Until such a new 
order is established...," and article 12 provides that the occupation would 
last until all the objectives had been accomplished, including the goal of 

democratizing Japan specified in article 10, and until "there has been estab-
lished in accordance with the freely expressed will of the Japanese people a 
peacefully inclined and responsible government." This Proclamation was the 
basic authority, broadly construed, for a total overhaul of the Japanese 
legal system. 

The model for the Meiji Constitution had been German; one of the 
aims of the Occupation was to substitute an Anglo-American model. It was 
felt this would eliminate undemocratic inclinations. 6/ According to Arnold 
C. Oppler, who had been Chief of the Legislation and Justice Division, Legal 
Section, GHQ-SCAP 7/, the building of a new, democratic Japan had to begin 
with "laying the legal foundation" and continuation of the Meiji Constitution 
would have prevented a "progressive development of the whole legal system for 
which the Constitution had been the framework and guide." 8/ Oppler elab-

orated upon the problems of the old Constitution, stating that it was inade-
quate because of its emphasis on the role of the Emperor, its lack of 

provision for a truly representative government, and its deficiencies regard-
ing human rights. 9/ 

Dispute About the Adoption of the Constitution 

There has been some controversy over the way in which the new Con-
stitution was adopted. Although the Potsdam Proclamation prescribed a new 
government established by the free will of the Japanese people, some argued 

that the new Constitution was essentially imposed by the Allies. For 

4/ Reprinted in supra note 1, at 167-168. 

5/ Imperial Rescript of the End of the 14k-r, Aug. 14, 1945, reprinted in supra note 1, at 
169-170. The Emperor specifically accepted the Pbtsdam terms. 

6/ See J. Milkki, Court and Constitution in Japan xviii (1964). 

7/ General Headquarters-Supreme Commander for the Allied Pbuers, frequently referred to as 
RAP. 

8/ Oppler, supra note 2, at 293, 296-297. 

9/ Id. at 297. 
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example, Harold S. Quigley, a political scientist, has pointed out that al-

though the Japanese formally adopted the draft, under the situation of Occu-
pation it is unrealistic to assume that they could have rejected it. 10/ 

Quigley also admits, however, that ascertaining popular opinion at the time 
would have been quite difficult. 11/ This view is echoed by Oppler, who also 

argues that there were "powerful movements among the people of enthusiastic 
support of Occupation objectives." 12/ It is hard to see how any unbiased 
estimate of the extent of such support at the time could ever be obtained. 
Justin Williams, who was Chief of the Legislative Division of GHQ-SCAP and 
presumably worked with Oppler, argues that the Japanese leaders supported the 
whole SCAP approach to reform. 13/ Williams also quotes the report of a 

Japanese study mission abroad of 1958 to the effect that the SCAP draft was 
not mandatory but rather advisory. That group consisted of members of the 
Commission on the Constitution (1956-1964), formed to consider the question 
of revising the Constitution. The Commission was headed by Kenz5 Takayanagi, 
who participated in the adoption process. Yet Takayanagi himself admits that 
in 1946 he believed that the Constitution was being imposed on Japan, and 
only later came to view the process as one of collaboration_ between SCAP and 
the Japanese government. 14/ 

The Americans involved in the process seem to have felt that pre-
paring a draft was the only way to achieve the desired result of a constitu-
tion that would reflect democratic values. The Japanese Constitution Problem 
Investigation Committee established by the Cabinet of Prime Minister KijUr5 
Shidehara in October 1945 had previously drawn up a draft, and one version 
had appeared in the Japanese press. The document did not satisfy SCAP, and 
thus the decision to prepare a suggested draft was made. 15/ Looking at the 
statements of both Takayanagi and the former SCAP officials, it seems that at 
least some of the men involved in the process on both sides have come to 
accept the American role in the adoption of the Japanese Constitution. 

Judicial Review 

One aspect of the new Constitution that well reflects the influence 

of American ideas about government is the introduction of judicial review. 
The Constitution states in article 81 that "The Supreme Court is the court of 
last resort with power to determine the constitutionality of any law, order, 

10/ H. Quigley & J. Ulmer, The New Japan 94 (1956). The controversy itself is described 
by Justin Williams, who disagrees with Quigley, in "Itking the Japanese Constitution: A 
Further Look," 59 An. POl. Sci. Rev. 665-679 (Sept. 1965). 

11/ Quigley & TUrner, id. at 120. 

12/ A. Cppler, Legal Reform in Occupied Japan: A Participant Looks Back 47 (1976). 

13/ Williams, supra note 10, at 666. 

14 / "Some Reminiscences of Japan's Gannission on the Constitution," The Constitution of  
Japan: Its First Twenty Years, 1947-67 76, 81 (Henderson ed. 1968). 

15/ Tanaka, supra note 3, at 614. 
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regulation, or official act." 16/ There had been no equivalent provision in 
the Meiji Constitution. Before the War, the highest court, known as the 
Great Court of Judicature, ruled that it had the power to review the issue of 
whether a legislative act exceeded the scope of power given to the Diet, but 
could not review the constitutionality of any such act. 17/ The initial 
efforts of the Shidehara Cabinet to draw up a proposal, described above, 
resulted in a draft that similarly had no judicial review provision. The 
fact that it was included in the 1946 Constitution can thus be seen as a U.S. 
contribution, appearing first in the SCAP draft. 

The concept that the courts could rule on the constitutionality of 

legislative enactments or executive actions gained acceptance gradually. At 
first, some Japanese scholars felt that judicial review was a power of the 
Supreme Court, and that lower courts would have to refer any constitutional 
issues that arose in cases they heard. In 1950, however, the Supreme Court 
held that inferior courts did have the power of judicial review. 18/ That 
court has also ruled that the function of judicial review can be exercised in 
conjunction with a ruling on an actual case. 19/ 

The American influence on judicial review as practiced in Japan is 
reflected in the fact that U.S. cases that have shaped American legal theory 
on the subject are often cited in Japan. 20/ In this matter, the role of the 
U.S. Constitution as an example is less relevant than that of case law, from 
Marbury v. Madison to the present. Yet there have been very few Japanese 

cases in which the Supreme Court held statutes to be unconstitutional. 21/ 

Human Rights 

Writing about Japan in the 1980s, Lawrence Ward Beer, a noted 
scholar in the Japanese constitutional law field, argues that the freedom 
enjoyed there today was built up from a foundation of minority viewpoints in 
the period before the end of the War, laws and institutions set up during the 
Occupation, and educational efforts since that time. 22/ He thus assigns a 

pivotal role to the innovations of the Occupation in providing for human 
rights in Japan. Under the Meiji Constitution, the fundamental freedoms 

16/ Ehglish translations of the 1946 Constitution are available in many sources, including 
Quigley & Ulmer, supra note 10, at 407-415. 

Mnaka, supra note 3, at 611-612. 

See id. at 615. 

judgment of Ott. 8, 1952, translated in  supra note 6, at 362. 

Ukai, supra note 2, at 116. 

21/ Sane of these have been translated in  supra note 6. Afeurother instances of court 
action on constitutional questions are discussed in Ukai, supra note 2. 

22/ Freedom of Expression in Japan 83 (1984). 
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enumerated could be exercised only "within the limits of the law." Further-
more, in the period of militarist rule of the 19-30a and 1940s, individual 

liberties were severely circumscribed. The new Constitution does not allow 
the government to restrict any listed freedom. Chapter III includes the 

following comprehensive and specific guarantee of civil liberties: 

The people shall not be prevented fram enjoying any of the fundanental human 

rights. These fundamental human rights guaranteed to the people by this 
Constitution shall be conferred upon the people of this and future genera-
tions as eternal and inviolate rights (art. 11). 

SCAP authorities described this guarantee as going beyond those provided in 

the U.S. Constitution. 23/ 

Articles 10 through 40 of the Constitution deal with the rights and 
the duties of the people and constitute a charter of individual freedoms. 
Article 14 states that "All the people are equal under the law and there 
shall be no discrimination in political, economic or social relations because 
of race, creed, sex, social status, or family origin." This article and 
other provisions guaranteeing the right of peaceful petition (art. 16), free-
dom of thought, conscience, and religion (arts. 19 & 20), freedom of assembly 
(art. 21), due process and procedural rights (arts. 31 to 40), and so forth 
together form the basis for the "strengthening of democratic tendencies" 
called for in the Potsdam Proclamation. 

Another major human rights provision is contained in article 24, 
which prescribes marriage based on mutual consent and equality between the 
sexes in all aspects of family life. Equality of men and women was an idea 

almost antithetical to traditional Japanese family law, which was concerned 
largely with preserving the patrilineal family structure through values such 

as filial piety. Marriages were not freely chosen, and wives were in an 
inferior status regarding property, inheritance, and divorce. The new Con-

stitution's provisions on equality of the sexes were implemented through 
legislation, including the revision of the Civil Code to include the phrase, 

"this Code shall be interpreted consistent with the principles of individual 
dignity and the fundamental equality of the sexes." 24/ While there were 
liberal groups in Japan proposing legal reforms in the area of women's rights 
in 1945, they were in the minority. 25/ The section of the SCAP draft on 
civil liberties included equality of the sexes, and that led to article 24 of 
the 1946 Constitution. 

23/ SCAP, Political Reorientation of Japan 114 (1949). 

24/ Arts. 1-2, Civil. Code of 1947. See description of the impact of legal reform on the 

Japanese family in Tanaka, supra note 3. See also comment on Tanaka's article, Durham, "The 
Relationship of Constitution and Tradition," 53 S. Calif. I. Rev. 645-656 (Jan. 1980), for 
comments from a comparative context on the conflict betueen traditional family values and the 
modern state. 

25/ Mnaka ) supra note 3, at 631. ______ 
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Ironically enough, it was American views on human rights, shaped by 

our general constitutional experience, that resulted in the adoption in Japan 
of a provision on equal rights that has yet to be incorporated in the U.S. 

Constitution. Another area in which the Japanese document goes beyond the 
U.S. Bill of Rights is labor law. Article 27 specifies that everyone has the 
right and the obligation to work; that the wage, hour, and working conditions 
standards shall be fixed by law; and that "[c]hildren shall not be 
exploited." Article 28 recognizes the right to organize and bargain col-
lectively. While these concerns are covered in American law, they are not 
considered constitutionally guaranteed rights. 

Conclusion 

America's impact on the 1946 Constitution of Japan can be seen in 
both the drafting process and the content of the final version. The influ-
ence of U.S. constitutional experience is not, however, reflected directly in 
the structure of government outlined in the Japanese document. That structure 
owes as much to the British system of constitutional monarchy and parliamen-

tary democracy. Two areas in which the U.S. did affect the content of 
Japan's Constitution are the use of judicial review and the enumeration of 

civil liberties. These two broad fields of American influence are inter-
related. Article 81 of the Japanese Constitution states that the Supreme 
Court, as the court of last resort, has the power to review laws made by the 
Diet for constitutionality. This provision is significant because of the 
strongly worded guarantee of human rights against restrictions imposed by 
law, contained in the Constitution. The Court has thus far handed down a 

ruling of unconstitutionality only rarely, and consequently some scholars, 
both Japanese and foreign, have argued that the Court has therefore abdicated 

its constitutional role. Yet Tanaka Kutara, who has served as Chief Justice, 
argued in 1959 that the same amount of study and consideration demanded in 
the case of negative decisions on constitutional questions is required in 
giving affirmative decisions. He also felt that such affirmative decisions 
were a true part of the Court's function as guardian of the Constitution. 26/ 
The Japanese Supreme Court is in the position to make constitutional human 

rights provisions effective, and that may be the most important aspect of the 
American influence. 

26/ 163 Jurisuto 3-4 (1959); see also Tanaka, The Democratization of Judicial Administra-
tion in Japan 6 (1959). 



LIBERIA 

Liberia, Africa's oldest Republic, has been a sovereign state since 
1847. I/ All other countries in Africa were at one point or another colon-
ized by a foreign power. Liberian colonial experience, however, consisted of 
an alien minority of black Americans sent from the United States to settle in 
Liberia by the American Colonization Society as early as 1820. 2/ These 
settlers brought to Liberia a lifestyle and a variety of skills mostly model-
led on the American South. 

The first constitutional instrument for Liberia appears to be the 
Constitution of 1820 drafted by the Board of Managers of the American Coloni-
zation Society. 3/ The only provision of the 1820 Constitution with any 

semblance of influence by the American Constitution appears to be article 6, 
which stated that the common law of the United States as modified to suit 
local conditions will be applicable in this Settlement. 4/ In 1824, the 
name Liberia was officially adopted, and the main settlement, later to become 
the capital, was named "Monrovia" in honor of United States President James 
Monroe. Demand for the limitation of the exercise of power-in the settlement 
of Liberia by the American Colonization Society resulted in the Plan of Civil 
Government, also of 1824. In 1838, a new constitution was brought to the 
Commonwealth of Liberia by the new Governor, Thomas Buchanan (the brother of 
future President of the United States, James Buchanan). 5/ It was adopted by 

the Board of the American Colonization Society on January 5, 1839. 6/ This 
1838 Constitution contained some features resembling the United States Con-
stitution as it embodied the principle of separation of powers in its divi-
sion of governmental power into executive, legislative, and judicial 
branches. Article 29 of this Constitution also adopted the standards of 
United States weights and measures and money as the standards for Liberia. 

I/ See, generally, C.H. Huberich, The Political and Legislative History of Liberia...  

(1947); see also, Liberia, a Country Study, xxiii-71 and 195-246 (1984); G.W. Schmidt, "The 
Constitutional Eevelopment of the Republic of Liberia" 14 Verfassung und Recht in Ubersee  
243-268 (1981); A.D. Banks Henries, The Liberian Nation: A Short History 17-110 (1966); J.G. 
Liebenow, "Liberia" in African One Party States, edited by G.M. Carter 325-333 (1962); C.A. 
Cassell, Liberia: History of the First African Republic 1-163 (1970); "Liberia Supplement," 2 
Constitutions of the Countries of the World, A. P. Blaustein and G. FL Flanz, eds. 3-12 (June 
1984). 

2/ Puberich, id. 

3/ Huberich, id.; see also, Constitutions of the Countries of the World, supra 1, 
at 3. 

4/ 

5/ 

6/ 

Huberich, id. 

Liberia, a Country Study (1984), supra note 1, at 16. 

Huberich, supra note 1, at 638. 
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A more obvious influence of the American Constitution on Liberian 
constitutionalism is, however, reflected in the Constitution of Liberia of 
1847. 7/ Huberich summarizes the influence of the American Constitution on 
this Constitution as follows: 

In some instances, where there are judicial interpretations 

by the Liberian courts, references to American cases have 
been made. This is justifiable as the Liberian Constitution, 
itself drafted by the eminent American jurist, Professor 
Simon Greanleaf of the Harvard Law School, is based on the 
United States, and various American state constitutions, 
notably that of Iviassarhusetts, and the Liberian laws, among 
others, those relating to nationality, imnigration and depor-
tation of aliens are largely based on the Act of Congress. 
While the common law of England and the United States is the 
law of Liberia, so far as applicable to local conditions, and 
not altered by Liberian enactments, the Liberian Courts rely 
chiefly on American decisions, compilations and textbooks to 
support their views.... 8/ 

Specifically, the 1847 Liberian Constitution included 
American-inspired provisions dealing with the Bill of Rights articulated in 
article 1 of this Constitution, and designated as "Declaration of Rights" and 

the Preamble of the Constitution, which commenced with "We the People of the 
Commonwealth of Liberia...." Furthermore, under article 2 of the Constitu-
tion of 1847, legislative power was to be exercised by a bicameral legisla-
tion, comprising a Senate (two members each from the now nine counties and a 

House of Representatives elected by the property-owning inhabitants of the 
population for a four-year term. 9/ Bills under this Constitution before 

operating as law required the President's signature. Such bills or resolu-
tions had to pass through both houses of the legislature. Article 3 of the 
Constitution regulated executive power vested in an executive President 
elected for eight years. No President could, however, be elected for two 
consecutive terms of eight years, although he could be elected to succeeding 
terms of four years at a time. The President was also Commander-in-Chief of 
the Armed Forces. He appointed ministers upon the advice and consent of the 

7/ Huberich, supra note 1, at 851; see also, Constitution of Liberia, as amended to Nlay 
1955, 1 Liberian Code of Laws 3-19 (1955). 

8/ Id. , Huberich. These views of the infltence of the American Constitution not only on 
the Liberian Constitution of 1847, but also on that country's legal system are echoed by 
Gerold Schmidt: 

In 1847, in order to clarify the ambiguous international legal status of 
the row several settlements for shipping and commercial purposes, the 
immigrants declared themselves independent as the F4ublic of Liberia 
with a Constitution and institutions closely modeled and based on the 
U.S. Constitution, its institutions, practices and experiences.... 

[Schmidt, supra note 1, at 243 and 245; see also, Liberia, a Country Study, 
supra note 1, at xxiii.] 

9/ 1 Liberian Code of Laws, Article II, sec. 2 (1956) at 7-8; see also supra note 1, 
-§cl-midt, at 245. 
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Sehdte. In addition, members of the executive branch, such as ministers, 
were required to subscribe to an oath in defense of the Constitution, failure 
of which would lead to their impeachment. 

Article 4 dealt with judicial power which was vested in one Supreme 
Court and other subordinate courts headed by the Chief Justice and assisted 
by other associate justices. 

Amendments to the Constitution had to be passed by two-thirds of 
the members of both Houses of the legislature as well as the approval of 

two-thirds of the electorate in a referendum specifically called for that 
purpose. 

The Liberian Constitution of 1847, as amended to 1974, 10/ continued 

to be the basis of Liberian government until April 12, 1980, when a military 
coup by the Liberian Armed Forces led by Master Sergeant Samuel K. Doe took 
over the government. The military authorities under the auspices of the 
People's Redemption Council then suspended the Constitution. In April 1981, 
a National Constitution Commission composed of Liberian representing a broad 
political spectrum was appointed to draft a new constitution. 11/ The re-

vised Constitution was approved in a referendum on July 3, 1984, -7-2/ and was 
slated to be the foundation of a civilian government in January of 1986. 

On October 15, 1985, elections were held in Liberia involving four 
political parties. 13/ These included the National Democratic Party of Li-
beria (NDPL); The Liberia Action Party (LAP); The Unity Party (UP) and the 
Liberia Unification Party (LUP). President Samuel K. Doe, consistent with 
his July 29, 1984 announcement to run for the office of president of Liberia 
under the 1984 Constitution, was fielded as the presidential candidate on the 
ticket of the NDPL. The NDPL "won the majority seats in both the Senate and 
House of Representatives and its presidential candidate, Dr. Samuel K. Doe, 
won over 50 percent of the votes cast." 14/ 

10/ Constitutions of the Countries of the Wbrld, supra note 1, at 9-12 . 11/ Albert P. Blaustein, one of the co-editors of Constitutions of the Countries of the  

World, cited in this conunentary and Professor of law at Rutgers University Law School, was 
Counsel to the Liberian Ca:mission which drafted the Constitution. 

12/ Liberia a Country Study, supra note 1, at 200. 

13/ For details on the elections results leading to the inauguration of President Doe in 
January of 1986, see generally, The Sun Times [of Liberia], January 1986, Special San 
Times, Mbnrovia, Liberia (1986) 36 p. 

14/ Id. at 1. The elections of 1985 were however, declared fraudulent and undemocratic 
by the opposition parties, i.e. ,the LUP, the LAP, and the UP. Same of the elected repre-
sentatives from these parties boycotted to take up their seats in the legislature as a sign of 
protest. At the time of the inauguration in January of 1986, according to the Sun Times (36), 
Ellen Johnson Sirleaf, leader of the Liberia Action Party, was in detention for sedition, 
while other leaders from her party also are reported to have fled the country for fear of 

reprisals from the government. Mrs. Sirleaf is no longer in Liberia and is in the United 
States, where she continues to be a critic of the Liberian government. She recounted her 

experience in prison and the conduct of the 1985 elections in a television interview and 
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The 1984 Liberian Constitution preserves the basic principle of 
separation of powers as first contained in the 1847 Constitution and modeled 
on the American Constitution. This separation of powers between the execu-
tive, legislative, and judicial branches of government is reflected more in 
the assignment of specific powers to each of these three branches, and also a 
contemplation of competitive elections supervised by an independent electoral 
commission. In this respect, therefore, the new Constitution has done little 
to change the exterior shape of government institutions in Liberia. However, 
the purpose of the 1984 Constitution is to transform the nature and manner in 
which Liberian politics are conducted, such as in the area of the franchise 
and elections by Liberian citizens above the age of 18 without any impedi-
ments and other qualifications, which had existed in the previous constitu-
tion. The new Constitution also requires the lower House of the legislature 

to reflect a fair and balanced composition of Liberian ethnic groups. In 
addition, the 1984 Constitution also enhances and consolidates the provisions 

on fundamental human rights in a manner not provided in the previous consti-
tution. It also revises the provisions of the Constitution dealing with 
freedom of religion without conferring an exclusive privilege on the Chris-

tian religion, as had been previously done. Citizenship matters have been 
redrafted and strengthened to embrace the rights of all Liberians of diverse 

ethnic backgrounds. The procedure dealing with the amendment of the Consti-
tution remained essentially the same as under the Constitution of 1847. It 

is, however, important to note of the 1984 Constitution of Liberia, that: 

While based on the American presidential. model, this Consti-

tution has borrowed ideas from constitutions throughout the 
world including the state constitutions of the United States. 
It also encompasses human rights principles set forth in the 
African Charter of Hunan and People's Rights and in the Inter-
national Bill of Human Rights developed by the Uhited Na-
tions. 15/ 

continues to be a critic of the Liberian government. She recounted her experience in prison 
and the conduct of the 1985 elections in a television interview and program on Channel 32, 
WHIT4 TV in November of 1986, in which she and I together with two other Liberians were 
participants. That program is part of WFMTV's continuing series, Evening Exchange. 

15/ Constitutions of the Countries of the World, supra note 1, at 12. 



NIGERIA 

An analysis of the influence of the American Constitution on Ni-
gerian constitutional enactments should reveal how the concept of American 
constitutionalism manifested itself more generally in that country. Such an 
approach would be most pertinent when the impact and influence are perceived 

as extending beyond constitutional drafting to cover the whole realm of poli-
tical activity in Nigeria. 1/ Furthermore, in such a view the paradigm of 

the American Constitution in Nigeria constitutionalism does not appear in 
terms of Nigeria's adoption of American-type institutions of government but 
rather in the ability of this Constitution to stimulate thought of Nigerians 
to seek alternate methods of governing themselves. Professor Benjamin 0. 
Nwabueze, a member of the 1979 Constitutional Drafting Committee noted: 

The adoption by Nigeria of a presidential system of govern-

ment on the model of the American is an important milestone 
in the constitutional history-of the country. It was an act 
of courage... 2/ 

If one understands Nigerian constitutionalism as influenced by the 
American Constitution to connote the limitation of arbitrariness of political 
power in government, the analysis of this influence should relate to the mode 
and pattern of governmental institutions created under the various Nigerian 
constitutional instruments with particular reference to the 1979 Constitu-
tion. These institutions are expressed in the concepts of federalism and the 
legislature, presidentialism and the executive, and the judiciary in its 

ability to effect the justiciability of the Constitution, especially with 
respect to fundamental rights guaranteed by the Constitution. 3/ Nigerian 
constitutionalism as influenced by the concept of American federalism 4/ is 
traced back to the 1954 Constitution when the country was organized as a 

1/ For a detailed discussion on the impact of American constitutionalism abroad, see, C.J. 

Friedrich, The Impact of American Constitutionalism Abroad 3-16 and 46-48 (1967); see 
also, B. 0. Nwabueze, A Constitutional History of Nigeria 127-146 (1982); his CamMAIutional  

Law of the Nigerian Republic 117-132 (1964); and his Constitutionalism in the Emergent  
States 1-50 (1973). 

2/B.0. Nwabueze, The Presidential Constitution of Nigeria (1982) at v. 

3/ For detailed information on the justiciability of the constitution and the concept of 

constitutionalism in Africa, see, B. 0. NWabueze, Judirialism in Cammonwealth Africa 15-37 
(1977). 

4/ Defined as "resting upon the notion that in a federal system of government each citizen 
belongs to two communities, that of his state and that of the nation, that these two levels of 
community should be clearly distinguished and effectively provide each with its own governmen-
tal institutions, and that in the functioning of the government of the inclusive community, 
the component units ought to play a distinctive role...", supra note 1, Friedrich, at 47. 
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federation. 5/ The federal features of the country and government were 

further reflected in the Independence Constitution of 1960 6/ and the Repub-
lican Constitution of 1963, 7/ leading to Albert Utton's comment on the simi-
larities of the United States Constitution and the 1963 Nigerian Constitution 
as follows: 

In particular the new Constitution exhibits many simi-

larities to the Constitution of the Ihited States. The 
Nigerian Constitution is longer and more detailed than 
the American Constitution... However, the similarities 
and differences between the Nigerian and the United 
States Constitutions do permit ccmparisons and contrasts 
of their major characteristics. 8/ 

It is, however, the opinion of the writer, in agreement with Akinola T. Aguda 
that: 

previous constitutions, the 1954 constitution, the independence 
constitution and the republican constitution of 1963 were all 

5/ Other authorities on Nigerian constitutionalism, however argue that in the strict sense, 
the starting point of Nigerian "federalism"/"regionalism" should properly be traced to 1914 
when the north and south were unified into one central government of Lord Ingard as Governor. 
That the full blossoming of federalism in Nigeria should appropriately begin with the 1946 
Constitution uhich divided the country into three regions -.Eastern, Northern and Western with 
a central government in Iagos. It is further maintained that the 1951 Constitution further 
clarified the concept of Nigerian federalism as it constituted the regions established in 1946 
as states, each with its own government and a separate Constitution. This blend of federalism 
developed further in the 1954 Constitution, as this instrument contained "Exclusive Legisla-

tive List" of subjects upon which the federal government could legislate only. They conclude 
that this evolutionary change in the definition of the concept of federalism in Nigeria cul-

minated in the 1960 and 1963 Cbnstitutions continuing to sub-divide the country into regions 
and a federal territory. For the proponents of this type of federalism in Nigeria, see, 
Introduction to Nigerian Law edited by C.O. Ckonkwo 184-192 (1980); see also, C.C. Mbjekwu, 
"Nigerian Constitutionalism" in Constitutionalism, edited by J. Rowland Pennock and J.W. 

Chapman 163-186 (1979). 

6/ Annual Volume of the Laws of the Federation of Nigeria, B229 (1960). 

7/ Annual Volume of the Laws of the FederalRepublic of Nigeria A91 (1963). 

8/ A.E. Utton, "Nigeria and the United States: Same Constitutional Comparisons" 9 Journal  
of African Law 40-59 (1965). The federal character of the country is more visible under the 
Republican Constitution of 1963 and also with the establishment of a fourth region--the Mid-
Western Region under Act Nb. 21, 1963, Annual Volume of the Federal Republic of Nigeria A85 
(1963); the Constitution (Transitional Provisions) Act, 1963, Annual Volume of the Laws of the  
Federal Republic of Nigeria A173 (1963) and the Cbnstitution of the Mid-Western Nigeria Act 
1964, Annual Volume of the Laws of the Federal Republic of Nigeria, All (1964). In 1967, the 
states of the federation or federal republic were increased to twelve under the States 
(Creation and Transitional Provisions) Decree, 1967, Annual Volume of the Laws of the Federal  
Republic of Nigeria, A103 (1967). The number of states were further increased to nineteen in 
1976 under the States (Creation and Transitional Provisions) Decree 1976, Annual Volume of  
the Laws of the Federal Republic of Nigeria A55 (1976). 
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patterned along the lines of the British parliamentary system 
regardless of their federal character...; (in 1979) and for 
the first time in its history Nigeria came under a presiden-
tial system of governnent patterned along the constitution of 

the United States of America. 9/ 

Thus, the 1979 Constitution offered more features, which.can be ascribed to 

the American Constitution as a model. The general scheme of the 1979 Niger-
ian Constitution was to divide governmental power into legislative, execu-
tive, and judicial branches of government and also to define the exercise of 
powers by these bodies in keeping with the principle of separation of powers 
in a similar manner as it is contained in the American Constitution. Of the 
1979 Nigerian Constitution Professor James S. Read observes: 

The end of almost fourteen years of military government with 
the restoration of civilian rule.. .would inevitably have been a 
lancimmIc of great significance for Africa and the Commonwealth. 
What has given it quite exceptional importance is the fact that 
Nigeria turning its back. on INestminister has chosen to adopt a 
new constitutional structure which can aptly be regarded as a 
version of the "Washingtonmalel". The neuragerian constitu-
tion has no place for such terns as "parliament," "cabinet," or 
"prime minister," yet the transition fran the Westminister to 
a Washington model is a logical, predictable one, likely to 
prompt imitation elsewhere... 10/ 

Of the three branches of government, the single most significant 
impact of the American Constitution on the 1979 Nigerian Constitution proved 
to be the provisions dealing with the executive and the presidency of the 
country. "The Washington model is most reflected by the new provisions con-
cerning the executive governments at federal and state levels." 11/ 

Despite the adoption of the general principles of presidentialism 

as they originate in the American Constitution e.g., the principle of a 
strong executive of one man in whom the entire executive authority is vested, 

these principles were modified under the 1979 Constitution to suit local 
conditions and circumstances of Nigeria. 12/ The president under the 1979 

9/ A. T.Aguda, The Judiciary in the government of Nigeria 203 (1983). 

10/ J.S. Read, "The New Constitution of Nigeria, 1979: The Whshington Mbdel?" 23 Journal  
of  African Law 131 (1979). Similarly, it is stated, "In a departure form British antecedents 
of its predecessors [the 1979 Constitution] adopted features of the United States Constitu-
tion—the establishment of a governmental system predicated on a popularly elected president 
at the head of a strong executive branch and a separate bicameral legislature," Nigeria: a  
Country Study 192 (1982). 

11/ J.S. Read, "Four African Constitutions: Part I: Ghana and Nigeria" 6 Commonwealth  
Law Bulletin 274 (1980). For the text of the 1979 Constitution, see Annual Volume of the  
Laws of the Federal Republic of Nigeria (Appendix) (1979) 118 p. 

2/ For example, the president's executive power under the Nigerian Cbnstitution of 1979 was 
limited by vesting same of his powers into other independent executive bodies (nine of them) 

which include the Council of State, the Federal Electoral Cannission; the Federal Civil Ser-
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Nigerian constitution was also commander-in-chief of the armed forces. In 
addition, the electoral procedures of the president and vice president were 

similar, as they were elected on the same ticket. Furthermore, the succes-
sful presidential candidate in Nigeria must poll the highest number of votes 

cast and at least a quarter of the votes cast in each of at least two-thirds 
of all states. States also practiced similar procedures as those existing in 

the United States. 

The president's signature was required for legislation. However, a 
two-third majority vote in each house could override a veto and enact legis-
lation without the president's consent. In case of an impasse over appro-
priations for government expenditure, the president had authority to order 
withdrawals of funds from the Consolidated Fund, after the commencement of 
the fiscal year. 

The vice president under the 1979 Constitution succeeded to the 
presidency in case of the president's death, resignation, or removal from 
office. The president could be removed from office for gross misconduct 
after an investigation authorized by a resolution of both Houses and sup-
ported by two-thirds of the members of these Houses. Such investigations 
were conducted by a seven-member committee appointed by the president of the 
Senate. Ministers appointed by the president were subject to Senate confir-
mation. They could not at the same time continue to be members of any legis-
lative house. 

The federal legislature designated as the National Assembly con-

sisted of a Senate (96 members, 5 from each state and 1 from the Federal 
Capital) and a House of Representatives (450 members-distributed in a single-
member constituency, based on population quotas, e.g., Niger State 10 seats 
and Kano State 46). The Senate and House of Representatives were elected to 

a four-year term--a substantial difference from the American Congress. Bills 
had to pass through both houses before submission to the president for his 

consent. These procedures and practices were also features of state legisla-
tures. 

The 1979 Constitution also contained an "Exclusive Legislative 
List," enumerating subjects only within the legislative competence of the 
federal legislature. The Constitution also laid down conditions of operating 
political parties. It also established and constituted an independent judi-
ciary comprising the Supreme Court, the Federal Court of Appeal, the Federal 
High Court, a High Court for each state, Customary Court of Appeal of a state 
and Sharia Court of Appeal of a state, particularly in states of the north. 

vice Ganmission; the Federal Judicial Service Ganmission; the National Defense Council; the 
National Economic Council; The National Security Council; the National Population Commission 
and the Police Service Canmission. Similar bodies also existed at state levels. Thus, Prof. 
B.O. NWabueze states: "Note only is the president's executive power limited by the power in-
vested in other independent executive bodies, but the exercise of such powers ... left with 
him is restrained by the Constitution in a variety of ways. Restraint on the exercise of 

presidential power aimed at minimizing arbitrariness and abuse by the president, are a much 
more conspicuous feature of the presidency under the Nigerian Constitution than they are under 

the American". B.O. Nwabueze, The Presidential Constitution of Nigeria (1982) at v. 
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Constitutional amendment was effected by the National Assembly by a 

two-third majority of all members in each House approved by a resolution of 
the House in at least two-thirds of all Nigerian states. Furthermore, the 

constitution was amendable only by a four-fifths majority of all members of 
each federal house and approved by the legislatures of at least two-thirds of 
the states of the federation. 13/ The Constitution also included a justici-
able Bill of Rights. 

It must be noted, however, that even though the 1979 Constitution 

was modeled on the United States Constitution, institutions of government 
established and constituted under the Nigerian Constitution were a product of 
this country's experience gathered over the years of constitutional experi-
mentation with the parliamentary system of government. 

On August 6, 1983, the civilian government of President Shehu 
Shagari was returned to power for a second four year term in the elections 
held that year. 14/ 

The Shagari government was overthrown, however, in a military coup, 

led by Major General Mohammed Buhari on December 31, 1983. The Buhari mili-
tary government suspended the Constitution of 1979 and banned all political 
activities in the country. 

On February 13, 1984, the Buhari military government promulgated 

the Constitution (Suspension and Modification) Decree, No. 1 of 1984, 15/ 
backdated to December 31, 1983, to reflect the change and date of the take-
over of the government as well as to incorporate the announcement of the 
formation of a Supreme Military Council on January 3, 1984. 

Decree No. 1 of 1984 set out the basic framework of military gov-
ernment of the Federal Republic of Nigeria and its component states. This 
Decree also not only suspended certain provisions of the 1979 Constitution, 
but also modified most of the unsuspended portions of the 1979 Constitution. 
Decree No. 1 of 1984 also contained other ancillary and sundry provisions on 
the status of the existing laws of the country, concerning succession to 

property, functions and duties of government officials and other provisions 
generally outlining the transition and transfer of power from civilian to 
military government. 

At the same time and with similarly retroactive effects as Decree 
No. 1 of 1984, the Buhari government also promulgated the State Security 
(Detention of Persons) Decree No. 2 of 1984, also backdated to December 31, 

13/ Section 9 of the Constitution of the Faderal Republic of Nigeria, 1979, Annual Volume  
of the Laws of the Federal Republic of Nigeria, supra note 11. 

14/ For a chronology of constitutional developments in Nigeria, see infra, note 17. 

15/ Supplement to the Federal Republic of Nigeria Official Ga7ette, Nb. 8 of February 13, 
1984, 26 p. 
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1983. 16/ Decree No. 2 of 1984 suspended the Nigerian Bill of Rights provi-
sions contained in Chapter IV of the 1979 Constitution. This chapter secured 
and guaranteed fundamental rights and freedoms of Nigerians. Therefore, 
under the provisions of Decree No. 2 of 1984, the Chief of Staff of the 
Nigerian Armed Forces was vested with powers of detention of any person for 
an indefinite period, where such persons are adjudged to have committed acts 
contrary to state security. 

On August 27, 1985, Major General Buhari's government of twenty 
months was overthrown in a bloodless, military coup by the third ranking 
military leader and then Army Chief of Staff, Major General Babangida. 17/ 

The military government of Babangida essentially maintained the 
same structure of government which was set out in the Constitution (Suspen-
sion and Modification) Decree No. 17 of 1985. 18/ This Decree amended Decree 
No. 1 of 1984, which continues to be applicable. Currently, therefore, 
Nigeria is under a military government ruled through a Supreme Military 
Council, headed by General Ibrahim Babangida as head of state and commander-
in-chief of the armed forces. 

16/ Id. at A27-A28. 

17/ "Nigeria," 2 Constitutions of the Countries of the World, A. P. Blaustein and C. H. Flanz, eds. 
(1971- ) (loose-leaf) 17 v. 

18/ Id. at 33. 



THE PHILIPPINES 

Not surprisingly, the influence of the United States Constitution 
on the fundamental law of the Philippines is profound. 1/ The United States 
acquired the Philippines from Spain by the Treaty of Peace signed at Paris in 
1898 and ratified the following year. By means of this treaty, the United 

States exercised jurisdiction and control over the Philippines and its people 
until the United States granted the Philippines full independence in 1946. 
During the previous Spanish regime, beginning with Magellan's discovery of 
the Islands in 1521 and Legaspi's conquest in 1565, there had been no con-
stitutional law in the Philippines. 2/ In the period of U.S. occupation, 

American law and the English language gradually replaced the legal and lin-
guistic legacy of Spain. The organic law of the United States as found in 

the U.S. Constitution, treaties, laws, and executive orders was in force in 
the Philippines, as were the acts of the Philippine Commission, the Philip-
pine Legislature, and the Revised Administrative Code of the Philippine  
Islands of 1917. 

The 1935 Constitution 

With the passage in the United States Congress of the Philippine 

Independence Act, popularly known as the Tydings-McDuffie Act, on March 24, 

1/ Several writers have emphasized the Anerican law basis of the Fhilippine Constitution: 

[T]he Constituticn of the United States was one of the most influential 
models that the 1934 Constitutional Convention considered in drafting 
the 1935 Constitution of the Philippines. 

Bacungan, "The Constitutional Powrs of the President: An Overview," in 

The Powers of the Philippine President 5 (Ullman, Quezon City, U.P. -Law Center, 1983). 

The Constitution of 1935 incorporated fundanental principles of 
American consitutional law, such as separation of powrs, 
judicial review of legislation, a bill of rights and due pro-
cess. 

--L.W. Beer, ed., "Preface," in Constitutionalism in Asia: Asian  
Views of the American Influence (Berkeley, Uhiv. of C1  if., 1979). 

The influence of the United States...could be shown by 

the incorporation, whether in express terms or by implication, 
of selected provisions or doctrines traceable to her Consti-

tution. 
Fernando, "The American Constitutional Impact on the Philippine 

legal System," in Beer, id. at 167. 

2/ Although the Spanish monarch first promulgated a constitution in 1821, an article in the 
1837 and succeeding constitutions exenpted the Philippines by stipulating that the Islands 
were to be governed in accordance with special laws. 
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1934, the Philippine people had the opportunity to begin their own consti-
tutional development. 3/ For the establishment of a Commonwealth, this Act 

authorized the Philippine Legislature to call an election of delegates to a 
constitutional convention, at which they were to draft a constitution, sub-

ject to certain conditions and qualifications. Specifically, the Act in-
cluded required that the Commonwealth Government be republican in form, that 
there would be a provision for absolute religious tolerance, and that a bill 
of rights be included in the Constitution. 4/ Other mandatory provisions 
were intended to protect American interests or to ensure that certain Ameri-
can policies would be maintained during the life of the Commonwealth. The Act 

required that certain other acts and amendments to the Constitution have the 
approval of the President of the United States, that the United States 

Supreme Court review the decisions of the Philippine courts, and that the 
U.S. have control over Philippines' foreign affairs. 5/ Protection for cer-

tain American interests after the Philippines attained independence was also 
a provision. 6/ 

The Commonwealth was to operate during a ten-year transition period 
until July 4, 1946, when independence would be established. The fundamental 
law to be drafted was not only to serve the Commonwealth but to operate as 
the basic law for the future Republic. The mandatory requirements of the 
Independence Act were appended as an ordinance provision to the 1935 Consti-
tution and were abrogated upon the establishment of the Republic of the 
Philippines. 

Delegates were elected and the Constitutional Convention convened 
from July 1934 to February 1935. A constitution was approved on February 8, 
1935, consisting of a preamble, eighteen articles, and an ordinance appended 
to it. Submitted to the President of the United States, it was certified 
with his approval on March 23. The Constitution was then ratified by the 

electorate, elections were held, and the Commonwealth Government established 
by the Constitution was inaugurated on November 15, 1935, with the Constitu-
tion taking effect on that date. 7/ 

3/ Ch. 84, 48 Stat. 456 (1934). A previous independence act, the Hare-Hawes-Cutting Act, 
ch. 11, 47 Stat.761 (1933), was rejected by the Philippine Legislature in 1933 (29 P. L. 251). 
The Philippine Legislature accepted the Independence Act in 1934 (30 P.L. 357). 

4/ Id., sec. 2(a) & 2 (a)(3). 

5/ Philippine Independence Act, sec. 2(a)(9),(10), and (13); sec. 7(1). 

6/ Id., sec. 13. 

7/ Actually this was not the first constitution prepared by Filipinos. The Revolutionary 
Government organized by General Emilio Aguinaldo and his associates against Spain and the 
United States as the Philippine Republic in 1898 at Malolos adopted a constitution calling for 
a strong parliamentary system of government. "Except in its preamble, the document reflected 
scant reliance upon North American constitutional sources." (J. R. Hayden, The Philippines: a 
Study in National Development 165 (1942 & photo reprint 1972), but adapted principles of demo-
cratic, parliamentary government exemplified in European and Latin American democracies. 
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A main characteristic of the 1935 Constitution was the framework of 
government consisting of three departments, with separation of powers (arts. 
6-8). The Government, deemed a presidential system, was a unitary, central-
ized one, elected by direct popular vote, within which the president, as 
Chief of State and head of the Government, was given a position of predom-

inance. The president exercised control over all executive departments, 
bureaus, and offices, and general supervision over all local governments. As 
commander-in-chief of the armed forces, the president had the power, under 
certain circumstances, to suspend the privileges of the writ of habeas corpus 

or to place the Philippines or any part of it under martial control. 

Although a unicameral National Assembly 8/ was the legislative body 

provided by the Constitution, an amendment approved by the President of the 
United States in December 1940, established a bicameral Congress, consisting 
of a Senate and House of Representatives elected on a geographical basis. The 
power of the Philippine Congress was almost identical to that of the United 
States Congress except for the requirement calling for confirmation of presi-
dential appointments by a Congressional Commission on Appointments (art. 6, 
sec. 12, art. 7, sec. 11(3) and (7)). 

The judiciary, a coordinate and independent branch of the govern-

ment, perpetuated the fundamental American influence of the supremacy of the 
Constitution by bestowing on the court the power to review the "constitution-
ality or validity of any treaty, law ordinance, or executive order or regula-

tion." (art. 8, sec. 2(1) and 10). The Supreme Court was given the option of 
sitting in two divisions. Judges of all courts were appointed by the Presi-
dent with the consent of the Commission of Appointments and held office 
during good behavior until they reached the age of 70 or became incapaci-

tated. 

The civil and political rights of the individual and the rights of 
the accused received protection of the bill of rights (art. 3). These rights 
included: due process of law, equal protection of the laws, the right of 

property, the right of personal security, and freedom from unreasonable 
searches and seizures, liberty of abode, privacy of communications and cor-

respondence, the right to form associations or societies not contrary to law, 
religious freedom, freedom of impairment of the obligation of contracts, the 

right of habeas corpus and free access to the courts, freedom from imprison-
ment for debt and involuntary servitude, and other civil rights; the rights 
of the accused: such as exemption from prosecution without due process of 
law, the right to bail, presumption of innocence, exemption from cruel and 
unusual punishment and double jeopardy; and such political rights as: freedom 
of speech, freedom of the press, freedom of association, and the right of the 
people peaceably to assemble and to petition the government for redress of 
grievances. 

8/ AFililippine Assembly was. created by the Philippine Rill of 1902 and elections began in 
1907. The Assembly served as the lower house to the appointed Philippine Commission. An 
all-Filipino, elected Philippine Legislature, consisting of the Senate and House of Represen-
tatives, was created by the Philippine Autonany Act of 1916. 
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The right to bear arms, security of dwellings from the quartering 
of soldiers in time of peace, and trial by jury were omitted. However, other 
provisions, e.g., imprisonment for debt and presumption of innocence in 
criminal cases, ex post facto laws, and bills of attainder found elsewhere in 
American fundamental law were added, as well as the freedom to change one's 

residence and the inviolability of private communications and correspondence. 

The bill of rights provisions in the 1935 Constitution were clearly 
patterned after those of the United States. 9/ The 1935 Constitution reflec-

ted American's influence in its number of prescribed provisions included in 
the Ordinance Appended to the Constitution. These included requirements for 
a republic form of government, a bill of rights, and religious toleration. 
But these mandatory provisions were not new since prior constitutional docu-

ments laid down fundamental principles on the basis of which the Philippine 
government was developed. President McKinley's Instructions to the Second 
Philippine Commission in 1900 extended to the Philippines the substance of 
the bill of rights found in the Constitution of the United States and of the 
several states. 10/ He imposed as "inviolable rules" the procedural and other 
safeguards of civil rights that are embodied in the first nine amendments of 
the federal Constitution. These safeguards were again enacted in the organic 
acts of 1902 11/ and 1916. 12/ 

The Philippine Supreme Court, in interpreting provisions of the 
Constitution, frequently resorted to American decisions, commentators, and 

encyclopedias since the "reproduction of similar provisions in American con-
stitutions, both Federal and State... [have] become part and parcel of Philip-
pine jurisprudence." 13/ However, American constitutional law was not the only 
source used in drafting the Constitution, although different emphasis and 
modifications made were essentially patterned after American theories and 
concepts. The Malolos Constitution, the Weimar Constitution of the German 
Republic, the Mexican Constitution, the Constitution of Spain, constitutions 

of some Latin American countries, and the unwritten constitution of England 
were also studied. 14/ 

Former Vice-Governor of the Philippine Islands wrote that: 

Viewed as a whole, the Constitution of the 

Philippines reflects the Filipino, Spanish, and 
American antecedents which have made the Filipino 
people what they are. The instrument is colored 

9/ 

10/ 

11/ 

12/ 

E.M. Fernando, supra note 1, at 167. 

1 Official Ga7ette (Prel. Umber) 29 (Jan. 1, 1903). 

Philippine Bill of 1902 or Cboper Act, ch. 1369, 32 Stat. 691 (1902). 

Philippine Autonomy Act or Jones Law, ch. 416, 39 Stat. 545 (1916). 

13/ L.M. la:nada and E.M. Fernando, Constitution of the Philippines v. 1, 29 (4th ed., 
Manila, Citizen's Publishing Co. 1952). 

14/ E. Daenecke, "Constitutional Law in the Philippines," 52 A.B.A.J. 161, 162 (1966). 
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by the ideas which have become current in the 
United States since 1933 as well as by our tradi-

tional political philosophy. 15/ 

This Constitution contained a nationalist orientation, however, reflecting 

the anxiety of the Filipino people over the alien control of the nation's 
economic life. "These provisions principally relate to public ownership of 

natural resources and the limitation of their exploitation to Filipino citi-
zens or Filipino-controlled corporations or associations [art. 13, sec. 1], 

nationalization of public utilities [art. 13, sec. 5] and prohibition against 
16/ landholding by aliens [art. 14, sec. 8]." 

The Constitution also contained added provisions that did not fol-

low from the U.S. model. Other provisions gave the President power to item 
veto appropriations, revenue, and tariff bills (art. 6, sec. 11(2) and (3)), 
as well as giving him limitless power in times of war or other national emer-
gency (art. 7, sec. 11 (2)). Consequently, in spite of the American influ-
ence, it should be noted that: 

Although the Philippine constitution imitated the American 

model in structure (except for a unicameral legislature) and 
in formal appearance, through it ran a spirit distinct from, 
if not contrary to, that of the American. In provisions for 
compulsory civil or military service and in declarations to-
ward rearing youth to ideals of civil efficiency, there ap-
peared the principle of state supremacy over the individual. 

It appeared again in two socialistic provisions, one enabling 
the state to own and operate public utilities and enterprises, 

the other requiring it to regulate all employment relation-
ships. 17/ 

The paternalistic role of the State was set out by the principle of 

social justice provided for in article 2, section 5, and in the protection by 
the State, especially of working women and minors, the regulation of rela-

tions between "landowners and tenants, and between labor and capital in 
industry and agriculture" (art. 4, sec. 6). 

Although the 1935 Constitution was neither new nor original, it has 
been pointed out by two Filipino political scientists that 

the Constitution is nevertheless regarded as the greatest Kap-

inolnade document in the political annals of the Philippines. In 
the words of lion. Claro II Recto, eminent jurist and scholar: "It 

15/ Supra note 3,at 59. 

16/ 111.J. GaMboa, An Introduction to Philippine Law 2397 (7th ed. Dobbs Ferry, N.Y., 
Oteana, 1969). 

17/ T. Friend, Between TWo Empires: the Ordeal of the Philippines, 1929-1946 151 (Naw 
Haven, Yale Univ. Press), 1965. 
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reflects the political experience of the Filipino people and 
expresses their national philosophy. As the fundamental law, it 
is the final refuge of the rights and liberties of the people." 18/ 

Constitution of 1973 

The Philippines lived under the 1935 Constitution for a period of 
over 37 years, from 1935 to 1946, as a dependent Commonwealth and as an inde-
pendent state from July 4, 1946, until a new Constitution went into effect on 
January 17, 1973. The 1935 Constitution was amended several times--one 
amendment in 1939, three in 1940, and one in 1947. The 1939 and 1947 amend-
ments dealt with American trade and economic interests set out in the Ordi-
nance Appended to the Constitution. The three 1940 amendments substituted a 
bicameral Congress for the unicameral National Assembly, permitted the Presi-
dent and Vice-President to be reelected but reduced the terms of office from 
six to four years, and established an independent Commission on Elections to 
have exclusive charge of the enforcement and administration of all laws rela-
tive to the conduct of elections. 

The desire of an independent state to make its own constitution as 
well as a growing restlessness over the political, social, and economic life 
in the Philippines led to the election of delegates to the Constitutional 
Convention and the passage of the Constitutional Convention Act of 1971. 19/ 
The new Constitution was adopted on November 30, 1972; ratified by citizens' 
assemblies (barangays) between January 10-15, 1973, it was proclaimed by 
President Marcos as in force on January 17, 1973. 20/ 

With seventeen articles, the new Constitution made no other sub-

stantial changes aside from the shift to the parliamentary system--which was 
later reversed. The Constitution maintained most of the established consti-
tutional principles in form, and, as the 1935 Constitution relied on the 
United States Constitution: "[T]races of the Warren Court's leading decisions 

can be discerned in its Bill of Rights...which, again not surprisingly, reit-
erated what was earlier contained in the Commonwealth Constitution of 
1935.0 21/ 

The basic principles of sovereignty of the people, supremacy of the 
Constitution, separation of powers, supremacy of civilian authority over the 
military, and separation of church and state remained. The promotion of 
social justice, a feature stated in the 1935 Constitution 22/ and reflecting 

18/ G. F. 7Ride and Sonia M. Saide, Government and politics of the Republic of the Phil-
ippines 65 (Quezon City, AWL, 1969). 

19/ Rep. Act Nb. 6132 (Aug. 24, 1970). 

20/ Proc. No. 1102 (Jan. 17, 1973). 

21/ Fernando, supra note 1, at 165-166. See also, the number of U.S. aipremeCourtcases 

cited in Justice Fernando's The Constitution of the Philippines (2d ed., Qvzon City, Central 
Iawbook, 1977). 

22/ Art. 2, sec. 5. 
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President Roosevelt's "New Deal," was made more extensive in the 1973 Consti-

tution through enlarged government power, such as in the protection of labor, 
employment equality, and regulation of the acquisition, ownership, use, en-

joyment, and disposition of private property (art. 2, secs. 6 and 9); in 
establishing social services (art. 2, sec. 7) in education, health, housing, 
employment, welfare, and social security, land reform and social housing 
(art. 16, sec. 12) and in the Filipinization of natural resources, public 

utilities, schools, and the media (art. 14, secs. 5 and 9; art. 15, secs. 
7-8). 

Perhaps the most novel feature of the new Constitution was the 
adoption of a parliamentary system of government, with a unicameral interim 
National Assembly and a strong prime minister and cabinet or ministry pat-
terned after that of Great Britain, in place of the presidential type, and a 

president who became the symbolic head of state. 23/ However, with the con-
stitutional amendments adopted on April 7, 1981, this was changed by plebi-
scite into a modified or "unified" parliamentary system with the legislative 
body called the Batasang Pambansa, 24/ and the President, directly elected by 

the people, becoming the Chief Executive, with vast governmental and exec-
utive powers. 25/ 

In addition, the voting age was lowered from 21 to 18 years (art.6, 

sec. 1), and provisions were added or enlarged on the institution of local 
government (art. 11), accountability of public servants (art. 13), and the 
duties and obligations of citizens (art. 5). 

Constitution of 1987 

After the departure of former President Marcos and the accession of 
Corizon Aquino to the presidency in February 1986, a "Provisional Constitu-
tion of the New Republic of the Philippines" was proclaimed by the latter on 

March 25, 1986. This document adopted in part superseded in part the 1973 
Constitution. President Aquino then appointed a Constitutional Commission to 
draft a new Constitution. The Commission completed its lengthy draft of 18 
articles and 305 sections on October 15, 1986. The draft Constitution was 
ratified on February 2, 1987, by plebiscite, and proclaimed as ratified on 
February 11, 1987. 

The Constitution of 1987 returns to the basic principles of the 
American-influenced 1935 Constitution. A two-chamber Congress, an indepen-
dent judiciary, and a separate-but-equal president, which checks and balances 
between the three branches of government provide the framework of government. 

Many provisions reflect a reaction to the abuses of the Marcos regime, e.g., 
the president is limited to a single term of office, the president's ability 
to declare martial law and suspend the writ of habeas corpus is restricted, 

23/ Arts. 7-9. 

24/ The name change ues made by constitutional ameniment ratified Ottober 16-17, 1976, and 
proclaimed on October 27, 1976. 

25/ Art. 7, sec. 1. 
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private armies and paramilitary forces are dissolved, and an impartial proce-

dure for judicial selection and the release of court-operating funds are 
created. The Bill of Rights is extended to the prohibition of torture, 
"physical, psychological, or degrading punishment," and detention solely by 
reason of political beliefs and aspirations. 

The paternalistic role of the state in social, cultural, and eco-

nomic areas is tremendously enlarged in the new Constitution. The state is 
now directed to assume an extended list of activities. Amongst these are the 
promotion of "industrialization and full employment based on sound agricul-
tural development and agrarian reform," "quality" education, physical educa-
tion, and sports programs, the sanctity of family life (divorce and abortion 
are forbidden), and guaranteeing all workers self organization, the right to 
strike, and "security of tenure." To be established are a number of admini-
strative bodies and commissions, e.g., a Commission on Human Rights and an 
agency for disabled persons. The nationalistic view of the national economy 
is also continued. 

Conclusion 

As a result of the excesses of the former President Marcos and the 

popularity of President Aquino as shown by the large majority voting for the 
new Constitution of 1987, the fundamental law continues to reflect American-

inspired democratic institutions of government while expanding the responsi-
bility of the government in the life of the Filipino people. Many measures 

are added or strengthened in order to prevent a recurrence of another Marcos 
type takeover of power unchecked by other branches of government. In addi-
tion, aspirations to "protect and enhance the right of all the people to 
human dignity, reduce social, economic, and political inequalities, and re-

move cultural inequities by equitably diffusing wealth and political power 
for the common good" are declared in detail. 



SWITZERLAND 

The Constitution of Switzerland 1/ dates back to 1874, having re-
sulted from a total revision of the 1848 Constitution. In turn, the 1874 
Constitution was subject to numerous partial revisions, and presently there 
is work in progress toward its total revision. 2/ 

Since both Switzerland and the United States have a federative 
structure, the American system and doctrine have long been of particular 
interest in Swiss political thinking. The 1848 Constitution, for instance, 
introduced into Switzerland the bicameral parliament modelled after the 
United States Congress. 3/ Before 1848, the principal institution of the 
Swiss Confederation was the Diet. This body was neither a central government 
nor a parliament, but was merely a council of the confederated cantons which 
were members of the Swiss Confederation. Each canton was represented. The 
cantonal representatives cast a single cantonal vote, and all were bound to 
act under strict instructions from their cantonal governments. 4/ The most 
important matters were decided by unanimous vote. 21 

The 1850s were a time of tension and turmoil in continental Europe. 

The powers of France, Prussia, and the Austrian Empire competed for supremacy 
on the continent while England and Russia maneuvered on the sidelines. Other 

signs of change in Europe included the demise of the Turkish Empire, the 
creation of new states as a result of nationalistic aspirations in Italy and 

Romania, and the social unrest caused by the revolutions of 1848. 

Switzerland considered several types of representative systems when 

she sought to replace the Diet with a governing body that could adequately 
face the task of strengthening the economic, social, and political cohesion 
of the Confederation in those challenging times. After several representa-
tive systems designed by Swiss jurists were rejected for different reasons, 
on March 23, 1848, the committee charged with the revision of the Federal 

I/ 1 Recueil systematique des lois et ordonnances 3 [1848-1947]. An English translation 
is available in Constitutions of the Countries of the Ubrld ((ceana, 1982). 

2/ J.F. Aubert, "The S'wiss Federal Constitution," in Introduction to Swiss Law 15, 18 

(Kluwer ed., 1983)mentions 104 partial revisions or amendments for the period between 1874-
1983. Aubert also cam-lents on the plan to totally revise the Swiss Constitution, p. 26. 

M. Bridel, Précis de droit constitutionnel et public suisse 57 (1965); J.F. Aubert, 1 
Traite de droit constitutionnel suisse 37 (1967); A. Favre, Droit constitutionnel suisse 29 

J (1970); J. Voyame, "Introduction," in Introduction to Swiss Law 3 (1983). 

4/ Voyame, id. at 2. 

5/ Favre, supra note 3, at 17. 
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Pact of 1815 decided to recommend the creation of a representative system 
modelled after the United States Congress. 6/ The cantonal delegates fol-

lowed this suggestion, and the Federal Assembly was created in 1848. 

The Federal Assembly is the supreme federal legislative body and 
has two chambers, the National Council and the Council of States. 

The National Council, which is the equivalent of the House of Rep-
resentatives, has 200 members who represent the whole Swiss population. 7/ 

The Council of States, the equivalent of the Senate, has 46 mem-

bers. Each canton has two representatives and each half canton has one re-
presentatives. 8/ As in the United States Senate, members of the Council of 

States are independent in making their voting decisions and are not bound to 
follow instructions from the canton they represent. 

On a number of issues the National Council and the Council of 
States sit in joint session as a Federal Assembly. The Federal Assembly 
decides matters of paramount importance to Switzerland, including the fol-

lowing: 

o the appointment of the Federal Council, i.e., the government; 

o the appointment of the Chancellor, who presides over the Federal 
Council; 

o the appointment of judges to the Federal Tribunal, which is the su-

preme court in Switzerland; 

o the supervision of the conduct of foreign affairs; and 

o the approval of international treaties that the Federal Council is 
not authorized to conclude on its own. 9/ 

As in the United States Congress, the members of the two houses of 
the Federal Assembly sit on a number of commissions, standing commissions and 
ad-hoc committees. However, these commissions and the committees differ from 
their American counterparts in that the power of decision cannot be delegated 
to them. They act in an advisory capacity only. 10/ 

As was the case with the authors of the American Constitution, the 

drafters of the Swiss Constitution of 1874 envisioned establishing the ways 
and means for the organization of a state with a federative structure. They 

6/ 

7/ 

8/ 

9/ 

10/ 

Aubert, supra note 2, vol. 2, at 461. 

Voyame, supra note 3, at 3. 

Id. 

Supra note 1, art. 85. 

Aubert, supra note 2, at 512. 
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ali.) wanted to guarantee the individual freedoms and civil rights of the 
Swiss citizens. However, while the U.S. Constitution is broad in scope, the 
Swiss Constitution includes a wealth of details and rules on particular sub-
jects, ranging from gambling matters 11/ to the protection of the environ-

ment. 12/ 

Another noteworthy influence concerns the American approach to the 

judicial review of the constitutionality of laws. This approach, which 
enables a litigant to attack a certain law as contrary to the Constitution, 
is applied in the Canton of Geneva. In 1890, in Passavant et Cie. c. Ville  
de Geneve, a cantonal appellate court held that "the courts have the right 
and the duty to examine, with regard to the conflicts of laws that they are 
called upon to decide, to what extent these [cantonal] laws conform to either 
the cantonal or the federal constitution." 13/ According to this decision, 
only the cantonal laws are subject to judicial review regarding their consti-
tutionality. This decision has been reaffirmed in several subsequent can-
tonal court decisions. 14/ 

In the Canton of Zurich it was argued, in a similar manner, that 

cantonal laws would be subject to judicial review of their constitutional-
ity. 15/ 

The legislative acts of the Federal Assembly, and in particular the 

federal laws, are not subject to any direct or indirect judicial control. 16/ 
However, three attempts were made in 1923, 1924, and 1936 to amend the Con-
stitution and introduce the concept of judicial review similar to that per-
mitted in the American legal system. 17/ These attempts did not succeed. The 
constitutional philosophy followed in continental Europe envisages a strict 
application of the separation of powers with a preference given to the legis-
lative power. This approach preempted the adoption of those amendments. 

The adoption of the bicameral system and the consideration of judi-
cial review of laws for their constitutionality in Switzerland are among the 
most significant influences of the American Constitution in Europe. 

II/ Supra note 1, art. 35. 

12/ Id., art. 24, sexies, introduced in 1962. 

13/ Semaine Judiciare 1890, p. 312. 

14/ J. Roussy, Le controle judiciaire de constitutionalite des lois federales aux Etats-
Unis et en Suisse 126 (1969); G. Werner, Le contrOle judiciaire a Geneve 41 (1917). 

15/ Roussy, id. at 128. 

16/ Aubert, supra note 2, at 25. 

17/ Boussy, supra note 14, Roussy, at 153. 





THE REPUBLIC OF VIETNAM 

With the signing of the Geneva Accords on July 21, 1954, signalling 

the end of the eight-year French Indochina War, Vietnam was divided by a pro-
visional military demarcation line at the 17th parallel into the Democratic 
Republic of Vietnam (provisionally formed in 1945 by Ho Chi Minh and his Viet 
Minh 1/ supporters after they had overthrown the Japanese-backed regime of 

Emperor Bao Dai) to the north and the State of Vietnam (a French-supported 
government that had been set up in 1949 with Bao Dai as its head) to the 
south. The partition was to last for two years, until general and nationwide 
elections took place in 1956. The general elections never came to pass, how-
ever, because Bao Dal's prime minister, Ngo Dinh Diem, refused to hold them 
on the grounds that the State of Vietnam had not signed the Geneva Accords. 
Instead, with the support of the United States, a referendum was organized in 
October 1955, and Ngo Dinh Diem was chosen to be head of state. A provi-
sional charter was issued on October 26, 1955, proclaiming the State of 
Vietnam to be a republic with Ngo Dinh Diem as its first president. 2/ 

One year later, on October 26, 1956, the first Constitution of 
Vietnam was promulgated. The Constitution did not set forth a clear separa-

tion of powers between the executive and legislative branches of government. 
As a result, the Diem regime became a dictatorship that persisted until it 
was toppled on November 1, 1963, by a military coup. A series of coups and 
counter coups ensued, so that from November 1963 to July 1965, the government 

of the country was almost entirely in the control of a group of military 
leaders who originated a series of five different provisional charters, all 
of which provided for a strong military dictatorship. Finally, in 1965, 
Lieutenant-General Nguyen Van Thieu took control of the government and as-
sumed the functions of head of state, and Vice Marshal Nguyen Cao Ky assumed 
the tasks of Prime Minister. 3/ The next year, on September 9, 1966, a Con-
stituent Assembly of 117 members, who came from different political and eco-
nomic backgrounds, was directly elected by the citizens of Vietnam for the 
purpose of drafting a new constitution. 

I/ The Viet Minh, the popular name for the Viet Nam Doc Lap Bong Minh Hbi [Revolutionary 

League for the Independence of Vietnam], was formed by HD Chi Minh in May 1941 in order to 
develop and carry out a broad-based program for national liberation. Although it had inher-

ited a netuurk of cells from the Indochinese Carmunist Party, the Viet Minh greatly expanded 
its base during World 1,thr II. 

2/ Information in this paragraph and on the background of modern Vietnam in general can be 
found in J. Puttinger, Vietnam: A Political History (New York, Praeger, 1968). 

3/ See G.S. Prugh, Law at War: Vietnam 1964-1973 22 (Washington, D.C., Department of 
the Army, 1975). 
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Although there were many difficulties encountered during the draft-
ing process, and many conflicts and disagreements arose after the draft was 

completed, the Constituent Assembly managed to unanimously approve a draft 
text on March 18, 1967, and send it to the military junta, which had 30 days 

to either promulgate the text or exercise their power of veto over it. The 
Constituent Assembly was pressed to complete the draft constitution before a 
March 27 deadline, apparently because Generals Thieu and Ky wanted to show 
the document to the American President Lyndon Johnson at the upcoming Guam 

Conference. 

The military government of Saigon had been pressured for some time 
by the American government to institute an elected government. President 

Johnson had expressed the view that the military action in Vietnam could only 
be successful if it were supported by a civilian government that would help 
stabilize the country's troubled political and economic situation. And so 
the purpose of the Guam Conference was for President Johnson to meet with his 
officials in Saigon and with the Vietnamese generals regarding his policy and 
program for achieving cooperation between the civilian and military commands, 
both Vietnamese and American. 4/ By showing a completed constitution to 
President Johnson, the military junta would finally be able to assure him of 
their commitment to effect a transition to an elected civilian government. 5/ 

In the text of a joint communique issued by the U.S. and South 

Vietnamese officials at the end of the Guam Conference on March 21, 1967, the 
new Constitution was mentioned and its provisions on the principal organs of 
a representative government and guarantees of civil and economic rights and 
social justice were outlined. It was also announced that elections for pres-

ident and vice-president under the Constitution would be held in the near 
future and that elections for a legislative body would follow shortly after-

wards. 6/ 

The Constitution was officially promulgated on April 1, 1967, with 

very few changes from the draft version. It consisted of a Preamble and 117 
articles, arranged under nine chapters. 7/ Although the drafting committee 

did consult an American legal advisory group for information and technical 
assistance, the 1967 Constitution was not modeled on the U.S. Constitution 

alone; the members of the committee also studied many other constitutions, in 
particular those of France, Japan, and Korea. The legal advisory group did 
not at any stage become directly involved in the writing, however, nor did it 

4/ The New York Times, Mar. 19, 1967, p. 1. 

5/ Id., Mar. 26, 1967, at IV:l. 

6/ Id., Mar. 21, 1967, p. 4. 

7/ The text of the Constitution in Vietnamese can be found in Hien Phap Viet-Nam Cong-Hoa  
[Constitution of the Republic of Vietnam] (Saigon, Nha Ye Hoach Tam Liy Chien in Hanh, 1967). 
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try to exert undue influence over the drafting committee. 8/ In the para-
graphs that follow, some of the major similarities between the U.S. Consti-
tution and the Constitution of the Republic of Vietnam will be described. It 
should be noted that this Constitution is no longer in effect. 

In both constitutions, the preambles express the people's desire 
for and responsibility in maintaining unity and promoting independence, free-
dom, and justice. 

Chapter I of the Constitution of the Republic of Vietnam described 

the basic provisions, set forth a system of separation of powers between the 
legislative and executive branches of government, and provided an elaborate 

system of checks and balances to prevent usurpation of power by either 
branch. 

Chapter II provided for all those basic rights and obligations of 

citizens that are enumerated in the United Nations Universal Declaration of 
Human Rights. Despite the fact that many of the articles in this chapter 

still had to be implemented by separate pieces of legislation, it was chiefly 
important that the Constitution mandated that there would be such future leg-
islation to protect the rights it set forth. 9/ With certain exceptions, the 

specific rights described in the chapter were comparable to those presented 
in the Bill of Rights of the U.S. Constitution. 10/ 

Essentially, a citizen was protected from unlawful search and sei-

zure, arrest, detainment, or imprisonment, and was given the right to defense 
counsel and a speedy public trial. 11/ Religious freedom was guaranteed, as 
were freedom of education, thought, and speech; freedom of the press and of 
publishing were also protected, except in cases where they violated moral-
ity, public order, or national security. 

Chapter III, in articles 30 to 50, outlined the legislature. It 

described the organization of the National Assembly, its powers, procedures, 
and regulations. In general, the Vietnamese legislature was similar to that 
provided for in the U.S. Constitution. It was a bicameral system, but the 
two Houses were referred to as the "Upper House" and the "Lower House." Their 

8/ G. H. Flanz, "The New Constitution: A First Cannentary," 3:1 Vietnam Perspectives 13-15 

(Aug. 1967). The article contains the English translation of the Vietnamese Constitution 
published by the Embassy of Vietnam in Ishshington, D.C., in the July/Aug. 1967 issue of its 
Vietnam Bulletin. 

9/ Supra note 7, at 21. 

10/ United States Military Assistance Command, Vietnam, Office of the Staff Judge Advocate, 

The Constitution of Vietnam: An Analysis and Comparison 8 (Saigon, United States Military 
Assistance Command, 1967?). 

11/ It should be noted that unlike Amendment 7 of the U.S. Constitution, 'which provides for 

a jury trial under the common law system of the United States, the Vietnamese civil law system 
did not have jury trials for either civil or criminal cases. 
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members were called Senators and Representatives. The Vietnamese National 
Assembly had the power to enact legislation, ratify treaties and internation-
al agreements, approve declarations of war or a state of war, hold peace 
talks, and assume other powers similarly accorded by the U.S. Constitution to 
the U.S. Congress. The similarities between the two legislatures, however, 
are reflected more in the general description of their organization and 
powers than in the detailed procedures of their operation. 

Chapter IV described the executive branch in articles 51 to 75. 

Executive powers were vested by the people in the hands of the President, who 
had the authority to determine national policy and to appoint a Prime Minis-
ter and, indirectly, a Cabinet and who presided over the Council of Minis-
ters. In general, presidential powers accorded by the Vietnamese Constitution 

were similar to those provided for in the U.S. Constitution. However, because 
Vietnam had also incorporated certain features of the British system into its 
own government, such as the post of Prime Minister, the President of Vietnam 
appointed his Cabinet members on the recommendation of the Prime Minister, 
who wields a similar power in Great Britain. The Prime Minister's role was 
to run the government and the administrative agencies. He was responsible 

only to the President. The Vice-President, on the other hand, played a role 
similar to that of the U.S. Vice-President with limited powers. He was made 
Chairman of the three special Councils established by the Constitution (see 

description of chapter VI, below). Vietnam did not have a Federal system, 
but the provinces, cities, and villages were allowed local autonomy, which 
meant that the local officials were to be elected directly by the citi-

zens. 12/ 

Chapter V, in articles 76 to 84, covered the judiciary. Judicial 

power was independent and was vested in a Supreme Court. The Court was com-
posed of between 9 and 15 judges appointed by the President for terms of only 
six years. Like the roles of the justices of the U.S. Supreme Court, some of 
the most important tasks of the Vietnamese justices were to interpret the 
Constitution and to decide on the constitutionality of all laws and admini-
strative decisions. The most important aspect of the influence of the U.S. 
Constitution on the Vietnamese judiciary was the creation of the Vietnamese 

Supreme Court itself. Under the first Constitution of Vietnam (of 1956), 
the court system was under the administration of the Ministry of Justice, 
which was under the executive branch of the government. The 1967 Constitu-

tion, however, followed the U.S. concept of judicial administration by giving 
the judiciary independent status and an autonomous budget. The extensive 

powers given to the Supreme Court of Vietnam, as well as its independent 
status, made it a very powerful court of last resort. 13/ 

Chapter VI of the Constitution described six special institutions, 

namely: the Special Court, the Inspectorate, the Armed Forces Council, the 

12/ Supra note 10, at 59-82. 

13/ Id. at 23. 
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Culture and EducatLon Council, the Economic and Social Council, and the Eth-

nic Council. The four Councils were established to play an advisory role to 

government. 

The Special Court, chaired by the President of the Supreme Court, 

had the power to impeach the President, Vice-President, and all civil offi-
cers appointed by the President. The scope of and basis for impeachment were 
substantially the same as outlined in the U.S. Constitution, except that the 
latter accords the power to impeach to the U.S. Senate. 

The Inspectorate was created and empowered with the right to in-
spect, control, and investigate public and private agencies thought to be 
engaged in corruption or other activities that could be harmful to the na-
tional or public interest. It also had the right to inspect accounts, 
property, and audit functions of personnel of public agencies and corpora-
tions. The U.S. Constitution does not provide for anything similar to this 

agency; indeed, on the basis of the former, some of the Inspectorate's func-
tions might have been considered unconstitutional had they been carried out 

in relation to private enterprise. 14/ 

The Armed Forces Council advised the President of the Republic of 

Vietnam on military matters; the other three councils played an advisory role 
to the government in regard to legislation or programs having to do with 
their respective specializations. Although these advisory councils may have 
performed functions similar to those of certain U.S. organizations and coun-

cils, the latter were not created by the U.S. Constitution, but under sep-
arate laws. 

The important role of political parties in a democratic system was 

recognized under chapter VII, as were the objective of making progress to-
wards a two-party system and the acceptance of the formation of political 

opposition. The Constitution stated that new laws to regulate the organiza-
tion, operation, and activities of political parties would be drafted and 
approved by the Constituent Assembly. The Supreme Court, however, was empow-
ered with the right to dissolve any political party whose objectives were 
harmful to the republican form of government. The U.S. Constitution contains 
nothing comparable to this chapter, which was incorporated in response to 
political conditions specific to Vietnam at the time. 

Although the Constitutions of both the U.S. and Vietnam contained 
provisions for amendments, the process involved in changing their respective 
documents differed. According to chapter VIII of the Vietnamese Constitu-
tion, the President, as well as an absolute majority of either House of the 
National Assembly, could propose amendments. This differed from the process 
in the United States, where amendments to the Constitution are proposed 
either by a 2/3 vote of the members of both Houses of Congress, or by a con-

vention called by 2/3 of the state legislatures. 15/ 

14/ 

15/ 

Supra rote 7, at 95. 

Supra note 10, at 101. 
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The last chapter of the Vietnamese Constitution, chapter IX, like 
chapter VII, contained a series of provisions specially designed to deal with 
the country's changing political situation. These provisions were to regu-
late a smooth transition from the existing military government to an elected 
government run on the basis of organs provided for in the new Constitution. 
The existing Constituent Assembly was therefore charged with the responsibil-

ity of drafting and approving election laws for the election of a President, 
Vice-President, and members of the Upper and Lower Houses of the National 
Assembly, organic laws for the Supreme Court and the Inspectorate, and regu-
lations on political parties and the press. The Constitution allowed roughly 
18 months for the Constituent Assembly to accomplish its task, and the As-
sembly did in fact manage to draft and adopt election laws and press regu-
lations before the first National Assembly was convened in the fall of 1967. 
The laws governing the Supreme Court and political parties were later drafted 

by the National Assembly itself. 

Following the promulgation of the Constitution, the President and 
Vice-President were elected on schedule and inaugurated in October 1967. The 

Constitution was applied for nine years, until the fall of the Republic of 

Vietnam in the spring of 1975. 


