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EXPLANATORY tlOTES 

l. Heferences in the Tables and Index are to the pages of this 
volume. 'l'hese page nu.'"!lbe rs are indicated within parentheses at the 
upper comer of the page. 

2. Tables III and IV cover only the specific references to the 
Articles of War and :Manual for Courts-1.~rtial, respectively• 

.3. Items relating to the subject of' lesser included offenses are 
covered under the heading LSSSBii INCL'Jli!!:D 01'1'.cl'JS.J!;S rather than under 
the headings of the s:-iecific offenses i:ivolved. 

4. Ci tator notatio:i.s ( Table V) - The letter ic:. ( ) followi:1g 
reference to case in which basic case is cited :.1.eans the following: 

(a) Basic case merely cited as authority, VTi thout 
co!Ili1en t. 

(b) Basic case cited and quoted. 

(c) Basic case cited and discussed. 

(d) .Basic case cited and distinguished. 

(j) Digest of case in Dig. Op. JAG or Bull. JAG only 
is ,cited, not case itself. 

(N) Basic case not followed ( but no snecific state::i.ent 
that it should no longer be followed). 

(0) Specific statement that basic case should no longer 
· be followed (in part or in entirety). 

5. There is a footnote at the end of the case to indicate the 
GC'·.:O reference, if any. 
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ARTICLES OF WAR PAGE 
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58 265, 369 
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64 219 
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DEPARTMENT OF THE ARHY 
Office of The Judge Advocate General (1)

Washington 25, n. c. 

Board of Revi8'W' 

cu 345027 

UNITED STATES) 2D j,RI,:ORED DIVISION' 
) 

v. ) Trial by GCM , convened at Fort Rood, 
) Texas, 18 January 1951. Dishonorable 

Corporal I.m:1vn1 H&'.P'I'ON ) discharge, total forfeitures after pro
(RA 38634241), Company B,) mulgation, and confinement for one (1) 
66th !.i:edium Tank Batta.lionl year. Disciplinary Barracks. 
Fort Hood, Texas. J 

) 
) 
) 
) 

HOIDING by the OOARD OF REVIEW 
LUDINGTON, 'NOLF and BYRNE 

Officers of the Judge Advocate General's Corps 

The record of trial in the case of the soldier named above 1Jc1.S 

been e::x:a.mined and is held by the Board of Review to be legally sufficient 
to support the findings of guilty and the sentence• 

JAGE CM 345027 1st Ind 

JAGO, SS USA, Washington 25, D. C. 

TO: Chairman, the Judicial Council, Office of The Judge Advocate General, 
Dept of the Army, Washington 25, D. C. 

In the foregoing.case of Corporal Helvin Hampton (RA 38634241), 
Co~any B., 66th Hediun Tank Battalion, Fort Hood, Texas, The Judge 
Advocate General has not concurred in the holding by the Board of Review 

ISi 12 



(2) 

JAGE C?I 345027 

that the record of trial is legally sufficient to support the find
ings of guilty and the sentence. Pursuant to Article of War 50e(2) 
the holding and record of trial are accordingly transmitted to the 
Judicial Council for appropriate action. Participation by The Judge 
Advocate General in the confirmine action is required. 

~~3 Incls 
1. Supporting }1eraorandum Hajor General, USA 

to B/R holding Acting The Judge Advocate General 
2. Dissent by member B/B. 
J. Record of trial 

2 

I 51 I 2 



DEPARTMENT OF THE AR.UY (3) 
Office of The Judge Advocate General 

Washington 25, D. C. 

JAGZ CM 34502:7 

UNITED STATES ) 2D ARllORED DIVISIOIJ 
) 

v. ) Trial by GCI!., convened at Fort Hood, 
) Texas, 18 January 1951. Dishonorable 

Corporal ?.ZL7TI~ HAl{PTON 
(RA.J86J4241), Company B, 

) 
) 

discharge, total forfeitures after 
promulgation and confinement for one 

66th Medium Taruc Battalion, ) (1) yexr. 
Fort Hood, Texas. ) Disciplinary Barracks. 

DISSENTING OPINION BY 
WOLF 

Officer of the Judge Advocate General's Corps 

1. I am unable to concur with the Board of Review which has held the 
record of trial in this case to be legally sufficient to support the find
ings of guilty and the sentence. 

2. Izy dissent is based primarily on the belief that conduct of members 
of the court, specifically the president and the law member, in directing 
improper questions a~d remarks to and at a key witness, injuriously affected 
the substantial rights of the accused. 

J. The accused, Hampton, was charged with a violation of the 94th 
Article ,of War in that he 11 did, at·Fort Hood, Texas, on or about 14 November 
1950, feloniously steal three and one-fourth(~-) cases of canned milk, 
of the value of about 017.16, and twenty-five (~5) pounds of ground coffee 
of the value of about ~?15.00, all of the total. value of $32.16, property of 
the United States furnished and intended for the military service thereof." 
He was found guilty as charged and· sentenced to be dishonorably discharged 
from the service, to forfeit all pay and allowances to become due after the 
date of the order directing execution of the sentence and to be confined at 
hard labor for one year. The sentence was approved by the reviewing authority. 

4. Evidence presented at the trial showed that 3 cases and 12 cans of 
Carnation milk and a 50 polllld paper sack about half full of ground coffee 
we~e found in a cabin at the Cottage Courts tourist cabins, Waco, Texas, 
on 16 November 19501 and that the accused had rented the same cabin early 

111 U 



(4) 

on the morning of 16 N0 vember. The accused refused to make a written 
pre-trial statement. He stated to a CID agent that he had purchased the 
items in question from an unlmown colored rr.an in East Waco, Texas, and 
had later left them in the cabin where they were found. V,'hile the 
prosecution devoted much time and effort (R 9-20) in attempting to show 
that the milk and coffee were government property., it succeeded only in 
showing that the cartons and the bag had once belonged to the Governemt. 
There was no showing that the cartons and bag had ever been in government 
stocks at Fort riood. It was shown that government-purchased coffee was 
sold to individuals at the Fort Hood Conunissary in two pound bags and 
that cases of milk bearing government inspection numbers were some times 
sold at the co~illlissary. 

5. ·,'iith the evidence in this not overly convincing state Recruit 
Gale R. Cook was called as a witness for the prosecution. In a pre-trial 
statement not as yet before the court., Cook had told of driving the 
accused to Waco, from Fort Hood., on the evening of 14 November 1950. He 
had further state,l that before leaving the post he had stopped at a mess 
hall at the request of the accused ( a cook) who had come out of the ni.ess 
11all vii th two "boxes" and placed them in the trunk of the car, that on 
stopping at another building on the post at the request of the accused 
the latter had placed two cartons in the trui1k· of the car and that on 
arriving at the tourist court in Waco the accused had removed the 11 cartons" 
from the car and taken them to his room.· At the trial., however., Cook 
testified only that he had seen the accused come out of a mess hall at 
Fort Hood with a bag that he presumed to be laundry and consistently de
nied that he had seen the accused put any cartons in the trunk of the car. 
At R 55 the prosecution questioned the witness as follows: 

11Q. Now, you said it was laundry? 
A. I took it for eranted it was laundry. I didn't lmow 

what it was. 

Q. r[as it in cartons., packages., bags or sacks'? 
A. All I seen was one bag that looked like a barracks bag. 

Q. You didn't see any cartons'? 
A. No., sir. 

PROSECUTION: I ,rill have to ask the court to bear with me 
for a few minutes here. 

Q. You made a statement about this'? 
A. Yes., sir. 

Q. Didn 1t you use the word "cartons" in that case? 
A. The man asked what it could have been. I said it 

could have been boxes., could have been cartons. All I can 

2 
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testify definitely he put in there was one sack and it looked 
like a barracl;:s bag. The reGt of the ma~erial, I don't know 
what it was. 11 

In all of his testimony from R 51 to R 59 the ~~tness Cook denied that he 
knew the nature of the articles placed in the trunk by the accused other 
than that one looked like a laundry bag. The vd tness was excused. 

The prosecution next offered into evidence a deposition from a cab 
driver of Waco, Texas (Pros Ex 21) •. The driver stated 1hat in the early 
morning of 16 November 1~50 he had transported the accused, a female 
companion, and some bags and boxes from one tourist cabin (11Iagnolia Court) 
to another (Cottage Courts) in Waco, that accused had asked him if he 
"could use some milk" and that one of the bags smelled like coffee. He 
stated that he did not know what.was in the boxes or bag. 

After some additional witnesses were heard the defense counsel 
presented a motion for an acquittal on account of insufficient evidence 
(R 70). The law member stated that before ruling on the motion he wanted 
to recall the witness Cook (R 72). The previous testimony of Cook was 
the only evidence before the court tending to show that the accused had 
removed any articles from Fort Hood. After some preliminary questions by 
members of the court a line of questioning began which developed into a 
barrage of highly improper questions and comments by members of the court 
as I feel to the injury of the substantial rights of the accused. 

11Q. Are you familiar with the penalties for perjury, 
Cook? 

A. No. I am not sir. (R 73) 

Q. Well, perjury is false testimony upon a material 
matter in a judicial proceeding. This is a judicial pro
ceeding. The matters about which you are testifying are 

· material. The m~imum penalty for perjury is dishonorable 
discharge, total forfeiture of all pay and allowances to· 
become due after the date of the order promulgating the 
sentence, and confinement at hard labor for not to exceed 
five years. Now, you have just testified to a fact,. Coolc, 
which can be definitely disproved. Suppose you t:hink it 
over and tell us the truth here. (It 73) 

A. Yfell, one night I brought him ho;:.e, a:.d one nit,.½.t 
I didn 1t. 

Q. We are talking about the night he took these items 
up there and no other night. Yoa are tm.der oath, and for 
your own benefit you had better start t~lling the truth. 
(R 73) 

LAW MEMBER: I want to tell you about a case that 
happened here about a year ago. A soldier named 
committed an aggravated.assault in Temple. He was tried 
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and convicted and got a dishonorable discharge and two 
years. At his trial, a soldier named testi-
fied for and perjured himself, testified 
to a lie. Was tried for that, 
got a dishonorable discharge and five years. Now, think 
about that, Cook. Do you want to be sitting over there 
on trial :for per j ury1 

A. No .sir, but I make that-previous statement, one 
night I took him in and brought him back, and one night 
I didn't bring him back. 11 (R 73) 

* * * * 
"Q.. How could anyone so absent minded as you have 

anything to do with a tank? Have you been taking care of 
your tank for the last few days? Did you work on it last 
week? 

A. I was over the hill, sir. (R 74) 

* * * * 
11Q. At the time you went over the hill you knew Hampton's 

trial was coming up, didn't you?
A. I knew he was going to be tried, but I wasn't subpoenaed 

to come to it. (R 74) 

Q. You knew he was going to be tried when you went over 
the hill, didn't you? 

A. I knew it was coming off, sir. (R 74) 

* * * * 
11Q. You heard the trial was dropped and came back, 

didn't you?
A. No. I didn1 t. When I came back, Hampton was in 

the billet and I asked what he got. (R 75) 

Q. You thought the trial was all over and you came back, 
didn't yoir/

A. No, I didn't, sir. (R 75) 

Q. You thought it would all be over when you got back? 
A. No, I didn't. (R 75) 

Q. You did come back. You are sitting here now. You 
asked him what he got? (R 75)

A. Everybody is curious when somebody has been tried in a 
small company of 100 men. 

Q. You thought he had already been tried, didn't you? 
Were you surprised when they called you up. (R 75)

A. No, sir. · 
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Q. Were you surprised when you found Hampton hadn 1t 
been tried? 

A. Well., yes and no. I lmew he was supposed to be and 
lmew several other witnesses. (R 75) 

Q. That is why you left., wasn't it? 
A.. No., sir., I lmew I was supposed to be there. (R 75) 

Q. If you lmew you were supposed to be at the trial, 
why did you leave? Wby didn't you stay and help Hampton., if 
you testified as you have today? Why didn 1t you be here for 
the trial and help him? 

A. I went to 1?88 about a transfer. I got drunk after 
payday and just stayed drtmk. That ain 1t the reason I went 
AWOL. (R 75) 

* * * * 
"Q. Y0 u testified before she came out to the car and 

you had never seen her before. Do you want to make a clean 
slate of it., or I am going to do something about it. Do 
you want to make a clean slate of the 'Whole thing? 

· A. I am telling you as clean as I lmow r~ght now, 
sir. (R 77) 

Q. 
0
~u have sat there and lied and lied, and I have 

caught/[~ five of your lies up to now. You have told numerous 
lies about the girl Martha, about what you did and where you 
went. Suppose you come out and tell the truth. 

A. I have told you the truth. (R 77) 

Q. You better start thinking., Cook. I have caught 
you in several lies and the law member has caught you in 
several. You had better tell the truth now. 

A. As far as I lmow; I have to the best of my ability 
spoken the truth. (R 77) 

** * * 
"PRESIDENT: Yes., you, did. You said she came and drank 

beer with you•. You further testified the first time you laid 
eyes on her was when she came out to the car. You just sit 
there and lie, µ.e., lie• .You know a lot more than you have 
told. I don I t lmow who you are defending but if I were you, 

. I would start thinking about Pvt Cook. You are defending 
somebody, Cook. You are covering up for somebody. If I 
were you, I would start taking care of Private Cook. 

LAW ME1!BER: Mr. TJA., do you have a signed pretrial 
statement? (R 78) 
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TRIAL JUDGE ADVOCATE: (Reading) The night of the 14th 
of November 1950. He stated on the stand also that it was 
on the 14th of November. May I ask the witness a ·question?" 

* * * * 
Questions by the prosecution. 

"Q. Now, Cook, I am going to tell you something. I 
am going to be here until tomorrow night if I have to get 
the truth out of you. Didn't you make a statement to the 
CID on this? 

A. Yes, he asked me questions and I gave him answers. 
(R 78) 

* * * 
"Q. In that statement didn't you say "Yes, I agreed 

and at approximately 1830 hours I drove Hampton down Central 
Avenue where he directed me·to go and stopped beside mess 
hall on south side of Central Avenue where Hampton got out 
of the car and went into the mess hall and came out carry
ing two boxes which he put in the trunk Of the car." Didn't 
you say that? 

A. No, I didn 1t. I don 1t know what he put in. (R 78) 

* * * * 
"LAW' MEMBER: Do you want to be tried for false swearing? 

You are lying and lying under oath. There is no offense which 
I consider more despicable and more rotten th~n lyin~~der 
oath, and if I myself have to prefer charges and putfin the 
stockade, I will do it. 

MEMBER: He is already in it~ (R 79) 

LAW 1iIB:MBER: I know. I will keep him in it. 

Q. Didn1t you say that in your statement? 
A. I didn 1t say boxes. (R 79) 

* * * * 
"Q. What did you tell Mt". Schunks about those boxes is 

. what I want to know? 
A. I don't recall talking to him about two boxes. (R 79) 

Q. (Law Member) Did you sign that statement? 
A. Yes, I signed the statement. (R 79) 

· Q. Did you read it before y-ou signed it? 
A. Just glanced over it. (R 79) 
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PRESIDENT: I want charges preferred against this man. 

* * * 
PRESIDENT: You have told so many lies you have confused 

yourself. You are confused about your lying. You don't know 
which lie to tell next,.do you? 

·wrTNESS: I ain 1 t confused about. rrry lying. It has been 
almost three months since the statement. I don 1t know what is 
on the statement. (R 83) 

PRESIDENT: I don•t want to hear any more. 11 

After being subjected to the foregoing tirades by members of the court the 
witness eventually, as might have been expected, acquiesced in the accuracy 
of the remarks contained in his pre-trial statement and it was admitted 
as prosecution exhibit #24. The accused elected to remain silent and the 
trial drew to a rapid conclusion with the accused being found guilty as 
previously stated. 

6 • .Article of War 19 provides in pertinent part as follows: 

11The trial judge advocate of a general*** court martial 
shall administer to the members of the court, before they proceed 
upon any trial, the following oath or affirre.ation: 1You ***do 
swear ,00000:- that you will duly administer justice, without 
partiality, favor, or affection, * * *•"' (Underscoring supplied). 

. . 
It has been a long cherished human belief that he who judges must be un-
biased. carved on the tomb of Rekhmire, Chief Justice of Egypt about 
1500 BC are the instructions he received from King Thutmose III on taking 
office. Among these are the words: "It is an abomination cf the god to 
show partiality. 11 

Winthrop says: 

· "It is quaintly announced in Art. 'i!fl that I All members of a court 
martial are to behave with decency and calmness', a directory provision 
dating back in our law to the Articles of 1775 which derived it, in 
substance from Art. 48 of the code of James.II •. It will be of course 
for the president, •the organ of the court to keep order• to require an 
observance of this .A.rticle in the first instance." Winthrop Military
le! and Precedents {2d Ed., 1920 Reprint) 177 

In the United States the right of a judge to question a witness has been 
universally recognized, Wigmore .Q!! Evidence (Third Edition) 153. -However, 
such questions must remain -within reasonable bounds. Judge Shelby:in Adler 
v. !!• ~., 182 Fed 464, 472, (CCA.5th) said: 
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"The impartiality of the judge - his avoidance of the 
appearance of becoming the advocate of either one side or the 
other of the pendine controversy which is required by the 
conflict of the evidence to be finally submitted to the jury -
is a fundamental and essential rule of special importance in 
criminal cases. * -r.- i:- While we are of the opinion that the 
judge is permitted to take part impartially in the examination 
or cross-examin~tion of witnesses we can readily see that, 
if he takes upon himself the burden of the cross-examination 
of defendant's witnesses**.,:- and conducts the examination in 
a manner hostile to the defendant and the witnesses, the impres
sion would probably be produced on the minds of the jury that 
the judge was of the fixed opinion that the defendant was guilty 
and should be convicted. This would not be fair to the defendant, 
for he is entitled to the benefit of the presumption of innocence 
by both judge a."ld jury till his guilt is proved. 

* * * * 
"The evidence, taken as a whole, might be so conclusive of the 
defendant's guilt that an appellate court would not be justified, 
in interfering 1•.ri.th the judgment on this account alone. But in a 
case where there is substantial conflict in the evidence as to 
the essential points that were required to be submitted to the 
jury, the course. of the judge in unnecessarily assuming to per
form the duties incumbent primarily upon others might make jt the 
duty of the appellate court., on this ground alone, to grant a new 

· trial." . 

In Hunter v. ]:. ~. 62 Fed. 2d, 217, 220 (CCA 5th, 1932) in reversing 
judgment of the U.S. District Court, the Court of Appeals said: 

"The assignments of error based on the district judge's cross
examination of appellant are in our opinion well taken. Yihile that 
method of cross-examination, if it had been conducted by the 
district attorney, might have been proper, a district judge ought 
never to assume the role of a prosecuting attorney and lend the· 
weight of his great influence to the side 0£ the government. rt is 
the judge's duty to maintain an attitude of unswerving impartiality 
between the governr.ient and the accused, and he ought never in any 
questions he asks go beyond the point of seeing to it, in the · 
interests of justice, that the case is fairly tried." 

To the same effect is· the decision in Frantz v. United States 62 Fed. 2d 
7J7 (CCA 6th, 1933). 

In Williams v. ]:. ~- 93 Fed. 2d, 685, 692 (CCA 9th, 1937) after citing with 
approval the three cases referred to above the court concluded as follows: 
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11As we read the record-particularly the 200 pages comprising 
the District Judge's interrogation of witnesses..-we are compelled 
to the conclusion that, in such questioning, the learned trial court 
passed beyond the immemorial limits set down for Anglo-American 
~ibunals. Applying the language of the foregoing decisions, we 
believe that he took 'upon hi.mself the burden of the cross-examination 
of the defendant's witnesses, when the government /;ail represented 
by competent attorneys.• The District Judge furthermore repeatedly 
took the appellants out of the hands of their own 'counsel, who, as 
the record before us show§,, /;;eri} apparently competent, conscientious 
and expeditious in ,Ltheiy conduct of the case, and proceedLei/ along 
an in~ependent and extensive line of examination a:qd cross-examination.' 
We believe that the District Judge did not 'sedulo~s.1.Y avoid all 
appearance of advocacyias to those questions which Lweri} ultimately 
to be submitted to the jury,' but on the contrary, probably produced 
on the minds of the jury the impression 1that the judge was of the 
fixed opinion that the defendant@ /;eri} guilty and should be con
victed.' This being ra·case where there is substantial conflict in 
the evidence as to the essential points that were required to be 
submitted to the jury, the course of the judge is unnecessarily 
assuming to perform the duties incumbent primarily upon others,' 
makes it our duty to grant a new trial." 

See aiso Martucci et al v. Brooklyn Children rs Mg, Society 140 Fed. 2d, 
732, 734 (CCA 2nd 1944) and Gornila et al v. united States, 146 Fed. 2d, 
372, 376 (CCA 5th 1944). 

7. · In CM 316558; Summers, 65 BR 355, the Board of Review after 
extensive consideration of previous holdings as to the effect of improper 
remarks by members of the court said: 

"It follows from the foregoing authorities that the prejudicial 
effect of improper remarks by members of a court-martial is to be 
measured by consideration whether the legal evidence of guilt is 
relatively conclusive or inconclusive, and the extent to which 
evidence for the proseclttion is contradicted or explained consistently 
with innocence by evidence on behalf of the accused. A conviction 
should'not be set aside where the evidence is of compelling effect 
and the errors committed could not reasonably have affected the 
result. A similar rule is followed by the Federal courts, (Williams 
v. United States, 93 Fed (2nd} 685 (CCA Cal. 935); Pasqua v. United 
States, 146 Fed (2nd) 522)." 

In CM 187894, Washak, 1 BR 105, quoted in the Summers case the Board of 
Review stated: 

"The court member's .positive and emphatic statement 
that the room was 1dark as hell' in contradiction of the 

·accused on this material point amounted to a declaration 
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unwarranted by the evidence before the court, that the 
accused's testimony explanatory of his possession and as 
to how he caine into possession of the stolen property was 
false. In effect the member ma::l.e himself an unsworn wit
ness for the prosecution on a material point of which the 
court could not take juiicial notice, and the court failed 
to reject his statanent or indicate in any manner that it 
was not accepted as evidence of the fact in issue. No 
witness was called to testify to the fact stated by the 
member. The member's conduct and his subsequent participa
tion in the findings and sentence was*** unmistakably 
erroneous." 

Considermg the circumstances under which the improper questions and remarks 
were made by members of the court -to the key witness in the present case I 
consider them to have been highly prejudicial to the substantial rights of the 
accused. Had these improprieties been committed by the judge or the fore
man of the jury in a Federal court I entertain not the slightest doubt 
that they would be considered reversible error. The right of every accused 
to be tried by an impartial court is so basic that I can perceive no justi
fication or excus~ for its infrmgement merely because the tribunal in 
question happens to be a general court marti'al operating under milltary 
law. 

8. Inasmuch as the improper remarks by members of the court were, in 
my view, overwhelmingly fatal, it is not necessary to dwell at length on 
other possible defects disclosed by the record of trial. It should be noted 
however that the prosecution failed to prove beyond a reasonable doubt that 
the milk and coffee allegedly stolen by the accusedb~ere in fact "property 
of the United States. 11 In an opinion concurred in/the Judge Advocate General, 
CM 319591, Pogue, 68 BR 385, 399, the Board of Review said: , 

"Proof that accused had applied to his own use or to another 
apparently unauthorized purpose certain property of a type and 

· kind generally furnished and intended for the military service, 
even though such property might bear manufacturer's markings indi
cating that it had been made under Government contract for ultimate 
use in the military service, is insufficient to support a conviction 
of misappropriation in-violation of the 94th Article of war tm.less 
such proof is accompapied by further evidence that the property in 
question had been tm.lawfully obtained from military custody or that 
items similar to such property were not sold on a legitimate open 
market in the locality where the offense was alleged to have been 
committed or by other showing, by fair inference or accused's own 
admission, that such property was in fact military property." 
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For all that appears in the record Carnation milk and coffee of the type 
here involved might have been purchased at any grocery store. 

9. I am of the opinion that findings and sentence in this case 
should be disapproved. 
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.DEPARlMENT or TEE ABMI 
Cttioe ot The Judae AdTocate General. 

Washing\;cm 25, D. c. 

JMU CM. 34!5~7 

UBITP:D STATES ) 2D AIMJRED DIVISION 
) 

v. ) Trial by G.C.M. 1 convened at Fort 
) Rood, Tems, l8 January 1951. Dia• 

Corporal. MELVIN HAMFTONI ) honorable discharge, total f'orteiturea 
RA 38634241, Canp5n1 :B1 ) after pramil.eP.tion, and cont~i: 
66th Medium Tanlc :Battallan, ) tor one year. 
Fort Hood,_ Texas ) 

Opinion ot the ·Judicial Council 
lrarbau.gh, :Brown and M1ckelwJ.t 

otf'icers ot The Judge Advooate General's Cor.ps 

' 
·l. Pursuant to Article or War 50e(2) the record of trial and the 

holding by the :Board ot Review in the case of' the soldier named above 
have been transmitted to the Judicial Council which submits this its 
opinion to The Judge Advocate General. 

2. Upon trial by general. court-martial the accused pleaded not 
guilty to and was found guilty of' stealing three and one-fourth cases 
of canned milk ot the value of about $17.16 and twenty-tive ;pounds of' 

. ground coffee of the value of' about $15.00 ot the total value of' $32.16, 
property of the United States furnished and intended for the military 
sernoe thereof', at Fort Hood, Texas, on or about 14 November 1950, 1n 
violation of Article ot War 94. Evidence of one previous conviction · 
by &1JJlllD&17 court-martial was introduced. lie was sentenced to be dis
honorabl.J" discharged from the service, to f'orteit all -pay and allowances 
to becane due after the date of' the order directing execution of' the 
sentence, and to be confined at hard labor at au.ch place as proper 
authority ma:,- direct tor one year. The reTieving authority approved 
the sentence, desi~ted the United Sta.tee D1so1pl.1na:ey' Barracks, Fort 
Leavenworth, KN:>aa'J, as the place of' con.tinement, and withheld the order 
directing the execution of the sentence pursuant to Article of' War 50.!• 

The :Board of Review, one member dissenting, has held the record ot 
trial leePJ-17 autticient to support the :Nna1ngs of' guilty and the 
sentence. The dissent was based primari].J" on the grounds that the 
substantial risbts of' the accused were :preJudiced by 1.DJ.proper queaticm.a 
and remarks directed to a key Yitneas tor the prosecut1an. The dissenting 
m.amber also expressed the opinion that the prosecut1an tailed to prove · 
be,ond a reasonable doubt that the property .alleged to haTe been stolen 
vas "property of' the United States." The Judge AdTOoate General has not 
~curred 1n the l3oard t B holding. 
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3. We will summarize only so much of the evidence as ve deem 
appropriate to illustrate the action of the court 1n interrosatine 

. the key prosecution witness. 

On J.6 November 1950 at abag.t 9:OO a.m., three cases and 
twelve cans or carnation milk and a fitty-pom>.d paper sack about 
one-halt full of ground coffee were found 1n a cabin at Cottage Courts, 
Waco, Tems. The cases of milk and the sack contl\.jn:fng the coffee 
bore markings suggestive ot Government ownership (R 6o; Pros Ex 22, 23). 

On the same dat~ prior to the discovery ot these items, the 
accused had been dr1ven 1n a ta:dcab to New Highway Courts where, af'ter 
a girl entered the cab, they proceeded to Magnolia Courts. There items 
similar to those previously mentioned were placed 1n the cab and trans
ported to Cottage Courts. After unJoadjng the items the accused. and 
his female canpamon were driven awaJ 1n the cab. In the course of 
their travel the accused inquired of the cab dr1ver it he, the dr1ver, 
could "use• sane milk (R 59; Pros Ex 21). 

The cabin at Cottage Courts had been rented by a soldier 
named "Hampton" (R 60; Pros Ex 22) and, in oral pre-trial statements 
received in evidence, the accused aclmitted possession ot and placing 
the milk and coffee where they were found. The accused further stated 
that he had purchased the items traa an unknown colored man 1n East Waco, 
Texas, for appro.ximatel.J" $8.50 and that they were "to have been used to 
trade tor items to be used to fix up the c~ mess halls." He also 
stated "this was not the first time· he had traded Gove:mment items or 
materials * * * for materials he needed in the Ccmr,patcy' messes.• Re 
explained that-the "transfer of these items was not made because he 
failed to contact the purchaser for those items• (R 66). 

Recruit Gale R. Cook was called as a witness by the prosecution 
(R 51-59) and later recalled as a witness by the court (R 72-84). The 
substance of his test~ 1n brief on the first occasion was as follows. 

On 14 November 1950, he drove the accused 1n an automobile from 
Fort Rood., Te:aa, into Waco, Texas. Prior to lee.Ting the reser'Yation he 
stopped the car while the accused went into a mess hall. When the 
accused returned to the car Cook, at his request, handed him the ke79 
to the trunk of the car. Cook "took 1t for granted• that the accused. 
put something 1n the trmlk but discla1med knowJ.edse of the nature ot 
the articles. A second atop vas made at which time the accused entered 
"an orderl.J" roan. or suppl.J" roam." Re returned Yith a bag ot so::e kind which 
he also placed 1n the trunk. They later drove· into Waco, fir~ arriving 
at Bew llishwB.7 Courts where they had a "few more beers.• Subsequentl.J", 
Cook drove the accused to another court about a block and one-halt a~ and 
remained 1n the car while the accused removed the articles tran. the trunk. 
Cook &g!\1n stated he did not know what was 1n the trunk but -iook it tor 

2 

1 511 2 



(16) 

granted it l."U ~.• w11en questioned whether he had used the word 
"carton" 1n a pre~trial.statement, Cook replied that he stated "it could 
have been boxes, could ha,re been cartons" but that all he could testU';r 
to "definitely" was that it "was one sack and it looked like a barracks 
bag. ·The rest of the materie.l I don•t knoY what it was.• 

After sane additional witnesses nre heard, the defense counsel 
presented a motion for aoquittal on "account of insufticient evidence" 
(R 70). The law mmber stated that before ruling cm the motion he wanted 
to recall.the witnees Cook (R 71). · 

Upon his recall as a witness b;r the court Recruit Cook was 
subJeoted to a seTere cross-e:xmn1nat1on by the law member and other 
members of the court. Re was accusec:1. of ly1ng and threatened more than 
once with prosecution for.perJUl7• Portions of the record ot trial 
8how1ng the questions and answers are set forth at length 1n the dissenting 
opinion b;r the minority- member of the Board of Review and v1ll not be 
recapitulated.. After the threats and accusations referred to aboTe 
the witness ch!msed his previous teat~ 1n certain respects and 
admitted that the tacts contained 1n his pre-trial statement, which was 
admitted 1n evidence (R ~; Pros Ex 24), were true. In his pre-trial 
.atatement Cook had stated subatant~ as fol.l.ovs. On 14 llovember 1950 
the accused directec\, h1m to stop beside a mas hall where the accused 
•got out of the car ·and went into the mess hall and came out ce.rr.y1ng 
two boxes which he put 1n the trunk of the car "(R ~; Proa Ex 24). At 
the direction of the accused he made another stop cm the reserratim. 
On this occasion the accused left the car and retumed about ten :minutes 
later accompanied by another soldier. Each was ce.rr.y1ng a carton which 
he placed 1n the trunk of the car. Immediatel.7 after this teat1JnanJ" 
the law member OTerrul.ed the defense. motion tor nna,ngs of not guilt;r 
(R 85)•. 

The accused after bems ad.Tised of his rights as a witness 
elected to. reme.1n silent (R 85). · . 

4. The question 1a whether or not the repeated accusa.tians of l3'1ng · 
~ threats of :Proaecuticm for perJur,- 1n the 1nterrogaticm of the witness 
Cook constitut&d error which 1nJur1oua~ attected the substantial rigbta 
of the accused within the contemplation of Arlicl.e of War 37. 

Cook was cal.led as a witness b7 the prosecution and queaticmed 
about the activities of the accused on the date of the offense alleged 
1n the specification. In the course ot his teatimcm.7 it became apparent 
that he va.s a reluctant witness end was seeking to a-roid fran1c answers 
that would 1ncrill1.nate the accused. Eis eft&i'ff mmmer of test117ing 
made 1t clear that he was attempt1,ng to color his te&t1Jl&cm7 for the 
benefit of the accused. In Tin of these c1rauutancea, 1nclllc'1ng his 
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,m8XJ>ected hostility, he was clearly subject to im.peachment by the 
prosecution. It was also quite proper for the members of the court 
to interrogate.Cook since they might ask a witness ,my question that 
either side might properly ask (?£M 1949, par 135!?., P 178). Fall 
latitude should be allowed the crosa-emmin,ue end the extent of the 
croas-exmnination is within the sound d1scret1cm of the court (MCM 
1949, par 135!?., p 177). 

It is apparent hoveTer that 1n this case the court abused its 
discretion. The evil is manifest where members of a court-martial, all 
offlcera, repeatedly ac011Se a witness, en enlisted man, of lying and 
threaten h1m with prosecution for perjury- unless and until he changes 
his testimarJy. The possibility that such procedure might result 1n a 
witness beins coerced into g1T1ns false test1Jncmy immediately condemns 
suah practice. Suah candll.ct is cl.early improper and constitutes error. 

In CM 130286 (1919), Miller (Dis Op JAO, 1912-4o, sec 56, p 236), 
one of the. specificati<XlS charged the e.ccused with 1nJect1ng a narcotic . 
drug into his a.rm in violation of Article of War 96. The only' witness for 
the prosecution testified that the accused had, a needle end sane "dope" 
but he had never seen the accused use the drus- After the proseouticm .had 
rested, the court requested the witnesa to be recalled at which time the 
witness ccm:timed his testilnacy an this point. Upon the ~stian of 
the coart, however, of the probability of the Y.i~as• trial for perjury 
in case the :falsity of his statement should be established, the witness 
then stated that he had seen the accused use the drug. The Judge Advocate 
General's otf'ice disapproved the finding of gu1lt7 of this specification 
011 the grounds that it 'W88 not alleged that the act was wrongtuJ. or unl.avf'ul.
The opinion stated ~r.that the record did not disclose such evidence 
ot bias, tear, or duress as would ord.1nar1.ly coerce one· into mak1ng a 
false statement under oath but candamned the practice b7 add1ng "Yet, when 
the consideration ia l.1mited to the case as made b7 the prosecution, 
matters so vital.ly affecting tho credibility of the witness upon whose 
statement the whole case aubstantial.17 rests, camiot be properly isiic>red 
1n a sa:te aihp1nj etraticm of Justice.• 

In CM 316558, Sumers, 65 BB 341, the president, who vu also 
the law Jlalber, C0111111J11ted on the eTiclence and cred.1b111ty of the accused. 
The :Boe.rd. of Review in its opinion stated& 

"But in hia miadirected zeal he inJeated into the 
presentation of the case oanenta on the eTidence and on 
the credibilit7 of the accused 'Wh1ch wul4 be deemed improper . 
had the7 bean made b7 the trial judge ed.TOcate~ These remarks, 
cm the part of the meaber ohArgecl Yith the anal rospcmaibility 
of maintaining the court's d1S11,t7, u it• president, and ita 
legal.1.t7 u lav member, comtitute 1rregu1e...--.,,t1ea of the :most 

· serious nature. The ham. done is not cured b7 the 1nad.Tertea.ce 
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ot the 1.rregulAritiea or the lA~le motives which 
prom;pted than.• (p 351) 

After .ccmsiderinB a number ot decided court-martial cases, the l3oa.rd of 
Bertev further atatecl w1th reterence to the 1mproper remarlca that 

-Xt tollovs :trca. the toreaoin6 authorit1ea that 
the preJudicial ettect ot im;proper remarks by m.eabers of a 
court-.ma.rt1al ia to be measured b7 ccmaideration whether 
the legal en.dence of guilt 1a relative~ ccnclus1n or 
1nconolus1n, and the extant to 1rhich en.dence for the 
proaecut1an 1a contl'841cted or explained consiatent_p Yith 
1nnocen~ b7 ertdence on behalf of the accuaed. A conT1ct1cm 
should not be aet aaide. where the mdence 1a ot ccm;t>f'Jl1ng 

. ettect end the errors camaitted ooulcl not reasonab~ haTit 
affected the reau1t. A 111n1Jar rale is followed b7 the 
J'edere.l. Courts (Williama v. United states, ,..'13 Fed (2nd) 685 

, (CCA Cal 935); Paaqua Te Un1ted States, 140 Fed (2nd) 522)~ • 
(p ,,,> 

In app~ the abOTe 111m110iatecl rale to the facts 1n the Sum.era case 
the Boa.rd. of Bniev 1n its opinicn ate.teda 

ttrn the llsht of all the ertdence introduced 1n this 
cue it YCn1ld be 1nconcei'T8.ble that the ~ble and 
irresponsible rema:rk:a made by the president and lav 
member could atfect the tiDUnsa of the court. Since 
the.rndence ot guilt of' the ottenses alleged •9'U to 
us to be C011q>ellin6, the improper conduct ot the President 
and lAv JUDber did not preJudice the aubatantial ?-"ighta 
of the accua~• (p 356) 

-In the case present~ lmder NTiev Cook vu a lce7 proaecut101l vitness. 
It was sought to be established by h1s teat~ that the accused brought 
~carto;is" and 'boxes" from a meas. hall a1m1Jar to those found 1n the touriat 
court, which were acblitted to have been placed there b7 the accuaed.. Cook 
retueed. to state an direct or cross-exmn1nat1cm that he had knawledse ot 
the mture of the item.a placed 1n the trunk of hia vehicle. The ertclence 
was 1n this unsettled. state when the prosecution rested m4. the defense 
ade a motion tor an acquittal. ,1'he court, hoYeTer1 reh.aed to rule cm 
this motion· until the ldtnesa Cook vas recall.ed. Upcm recall an4 atter 
be1ng aubJected to the improper pre88\1N by the court, Cook chtulsed his 
test~ and admitted the truth ot a pre-trial. atataamt wherein he 
stated that he had observed- the accused bringjng "boxes• tm4. •oa.rt.cns• 
frm the 111.888 ball. The court then closed and the accused wae f'0\1nd 
guilty ot the ottenae.aa alleged. 

,Article of' War 37 1n pert1nem.t parl pl"OTideaa 
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"The proceecUngs O't a court-martial shall not be 
held.in"f'8lid, nor the fincUnss or sentence disapproved 
in mq case on the gr.-oand of improper aami.aaion or 
reJection ot ertdence ***unless 1n the opin1on ot 
the reviewing or conf1m1ng authorit7, atter an ensm1nation 
ot the entire proceedingl, it shall appear that the error 

· com.pla:lned ot hae inJuriou]J' attected the subatantia1 
rights ot en accused; * * *" 

In Kotteakos v. United. States ((1946) 328 u.s. 750, 757), 
toll.owed in CM ;35123, ~ 2_BR-JC 53, 58, 64-65, the Supreme Court, 
1n considering the Federal harml.esa .error statute then in. effect, the 
proTisions of which are subatant1all,- similar to those ot Article ot 
Wa.r 37, summarized its conclusion.a as follows: 

"It, when all 18 aa1d and done the conrtction is 
BU.L"e that the error did not inf'luance the Jury-, or had 
but· ver,- alight ettect, the Terdict and the Judsnent shall 
stand., e:xc91>t perhaps where the departure is from. a 
constitutional nom or a apecifio OOJmDN>.d ot Congress. 
:Bruno Te United States, supra (308 U.S. at 294, 84 L ed. 
260, 6o s ct 198). But it one_ cannot sq, with fair 
assurance, after, pondering all that happened without. 
atripp1Jla the erroneous action frca. the whole, that the 
Judgaent waa not substantially ~ed b7 the error, it is 
blpossible to conclude that aubatant1al rights were not 
attected. The inquir,- cannot be mere]J' whether there 
was 01l0U8h. to support the result, apart trm the phase 
attected b1 the error. It ia rather, eT81l so, whether 
the error itself had substantial intluence. It ao, or 
if' one is 1ett in sra,Te doubt, the oonrtoticm cannot 
stana.."(p 7.57) 

It wu clear]J' erroneous tor the coart; to conduct en a:x:am:1natian 
of a witness 1n the manner shown in this case. The danger of incluoing 
false teat~ b1 this method is itoo great to condone its use in this 
1utanoe. In addition, the repeated accusation of ~ eapeo~ 
where directed towards a witness testif71ng tavore.b]J' tor an accused 
8Z14 related to a Tital element of proof, in41catea possible foreknovledee 
of the tacts in the cue and eT14ences premature .1ru\sllant ae,a.inwt the 
accused. The desr;-ee O't ~per intluence thus brought to bear upon 
other members of the court was unccmacicmable. It is clear that .the 
error had "substantial intluence" on the tin.Unga b1 the court 1n thia 
case. It ,raa cmJJ" atter the witness had been coerced into cbengSng his 
teat1Jam:i7 to the detrim.ent of the accu.eed that the court ruled upon the 

. IIOtion tor acqu1tta1, thus aaphasizing the 1nconolua1Te state ot the 
teat1Jllony and the rel.18nce plAced upon the coerced teatimorq. The Jwllo1al 
Council 1• of tho opinion that the erroneous conduct ot the members of the 
court inJurioua]J' affected the aubatantial rights of the accused. 
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5. For the foregoing l"eaeons, the Judicial Council is of the 
opinion that the record of trial is legal.J.y insufi"ieient to support 
the findings of guilty end the sentence. 

~1<4~Robert w. Brown, BrgGen, JAGO . C. B. Mickelwait, Brig Gen, JAGO 
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DEPARI'MENT OF TRE ARMY (21) 
Office of The Judge Advocate General 

THE JUDICIAL COUNCTI., 

Harbaugh, Brown and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the forego1Dg case of Corporal Melvin Rampton, P.A. 

:;86:;4241, Com.pall3" B, 66th Medium Tank Battalion, Fort Hood, 

Texas, upon the concurrence of The Judge Advocate General 

the findings of' guilty and the sentence are disapproved and 

c. 13. M1ckelw.1.t, Brig Gen, JAGC 

I concur 1n the foregoing action. 

~4µJ 
M9.Jor General, USA . 
AtJting The Judge Advocate General 
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(23)DEPA.tr.T..!E:Nl' OF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM .345045-
MAR 8 1951 

UNITED STATES ) lST INFAfITRY DIVISION 
) 

v. ) Trial by G.c.u., convened at 
) Fur th, Germany, 12 and 13 

Private THEODORE U. LANE ) January 1951. Dishonorable 
(RA 19339992), Company E, ) discharge, total .forfeitures 
16th Infantry Regiment. ) after promulgation and con

) finement for three and one
) half (.3!) yeaxs. 
) Disciplinary Barracks• 

HOIDDIG by the BOARD OF REVIEK 
YOUNG, MICKEL and MOBERIEY 

Officers of the Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its holding, to The 
Judge Advocate General under the provisions of Article of War 5~. 

2. '.I'.h.e accused was tried by general court-martial upon the follow-
ing Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specifications l through 5: (Nolle prosequi). 

Specification 6: In that Recruit Theodore U Lane., Company "E", 
16th Infantry Regiment, did, at Stein Castle, Stein, 
Garn.any., on or about 23 September 1950, feloniously steal 
one (l) trench coat, val.ue about $37.50, the Property of 
Second Lieutenant Charles E Cheatham, Headquarters Company, 
Third Batta.lion, 2nd Armored Cavalry Regiment. 

Specification 7:, (Nolle prosequi). 

Specification 8: In that Recruit Theodore U Lane, Company- "E", 
16th Intantcy Regiment, did, at Nurnberg, Germany, on or 
about 1 October 1950, feloniously steal_ one (l) Belgian 
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automatic pistol, with holster, magazine, value about 
$20.00, the property oi' Second Lieutenant Irvin D 
Slauson, Company "F", 16th Infantry Regiment. 

Specifications 9 through 12: (Nolle proseqaj.). 

Specification ]J: In that Recruit Theodore U Lane, Company "E", 
16th Infantry Regiment, did, at Stein Castle, Stein, 
Germ.any, on or about 8 October 1950, feloniously steal one 
(1.) Argus camera, value about $65.00, and one (l.) trench 
coat., value about $37.50, of a total value of about $102.50, 
the property of Second Lieutenant Hunter W Passmore, 
Compaey "E", 16th Infantry Regiment. 

Specification ]4: (Nolle prosequi). 

Specification 15: In that Recruit 'lheodore U Lane, Company "E", 
16th In.f'antry Regiment, did, at Numberg, Germany, on or 
about 15 October 1950, feloniouaqsteal one (l) fiashlight, 
value about $1.50, one· (1) blanket, value about $4.00, one 
(l) pair sun-glasses, value about $6.50, one (l) air Pistol, 
value about $12.00, and one (l) hunting lalif'e with case., 
value about $5.00, of a total value of about $29.00, the 
property of Master Sergeant William F Cohlman, Headquarters 
Company, 16th Infantry Regiment. 

Specification 16: (Nolle prosequi). 

Specification 17 t In that Recruit Theodore U Lane, Company "E", 
16th Infantry Regi.ment, did, at Nurnberg, Germany, on or 
about 15 October 1950, feloniously steal two (2) Gasoline 
Coupon Books, of some value., and one (1) fiasblight, value 
about $1.50, of a total value ot about $1.50, the property 
of Sergeant William P Kallbrier, 556th Ordnance Company. 

Specifications 18 and 19: (Nolle prosequi). 

Specification 20: In that Recruit Theodore U Lane, Company E, 
16th Infantry Regtmant, did, at Nurnberg, Germany., on or 
about 7 October 1950, .f'elonioualy steal one (1) Gasoline 
Coupon Book, of some value, the property of Lt Colonel 
Sam F Muf'f'ie, '793d Military Police Service Battalion. 
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CHARGE II: Violation of the 94th Article ot War. 

Specification: In that Recruit Theodore U Lane, Company E, 16th 
Infantry' Regi..mant, did, at Stein., Germany-, on or about 28 
September 1950, feloniously steal one (1) pistol., calibre 
.45, l0.9l1Al, value of about $38.oo property of the United 
States, then in the custody ot 2d·Lt Charles E. Cheatham, 
Headquarters Company 3d Battalion, 2d Armored Cavalry 
Reg:tment, .furnished for the military service thereof. 

He pleaded not guilty to and was found guilty- of the Charges am Speci-
fications thereunder 1dth exc~oti.ons as follcnrs: · 

Of Specification 6, Charge I: Except the words, "value about 
$37.50," substituting therefor respectively the words,
•or 80118 value• ft 

. . 
Of Specification 8, Charge I: Except the words, "value about 

- $20.00.,n substituting therefor respectiveq the words,
•or some value." · 

Of Specification 13, Charge I: Except the words, "value about 
#65.00," and "vaJ:w, about $37.50," substituting therefor 
respectivel:,- the words, "of acme value,•- and ltof some · 
value," and except the words, •of a total value ot about 
$102.50." 

Ot Specification 15, Charge-I: ·hcept the words, •value about 
· $1.50," and "value about $4.00," arid "value about $6.50," 

and "value about $12~00," and "value about"$5 .oo, n sub-
stituting therefor·respectivel:y the words,- •o:r some Talue, 11. 

and "of soma value,• and· 11or some value," and "of·so:me 
value," and •or soma value,• and except the words, •or a 
total value of about $29.00. 11 

ot Specification 17 ,- Charge I: Except the wards, •value about 
$1.50,• substituting therefor respecti~ the words "of 
some value,•: and except the words, •or a total value 
about $1.50.•: 

The reviewing authorit,' disapproved Specification 15 ot Charge IJ and 
approved only so much of the finding"of· guilty of Specification l.7 of 
Charge I, as finds that the accuaed·did, at the place and ti.me· alleged, 

. feloniously steal one- gasoline book, ot some Talue., the property of 
Sergeant William P~ Kallbrier. H.e was sentenced to be dishonorabl7 
~scharged the sernce, to forfeit all pay- and allaarances to-become due 
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after the date of thd order directing execution of the sentence, and to 
be confined at hard labor, at such place as proper autb.ori ty- may direct, 
for .f'o-:Jr years. Evid6nce of' two prrnous convictions was introduced. 
The reviewing authority approved only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay and al.101rances 
to become due after the date of the order directing execution of the 
sentence, and confinement at hard labor for three and one-hill years, 
designated the Branch United States Disciplina.r,r Barracks, New CumberlS;; 
Penn...7lvania, or elsewhere as the Secretary of the· Arrey- may direct, but 
not in a penitentiary, as the place of confinement, and f'onrarded the 
_record of tria1 for action P'-;l'SUant to .Article of War 50~. 

3. The evidence is legally sufficient to sustain the findings. 
The only question i:resented is the legality of the sentence imposed. 

4. Specification 6 of Charge I· and the Specification of Charge II, 
allege the larceny of one trench coat,· the property of Second Lieutenant 
Charles E. Cheatham, on· or about 23 September 1950, and the larceny of 
a pistol, the-property of the United States, on or about 28 September 
1950. The proof conforms to the allegations of the offenses charged 
except as to the da.te of the taking of· the ·trench coa_t. The coat and 
pistol were stolen, according to the evidence adduced, on 28 September 
1950 .from the automobile of Lt. Cheatham. There· is nothing contained 
in the record of trial that indicates anything other than a single 
larceny, which should have bean alleged in but one specification. The 
rule in such cases is stated in· subparagraph 180& of the Manual for 
Courts-Martial, u. s. Anny, 1949: 

"When a larceny of several articles is committed at sub
stantially the same time and place it is a single larceny even 
though the articles belong to different persons. Thus, if a 
thief' stea1s a suitcase containing the property of several 
individuals, or goes into a room and take3 property belonging 
to various persons, there is but one larceny, which should be 
alleged in but one specification.n 

In the instant case, the election to charge the single larceny 
as two offenses is clearly violative of the principle quoted above (CY 
333014, Brooks, 81 BR 273 at page m). It remains to be determined 
'Whether this error in pleading injuriously affected the substantial 
rights of the accused. 

Jlad the larceny been properly- charged under· a single ·specif'ica· 
tion the values of the articles stolen would have been aggregated to a 
total value of more than $,38.0O but less than $50.00, and the maxtmum 
period ·o:t co~ment therefor would have been one year (subpara 117.£, 
JICJl., 1949). · . . · 
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It follows that the total confinement imposable ia three years, 
comprising four six months periods for the larcenies alleged in Specifi
cations 8, 13, 17 and 20 of Charge I, and one year for Specification 6 
of Charge I and the Specification of·Charge. II, as one transaction. By 
all.aging the larceny as two offenses, the accused was sentenced to be 
confined for one year for the theft of the pistol of a value of about 

· $38.00, and to be confined for six months for the theft of the trench coat 
"of some value," and a total of three and one-half' years for all of the 
offenses. The error in pleading, therefore, injuriously affected the 
substantial rights of the accused to the extent indicatdd. 

s. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to sustain the findings of gullty as approved 
by the reviewing authority and lega.lly sufficient to support only so much 
of the sentence as provides for dishonorable discharge, forfeiture of all. 
pay and allowances to become due after the date of the order directing 
execution of the sentence, and confinement at hard labor for three years. 

J.A.G.C. 

J.A. G.C. 



(28) 

JAGN-CM 345045 1st.Ind 
JAGO, Deparbnent of the Arm:/, Washington 25, D. c. 

TO: Commanding General, 1st Infantry Division, APO 1, c/o Postmaster, 
New York City, New York. 

1. In the case of Private.Theodore U. Lane (RA 19339992), Company 
E, 16th Infantry Regiment, I concur in the foregoing holding by the 
Board of Revi81r that the record· of trial is lega.1.ly sufficient to support 
the findings of guilty as approved by the reviewing authority and legall.y 
sufficient to support only so much of the sentence as provides for dis
honorable discharge, forfeiture of all pay and allowances to become due 
after the date of the order directing execution or' the sentence and 
confinement at hard labor for three years.· Under Article of War 5~(3) 
this holding and my concurrence therein vacate so much of the sentence 
as is in excess of dishonorable discharge, forfeiture of all pay and 
allowances to become due after.the date of the order directing execution 
of the sentence and confinement at hard labor for three years.· Under the 
provisio~ of Article of War 50 you now have authority to order the 
execution of the sentence as modified in accordance with the foregoing 
holding. 

2. When copies of the published order .in this care are f onrarded to 
this office together with the record of trial, they should be accompanied 
by the foregoing holding and this indorsement. For convenience of 
reference and to facilitate attaching copies of the published order to 
the record in this case, please place the file number of the record in 
brackets at the end of the published order, as follows: 

(CM 345045). 

E. M. BRANNON 
1 Incl Major General., ·usA 

Record of trial The Judge Advocate General 
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DEP.ARTMENT OF THE .ARMY (29)
Office of Tm Judge Advocate General 

Washingbon 25, D. c. 

JAGK - CM 345053 
APR 4 1951 

UNITED STAT.ES 

v. 

) 
) 
) 

3D INF.ANTRY DIVIS ION 

Trial by G.C.M., oonve:ced at 
) 3d Infantry Division, )J)O 468, 

Corporal JOEN RIDDICK (RA ) c/o Postmaster, San Francisco, 
37371700), Battery aAn, ) Califor:rda, 7 and 8 January 
999th Armored Field.Artillery ) 1951. Dishonorable discharge, 
Battnlion (Motorized), 3d ) total forfeitures after promul
Infantry Division. ) gation, and coni'iriement; for life. 

----------------------~-------OPINION of the BO.ARD OF REVIEW 
B.ARKIN, WOLF a.Id LYNCH 

Officers of Tb3 Judge Advocate General's Corps 

1. The Boa.rd of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to the 
Judicial CoUI1Cil an:l The Ju:ige Advocate General. 

2. Accused was tried upon the followiDg charge and specificationa 

CHARGEa Violation of tb3 92d Article of War. 

Specifioationa In that Corporal John Riddick, Battery A, 999th 
.Armored Field Artillery Battalion (Motorized), did, at or 
,;iear, Hamhung, Korea, on or about 5 December 1950, with malice 
aforethoyght, willfully, deliberately, feloiliously, unlawfully, 
am with premeditation, kill Master Sergeant Charles J. 
Hemphill, a. human being, by shooting him with a carbine, M-2. 

He pleaded not guilty to the charge an:l specification. He was found guilty 
of the Specification except the words n.A.Dd with premedita.tion,u of the ex
cepted words, not guilty, a.Id guilty ot the charge. No evidence of previous 
oonviotions was introduced. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay e.:od allowances to become due after the 
date of the order directing execution of the sentence, and to be conf'il'.led 
at hard labor at such place as proper authority may direct for the term 

· or his natural lite. The reviewing authority approved the senteDCe but 
stated that "pursuant to Article of War 50 e the order direotiDg the 
execution of the sentence is withheld. n 

3. Evide:coe 
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a. For the Prosecution 

At about 1600 hours, 5 December 1950, Master Sergeant Charles J. 
Hemphill, First Sergeant of Battery "A", 999th .Armored Field Artillery 

. Battalion, located near Hamhung, Korea, requested Master Sergeant Grover 
c. Lowery, communications sergeant of that unit, to furnish him an en
listed man with a. shovel for a. detail (R 18,24,28,32). Hemphill was a 
big man weighing between 200 and 250 pounds (R 33,43). The battery had 
just moved to a new position a.Di wa.s then "digging in1

'· (R 18,28}. Lowery 
communicated the order to accused, Corporal John Riddick, a member of hia 
section, who was then digging his foxhole (R 32 ). Accused said 11 0K" but 
failed to comply with the order (R 18,28). Shortly afterward, Hemphill 
asked Lowery where the man was, adding that two men were needed for the 
detail instead of o:oe (R 28,32 ). Lowery returned to aooused who was still 
digging his foxhole aIJd asked him why he had not reported to Hemphill as 
ordered (R 28). Accused replied, "I'll go but you'll have to take me to 
him" (R 28). Lowery took accused to Hemphill. Lowery related that a.o
oused said to Hemphill, 11it's not right for /mi/to dig someone else's 
foxhole before ffl dug ;m-jj' own. •** 'After all I am an NCO, the sa.me a.s 
you are'" (R 22';!8,32). Hemphill replied, "Yes, you are an NCO, the same 
a.s I a.m,,but I receive orders and you receive orders" (R 28}. A heated 
argument followed a.Di accused told Hemphill that "he .. would rather fight 0 

(R 28}. Accused aaid that if tbs foxhole to be dug was for an officer _ 
he would not dig it (R 18). Hemphill shook his finger a.t a.coused am 
said, "Go on the detail soldi'er" (R 18,21) Accused told Hemphill not to 
shake his finger a.t him, to which Hemphill replied, "You no-toothed 
bastard, if I had time I'd kick your ass" (R 19,22 ). Accused thereupon 
took off his glasses, threw them on the gro'Ulld, a.Id said, ttyou oan take 
time, Sergeant;" (R 19). Hemphill said, "I'm not going to fight you" (R 28). 
A scuffle followed aDd they fell to the ground. Hemphill struck a.cowsed 
several times with his fists, and each time· asked if' acoused "had enough" 
(R 19,20). :Accused did not answer and Hemphill continued bitting him 
(R 19). Accused then said, "You win, 11 and Hemphill got up. Accused 
either got up by himself or Hemphill pulled accused to bis feet and 
aocused said, 11 You won that argument, Sergeant11 (R 10,13,21,35,37). 
Hemphill then said to accused, 11Now will you go aild. get the shovel 1" 
to which accused replied, 11 Yes" _ (R 29,32). Hemphill gave aocused a-, 

· push toward his foxhole and accused went to his foxhole about 10 or 
15 yards away, picked up his carbine and pointed it at Hemphill who 
had followed abot.tt; six paces bebil'.ld him (R 10,13,19,21,35). Hemphill 
walked over to aooused and said, "Put that oarbil'.18 down soldier." 
Hemphill ma.de a movement to push tbs muzzle of tba carbine away from 
himself (R 10,13,15). Accused said, "I told you about messing with 
me," aIJd fired a burst of the carbine at Hemphill (R 10,19). Hemphill 
fell to the ground "in a knee-bem," unbuttoned his parka, am pulled 
his .45 automatic revolver from his pistol holster, whioh was attached 
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to the belt of his trousers (R 20). He attempted to load tb:I revolver, 
but let it fall to the ground. He held his arms around his stomach, 
am called for the •medics" (R 15,20,29,32}. Hemphill had made no 
move toward his revolver before he waa shot (R 20,24,25 ). First aid 
was administered by Corporal James H. Fe~herson, first aid man of too 
unit, who out through Hemphill' s clothing and observed three "puncture 
wounds" in Hemphill's body (R 36,38-39). A medical tag was ma.de out 
am Hemphill was taken to the hospital (ll 39-40}. Accused was disarnid 
and taken inl;o custody (R 20 ). Aocused a.Di Hemphill had had no trouble 
prior to this incident (R 24). Hemphill had never been known to start 
a fight or to personally curse a man. prior to this incident and accused 
was a quiet type of man. who never was known to have started a fight or 
quarrel (R 25.30,31,33). 

Later that afternoon, Hemphill was admitted to the 121st-Evaoua.tion 
Hospital at Hamhung, Korea, where the examining officer, Captain Richard 
I. Walsh, stated that the following occurred& 

110n the Fifth of December, he was ad.mitted late in the 
a.fter:ooon with multiple gun shot woun:ls. The patient was in 
a state of shock on admission for which he was treated and 
taken to the operating room at l0a00 o'clock that night. He 
had a perforating woUild through his left lower humeral region; 
he had multiple gun wounds through tb:I left anterior lower 
chest near the oostal margin with wounds of exit in his right 
lower flank region. At operation it was foun:l the patient 
had multiple perforations of his large bowel; large sections 
of the small bowel had to be reseoted and half of his large 
bowel was removed. The patient was in fairly good condition 
on leaving the operating room. He was given support treatm3nt 
of blood the follonng day. The patient was alert for a short 
tim3 ard spoke to various people -- only tm doctors saw him 
at that time but he was never able to maintain a satisfactory 
blood pressure or put out adequate urine. 'l:be patient; expired 
that evening about 10&00 o'clock, ar.d I was the one that pro-
nounced him dead that evening. 11 (R 41) 

, .Al. to the cause of death, 'Captain Walsh stated, "Death was the direct 
result of gun shot wounds" (R 41). 

On 12 December 1950, accused, after being advised of bis rights 
um.er tm 24th .Article of War, by John J. McEaohern, Agent, 19th· 
Crilllina.l Investigation Division, voiuntarily dictated a statement to 
MoEaob:lrn and sigmd it. The statement; was admitted in evidence 
Without defeDSe objection (R 44-45). In bis statement, accused stated 
he first met Sergeant; Hemphill in October 1950, and discussed a previous 
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tour of duty in the Philippines. A friendly conversation followed in 
which they 11kidded11 each other. Aa to the incident in issue, accused 
stated that on 5 December 1950 he and another soldier named Nolan 
were digging a foxhole for their joint use when Sergeant Lowery, ac
cused's section sergeant, approached accused and told him to report to 
the first sergeant with his shovel. Accused asked Sergeant Lowery 11to 
give /Frl.rjl a break and let /fiim/ finish /fa.s7 own fo;hole first which 
is customary before digging a hole for someone else. Sergeant Lowery 
left alld returnad in five minutes. Accused left his shovel with Nolan 
8.lld proceeded with Sergeant Lowery to Sergeant Hemphill. When they 
arrived there, Sergeant Hemphill said, "God-damn it, bring· two men now.a 

·Sergeant rn«ery left ar.d Sergeant Hemphill told accused to get his 
shovel, to which accused replied that Nolan needed it to dig their fox
hole. Sergeant Hemphill pushed accused backward and accused asked him 
to stop. Sergeant Hemphill persisted aild accused removed his glasses 
and again asked Sergeant Hemphill to stop pushing him. Sergeant Hemphill 
said, •You old toothless bastard, I'll knock your brains out." Accused 
said, ~No you won't," and Sergeant Hemphill hit accused about; the head. 
Accused attempted to strike back but missed, aDd tried to get a "head 
hold" on Sergeant Hemphill but was knocked loose. Sergeant Hemphill 
knocked accused down, put; accused's right arm behind his back, put his 
knee on accused I s arm, alld, holding accused's bead with one hand, beat 
him with the other. After administering several blows, Sergeant Hemphill 
asked accused 1£ he had enough and accused said, "Yes." Sergeant Hemphil 
then "let /e.ccused7 up on /Frl.s7 feet, 11 and told him to get his shovel. 
Accused went to t'fie dugoutwith Sergeant Hemphill at his back pushing 
him. At the dugout accused saw Sergeant Hemphill lift the flap of his 
pistol holster which was in the upper right pocket 0£ his parka. Be
lieving that Sergeant Hemphill was going to shoot him, accused pulled 
his carbine from under his bedroll, npushed the safety off and in the · 
same motion put the oarbi:rie to /Frl.s7 hip" and fired a "burst of roUilds.n 
Sergeant Hemphill pulled the hoister from his pocket, sank to his knees, 
saying, "You win--you win," and fell over backwards (R 45-47). 

b. For the Defense 

Two wit:riesses testified that accused was a quiet type of person 
who did not bother anyone (R 58, 70). Sergeant Hemphill was described 
as ·a moody person who -cursed his men and threatened them with physical 
violence to enforce disciplim. On one occasion be struck an enlisted 
man without provocation (R 53,60-61,64-65). 

Accused, after ·being informed of his rights as a witness, elected 
to testify Uilder oath (R 71-73). 

He testified that be had been in the .Army £or eighb years and 
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seven months, had never been court-ma.rtialed or punished under .Article 
of War 104, and had never had trouble with either commissioned or non
commissioried officers under whom he served prior to this incident. 
During World V{a.r II he served in 11 the South and Southwest Pacific and 
Philippine Islands. 11 He had dengue fever twice, and a mouth and throat 
infection which resulted in having all his teeth pulled. Ha received 
five Good Conduct ribbons (R 73). 

Relative to the incident in issue, accused testified that at about 
1700 hours, on 5 December 1950, he and Private Nolan were digging a 
foxhole for themselves when Sergeant Lowery informed him that he was 
to go on a detail. Several other members of too battery had previously 
been requested to perform too detail bu:t. managed to evade it.. Private 
Nolan left and then Sergeant wwery left. Accused remaiDBd and con
tinued digging. Both Nolan and Sergeant Lowery returned in about 10 
minutes and accused and Sergeant Lowery proceeded to Sergeant Hemphill 
who upon seeing them shouted, 11Now, make it two God-damned men. 11 Sergeant 
Lowery left and accused asked Sergeant Hemphill what ha was supposed to 
do. Sergeant Hemphill ordered him to get his shovel, towering over him, 
cursing him, and shaking his finger in accused's face. Hemphill said, 
"Why you old toothless bastard*** I ought to knock your God-damned 
brains out.• Aocused protested and Sergeant Hemphill shoved him backwards. 
Accused braced him.self am Hemphill began to beat him about the head. 
The blows stunned hiro. and he tried to defend himself. Aocused :f'ell to 
too ground and Sargeant Hemphill continued to beat accused on his head 
am fa.ca :f'or about ten minutes. Sergeant Hemphill then pulled accused 
to his :f'eet and shoved him toward his dugout. Accused entered the dugout 
and, glancing upward, saw Sergeant Hemphill standing over him pulling 
his pistol holster flap open. Aocused picked up his carbine, put it 
off safety, a.n:l being too frightened and weak to retreat warned Sergeant 
Hemphill not to approach. M Sergeant Hemphill advanced toward him, ac
cused pulled the trigger. .As Sergeant; Hemphill fell he tried to use his 
revolver and said, 11You- win. 11 Aocused was not given any medic~l treat
:ioont and attended to his injuries him.self. Accused showed the court an 
injury to his eye (R 74-77). 

On cross-exwina.tion accused stated he kriew that if be were wronged 
he could report it to proper authorities and receive redress. Vihen he 
saw Sergeant Hemphill reach :f'or his revolver, accused was groggy and 
nauseated. He denied, saying, "I told you not to mess with me sergeant." 
Prior to this incident, be had :no trouble with Sergeant Hemphill (R 78-80). 

o. Rebuttal 

Captain Ernest T. Jones, executive officer of accused's battery, 
testified that Sergeant Hemphill was a superior field first sergeant, 
that Sergeant Hemphill used no more profanity than the average .American 
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soldier, and that he never heard him curse his men. Captain Jones saw 
accused immediately after the shooting a.nd his face bore no marks of a 
fight. He saw deceased holding his hands to his stomach and observed no 
revolver in the immediate area. (R 82-86) 

It was duly stipulated that if two noncommissioned officers were 
present in court they would testify that Sergeant Hemphill 's character 
was good and that he took care of the interests of his men. (R 87-88) 

d. For tba Court 

Corporal Pasl~y on recall stated that Sergeant Hemphill carried his 
pistol in his pants pocket beneath his parka and did not attempt to draw 
it out prior to his being shot. (R 88-89) 

4. Discussion 

Accused was charged with premeditated murder, and, by exceptions, 
was found guilty of murder without premeditation, of Master Sergeant 
Charles J. Hemphill, in violation of .Article of War 92. 

Murder is defi:ced as "*** the unlawful killing of a human being with 
malice aforethought. 'Unlawful' means Without legal justification or 
excuse 11 (MCM, 1949, par 179a, p 230). 

Malice bas been defined asa 

11 *** including not only anger, hatred, and revenge, but 
every other unlawful and unjustifiable motive. It is not 
confined to ill will towards one or more individual persom, 
but is intended to denote an action flowing from any wicked 
and corrupt motive, a thing dona ma.lo animo, where the fact 
has been attended with suoh circi.:mistii'nces as carry in them 
the plain indications of a heart regardless of social duty, 
and fatally bent on mischief. And, therefore, malice is 
implied from any deliberate or cruel act agaimt another, 
however sudden. *** 

11It i..11 not thB less malice aforethought, within the 
meaning of the law• because the act. is done suddenly after 
the intention to commit the homicide is formed a it is suf
ficient that the malicious intention precedes am accompanies 
the act of homicide. It is manifest, therefore, that the 
words 'ma.lice a.forethought,' in the description of murder, 
do not imply deliberation, or the lapse of considerable time 
between the malicious intent to take lif'e and the actual 
execution of that intent, but rather denote purpose and 
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design in contradistinction to accident and mischance. 11 (Com
monwealth v. Webster, 5 Cush. 296; 52 Jun. Deo. 711). 

"Malice may be presumed when a homicide is caused by the 
use of a deadly weapon in a manner likely to result in death. 11 

(MCM, 1949, par 12 5, p 151) 

"*** It /nialice aforethoug1rt;7 may mean any one or more of 
the following-states of mind preceding or coexisting with the 
act or omission by which death is caused: J:in int<,ntion to cause 
the death of, or grievous bodily harm to, any person, •••; *** 
knm'lledge that the aci:1 which causes. death will probably cause 
the death of', or grievious bodily harm to, any person, whether 
such person is the person actually killed or not, even though 
such knowledge be accompanied by indifference whether death or 
great bodily harm is caused, or by a wish that it may not be 
caused ***" (MCivI, 1949, par 179!_, p 231). 

The elements of proof of the offense of murder without premeditation 
are as f'ollovls a 

n(a) That the accused unlawfully killed a certain person 
named or described by certain iooan.s, as alleged (requiring proof 
that the alleged victim is dead, that his death resulted from 
an injury received by him, that such injury resulted from an 
act of the accused, and that tm death occurred within a year 
and a day of such act); (b) that such killing was with malice 
aforethought;***" {MCM, 1949, per 179!_, p 232). 

The evidence shows that accused., having been given a lawful order 
by Sergeant Hemphill, his first sergeant, to dig a foxhole for another 
before he had finished digging his own, became angry and engaged in an 
argument with Sergeant Hemphill. The argument; became heated terminating 
in a i'iglrt; in which, at the outset, Hemphill told accused he did not 
want to participate. Accused was soundly beaten, and his anger and 
resentment; toward Hemphill apparently increased. 

When the mutual affray between accused and Hemphill terminated, 
accused acknowledged his defeat'a:nd indicated that he would comply with 
Hemphill' s orders. Hemphill fallowed aooused to his f'oxhole where in
stead of securing his digging impleioonts, accused seized his carbine 
and shot and killed Hemphill. · Although accused claims tba.t his shooting 
of Hemphill was a reaction to Hemphill' s act of dravn.ng his pistol, there 
is substantial credible evidence that Hemphill did not attempt to draw his 
pistol until after he was shot. The oourt could and apparently did fim., 
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on all the evidence, that the excuse of self' defense was fictional 
and not real. 

Did the beating given by Hemphill to accused in their mutual affray 
oomtitute adequate provocation in law? In United States v~ Armstrong, 
Fed. Cas. 14,467, 24 Fed. Cas 864, accuaed, who had dom deceased to 
death with a blow of a hatchet, contenled that a kick delivered by de
oe·ased had provoked the fatal assault. The court instructed the jury 
as follows s 

"If deceased did kick accused, still it does not neces
sarily follow that the killing was not malicious. Beoause there 
must be some reasonable proportion between the provocation 
given and the act of resentment. It is not every blow given 
which will account for the use of a deadly weapon. ••• We can, 
therefore, only say, that if a blow or· considerable violeme., 
excites the passions of the one assailed., and so causes him, 
in the heat of blood to kill his assailant;., the killing is not, 
in general, malicious; but that if a deadly weapon is used, 
the provocation should be very great to be sufficient to ex
tenuate the offense." 

.A:3 to ~dequate provocationa 

11 Tbe law reoognizes the fact that a man may be provoked 
to such an extent that in the heat of sudden passion., caused 
by provocation, and not by malice., he may strike a fatal blow 
before he has had time to control himself, am therefore does 
not in ~uch a case punish him as severely as if the killing 
were done with ma.lice aforethought. The provocation must be 
such as tw law deems adequate to excite uncontrollable passion 
in th:l mind of a reasonable man, and the act of killing must 
be committed under and because of the passion. The provocation 
must not be sought or induced as an excuse for killing or doing 
ha.rm. If sufficient cooline tiioo elapsos between the provoca
tion and the blow, the killing; is murder., even if the passion 
exists. 11 (MCM 1949, par 180a, p 233) 

A homicide caused by an act likely to result in ·death, intentionally 
committed in the heat· of sudden passion brought about by provocation is 
voluntary manslaughter (MCM, par 180a, supra). 

That accused killed Hemphill with malioe afora·chought may be pre
SUIDBd from the fact that, after the altercation, he confronted Hemphill 
with a dangerous weapon and intentionally fired a burst of rounis into 
his body at close range (MCM, 1949, par 125, p 151, supra). That 
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accused's killing of deceased was tm result of reflection and delibera
tion is shown not only by the abovestated incident, but also by the fact 
that Hemphill at no time was the physical aggressor and attempted to 
dissuade accused from violence in settling their differenoes. 

It is evident that accused was angry at Hemphill at the time of the 
shooting. However anger in ani of itself aroused by inadequate provoca
tion, is not sufficient to excuse murder, nor may violent resentment, 
bearing no proportion to the provocation excuse murder (CM 322487, 
Dinkins, 71 BR 185, 198). 

The evidence showing that accused's act was induoed with malice 
aforethought without legal justification or excuse, the Board of Review 
is of the opinion that accused is guilty of murder as found. 

5. Although the reviewing authority forwarded the record of trial 
for action under Article of War 50e, the record is before the Board of 
Review pursuant to the terms of Article of War 48c (2} and 50d(2 ). In 
the instant case, pursuant to the provisions of Article of War 48(o)(2), 
the confirming authority is the Judicial Counoil, acting with the oon
ourrence of The Judge .Advoaate General. 

6. Accused is 28 years of age and is single. He reenlisted 23 M.ay 
1950 for a period of six years and has had nearly eight years of prior 
military service. 

7. The oourt was legally constituted and had · jurisdiction over the 
person and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findiJ?gs of guilty am the sentenoe and to warrant con
firmation thereof. A sentenoe to be dishonorably discharged the service, 
to forfeit all pay am allowances to become due after the date of the 
order directing execution of the sentenoe, am to be confined at hard 
labor for life is authorized upon conviction of unpremeditated murder 
in violation of Article of War 92. 

~ --~ I J. A.G. C. 

~,,J~ , J.A.G.C, 

_...,,,~~4..,..J:_Lll.¥+f,f_,.,._&{__o""'<----._, J.A.G.c. 
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DB:PARrMERT QJr TEE ARMY 
Ottice ot The Judge Advocate General 

TBK JUDICIAL COOBCIL 

Harbaugh, l3rown and Schindler 
Otticers ot The Judge Ad.Tocate General's Corps 

In the foregoing case of Corporal John Riddick, RA 

37371700, l3atter.r "A", 999th Arm:>red Field Artiller,Y Battalion 

(M::>torized), upon the concurrence of The Judge Advocate General 

the sentence 1a con:tirmad and will be carried into e:ecution. 

A United States Penitentiar.r is designated e.a the place of 

confinement. 

·.-- ,: 

,;( .- ..·/ t. _I:,.,., ~ ~ 
:Robert w. Brown, Brig Gen, JAGO..,- Irvin Schindler, Colonel, JAGO 

I concur in the foregoing action. Under the 
direction of the Secretaey of the AJ:.,q end upon the reriomme:odation 
of the Judicial. Council the tem ot con.f'insent is reduced to 
twent,1-five years. 

Me.Jor General., tJ8A 
Acting The Judae Advocate General. 
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DEPARTMENT OF TEE .ARMY 

Offioe of Tm Judge Advocate General 
Washington 25, D. c. 

JJDK - CM 345116 

APR 3 1951 
UNITED STATES ) FRANKFlRT MILll' .ARY POST 

) 
v. ) 1'rial by G.C.M., convened at 

) Frankfurt-em-Main, Germany, 9 
Captain FRANK P. BOUTWELL ) February 1951. Dismissal., total 
(0-1115878), Corps of Engineers,) forfeitures after promulgation., 
Headquarters aDi Headquarters ) confireD3nt for three {3) years, 
Company, 599th Engineer Base ) and to pay tp tb3 United States 
Depot. ) a fim o£ $820, · and to be further 

) confined until said fine is so 
) paid but for not more than six (6) 
) months. 

OPINION of' the BO.ARD OF REVIEW 
B.ARKIN, WOLF a.Di LYNCH 

Officers of The Judge Advocate General's Corps 

1. Tb3 record of trial in the case of the offioer named above has 
been examined by the Board of Review aDi tl'e Board submits this, its 
opinion, to the Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the .follovri:cg charge aDi speci.t'ioa
tions 1 

CH.ARGEa Violation of the 93rd .Article of War. 

Speoifioation la .In that Captain Frank P Boutwell, Head
quarters a:cd Headquarters Company, 599 Engineer Base Depot, 
did, at Wolfgang, Germany on or about 2 Maroh 1950 felon
iously steal one hundred fifty dollars ($150.00) in 
Military Payment Certificates, the property of Master 
Sergea.nt Robert E Thomas, 517 Labor Supervision Company. 

Specification 2 a In that Captain Frank P Boutwell, ***, 
did, at Wolfgang, Germs.~ on or about 4 April 1950 felon
iously steal one hum.red dollars ($100.00) in Military 
Payment; Certifioates, th> property of' Ma.star Sergeant; 
Robert E Thomas, 517 Labor Supervision Company. 

Speoitication 31 In :!;hat Captain Frank P Boutwell, ***, 
did, at Wolfgang, Germany on or about 3 May 1950 .felon
iously steal one hum.red dollars ($100.00) in Military 
Payment; Certificates, tm property of Master Sergeant 
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Robert E. Thomas, 517 Labor Supervision Company. 

Specification 4a In that Captain Frank P Boutwell, •••, 
did, at Wolf gang, Ger:ma.ey on or about 3 August 1950 felon
iously steal two hum.red dollars ($200.00) in Military Pay
ment Certificat,:,s, the property of Master Sergeant Robert 
E Thom.as, 517 Labor Supervision Company. 

Specification Sa In that Captain Frank P Boutwell, •••, 
did, at Wolfgang, Germany on or about 3 May 1950 felon
iously steal seventy dollars ($70.00) in Military Payment. 
Certificates, the property of Corporal Elliott D Hodges, 
7743 Engi:neer Supply Control Offioe Detaohmant. 

Specification 6 a In that Captain Frank P Boutwell, •••, 
did, at Wolfgang, Germany on or about a June 1950 felon
iously steal one hundred dollars ($100.00) in Military Pay
ment Certificates, the property of Corporal Elliott D 
Hodges, 7743 Engineer Supply Control 0ffioe Detachment;. 

Specification 7a In that Captain Frank P Boutwell, •••, 
did, at Wolfgang, Germany on or about 2 July 1950 felon
iously steal one hundred dollars. ($100.00) in Military Pay
ment Certificates, the property of Corporal Elliott D 
Hodges, 7743 Engineer Supply Control Office Detachment. 

He pleaded not guilty to, and was found guilty of, the charge and all 
speoifioations. No evidenoe of previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances to become due after the date of the order directing execution 
of the senteme, to be contined at hard labor at suoh plao~ as proper 
authority may direct for three years,· am to pay to the United States 
a fine of $820.00 am to be further oontimd at hard labor until said 
fiDe is so paid, but for not more than six months in addition to the 
three years hereinbefore ad.judged. Tm reviewing authority approved 
tm sentence, designated the Branch United States Disciplinary Barracks, 
New Cumberland, Pennsylvania, or elsewhere as the Secretary of tbs }Jm.y 
may direct, but not in a penitentiary, as the plaoe of oonfillemem;, ani 
forwarded the record of trial for aotion under .Artiole of War 48. 

3. Erlde:n, · , 

a. ior the Prosecution 

The accused, Captain Frank P. Boutwell., was the person:nel officer 
'Of tm 7742nd Engirieer Base Depot, Op Headquarters Hanau Engi:ceer Base.. ~pot, 
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European Command.• during all times in issue (R 9, Pros Ex 2). 

The customary method of ha.Ddling "Soldiers• Deposits• a.t tb3 depot 
was for the enlisted man to turn in his money and Deposit Book (WD .AGO 
14-38), if he had one, to his unit oom:m.anier or the personnel offioer a.nd 
a reoeipt would be given to the enlisted man. If the unit oolil!ll.8Dier re
ceived the money. be would turn it a.Dd tbs Soldier's Deposit Book over to 
tm personnsl officer, who would giTe his receipt for it. The personnel 
officer would then prepare a 11Soldier 's Deposit Schedule of Colleotiona, 

WD .AGO 14-156" and deliver that as well as the Deposit Book to the Fina.noe 
Officer, who would receipt the .Deposit Book of the enlisted man ooDOerned 
agaiDBt receipt of the money. Tbs book would then be returned to the en
listed ma.n (R 11). 

Master Sergeant Robert E. Thomas, 517 Labor Supervision Compa..cy, 
Ran.au. Gel"l1lB.Dy, testified that he had known tbs aooused sinoe 1939 and 
that they were •very good friems. 11 He and the. a.oouaed served together 
at Tarious times in the past as enlisted· men. . In February 1950, Thomas 
established a 11Soldier•s Deposit"· a.coount by depositing with the accuaed, 
in his oapaoity of personnel o:f'fioer. the sun of $300.00. Tbs a.co-used 
gave Thomas a signed receipt ~or the amount· received (R 19.24;. Pros Ex 4). 
Thereafter Thomas made addition&l. deposits. On 1 Ya.rob 1950 he gave the 
a.oouaed tl50.00 to be deposited to his •soldier's Deposit• aooount, aDd 
the a.ooused gave Thomas a. signed receipt (R 20, Proa Ex 5). On 3 April 
1950, Thom.as gave the aoou.sed 1100.00 to deposit to bis •soldier's Deposit~ 
aocoum; and reoeived a sig:cad. reoeipt from. the aooused (R 21, Pros Ex 6). 
On 2 May, Thomas gave the acou.sed tlOO for deposit to his a.ooount a.nd. the 
a.oouaed gave him a signed reoeipt (R 22•.Pros Ex 7). On 2 August 1950, 
Thoma.a gave Chief Warrant ot'fioer Orville A. Moore, usistant; Adjutant, 
Headqua.rtera aild Headquarters Company, 599 EDgineer Base Depot, Hanau, 
Ge~, $200.00 for deposit to his •soldier's Deposit• account and 
received from Moore a si~d reoeipt_ (R 14,17,18; Pros Ex 8). On 7 August, 
Moore, on behalf of Thomas, turmd thia momy over to the aooused alld ob
tained from the acou.sed a aig:ced receipt (R 14,17,18,22J Pros Exs 8,9). 

Thoma.a identified Prosecution Eitbibit 13 as his •soldier's Deposits• 
Book whioh contains om entry or $300.00 representing_ the amount; be gave 
to the a.ooused as bis initial. deposit in February 1950. At the time Thoma.a 
made this deposit. the aooused retained 'fho:ma.s' Deposit Book and it 'WU not 
until the first week in September 1950 wben Thomas asked the aocused tor 
his book tba.t a.ocuaed stated that be had 1t at hOIW and would bring it to 
him., which he did •about two days later" (R 2:5 ). When Thoma.a discovered 
that the book did JlOt contain entries covering deposits made by bir,i on 
1 March 1950, 3 April 1950, 2 May 1950 and 2 August 1950, totaling $6~0.00., 
he inquired of the accused as to the reaaon. The aooused r:,plled that 
• {-.couaed) Wwa.s some mone,t abort• aild had. •used 1ome of LThr:,maa •7 money 
to square up hi.a B,oouaed'!J a.ooounts. • The .a.couaed added that •"'- would 
take care of it. get 1t fixed up. 11 He asked Thomas it ha wanted ti:. •cash,• 
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or to have the money deposited to his "book when it is repaid. 11 Thomas 
responded that aocused oould "pay him,baok in oash, that he /acoUJJeg 
could use the money to purohase an automobile." The accused, however, 
has never repaid any part of this money (R 23,27,28,29). 

Corporal Elliott D. Hodges, 7743rd ~.s. Company Detachment, Han.au 
Engineer Sub-Post, stated that on 2 · May 1950 he gave to the aooUJJed his 
Soldier's Deposit Book and $70 to be deposited to his "Soldier's Deposit" 
aooount. The aooused gave Hodges a signed reoeipt for. the amount re
ceived and retained the book that Hodges had given to him. (R 33,35; Pros 
Ex 10). On 1 June 1950, Hodges gave the aooUJJed $100 to be deposited · 
to his "Soldier's Deposit" aooount and reoeived from the accused a signed 
receipt (R 34, Pros Ex 11). On 1 July 1950, Hodges again gave the ac
oused $100 to be deposited to his "Soldier's Depositn account and reoeived 
a reoeipt signed by the accused (R.34, Pros Ex 12). 

The latter part of Ootober 1950, Hodges reoeived a duplicate "Soldier's 
Deposit Book• from the Finance Aooounting Offioer, St. Louis, Missouri, aDd 
found that the $270 he had given to the aooused for deposit to his "Soldier's 
Deposit" aooount had not been deposited, and that Hodges• account was short 
that amount (R 33,37). Ther~after he spoke to the accused oonoerniDg this 
shortage and the accused told him "not to worry about this money; tha.t some
thing had turned up; it was short aDd. ~ would take care of it and see that 
/Hodges? would not lose anything" (R 37). On.or about 11 Deoember 1950, 
Hodges-reoeived an honorable discharge from the Army and at that time he 
also received the money he had on deposit in _his •soldier's Deposit" ao
oount less the amounts of $70, $100 and $100 which he had given the aooused 
for deposit on 2 May, 1 June am 1 July 1950, respectively, totaling $270 
(R 35,37,39,42 ). 

Prosecution Exhibit 17, a photostatic oop7 of •Pu.blio VOUCm?. FCR 
REFUNDsn pertaining to °Cpl Elliott D. Hodges,n was identified by Lieu
tenant Colonel Richard E. Buroh, Finance Corps, Disbursing Officer, 
Frankfurt Military Post, as an identical oopy of the original whioh 
had been made by him a.Di transmitted to St. Louis. The voucher purports 
to set forth the total deposits made to Hodges I account during his then 
subsisting enlistnmt. It fails to reflect deposits evidenoed b7 Prose-
oution Exhibits 10, 11 and 12(R 39,40). 

b. For the Defense 

Captain Howard MoCann and Sergeant; Willard D. Fry testified as to 
the effioienoy and good reputation of the aooused (R 46,52). 

Aooused, after being apprised of his rights as a witness, elected 
to testify under oath. He was born in Camillia, Georgia., in 1914, and 
lived there until be entered the service as an enlisted m4n in 1936. He 
subsequently attaiood the rank of master sergeant, a.ni received bis oo:m
mission in 1943 upon suocessfully completing the Engineer Officer Can
didate Sohool. He attended high school one ,ear, is married, a.IXl has 
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three step-children (R 55,56). 

He mat Thomas at Fort Benning, Georgia, in l.939. They were both 
enlisted men am frequently "went out11 together. In the month of 
January 1950,. the aocused borrowed $100 from Thom.as. No specifio time 
for the repayment of this money was ag;reed upon. In March of 1950, 
Thomas brought into the Personnel Office $50 for Soldiers' Deposits 
and at that time the aocused remarked, aThomas, let me give you a. re
ceipt for $150.00 a.IJd I will just put this in Soldier's Deposits when 
I get it."· Thomas replied that it was all right with him. Thereupon 
the aocused executed a receipt for the $150.00 aDd gave it to Thomas. 
The accused put the monsy, together with a Soldier's Deposit Book Thomas 
had given him, in the company safe. On the outside of the book (Pros 
Ex 13) the accused made a notation that $150 should be added. Also 
noted on the outside of the book is the figure $100 which Thomas had 
given the accused in .April 1950. This monsy was likewise plaoed in the 
company safe. Neither of these amounts had been deposited to Thomas t 
a.ocount by the accused (R 57). In the company safe, the a.coused kept 
·a11 the "Soldiers' Deposits, n bond money, and his awn personal monsy. 
The aocl.1$ed handled approximately $11,000 in "Soldiers' Deposits" a 
month. At his oonvenienoe, usually three or four times a month, .ti. 
&ocused took the money to the Finanoe Off'ioer. During the month of 
Maroh 1950, the accused's duties necessitated bis being aay from his 
office most ot the time. · He served as a recorder on a 8 368" board which 
\1Sually con-vemd onoe a week, but the work, suoh as notif'yiDg witnesses, 
"writing up tbs stuff,• usually took him two afternoons to prepare for 
one session. He also spent a "good deal" of his tim! as an assistant 
adjutant. The accused was also the insuranoe and savings o:f':f'icer and 
served a.a chairman of the Red Cross and March of' Dimes drive tor :f'unds 
(R 58,59). The .t'irst time Thomas deposited money with the accused., in 
February 1950, be asked the accused to keep his Soldier's Deposit Book. 
The accused put Thomas• book in the safe where he also had a.bout $2,300 
coDS~ating in part of nsoldiers' Deposits.• Tbs accused was subsequently 
reassigned. He did not turn this money over to his suooessor, Captain 
Mccann, but had deposited "everybody's jfaoDBi7 w1th the exception of 
Thomas 1s. 11 A:sked why he did not deposit thl money Thomas had given him, 
the aocuaod replied, •r was being relieved and as I have indicated I 
had not depo•i ted his. original money be£ore then a.Dd I went to Tholllu 
am told Thomas; -tI am relieved, as you know. Do you want me to 
deposit all of your .·money in Soldiers' Deposits., or do you want it in 
casht·• • Thomas told accused that if he 11bad not already deposited the 
lllom;y-_he /jooma.sJ would sooner have it in cash•· (R 60-61). 

The shortage in Hodges• account cam to the acoused's attention 
sometime in Ootober when Captain MoCa.nn oalled a:nd. intormed him. that 
Hodges' duplicate •soldier's Deposit" book revealed a shortage ot $270 
in Hodges' account. Tm aoou.sed respomed "that m/Hodgey certainly-
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wouldn't lost anything if I had signed tor bis money 8.Dd it didn't show 
up in Soldiers• Deposits." The accused did not, however, specifically 
remember signing a. receipt for Hodges. He admitted that it was his duty 
to sign receipts for Soldiers' Deposits, and aoknowledged that his sig
nature is inscribed on Prosecution Exhibits 10, 11 a.Di 12. The accused 
did not know why tbe $270 was not enbered in Hodges' Soldier•s·Deposit 
Book. He stated that he could have overlooked it, but added that he at 
no t:i.Ioo used the money belonging to Hodges or ever stole any money that 
belonged to Thomas. He has not repaid Thomas because tbs "Investigating 
Board had been appointed and no one would aooept the money and I would 
not oontaot Thomas." If he went to Thomas and tried to pay him off he 
(aooused) would be a.ooused of tampering with a witness. nI am sure 
Thomas would have accepted the money, but I wanted it to be official11 

(R 61-65). 

o. For. tm Court 

Master Sergeant Robert E. Thomas was recalled as a witness tor the 
court am stated that he received the receipt marked Proseoution Exhibit 
5 from the aooused. Although there is a discrepancy between the figures 
shown thereon as $150 and the writing as •one Hundred, 11 ha ha.d on 1 
Maroh given the aooused for deposit $150.00 a.IJd .not $100.00 as asserted 
by the accused (R 68,69). 

4. Discussion 

The accused was found guilty ot feloniously stealing money in the 
form of military payment certificates of an aggregate value of $820, 
the property of two named enlisted men, in violation of Article of War 93. 

The evidence shows that on seven oooasions aooused received money 
of two enlisted men totaling $820 for deposit to their Soldiers• Deposit 
aooounts. The evidenoe including the aooused•s judioial &lld. extra.judicial 
statements oonolusively shows that the money, so received was not deposited. 
As to money received from Thomas (Specs 1-4, incl, c.J:>.g), a.oouaed seeks 
to defend on the ground that 'l:homas after being apprised that the aooused 
had not made the deposits did not protest and a.greed to the return ot the 
money to him at some uncertain future date. It is evident that at the 
time accused did not have funds either to repay Thomas or to make the 
deposits. 

As to the money reoeived from Hodges (Specs 5-7, incl, Chg), aocuaed 
seeks to defend on the gou.Di that, although be had not deposited Hodges• 
money, the money had not been oonverted, that he bad it at all times, &Dd 
was ready, willing a.Di able to fulfill the terms of the bail.:mnt. His 
testimony in this respect is at issue with his p:" etrial statement• to 
Hodges that he was short ot money. 

The evidenoe as it pertaim to the mo:cey received by aocused from 
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Thomas and Hodges shows conclusively the creation of a trust relation 
betw"een accused and the two enlisted men whereby it "became aooused's 
duty to deposit or cause to be deposited, with the Finance Officer. 
tha money ;the enlisted men had turned in for that purpose7 on the 
/seven/ separate oocasions 11 (CM 335586, Wilkins, 2 BR-JC 153, 162-163).
Too accused's failure so to deposit the money is unquestioned. Other
wise, it appears that when accused was confronted by the enlisted men 
he a.dmitted that he was without funds to fulfill the terms of the trust. 
Such evidence warrants the findings of guilty of larceny in violation 
of .Article of War 93 (CM 3237641 Mangum, 72 BR 397, 403; CM 335586, 
Wilkins. supra; CM 3394941 Clifford, 5 BR-JC 131,141; CM 340473, Morton, 
6 BR-JC 49) • 

5. The reviewing authority designated the Bran.oh United States 
Disciplinary Barracks, New Cumberland, Pennsylvania., or elsewhere as the 
Secretary of the .Army may direct, but not in a penitentiary, as the place 
of confinement. Paragraph 8~. Manual for Courts-Martial U.S. Army, 1949, 
provides, inter alia, 

nrf the sentence of a ge:ceral court-martial as ordered 
executed provides for oonf'ine~nt, the place of confinement 
will be designated. In oases involving impriso:i::ximnt for life, 
dismissal a.Ild confinement of officers, and the dismissal and 
confinement; of cadets, the confirming authority will designate 
the place of confinement. n 

In the instant; case, pursuant to the provisions of Article of War 48(c )(3 ), 
the confirming authority is the Judicial Council, acting with the oon
ourrence of The Judi;e Advocate General (CM 336706., Pomada, 3 BR-JC 209). 

6. Department; of the .Army records show that the aooused is 36 year.a 
of age, married, ani has -three children. He completed one year .of high 
school work. In civilian life he was employed as a filling station at
tendant. He had enlisted service from 1936 until he was commissioned · 
a second lieutenant in 1943 after successi'ully completing Officers Can
didate School. He was subsequently promoted successively to first lieu
tenant and captain. He served overseas for 35 months during World War 
II and is entitled to wear the European Theater ribbon, .AJDerioa.n Defense 
medal, .American Tmater ribbon, World War II Victory medal and Presi
dential citation. His overall efficiency ratings of record are 103, 
079, 114 aDd 133. 

7. The court waa legally ooDStituted and had jurisdiction over the 
accused ani of the offenses. No errors injuriously affecting the sub
atanti.al rights of the accused were committed during the trial. The 
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Board of Review is 0£ tm opinion that the record of trial is legally 
su.t'fioiont to support the findings of guilty aIX1 the sentenoe and to 
warrant oonf'irmation of the sentenoe. Dismissal is authorized upon 
oonviotion of' a violation of .Article of War 93. 
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DEPARTMJ!:Iff OE THE Ama (47)
ott1ce ot The Judge AdTOcate Gceral 

TBE JUDICIAL COOlfCll 

BR<1a1 MTCKEJllAIT AllD YOONG 
ott1cera of The Juctao AdTocate General'• Corpe 

In the torescins cue of Captain J'rank P. :Boutwell, 

o-lll5878, Corps ot Engineers, Readquartera and Headquarters 

c~, 599th ~gineer :Base Depot, upon the concurrence of 

The Judge AdTOCate General the sentence 1a oontirmed and will 

be carried into execution. The United states Diecipllna.7 

!arracks or one ot its brsnchea 18 4ea1goated aa the place 

I concur 1n the f'oregoing action. 

--
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DEPARTMENT OF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345129 MAR 2 O 1951 

UNITED STATES ) FCRT LECNARD WO<D 
) 

v. ) Trial by G.C.M., convened at Fort 
) Leonard Wood, Missouri, 21 February 

First Lieutenant FCRruST M. ) 1951. Dismissal and total forfeitures 
BIJI.NFORD (0-1015089), Co. C., ) af.'ter promulgation. 
6th Q'.uartermaster Battalion, ) 
6th Armored Division, Fort ) 
Leonard Wood, Missouri. ) 

OPINION of the BOARD CF REVIEW: 
MILLER, FITZHUGH and IBELAND 

Officers of The Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. 

2. The accused was tried upon the following Charge and Specifications 

CHAR.GE, Violation of the 61st Article of War 

Specifications In that First Lieutenant Forrest M Blanford of 
Company C, 6th ~uartermaster Battalion, Combat Connnand Reserve, 
6th Armored Division, Fort Leonard Wood, Missouri, did without 
proper leave absent himself from his station at Fort Leonard 
Wood, Missouri from 0730 12 February 1951 to 1300 16 February 
1951. 

He pleaded not guilty to, and was found guilty of, the Charge and the 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and allow
ances to become due after the date of the order directing execution of the 
sentence. The reviewing authority approved the sentence and forwarded the 
record of trial for action pursuant to Article of War 48. 
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3. Evidence. 

a. For the prosecution. 

A duly authenticated extract copy of the morning report of the 
accused's organization., received into evidence as Prosecution Ex:hibit 1, 
showed that the accused was absent without leave from his organization 
at Fort leonard Wood, Missouri., from 0730 hours, 12 February 1951., until 
1300 hours., 16 February 1951 (R 9)o 

bo For the defense. 

M'a.jor 1Ierle F. Finley, Commandine Officer of the 6th Quartermaster 
Battalion., Fort Leonard Wood, 1/I:i.soouri, testified that on Monday, 12 
February 1951, he received a telegram from the accused which read as 
follows 1 "Child seriously ill. Will return tonight. Blanford." 
(R 10-11). 

Upon cross-examination, Major Finley stated that he did not grant 
accused any additional loave as a result of the telegram and that no one 
else in the Battalion had authority to grant the accused leave. He further 
testified that the accused was not present for duty on 12 February 1951 
and did not return to duty until 16 February 1951 (R 11-12). At the time 
accused reported to his organization on 9 February 1951, the major had 
authorized the accused a VOCO until ~fonday mornine.;, 12 February 1951 (R 13). 

After having been advised of his rights as a witness by the law 
member, accused elected to be sworn and testify in his own behalf (R 14). 
He stated that he lef't Fort Leona.rd Wood at approximately 1530 hours 
Friday afternoon on the VOCO of ~fu.jor Finley. He went to Tell City, 
Indiana, to visit his wife and three children. Upon his arrival, he found 
one child ill with intestinal flu. Another child became ill the day he 
arrived and both required a doctor's care. On Monday he sent the afore
mentioned telegram to Major Finley, and when one child became worse that 
evening, he tried to tele0phone the Fort without success. On Tuesday he 
made several additional attempts to telephone. At that time because of 
ice on the roads, the busses had stopped running. On Wednesday he lef't 
home and reached Evansville where he had to spend the night because no 
busses were running due to the weather. He also had to stop again in St. 
Louis. He stated that he was able to travel by bus only, because he had 
no money'for train fare. Upon his return to the Fort, he went to the BOt. 
to change clothes, had lunch and reported to the Battalion (R 14-16). 

Upon cross-examination, accused admitted that his VOOO extended only 
until 0600 hours, Monday, 12 February 1951, and that he neither requested 
nor was granted additional leave from that hour until the time of his 
arrival. He added that Fort Leonard Wood is 350 miles f'ran his home and 
that he had arrived there at nine o'clock on Saturday morning at which 
time the road conditions were good. At the time of his departure from 
the Fort he had no knowledge of any siclmess in his family and that was not 
the reason for taking a VOOO (R 16-17). 
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4. Discussion. 

The accused was charged with and found guilty of absence without 
prop er leave from his station at Fort Leonard Wood, Missouri, from 0730, 
12 February 1951, to 1300, 16 February 1951, in violation of Article of 
War 61. 

Absence without leave is a military offense in violation of Article 
of War 61 (AW 61; MCM 1949, P• 292). To establish the offense it was 
necessary for the prosecution to prove that the accused absented himself 
from his station as alleged and that such absence was without authority 
(MCM, 1949, Par. 149). Both of these facts may be proved prima facie by 
duly authenticated extract copies of the morning reports of accused's 
organization (MCM, 1949, par. 146a, P• 199). 

In the instant case, the competent evidence sustains beyond a 
reasonable doubt the court's findings of guilty of the Charge and its Speci
fication. A duly authenticated extract copy of the morning report of the 
accused's organization shows the accused absent without leave from 0730, 
12 February 1951, until 1300, 16 February 1951. Moreover, by his own 
testimony accused admits his absence without authority for the period al
leged, but attempts to explain such absence with testimony of family illness 
and inclement weather. Such explanation may be considered only in extenua
tion of, and not as excuse for, violation of Article of War 61. 

5. The accused was born 4 April 1920 at Mount Pulaski, Illinois. 
He is married and his wife and three daughters, the oldest of whom is three 
years of age, are living in Tell City, Indiana. He completed 11-1/3 years 
of schooling in 1935. The accused was inducted into the Army 6 lw..rch 1942 
and served as an enlisted man until 9 January 1943 when he was commissioned 
a second lieutenent in the Infantry after attending The Armored Force 
School at Fort Knox, Kentucky. He served overseas in the European Theater 
from 17 June 1943 until 16 September 1945, participating in the Rome-Arno, 
Southern France, Rhineland and Central European campaigns. He was awarded 
the Silver Star, the Bronze Star Medal, and the Purple Heart with Cak Leaf 
Cluster, and is entitled to wear the Croix de Guerre with Palm and the 
Distinguished Unit Badge. He was relieved from active duty 12 February 1946. 
During this period of his commissioned. service his performance of duty was 
rated generally "very satisfactory1

', but his wealmess for liquor was com
mented upon by two rating officers and on 10 May 1945 he received punish
ment under Article of War 104 for drtmkenness administered by the Command
ing General of the Third Infantry Division. Prior to his recall to active 
duty 6 ~tober 1950, he worked for two years as a cabinet maker at a 
salary of $55 per week. No efficiency reports pertaining to the accused 
are available since his return to active duty but the opinion of the 
Staff Judge Advocate reveals that the accused ~s received punishment 
twice under .Article of War 104 for absence without leave from 6 January 
1951 to 15 January 1951 and again on 2 February 1951. In each instance 
a reprimand and a forfeiture of $150 of his pay for one month were 
administered. 
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6. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings and the sentence and to warrant confirmation of 
the sentence. A sentence to dismissal and total forfeiture~ after promul
gation is authorized upon conviction of an officer of violation of Article 
of War 61. 

~:....,,£~ J .A. G.C. 

~ ..... 0.~~ ~ J.A.G.c.----......,z;--=--=-~"'-'--____..;~-11,\--
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DEPARI'MENT OF THE ARMY 
(53) Office of The Judge Advocate General 

THE JDDICIAL COUNCIL 

Harbaugh, Brown and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant Forrest M. Blanford, 

0-1015089, Company C, 9th Quartermaster Battalion, 6th Armored 

Division, Fort Leonard Wood, Missouri, upon the concurrence of 

The Judge Advocate General the sentence is confinn.ed and will 

-~-">->-'""2--~-c--,~~ 

Brig Gen, JAGC 

j•''\·"': 
I. 

JAGC 

I concur in the foregoing action. 

~&'L--Z--vh ~ ._,,,
E. M. BRANNON 
Major General, USA 
The Judge Advocate General 

,27 )JJcvid-/ fc~· 
( GCMO 38, 3 April 1951). 
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DEPARI'MENT OF THE APJll 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345196 APR 1 7 1951 

UNITED STATES ) EUROPEAN COMMAND 
) 

v. ) Trial oy G.C.M., convened at 
) Heidelberg, Genm.ny, 3 January 1951. 

Corporal PANAGICYrIS TJACAS ) Dishonorable discharge, total for
(RA-33287346), Detachment "J..•) feitures after promulgation and con
7809 station Complement Unit, ) finement for thirty (30) years. 
APO 403 ) Federal Institution. 

REVIRN by the BOARD OF REVIEN 
MILLER, FITZHUGH and IRELAND 

Officers of The Judge Advocate General's Corps 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE, Violation of the 92nd Article of War 

Specif'ication1 In that Corporal Pana.giotis Tjaca.s, Detachment •J.." 
7809 Station Complement Unit, did, at Heidelberg, Genaey on 
or about 6 · October 1950, with malice a.forethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation 
kill Anthony Cami, a human being, by stabbing him in the chest 
with a knife. 

The accused pleaded not guilty to the oha.rge and its specification. He 
was found guilty of the specification except the words •deliberately" 
and •and with premeditation•, not guilty or the excepted words, and 
guilty ot the charge. No evidence of previous oonvictions was intro
duced. He was sentenced to be dishonorably discharged the service, to 
torteit all P8¥ and allowances to become due a:tter the dAte of the order 
directing execution ot the sentsioe• and to be confined at hard labor.· 
at auoh place aa proper authority DAY direat. tor thirty (30) year•• 
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The reviewing authority approved the seZitmce• designated a. United 
states penitentiary, reformatory, or other suoh institution as the place 
of confinement and directed that the prisoner be committed to the custody 
of the Attorney General, or his designated representative, for cla.ssifioe.
tion, trea.tmeZit, and service of sentence of confinement, and withheld the 
order directing execution of the sentence pursuant to Article of War 50(e). 

3. The accused has been found guilty of the unpremeditated murder 
of Anthony Cami at Heidelberg, Germaey-, on 6 October 1950. It was admitted 
by the accused that h& opened his knife and stabbed the deceased in the 
body (R 111. 172, 178, 293; Pros Ex 7). The evidence is uncontradioted 
that deceased' s death was caused by a ata.b woua.d in the left cheat which 
penetrated the left ventricle of the heart, the diaphragm. and liver and 
resulted in a massive hem.orrhage, left hemathora:x (R 19; Pros Ex 1, 2J Def 
Ex: A). 

The defense contended (1) that the accused was •abnormal emotion.ally", 
and (2) that he stabbed the deceased in self-defense (R 187-188). A large 
part of the record of trial is devoted to defense efforts to prove that a 
young German girl, Sigrid Willigma.nn, had entered into an intimate relation
ship with the accused, yet had toyed With his affections to such an extent 
that he had become "insanely jealous• and was, a.t the time o.f the tatal 
enooonter, "abnormal emotionally•. The evidence adduced by the prosecution 
and defense is accurately re.fleeted in the Sta.ft Judge Advocate' s review 
and need not be repeated oxcept as it relates to matters herein discussed. 

The accused., .fifty-three years ot age, is a. corporal in the Regular 
A:nrry and., at the time of the alleged. offense., was assigned as a cook in 
Detachment A, 7809 Station Complement Unit, Karlsruhe Military Sub-Post., 
GermAlV• Since September 1946, he has been acquainted with a German 
family consisting or Rose Willig;.ann, a widow., and her daughters, Heidi 
and Sigrid. A very close relationship developed initially between the 
accused and Rose Willigmann, but later he became very much interested in 
Sigrid WilligmannJ and., trom about December 1948 until shortly before 
Anthony Cami' a death, a.coused mintained an intimate relationship with 
Sigrid who was about thirty yea.rs his junior in age. The deceased was a 
civilian employee of the Euoom. Eiccbange Service and resided in Room 1, 
Green b,aves Hotel• Heidelberg., Germany. For three or .four months prior 
to his_ de&:th., Sigrid Willigmann had been keeping company with Ca.mi and 
often visited him. at his hotel room. Q:i 6 October 19501 at approximately 
22.50 hours, Cami and Sigrid Willigmam were in his room., having just 
.finished. consm.ing some sandwiches and beer, when accused sought admittance 
to the roan. Cami, then dressed in pajama trousers and T-shirt, unlocked 
the door. Accused entered the room.and in a brief ensuing acut'.fle with 
Cami, fatally stabbed him with a pocket lcnU-e. 

4. We .first consider acouaed'a mental responsibility for the 
of'.f'ense charged. In support o.f the contention that accused 11'1.8 "abnormal 
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emotiona11y•, the defense offered the expert testimoiliY of Professor 
Doctor-Hana.Johann Rauch. professor ot psychiatry and neurology and 
ohief' doctor of the psychiatric end neurological clinics at Heidelberg 
University (R 252-254). Based upon his examination of the accused on 
five ooca.siona of' approximately two hours each during the period 16 
December 1950 to 30 December 1950• the Witness was of the opinion that 
on the night of 6 October 1950 the acousecl' a cap·acity to distinguish right 
from wrong was •considerably diminished" and his ability to adhere to the 
right was •a1so considerably reduced" (R 255-256). In his view, the ac
cused wa.s in a •state of excitement• at the time of the fatal encounter. 
the condition stemming from the abnormal personality traits of irritability 
and excitability, which are apsychopathic traits of character.• He described 
the accused a.a being •unsure of himself" and hiding this with •an emphasized 
self-assured a.ttitude11 J as being: •ego-centric"• •very mistrusting" and 
"very jealous", the jealousy arising from "his imer insecurity" J and, 
as having en intelligence which is "not particularly developed." The 
Witness further testified that the accused "was looking• as it is custom-
ary with jealous people• for some confirmation of his jealousy" J that ac
cused had been •tor days previously in a state of e:scitement• which was 
"especially increased in the moment when he came.to know by the desk clerk 
that his girl friend is in the hotel"J that accused's excitement was in
creased by the sight of "his girl friend• lightly clothed" in the presence 
or a lightly clothed mm. by her shouting and by his fright arising from 
his impression that deceased "wanted to take out a pistol from a drawsr"J 
ill short, that aooussd "got so excited that he lost the control over him
se1t• (R 257-259). Upon cross-exa.millation. the witness testified as 
i'ollona 

11~. At the time in question, on the 6th of October 1950• 
at the time you have testified the accused's ability to di.t'f'er
eJ:Itiate bstween right and wrong was considerably reduced am 
his ability to adhere to the right wa.s considerably diminished• 
in your prof'essional opinion, was this diminution of ability 
the direot result of any mental defect. disease or derangement? ... ... 

"A. In my opinion. the accused had no mental disease in 
the medical sense of the word. Of mental derangement one can 
say that insofar as that by his excitement. he was in such a 
ata.te caused by what a.ff'eoted him that his consciousness was 
troubled. ... .... 

."~. Then. if I understand you correctly. this condition 
that existed in the accused at that time wa.s not the result 
ot any mental deteotf 

"A. NoJ I do not think that there was a mental disease 
or a mental detect based on a brain injury.• (R 262-263) 
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The prosecution o&l.led Lieutenant Colonel Hana lowenbe.oh., Medical 
Corps., Neuropsychiatric Consultant for ths Europ•an C<"mmand and Acting 
Chief or the Neuropsychiatric Service of the 98th General Hospital., 
whose qualifications a.a a doctor of medicine am as a psyohiatriat were 
conceded by the defense. The witness served as president of a board of 
three medical officers appointed to inquire into., examine and report upon 
the mental condition or the &cowsed. He observed and evaluated the aocusedia 
msnt&l. condition during the period 19 October 1950 to 17 November 1950 and 
couoluded that on 6 October 1950 •no psychiatric diaorder was existing., 
in Corporal Tjacas" J that there WBB no evidence that accused was suf'.fering 
tromm.eJital disease, detect or derangementJ and that there was no reason 
to think that accused was unable., at the time of the alleged offense., to 
distinguish riglxt from wrong or to adhere to the right (R 337-338, 345). 
The report of proceedings of the board of medical officers expressing 
similar conclusions was received in 11Vidence without objection by the 
defense (Pros~ 13). Ch cross-e:xa,m1na.tion., the witness described the 
accused as •rrustrated11 at · times in his f eelinga and as being a "s im.ple
minded person, but by that I do not mean feeble-minded by any msana -
very simple and atraight-tonrard., not devioua• (R 341). In his opinion 
a sudden scream incident to the tight agitated acoused'• frustration and, 
trom 'What the accused told the board of his scuffle with the deceased., the 
board was of the opinion that accused aoted in selt-detense (R 344-345). 
Having tsstif'ied that the accused was capable of deliberation and prem.edi• 
tation., the witness referred to a prio!' conversation with the special 
defense counsel and said., ctYou asked me whether I thought he did deliberate 
premeditation and I said 1No'" (R 346-347). 

The standard of mental responsiblity to be applied in military law 
is prescribed in the ManueJ. for Courts-Marti&l. as followaa 

w... A person is not mentally responsible in a criminal 
sense for an offense unless he was., at the time., so tar free 
from mental defect., disease., or derangement as to be able 
concerning the particular act charged both to distinguish right 
from wrong and to adhere to the right. The phrase •mental 
defect., disease., or derangement• comprehends those irrational 
states or mind which a.re the result of deterioration, destruc
tion., or m&lftmction or the mental., as distinguished from moral., 
faculties. Thus a mere defect of character., will power., or 
behavior. as manifested by one or more offenses or otherwise 
does not necessarily indicate insanity. even though it may dsn
onstrate a diminution or impairment in t.bility to adhere to the 
right in respect to the aot charged.al 

The Department of the Jrmy technical manual., "Psychiatry in Military 
IAw''., amplifies the foregoing standard and provides in pertinent part a 

Manual tor Courts-Martial, u. s. Jrr;n., 1949., par. 110b 
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"Charecter and behavior disorders, under whatever name 
designated, do not impair the accust,d' s criminal accounta
bility. These c!'Iaorders are known variously as a pathologic 
personality, constitutional psychopathy, psychopathic porso
nality and by several other nwru,s under numerous subtypes. 
However, this is precisely the kind of coodition which is con
sidered a 'defect of character, will power, or behavior' by 
paragraph llOb, MCM, 1949.ffer 13a7 ••• 'Moral insanity•, 
•emotional insanity', and 'morbicf"propensity', so-called, 
constitute no defense before a. court martial and do not affect 
the criminal accountability of the accused /Far 13b7 ••• 
Ina.bility to a.dhere to the right (because o"f mentaT disease) 
is grounds for finding the a.ccused •not guilty' J but diminu
tion or im irment of that ability is only a ground for eon
si era ion in ixing t e sentence _par 1 

!n this case the evidence is 1.moontradicted that the accused was 
not peychotio a.t the time of the alleged offense. The testimony of 
Lieutenant Colonsl l.mfenbach is persuasive that accused possessed suffi
cient mental capacity to distinguish right from wrc:ng and to adhere to 
the right, and Professor Doctor Rauch's testimony is not in real opposi
tion to trese conclusions. His view that accused's capacity with respect 
to these attributes was considerably diminished e.nd reduced impli~s 
implicitly that accused possessed some ability to distinguish right from 
wrcng and to adhere to the right.3 Moreover, his opinion is based upon 
certain personality traits, described as "psychopathic traits of character," 
lfhioh are classified, under military law, as character and behavior dis
orders which do not affect accused's criminal aocountability.4 The defense 
did not contend that accused was insane in the usual legal sense, but 
characterized him as being •abnormal emotionally"• "The theory of emotio
nal innnity is untenable under any oircumstanoes",5 and an alleged 

2 Department of the Army Teohnioal Manual, TM 8-240, Psychiatry in 
mntra !Aw, 20 September 1950, para 13!,, 13b, 13dJ underscoring 
supple additional to italics. 

~ 
Department of the Army Teobnice.l Manual, TM 8-240, par 13.!!_, note 2, supra.. 

" Manual for Courts-Martial, U.S. Army, 1949, note 1, bupra.J Department 
or the Ariiry Teobnioal Manual, TY 8-240, pan 13a, 13 , note 2, aupra1 
cil 319168, Poe, 68 BR 141, 168-169J CY 338934, 'J'ones; 6 BR-JC 269, 
285-2861 a.m'"iee Fisher v. United states, 328 U.s. 463, 467 (1946) 

6 
Taylor T. United state•, 1 App. n.c. 211 44 (1895)J and see Fisher Te 
bnlted state•, U9 ,.2a 28, 29 (c.A., n.c., l94S). 
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emotional abnormality does not constitute a defense of insanity before a 
oourt-martial.6 We hav$ given full consideration to the evidence con
cerning &ooused 1 s mental capacity and conclude that the record of trial 
supports the conclusion inherent in the crurt 1 s findings that the accused 
wae mentally responsible both at the time of the alleged offense and at 
the time of trial. 7 

s. We next consider whether the homicide was excusable because done 
in self-defense and, if not, whether it was committed with malice afore
thought. 

Miss Willigmann testified that following a k:nook on the door, Cami 
asked who was outside and a ierson whose voice she identified as th.a.t of 
the accused, 1aid "let me in (R 31). She requested that Cami not open 
the door, but the knocking ccntinued, whereupon C8Illi unlocked the door 
and the accused entered the room (R 31, 82). When accused entered., Cami 
was near the door in the center of an open floor spaoe between a dresser 
and radiator and Miss Willigm.ann was to his left, about opposite him, in 
the open wall-space near the radiator (R 31; Pros Ex: 4). She did not then 
10• anything in accused 1 s hands (R 82). Accused asked Cami what he wa.a 
doing and the latter replied that they had just finished supper. Accused 
then asked what Cami was going to do now, to whioh Cami replied "That is 
my rosiness." "At that man.ant", she related, nI heard Mr. Ca.mi scream. 
I saw him stagger be.ck and I saw blood on his 1 T 1 shirt." "Tjacas tried 
a second, ti.me to push against Cami." "I saw that ~aoas pushed Cami a 
third ti.me and at that moment I got e. hold of his {...e.ooused ,g hand"; "I 
wanted to stop him fran. pushing Ca.mi a third time. "At the ti.me I was 
holding Tja.cas• hand he turned towards me and pointed the knife at my 
breast *** it he.d e. very long blade, approximately fifteen oeIItimeters 
long." "At the time Tjaca.a was pointing the knife at me. Mr. Ca.mi pushed 
him outside of the room. Tjacas had a hold of me and dragged me out of 
the room too. I then h98.rd Mr. Cami oloae the door and look the door• 
(R 32, 82). Outside the roam, a.ccused and Miss Willigm.ann struggled and 
fell down the st&ir•• during which time accused had the knife open. When 
they reached the bottom of the 1ta.irs, accused got up and •rapidly left 
the hotel.• Miss Willigma.nn called for help• returned to the room and 
found that the door was still locked (R 33). Approxi:ma.tely thra$ and 
one-halt minut e1 had elapsed between acoUB ed 1 a entry and departuro from 
the hotel (R 103). 

6 Department of the J..rmy Teclmioal Manual, TM 3-240, par 13b, note 2, supr&. 

See also Holloway v. United States. 148 F.2d 666• 667 (c.A... D.c •• 1945). 
oert. den. sM u.s. 852. . . 

6 
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Military policemen were summoned and upon arrival one ot thE111 
forced open the door to Ce.mi's room. (R 92, 93, 99, 107). Cami was lying 
in a "halt-reclining and ha.It-sitting position between a centra.1 hec,ting 
pipe and the door" (R 107, 167, 168, 178; Pros Exs 3, 5). There wa.a blood 
011 the left side of the body and on the left arm. the head was thrown back, 
the mouth and eyes were open and the taoe wa.s a.a "pale as cotton" (R 108) • 
Shortly thereafter, a medical officer arrived at the room and pronounced 
Cami dead (R 11, 16J Pros k 3). The body was later ider.rtified at the 
ioorgue as that ot Anthony Cami (R 22-23 J Pros Ex 2. ) • 

The accused, having been properly advised of his rights, elected to 
testify 'I.Ulder oath (R 272-27Z). Muoh of his testimony relates to prior 
relations with Miss Willigmann. Relative to th<3 fatal enccunter, he 
testified that at about 2240 hours;--

" I stopped on the right side to the Green Leava Hotel. 
Something come on my head to go see it my girl friend is there. 
I walked in to aska only two words, •no• or 'yes' if you see 
my girl friend. I &a.id to the desk, •Guten .A.bend', and I aska 
him, 'You see m:, girl friend here to-c.ight? • He said to me, 
juata l':ike he wanted to make me troubles, 1Yes, she is upstairs 
with Mr. Cami's roan., number one.' That time I hear that word, 
I got just something bad feeling on my heart. But I am go to his 
room. I see that the woman, she work in the kitchen, and I wave 
to her, just hello. 

"Now, I go upstairs to the room number one. I knook at 
the door. No answer. I shake the door, it the door is oren. 
I hear a voice from the girl, 1 snall, snell'. I knock a.t the 
door again. I wait couple seconds and I hear answer. 'Who is?' 
I answer, •You know who is•• So, he opened the door. I hold 
the door with "l'Ifi/ right hand. I said, 'What you people do here? 1 

I saw his body with 1T I shirt on. I saw his body with 'T I shirt 
on and short par.rte, that time I saw him with •T• shirt and short 
pants or pajamas. - I don't i:no1f what you call them. My blood 
go through over rq heade He said to me, • Get out of here'• I 
said• 'Listen• young fellow• let the girl go'. He stand in tror.rt 
ot. me. He try to hide the girl from. m:, face, but I see the girl, 
she pull on her. ooat. So I told him, 'Let the girl to go•• He 
looked to me, justa. like he was ready to grab something. He 
aid to me, •No, tha.t girl is' to stay here'• so he tried to push 
me, and he is move, he go across to the desk, he put arm on me. 
he tried to grab me.11 ... 

•so, I was so at"ra.id and at the same time• I hear the girl, 
she scream so bad 'aa.a.ahhhh', she mada me so excite. I think 
the man. he grab a pistol. He carry a pistol all the time. I 
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was so a.fraid. And I put hand on nr:, pooket, my left hand I 
push him and he grab me again. Srune time, I pull the knii'e out 
end opoo. with the lert band. And, I stabbed him. 11 (R 292-293). 

Accused further testified that he did not intend any ha.rm to Cami when 
he went to the Green Leaves HotelJ that he went there to look for Sigrid 
whom he regarded as •I!7¥ Wife" {R 295-296, 300). 

A.tta.oking Sigrid Willignann's credibility, the defense called two 
German girls who were employed in the Post Ex:change where Sigrid was em
ployed. They testii'ied that she was known as the girl friend of the 
aooused and that her reputation for truth and veracity was not good (R 190, 
192, 200, 203). A German woman, tor whose child the accused had been 
godfather, testified that in larch 1950 Sigrid Willigmann had told of 
falsely charging the accused with stealing 100 Deutsche narks trom her 
in order to "get rid of" the accussd (R 238) and, on an oooasion when 
they met on the street subsequent to the fatal incident, Sigrid had &aid 
she would bring such accusations against the accused that "he won't come 
out any more" {R 235, 240). The husband of thia woman testified that he 
had hoard Sigrid Willigmann make a similar remark, that he was present when 
Sigrid told her mother that she intended to testify that the accused had 
threatened several people with a knife and that the mother had exclaimed• 
"Sigrid you are a liar. stick to the truth" (R 244, 248, 249). 

We are not oonvinced that accused's testimony concerning hil encount"1" 
with the deoeased aocurately reflects the tacts. particularly with refer
ence to the alleged act ot the deooa.sed in pulling accused toward the 
dresser and at the same time reaching behind himself with his let't hand 
in an effort to reach the dresser drawer. Ccmparing accused' a testimoey 
at the trial with a voluntary statement which he gave on the morning ot 
7 October 1950, it is signifioant. we think, that his earlier statement 
contains no re.ference to such aotion on the part ot the deceased, although 
he was quite articulate in describing in detail many other less material 
matters. In that statement• he related that deceased • grabbed me and said 
come on, let •a go out of my room. At the same time he tried to make a. 
hook with his arm around WJ neck. I pushed him with I!7¥ left arm up, put 
my right hand in WJ pocket, opened '1Jf/ knife, stabbed him in the body and 
pushed him back with WJ left hand11 {Pros Elc 7J R 168-172. 301-302). 
This statement agrees essentially with the testimoey of' Sigrid Willigmann 
relative to the enoomiter. J&:,reover• when accused demonstrat4'd to the 
court the alleged movements which he and the deceased made during the 
scuttle, the defense counsel, in describing it, said that •cam1 waa 

ainst a portion of the dresser• (R 310), yet a photograph ot the portiona1o the room containing the dresser, taken be.fore Cami'• body was removed, 
shows several bottles and a glass resting upright on a narrow shelf at
tached to the dresser {Pros Ex 5). It is reasonable to expect that in a 
struggle, such as accused described in his testimoey, one or more o.f the 
objects on the shelf of th• dr~sser would have been upset by aome movement 
ot the dresser when deceased backed into it. We conclude that deceased 
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was stabbed by the aocused without; eny attempt on the part of the deceased 
to secure some object from the dresser drawer. 

But even if accu::ied's testimony in this regard were accepted as 
entirely creditable• it fails to establish that he had reasonable grotmd 
to believe that the killing was necessary to save his life or to prevent 
great bodily harm to himself or that the claimed danger was imminent. 
Accused was the jealous intruder• bent on entering deceased'a room. 
When told to •aet out of here••, accused refused and attempted to force 
his way past the deceased in order to reach :Miss Willigmann. who was behind 
the deoeased. Under these circumstances., deceased was under no obligation 
to retreatJ8 and was entitled to use such :force as mi§ht be rea~onably 
required in the defense of his person am habitation. Thu•• if the 
deceased had• in fact. reached for soma object with which to defend himself'., 
such act in this setting cruld not be transposed into an assault which 
would justify the accused in killing him., for no overt act on deceased' s 
part provoked the evil intent with which a.ccused sought him out; on this 
occasion.10 Ths door to the room ,ras open and accused could have avoided 
the conflict -by departing from the room as requested. No necessity for 
killing an assailant can exist. so long as there iB a safe way open to 
escape ths conflict.11 Under military law., since accused was not in his 
own house., it was his duty to retreat as far as he aafely could.12 Accused's 
entry into the room and insistence upon remaining there compels the conclu
sion that he was the agressor and intmtionally provoked the altercation. 
When an accused challenges the fight in any way. and goes to it armed• he 
cannot &.t'terward maintain that in taking hie assailant's life he acted in 
self defense.13 

8 Manual for Courts-Martial. u.s. Arr«:!. 1949. par 179a., P• 230. 
9 Beard v. United States., 168 U.S. 550• 563-564 (1895);Alberty v. United 

States. 162 u.s. 499., 508 (1895)J laney v. United cltates. 294 Fed 412• 
415 (CA., DC., 1923). 

lO A.cars v. United States. 164 u.s. 388., 392 (1896)J Andersen v. United 
state•. l70 u.s. 481, 509 (1898). 

11 Allen v. United State•• 164 u.s. 492• 498 (1896)J Ianey v. United 
. states., note 9., supra. at P• 414. 

12- . 
Manual for Courts-Martial, U.s. J.:rrq • 1949• pe.r l 79aJ CM 339357 • 
Wright,6 BR-JC 49, 68J CM 344.372• De.vis, BR,.JC, April 1951• and cases 
therein cited. 

13 l Wharton. Crimin&J. I.aw (12th Ed• ., 1932). seo. 614. 
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The record clearly fails to show that the homicide is excusable on the 
ground of self def~se.14 

Murder is the mla.wful killing of a. human being with Imllice afore
thouglrt.15 Malice may consist of an intention to cause death or grievous 
bodily harm,16 and mey be presumed whEll a homicide is caused by the use 
of a deadly weapon in a manner likely to result in dea.th.17 A deadly 
weapon is anything with which death UA:f be easily and readily produced.18 

The evidence establishes that accused was jealous of the attentions 
paid Sigrid Willigmann by the deceased. Resentful. over the possible loss 
of her companionship• his ill-will toward deceased ripened into threats 
expressed to Sigrid WilligJINm and her mother that he would •killII Cami 
(R 27-28• 134. 159-160). Two days before the fatal incident he told Cami• 
"som.eth1n6 is going to happen" (R 28• 84). On the day of the killing. he 
told a master sergeant that "Someone is messing around with my girl• but 
I will get him" (R 122-123). And• within three-quarters of an hour prior 
to the fatal attack• accused admittedly told Nrs. Willigmann that if he 
found "Sigrid with that civilian it is going to be bad11 (Pros Ex: 7). 
Armed with a knife• he proceeded Wlinvited to Cami's roam. gained entry 
and stabbed the deoeased while the latter was tmarmed. In our opinion. 
the accused's savage use of the knife in an unprovoked attack and his 
prior threats against Cami's life clearly show malice.19 

Thtt reoord is devoid of any evidence indicating provocation adequate 
to reduce the crine from murder to manslaughter. Accused had no legal 
right to objoat to Miss Willigma.nn's associations with the deceased. He 
was playing the role of the jealous suitor. not the outraged husband. 
Under the circumstances of this case., his discovery of the girl in deceased's 
company provides no basis for a contention that the hetni.cide was committed 
in the heat of a sudden passion brought about by provoca.tion.20 

14 Manual for Courts-Jl&rtial., u.s. Army, 1949• par. 179a• PP• 230-231; 
CM 344372• Davia., nate 12• supr0; and see Hopkins v.7Jnited States• 
4 ..\.pp. n.c. 430., 442-443 (CA. D , 1894:)J Laney v. United States. note 9• 
supra at P• 416. 

15 Manual· for Courts-Martial• u.s. J.:rmy., 1949• par 179a., p 230. 

16 Ibid• par 179a_ p 231. 

17 Ibid• par 125&• p 151. 
18 Acors v. Unit;d States. 164 u.s. 388• 391 (1896), CM 344372• Davia• 

note 12. supra. 

19 CY 33096:S• Armistead., 79 BR 201• 231. 

20 Manual for Courts-Martial., u.s. J;nsi:1- 1949., par 18~., p 23:Se 

10 

http:provoca.tion.20
http:malice.19
http:produced.18
http:dea.th.17
http:thouglrt.15
http:def~se.14


(65) 

We conclude that the evidence establishes beyond a reasonable doubt 
that the accused is guilty of the unpremeditated murder of Anthony Cami. 

6. Accused., who is unmarried., was born 15 September 1897 a.t Sampana.ga., 
Greeoe. He completed nine years of schooling and., from. 1918 to 1920., 
served in the Greek Ar-Icy. Shortly thereafter he emigrated to the United 
states and beoa.me a naturalized citizen. He was anployed for several years 
a.s a cook and baker. Entering military service in 1942., he served a.s a cook 
and baker on troop trams in the United States until 1945. His total service 
is slightly in excess of eight years,,including an enlistment on 4 October 
1945 and reenlistment on 24 August 1948 for three years. The Sta.ff Judge 
Advocate reports that accused's current tour of duty in the European Com
mand began in February 1946 where he has been assigned as cook and bakerJ 
tha.t the highest rating attained is that of corporalJ that his AGCT score 
is 76J and that the chara.oter of his service prior to the present offense 
has been rated as excellent. There is no evidence of previous convictions. 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No eITors injuriously a.ffecting the substantial. 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence. A s errtence to im
prisonment for 30 years is authorized upon conviction of unpremeditated 
murder in violation of Article of War 92. Confinement in a penitentiary 
is authorized by Articlo of War 42 for the offense of murder not pre
meditated., recognized as an offense of a civil nature and so punish.able 
by penitentiary confinement for more than one year by Title 18., United 
States Code (Supp. III)., Sections 1111 and 40830 
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DEPARTIIBNT OF THE AR1-1Y 
(67)Office or The Judge Advocate General 

Washington 25, D.C. 

JAGK CM 345217 

UNITED STATES ) CAMP GORDON, GEORGIA 
) 

v. ) Trial by G.C.M., convened at Camp 
) Gordon, Georgia, 20 December 1950, 

Captain ABIHUE J. BATSON, SR.) 3, 4 and 17 January 1951. Dismissal, 
(0-1635552), Headquarters and) total forfeitures after promulgation, 
Headquarters Company, 317th ) and confinement for five (5) ·years, 
Signal Construction Battalion,) one (1) month, and twenty-seven (27) 

·camp Gordon, Georgia ) days. 

OPINION OF Tlli: BOh.RD OF REVIEW 
BAR.KIN, WOLF and BROWN 

Officers of The Judge Advocate General's Corps 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review anti the Board submits this, its 
opinion, to the Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the following charges and specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In.that Captain Abihue J. Batson, Senior, 
Headquarters and Headquarters Company, 317th Signal Con
struction Battalion, Signal Corps Tr4ning Center, formerly 
of the 403rd Signal Construction Com~, did, without 
proper leave, absent himself from his collll)1alld at Camp 
Gordon, Georgia, from about 3 November 1950 to about 22 
November 1950. 

CHARGE II: Violation of the 93rd Article of War 

Specification: In that Captain Abihue J .. Batson, Senior, Head
quarters and Headquarters Company, 317th Signal Construction. 
Battalion, Signal Corps Training Center, formerly 9f the 
403rd Signal Construction Company, did, at Camp Gordon, 
Georgia, on or about 31 October 1950, feloniously st~al 
five thousand, five hundred and eighty-two dollarS.:($5582.00) 
lawful money of 

1 
the United States, value of about five 

thousand, five hundred and eighty-two dollars ($5582.00) 
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the aggregate property of the following r..a!lled enlisted 
personnel together with the amounts of said sums belonging to 
said enlisted personnel as indicated hereinafter, to wit: 
Recruit Webb Perry - sixty dollars ($60.00) lawful money of 
the United States, value of about sixty dollars ($60.00); 
Recruit Sonny Jackson - one huhdred and sixty dollars ($160.00) 
lawful money of the United States, value of about one hundred 
and sixty dollars ($16o.OO); Private Roosevelt Perry - one 
hundred and forty dollars ($140.00) lawful money of the Unit,ed 
States, value of about one hundred and forty dollars ($140.00); 
Recruit Herman Edwards - one hundred and thirty dollars ($130.00) 
lawful money of the United States, value of about one hundred 
and thirty dollars ($130.00); Recruit James Witherspoon -
one hundred and forty dollars ($140.00) lawful money of the 
United States, value of about one hundred and forty dollars 
($140.00); Recruit John Fultz - one hundred and twenty dollars 
($120.00) lawful money of the United States, value of about 
one hundred and twenty dollars .($120.00); Recruit James 
Presswood - one hundred dollars ($100.00) lawful money of the 
United States, value of about one hundred dollars ($100.00); 
Recruit James L. Cook - sixty dollars ($6o.OO) lawful. money 
of the United States, value of about sixty dollars ($6o.OO); 
Recruit Flanders Clemmons - fifty-five dollars ($55.00) lawful 
money of the United States, value of about fifty-five dollars 
($55.00); Recruit Tonnnie Meacham - one hundred and fifty 
dollars ($150.00) lawful money of the United States, value 
of about one hundred and fifty dollars ($150.00); Recruit 
Robert Brown - sixty-five dollars ($65.00) lawful money of 
the United States, value of about sixty-five dollars ($65.00); 
Recruit Gus Williams - two hundred dollars ($200.00) lawful 
money of the United States, value of about two hundred dollars 
($200.00); Sergeant Elgin Carmichal - one hundred dollars 
($100.00) lawful money of the United States, value of about one 
hundred dollars ($100.00); Private First Class Ernest Bell -
one hundred dollars ($100.00) lawful money of the United States, 
value of about one hundred dollars ($100.00); Recruit Gloster 
Atkins - sixty-two dollars ($62.00) lawful money of the United 
States, value of about sixty-two dollars ($62.00); Recruit 
James Spencer - forty dollars ($40.00) lawful money of the 
United States, !B-1ue of about forty dollars (f$40.00); Recruit 
Arthur Washington - one hundred and sixty dollars ($160.00) 
lawful money of the United States, value of about one hundred 
and sixty dollars ($16o.OO); Recruit Ruben Gore - one hundred 
dollars (tl00.00) lawful money of the United States, value of 
about one hundred dollars ($100.00); Private First Class Warren 
G. Patton - four hundred dollars ($400.00) lawful money of 
the United States, value of about .four hundred dollars (.$400.00); 
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Recruit Floyd Goodson - one hundred dollars ($100.00) lawful 
money of the United States, value of about one hundred dollars 
($100.00); Recruit Tollie Dunn - sixty dollars ($60.00) lawful 
money of the United States, value of about sixty dollars 
($6o.OO); Recruit Willie B. Latham - two hundred and sixty 
dollars ($260.00) lawful money of the United States, value of 
about two hundred and sixty dollars ($260.00); Recruit Billie 
C. Hamilton - one hundred and ninety-five dollars ($195.00) 
lawful money of the United States, value of about one hundred 
and ninety-five dollars ($195.00); Private First Class Rufus 
Gamble - one hundred dollars ($100.00) lawful money of the 
United States, value of about one hundred dollars ($100.00); 
Recruit Otis Colvin - one hundred and twenty dollars ($120.00) 
lawful money of the United States, value of about one hundred 
and twenty dollars ($120.00); Recruit Willie Latham - one 
hundred and sixty dollars ($160.00) lawful money of the United 
States, value of about one hundred and sixty dollars ($160.00); 
Recruit Franklin Latham - sixty dollars (t;6o.oo) lawful money 
of the United States, value of about sixty dollars ($6o.OO); 
Recruit Lonzie Kelly - one hundred and sixty dollars ($160.00) 
lawful money of the United States, value of about one hundred 

· and sixty dollars ($160.00); Recruit Franklin Robinson - eighty 
dollars ($80.00) lawful money of the United States, value of 
about eighty dollars ($80.00); Recruit President L. Hodo -
forty dollars ($40.00) lawful money of the United States, value 
of about forty dollars ($40.00); Recruit John Mitchell - forty 
dollars ($40.00) lawful money of the United States., value of 
about forty dollars ($40.00); Recruit Joe Mainard - sixty dollars 
($6o.OO) lawful money of the United States, value of about 
sixty dollars ($6o.OO); Recruit Jimmie L. Hughes - sixty dollars 
($6o.OO) lawful money of the United states, value of about 
sixty dollars ($60.00); Private James Cain - one hundred and 
forty dollars ($140.00) lawful money of the United States, value 
of about one hundred and forty dollars ($140.00); Private 
Tommie Dixon - one hundred and forty dollars ($140.00) lawful 
money of the United states, value of about one hundred and 
forty dollars ($140.00); Recruit Richard Carlisle - eighty 
dollars ($80.00) lawful money of the United States, value of 
about eighty dollars ($80.00); Recruit Robert; Jackson_;; forty 
dollars ($40.00) lawful money of the United States., value of 
about forty dollars ($40.00); Recruit Joe Rufus Brown - one 
hundred dollars ($100.00) lawful money of the United States., 
value .of about one hundred dollars ($100.00); Recruit 
Edward J. Jones - one hundred and twenty dollars ($120.00) 
lawful money of the United States., value of about one hundred 
and twenty dollars ($120.00); Recruit Judge Glover - one 
hundred dollars ($100.00) lawful money of the United states, 
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value of about one hundred dollArs ($100.00); Recruit 
Ernest Kilpatrick - one hund.red doll.are ($100.00) 
la:wf'Ul money ot the United states, Tal.ue of about 
one hundred dollars ($100.00); Recruit Albert Latham -
sixty dollars ($60.oo) lavtul money ot the United 
States, value ot about sixty dollars ($60.00); Recruit 
J'l.oyd D. Blount - S&Tenty dollars ($70.00) lavtul 
money of the United States, value of about seventy 
dollars ($70.00); Private Samu.el Kent - seventy dollars 
($70.00).lawtul money of the United states, value of 
about seventy dollars ($70.00); Recruit David Allen, 
Junior - two hlmdred and twenty-five dollars ($225.00) 
lawful money of' the· United States, value of about two 
hundred and twenty-five doll.a.rs ($225.00); Recruit 
Willie G. Thomas - one hundred and :f'ortydollars ($140.00)
lawful :money of the United states, value of about one 
hundred and forty dollars ($140.00); Recruit Sidney 
Tarvis - twenty doll.a.rs ($20.00) lawful money of the 
United States, value of about twenty dollars ($20.00); 
Recruit Ibbert L. Richardson - one hundred and seventy 
dollars ($170.00) lawful money of the United States, · 
value of about one hundred and seventy dollars ($170.00); 
Recruit !Duis Noble - thirty dollars ($30.00) law:t"ul 
money of'_ the United states, value of about thirty dollars 
($30.00); Recruit Harvey McCoy - one hundred and forty 
dollars. ($140.00) lawful money ot the United States, 
value et.about one hundred and forty dollAra ($140.00). 

Re pleaded not guilty to, and was totmd guilty ot, the charges and speci
.ficatione. No evidence of' previous convictions was introduced. He was 
sentenced to be diam1ssed the serrtce, to forfeit all pay and allowances 
to become due atter date of the order directing execution of' the-sentence., 
and to be confined at hard labor at such place as proper authority w,;y 
direct for five (5) yea.rs, one (l) month, and twenty-seven (27) days, i'he 
reviewing authority approTed the sentence and forwarded the.record ot 
trial tor action under Article of War 48. 

3., Evidence 

a. For the Prosecution 

Frail 19 August to 3 November 1950, accused was ~ODID8M1ng otticer 
and 1-il.ster Sergeant Ol1Ter Jones was first sergeant of the 403rc1 Signal. 
Construction~, Camp Gordon, Georgia (R 17). 

On 31 October 1950, a.ccused inf'ormed. Sergeu.t Jone• and Lieutenant 
Young to •go out on l3iTouac ***to~ ott the men ffey to. tell them. 
ffimfl it. they desired to tlU."'n~money OTer to fficcuaey* * * tor safekeeping 
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until they returned trca. BiTous.c, the7 could." Sergeant Jones "vent 
on Bivouac" and, at a COlllP8ll1' f'omation, informed the eJµisted men of' 
the company of' Captain :Batson's otter. Sergeant Jones thereafter 
collected a total of'- $5582, "lawf'u.l J110ney of' the United States," f'rom. 
the enlisted men listed in the Specitication of' Charge ll in the amounts 
shown opposite their names. Later that dA;J', at the C011l1)8,ll1' orderly roan., 
Sergeant Jones (!Jl.ve accused the $5582 thus collected., in exchanae tor 
which accused E!]!J.ve Sergeant Jones a aigned receipt, dated 31 October 1950, 
admitted in evidence without .objection, which listed the names of' each 
enlisted man, the amount each had giTen Sergeant Jones, the total. emount 
collected, and accused's acknovle~t that he had rece1Ted $5582 in 
cash from. Jones (R 18-20, :Proa Exe 3 and 4). 

On 3 November 1950, the coapanJ" ".came ott Bivouac" and the enllated 
men asked Sergeant Jones tor the return of' their mone7. Sergeant Jones 
1n turn requested accuaed to return the mone7,· and accused stated "he 
did not ha.Te the mone7, but he would p&1' the men as soon as he could. lie 
was kidnapped and robbed by tw men" (B 20). The :money has not been retumed 
to date (Pros Ex 4). 

Two duly authenticated extra.ct copies of' mom.ing reports,._were ad
lllitted into evidence without objection as Prosecution Exhibits land 2 
{R 16, 17). Entered thereon are the :following pertinent entries: 

"4 Nov 50 

Batson, Abihue J 01635552 Capt 

D,- to JMOL EFF 3 lfoT 50 

/s/ Salvatore J. Messina 

lat Lt. Sig-C" (Pros EJ: 1) 

"27 November 1950 

"Batson *** Abihue J Sr 0-1635552 Capt 

AWOL to cont Post Stockade this ata 

ef'f' 1.800 hours 22 JJ'OT 50 

a/ John J Eckerle t/ JOBll J ECKERLE
t/ Capt t/ Sig C" (Pros Ex 2). 

b. For the Def'ense 

After being apprised of' his rights as a witness, accused elected to 
teat1t7 (R 23-24). 
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Accused stated that he enlisted 1n the United States krlrq 1n 1938. 
In 1911-2, he was cOllllliesioned a Second Lieutenant. In 1944, he participated 
1n an act ot heroism. and was awarded a Soldier•s Medal. In October 1911-7, 
he "vent on inactive duty" and reenlisted as a Master Sergeant. His 
serrtce 1n that status was te:rm1.nated by discharge pursuant to the 
provisions ot Army :Regulations 615-369. However, he retained his reserve 
conm1ssion as en otticer. In October 1911-9, accused became Conanand:ing 
otf'icer of the 403d Signal Construction Company, an inactivated reserve 
unit. On 19 Augt1St 1950, when the unit was activated, accused was recalled 
to actiTe duty as its Command1ng Officer. On 31 August 1950, he and the 
unit were ordered to Camp Gordon, Georgia, where, because of a shortage 
ot officers end the inexperience ot his enlisted men, accused "had an 
awf'ul lot ot ditticulty" (B 24-25,. 27-31, 46). 

. . 

On 31 October 1950, Sergeant Jones turned over to accused "a certain 
sma of money" tor satekeeping, tor which accused gave Sergeant Jones a 
receipt which "is 1n evidence." As. there was no sate 1n the company area, 
accused put the money 1n a small canvas bag and took it to his quarters. 
The next ds.J, he brought it ba.ck to his office and that night again 
returned it to his quarters where it remained until 3 November. That 
morning, a sate was placed 1n the orderly room and accused was given its 
combination (R 32, 51, 70). 

At about J.300 hours ot that day, accused drove to town v1th the bag 
of money. Be parked his ear and vas putting a nickel in the parking meter 
when he was approached. by a man who introduced himselt as Johnny Owens. 
Owens asked accused if his car was for sale. When accused. indicated that 
he might be interested, Owens and another person named Chicken Bart oftered 
to direct accused to Bart's uncle, a prospective purchaser. Owens and 
accused drove 1n accused fs car and Rart led the way- 1n another. On the 
way they stopped and Owens gave accused a drink of whiskey and water. 
The1 proceeded further and "got on a deserted road in a lonely place." 
At that time accused "was f'eellns ha.ii and*** suspected there had been 
something 1n the drink they f!P.Te /Jrly." The7 stopped and Owens end Hart 
attacked and bound accused. They opened the bag and same of the money 
f'ell out and scattered on the f'ront seat. They took the bag and some 
personal papers f'ra:a accused's b1lltold and left. Accused untied himselt 
and cotm.ted approximately $840 on the seat. In addition, $70 1n accused •e 
wallet wae undisturbed. Accused drove back to Camp Gordon, changed into 
c1T1llan clothes, and·le:rt the camp (R 33-36). 

From then until 22 :November, he traTelled to and Tisited a number· of' 
cities 1n South Carolina, Virginia, Georgia, .Alabama and J'lor1da. Ilia f'irtt 
stop wa.a Columbia, South Carolina, Yhere he purchased a BDJal.l hand bas and 
abandoned his car. At Pensacola and Panama City, Florida, he regLatered 
1n hotels 1m.der aaB1m1ed nmas. At Pensa.cola, he purchased an aut0J10bile 

for f300 under an aaeuud nw. :S:e "thought ot changlz,,g 7.'5.ff/ identdty and 
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and maybe ffe.s witi/ might come down there and. that ffiiJ might start; a 
new life." To f1mul0$ his trip and to purchase the car, he used the 
money which he knew was part; of the :money "entrusted '1n/ji1i] ca.re" (R 37-42, 
54, 55, 65). 

On 22 NoTember, he returned to Cami> Gord.on. As he was approaching 
the csmp, he stopped and hid the car, some clothing, a gun, and an ArmJ" 
blanket 'in some bushes ott the road. Re vaJ.ked to the nearest house and 
met a Sergeant who brought him to Cami>- Gordon. F1mUng his quarters 
locked, he vent to the quarters of a neighbor where he telephoned his 
commanding otticer and announced. his return. Re was taken into custOd.7 
and proceeded to the Criminal Investigation D1V1sion Ottice. Attempts 
were made to verify accused•s story that he had been robbed by- Owens 
and Hart without success (R 42-45). 

c. Rebuttal 

Second Lieutenant Jolm B. Shearer, Suppl.J' otticer ot the 40,rd Signal. 
Construction .Batta.lion, testified that, at accused's request, he requisitioned 
and obta'ined a sate f'rolll "The Quartermaster" and sometime between 23 October 
and 1 November 1950 he placed the sat'e 1n the orderly- room next to 
accused •s of'f'1ce. After Lieutenant Shearer supervised. its placement, 
he 1ntomed accused that the sa:fe had been delivered to the orderl.J' room., 
and gave accused an enTelope containing its combination. Re remembered 
that the sa.f'e was still there on 3 November (R 114-118). 

Sergeant Orvil w. Rubler testified. that on or about 22 November, 
as he was at haD8 working on his car, accused emerged trom the woods 
and identified himself. Accused told Ru.bler that he had been ld.dnapped, 
robbed, and held captive for two weeks. Ria captors were d.riTi.ng accused 
1n the vicinity- when accused, whom his captors believed was asleep f'rolll 
- "knockout drops" they had g1ven him. but which he had not taken, Jumped 
trom the car and. escaped through the voods to Sergeant Rubler •s house 
(R 120). 

4. Discussion 

~· As to the Merits 

Accused ha.e been found guilty- ot absence 'Without leaTe from 3 to 
22 NoTillber 1950 1n violation of' Article of War 6J. (Spec of' Che I and 
Chg I). The uncontradicted evidence of record conaieting of' two duly
authenticated extract copies of morning reports ot accused's orgmuzations, 
admitted 1n evidence without obJection, constituted. prima f'aoie evidence 
ot accmaed'a guilt of' absence without l.e&.Te ot_ the period alleged in 
the Spec1tieat1on of' Charge I and Charge I 8Dd. va.rrmite the f1nd1nga of' 
St11lt7 thereof (CM 3"852, Campbell, 19 :reb 1951). Accused•a adm.asiona 
aa a witness 1n his behalf conclusivelJ' proTe the charge ot absence vithout 
lean a.a alleged. 
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Accused was also found guilt1 ot telonioual.y stea.J1ng mone1 1n the 
aggregate amount ot $5582., tho propert,- ot 5~ named enlisted :men., 1n 
violation of Article. of War 93. 

"Larceny is defined 1n the »mual tor Courts-Martial, 1949., 
paragraph 180.s, u tollowa: 

'IArcen:-., or steal1ng, ia the unl.awf'ul. appropriation 
ot personal. propert1 which the thief knows to belong 
either generally- or speci~ to -another., with intent to 
depriTe the owner pemanentl.y of his propert1 therein. 
Unlawful appropriation 'JtJa:¥ be b,- trespass or b1 oonver
eion through breach of trust or bailllent. In milltar;r 
law to:mer d1at1nct1ona between larcen, and embezzlement 

. do not exist.• 

"The elements ot proof necessary to au.stain a conviction ot 
larceny under Article ot War 93 ·are as toll.ova: 

'Proot.- (a) the appropriation by the accused ot 
the propert7 as alleged; (b) t.bat such propert1 belonged 
to a certain other person named or described; (c) tbat 
such property was of the "falue alleged., or ot some T&lue; 
and (d) tho tactl!I and circumstances ot the case indicating 
that the appropriation was with the intent to depr1Te the 
owner pemantmtl.y ot hia interest in the propert,- or of 
its value or a part ot its "falue.• (?,CM., 1949, par 180.s)• 
(CM 341018, Melton, 7 BB-JC 1., 11-1.2) 

. -
The undisputed evidence above that, at accused's request., 50 enlisted 

men ot the company ot which accused was Comanding Officer g&Te accused & 

total ot -$5582 for ea.f'ekeeping, which accused tailed to return on dela9Dd. 
This failure to dellTer the tund as required created an inference that 
accused converted the money to his own use with the requiaite felonious 
intent ,(CM 339494, Cllttord, 5 :BR-JC 131, 141). Eis defense that he was 
robbed of e.ll but about $840 was properly reJected by the court. ETen 
it true, his admission that he spent the rmainder to pay the expenses 
incurred b1 an unauthorized absence ot 19 days is an aoknowle~t ot 
guilt ot lArceny in that amount. 

There is a well established legal. preeum,ption that one who bas 
assumed the stewardship or another's property has tmlawf'ul.ly appropriated 
such propert1 b1 conversion through breach of trust if he does not or 
canr..ot account tor and del1Ter it at the time an acoo\Ulting or dellTery 
1a requir&d or him. A psrson in charge of f'unds to whom they haTe been 
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entru..eted, who fails to respond with or account f'or them when called 
upon, cannot complain if' the natural presumption that he has made away 
with them outweighs any uncorroborated explanation he mAy make, especially 
if his explanation is inadequate and conflicting ae 1n the instant case 
{CM 341018, Melton, 7 BR-JC 1, 15; CM 323764, ?wigum, 72 BR 397, 403). 

The failure of accused to report the purported robbery promptly, 
hie unauthorized absence, his flight in civilian clothes, his !3,bend.onment 
of hie car a.nd concealm.ent of his personal property, hie traveling under 
assumed names, are obviously inconsistent with the actions of an innocent 
person. 

The credible evidence proves beyond a reasonable doubt that accused 
appropriated to hie own use and dissipated the entire amount of money 
entrusted to his care, and justifies the f1nd.1ng of 61lilty as alleged. 

b. Aeft.Bed 'a Pretrial Statements 

Relative to the voluntary nature of a pretrial statement made by 
accused on 23 NoTember 1950, accused testified that, on the night of 
22 ?fovelliber and the morning of' 23 November, he was interrogated by agents 
of the Federal Bureau or Investigation and the Criminal Investigation 
DiTision. ,A.eked if he was warned or his rights, accused said, 11I am 
sure I was warned of' my rights throughout the entire thing" (R 137-138). 

During the interrogation on the night of' 22 November, which was twice 
1ntel'rU]?ted when he was ta.ken to the hospital for medical Axam1nations, 
accused stated that M9.jor Smith and .Agent Sligh told h1m he would not be 
pemitted to eat, sleep or telephone his wife until he made a satisfactory 
statement. Accused also charged that while he was eating a sandwich and 
dr1nk1ng a bottle or "Coca Cola," the bottle was mocked from hie hand by 
a person who was searching him. .He :rurther stated that M:l.jor Sm.1th and 
Agent Sligh, two of the interrogators, "handled. ffiti/ very roughly, swore 
at hill., and pushed him into a chair when he atood up," and that Major Sm1th 
struck him 1n the f'ace (R 44, 56, 6o-62). 

The next mornin8, accused stated that Agent Polonsk:1 took accused 
to hie quarters and furnished h1m. with a razor, towel, shirt and necktie. 
Accused. ate heartily and rested :frequently. Therea:fter accused made a 
statement (Pros Ex 8) to Agent Poloneki a:rter he was told "it would be 
much better il ffi.i/ mde a statement, that things would go. easier on him.• 
However, he admitted that his ~se 1n making the statement to Agent 
Polonsk:1 was to "relieve Lfw,s~iy ot the responsibility" ot returning 
~e money- he had.apent and ot "the absence without 1eaTe .tor the t:lJae 
L~ ~ gone" (R 51, 1'9, 141). . . 

On 5 December, acCU8ed atate4 ,he :made a To1unt&r7 statement to MaJor 
Mann1ng (B 54, Proa Ex 7). Bo gaT~ as hi• reason tor waldng the latter 
statements 
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"I f!JJ.Ve my new statement and proceeded to cooperate 
with the CID in every manner to substantiate the facts that 
exist and in an ef'.fort to accept the responsibility that may 
have been placed on m;y shoulders, for the portion of' this 
money for which I was responsible. I might even add that 1n 
mak:1ng the statement that it was pointed out to me that la.rceny 
was inferred and that whether it was ritty dolla.re or eight 
h1mdred dollars, it made no difference; but I could only tell 
them the truth and then stand. by that" (R 141). 

To rebut accused's testimony' of' coercion and undue influence, 
Mi.Jor Albert c. Smith, Provost Marshal, Camp Gordon, Georgia, testified 
that during his interrogation of' accused, he did not at any time strike 
accused but admitted that he "pushed him back into the chair" after 
telling h1m. three times to be .seated (R 122-123). 

Major John J. Perry, Jr., Chief', C:r1m1nal Investif!P,tion Division 
Section, Provost Marshal 'e Of'f'ice, testified that at about 18oo, 22 November, 
he and his sergeant searched. accused, who appeared very indignant. Accused. 
was drinking from a bottle of "Coca Cola" at the time and Mljor Perry 
took the bottle from hie hand but denied. striking it .from. accused's hand 
(R 125-126). 

At the conolueion of Major Perry's testimony, detenae COllllBel stated: 

"For the record, at the specific request of the accused, 
I have been aek&d. to state that if' the impression was given 
that Major Perry did not use the highest type of investif!jJ.ting 
conduct as ra.r· as his personal behavior is concerned, that it 
is a misinterpretation and the accused has asked me to state 
that MlJor Perry at all times conducted himself with the highest 
standard. ot conduct, except f'or the fact that the coca cola 
bottle was removed rapidly. lle might have been under. the 
impression that it was s;ruck out but MlJor Perry him.eelt did 
not do ~hing of the nature to show any injustice to the 
accused in any manner" (R 126). 

Mr. William L. Sligh, Criminal Investigation Division Agent, testified 
that as he·was interrogating accused, accused became excited and "eprang" 
f'rcm his chair. Sligh "grabbed" accused and "eat h1m. back 1n the .chair" 
(R 127-129). He denied.striking accused. 

At the conclusion of Mr. Sl1gh1s te&tlll.01JJ', def'enae counsel stated: 
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•At this time, let me on behalf ot the accused, also state 
that Agent Sligh did not strike him, That the accused testified. 
to the fact merely that Mr, Sligh was one o!' the persona who did 
keep h.1lll. seated.at a time when he wanted to arise a.nd insisted 
that he be seated in order to a.nswer the questions that they 
may have been proJecting to him. I say this not for the truth 
of what I say, but to indicate the. state ot mind; and not wa:c.ti.Da 
to accuse another falsely or leave a false impression with the 
court." (R J.29) 

Criminal InveS'tigation Division Agent Joseph Polonak:1 testified 
that at 2300 hours, 22 November, he asked accused 1t he wanted to make a 
statement. Accused said he did not, Agent Poloneki did not see accuaed 
again until about 1000 hours, 23 November, when accused was brought into 
the "cmn office, Accused vae not questioned between 1100 and 1700 hours. 
At 1700 hours, prior to taJ lcfJJ.g to him., Polonski warned accused ot his 
rights under Article ot War 24 and accused indicated. that he understoodthem. 
Polonski asked acOU8ed 1t he wanted to make a statement and accused aa1d 
that he did, No threats or prcaisea of leniency or 1mrnnn1 ty were ma.de and 
no force or coercion were used, Thereafter accused answered questions 
which were recorded by a atenogre.pher, reduced to writing and norn to 
and signed by acewted 1n Polonsk:1 1 s presence (R ]31-]36). 

:Both statements were admitted in evidence, defense obJecting only to 
the statement dated 23 ?lOTember on the grounds that it vas obtained by 
coercion and undue 1ntluance (R l21, 140; Proa ED 7 and 8). 

. A brief. BUl!Dlll!lrY of the contents ot the statanent dated 23 NoTember 
(Pros Ex 8) 1a that on 31 October 1950 accused rece1Ted. over $5,000 :traa 
enlisted. men ot ·his eom:pemy tor ee.fekeep1ng while the7 were 1n the field, 
Cn 3 NoTember 1950 he went to his quarters and obtained the mone7. AIJ 
he was lean.ns, he was struck trm. behind by two men 1n unif'om who robbed 
him 8Zld held him oapt1Te until 22 November. OD. that date, he escaped, emu 
to the hcae of Sergeant Hubler, . and was taken into cuatodJ' b7 the Provost 
Marshal. 

The contents ot the atatement dated 5 December (Proa k 7) are subatmtial.17 
the same u was told by accused on t_he witness stand• 

. In discussing the general principles 9>Terning the ad:miaaibil1t7 ot 
llretrial. statements, the Manual tor Courta-Martial prortdea, 1n part: 

."Bo atatE1D.ant, admisaicm, or ccmfeaaion ot an accuaed. 
pereon obta1ned by- the uae ot coercion or unlaw:tul. in:rluence 
shall be receiTed 1n nidence by fm3' court-martial., * * *' 

"A ccmf'eaaian or adm1.sai01D. m,q not be reoeiTed in~ 
nidence it it waa not TOlunt~ made, If the conteaa1cm 
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or admission was obtained. f'rom the accused in the course of' 
an investigation, by 1.nfomal interrogation or by any similar 
means, it m&1' not be received in evidence unless it appears 
that the ~ llClOU8ed, through pr~J 1m1n8.1"7 warn1ng or otherwise, 
was aware of his right not to make any ·statement regarding · 

. an otf'ense of' which he was accused or conceming which he 
was beins interrogated and understood that any statement 
made by- h1a might be used aa evidence aga1nst him 1n a 
trial by- court-martial. The f'act that a confession or 
admission otherwise admissible was made to an investigator 
durins an investigation of' a charge does not make tho con
fession or admission 1nedm1sa1ble. *·* * 

"A confession is not e.dmiseible-ill·evidence unless it is 
atf'i:nnatively shown that it was voluntary. An admission of' 
the accused, however, 1flA1' be introduced without such preJ1m1DB-r7 
proof except when it is indicated. th.at the admission was in
Toluntar.y. No hard and f'ast rules for detem1n1ng whether a 
con:f'esa1on or admission waa voluntar;r are here prescribed. 
San.e 1nstances of' coercion or unlaw:f'u.l. influence in obtaining 
a confession or adm.1.ssian are: 

(1) Infliction of' bodily ham, including prolonged 
questioning accompanied b1 deprivation of' the neceas1t1ea 
of life (food, sleep, adequate clothing, etc.). 

(2) Threats of bodily ham. 
(3) Imposition of conf'inment or deprivation of' 

_privileges or necessities because a statement is not 
made by the accused, or threats of the esme if a statement 
1a not :made. 

(4) Promises of 1mmm1ty- or clemency with reapect 
to an ottene.e allegedJJ, cammitted by the accused. 

(5) Prom1.aes of reward or benefit, of a substantial 
nature, likely to induce a conteesion or a.dmiasion trom 
the particular accused. 

* * * 
"The ruling ot the law member.- (or of' the special~court• 

martial) that.a particular confession or admission may be received 
in eT1demce is not conclusive ot the TOluntary nature of the 
confession or admission. Such a ruling merely places the 
conf'ession or adm.1,ssion before the court. The rul1n.g 1a :tinal 
only on the question of admiasibilit1. Each member of' the court, 
in hie deliberation upon the findings of guilt or innocence, 
'1IJBJ' cane to his own conclusion as to the TOluntary nature of' 
the confession or admission and accept or reject it accordingly. 
He '1IJIJ.Y al.so consider~ eTidence adduced as to the voluntary or 
involunta.r,r nature of the conreasion or adlllieaion as attecting 
the weight to be given thereto." (par '127~ MCM 1949) 

l2 
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Accused charged that MaJor Smith struck him 1n the face, that 
Major Perry struck a bottle tran. his hand., that Agent Polonski told 
him it would go easier with him it he made a statement and that he 
was denied f'ood and treated roughly by Ma,Jor Smith end Agent Sligh. 
These charges were denied by the persons thus. accused. After MaJor 
Ferry and Agent Sligh testified 1n denial of' accused's charges, accused 
repudiated his testimony as to them. However, Major Smith and Agent 
Sligh admitted that, while questioning accused, each had pushed accused 
into a chair. It was also evident that accused had been subjected to 
prolonged questioning late at night. Although this treatment ot accused 
was improper, it 1B cl.ear that his statement made to Agent Poloneld the 
tollowing day was not induced thereby, or that 1 t was.,the procuring 
ca.uee ot accused•a statement. As the accused admitted, his statement 
was a fabrication to aTOid responsibility tor the larceny and unauthorized 
absence. Under all the tacts and circumstances, it was a question ot 
tact tor the court to determine whether the treatment accorded accused 
was prejudicial to his substantial rights. :By iti t1nd.1ngs, the .court 
found on substantial evidence that it was not and the Board ot Review 
11 ot the opinion that such a conclusion was Justified (CM 334745, lligga, 
Ji. :BR-JC 377, 396). -

~· Mental Respons1b111tz ot Accused 

The det'ense put the mefttal res:ponsib111ty ot accused 1n issue ~
presented the testimon1' ot accused, a psychiatrist aqd two lay witneases 
as well as two exhibits. 

Accused teet1t1ed that he had been 1n Panama :frall 1938 to l~l and 
from 1943 to 1946 and, al.though not hospitalized, belleTed he :aight ha.Te 
been "in the Tropics too long." After lee.Ting Panama, he had headaches, 
"l>aaaed out d.uring normal sleeping hours" and ~ wake up vet.• During 
l9li-7 and 1948, he was a patient at fiTe Ar,,q and Air Force JiospiteJ.s, 1n 
two of which he w.s 1n the neuropsychiatric ward (R 27-28, 45-1'8, 6o). 

.. .. 

Dr. llan'ey Cleckley, Professor of Pa1ch1atr.r and lfeurolos:,, Georgia 
Medical. School, .Ausueta, Georgia, testified as a defense witness, that 
he eDmined accused and hie medical records at Oliver, Walter Reed and 
Percy .Jones General Roapital.B. Dr. Cleckley- was of the _opinion that 
accused had a "p170hopath1c personalit7," and a "personality disorder, 
ord.1.nar117 called character behaTior or perhaps eituational adjustment.• 
In Dr. Cleck1e71s opinion, accused was sane "in the ord1llar.T Setlll!le, • but 
had a"considerable iapaiment ot ability to behave Ju41c1ousl,7 and . 
COrriMlj,:_., one ahould under the cirCUJUtances." Accused impressed 
Dr. Cleckl.ey aa ha.Ting "un1mpaired reasoning po,rora~ and a •very fertile 
imagination." Be stated that accuaed has no histor, of a "ech1zo1d 
dieorder" and 1n hie opinion aecuaed is not "schizophrenic':' (R 74-TI). 
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Second Lieutenant Fred B. SteTenaon teat1t1ed that he had known 
accused tor 11'- months. .On one occasion accused asked Lieutenant SteTenS<m 
to dr1Te him to a certain location. When they arriTed. there aoouaed was 
uncertain that it was his destination... They droT8 around the ne1shborhood 
and Lieutenant SteTenson finaJJ7 let accused out ot the car to t1nd the 
place himselt' (R 79, 82). On another oooaa1on, accused told him that while 
going to college he also worked tor a la:wyer 1n the a.ttemoon and as a 
bookkeeper at night. Lieutenant SteTenSon also stated that accused did 
not dele~te duties to_ other otticera but •seemed to try to take care ot all 
the work hillselt," and concluded that a.caused waa a "little abnox,aal" and 
"llentalJJ' unbalenced• (R 80). 

-
Second Lieutenant GroTer c. Smith testified that he was a member ot 

the same orgam.zation as accused 8D4 had known him since 8 Ma,' 1950. In 
~ 1950, prior to the orgam.zation beins activat.cl, accused called. 
a meeting at hi• nonCClll!lissioned otticers, at which t11le, accused "would 
start t.alk1ng, he vould get ott on a side iaeue, then ott on another aide 

.1ene until what ve came there tor and vhat he vu talking llbout wouldn't 
be remotel1' connected." Lieutenant Sm1th described accused. as a person 
1fho "had to be doing acaething all the time. lie had to go 11auvhere at 
n1sht and he l1k:e4 to haTe aa ~ people with. h1m. u possible. lie had 
southing 1n his backgro\llld he was trying to get away tram.. Trying to 
impress people all the t1llle." Lieutenant Saith was ot the opiDion that 
accused. "vaa 1n neecl ot psychiatric attent~on" (R 811-). 

The defense 1ntro4uce4 the tollovins exhibits: 

A report ot proceedine& rendered prior to h1a.41echarge purnant to 
Arrq Begulationa 615-369, dated l lfoTellber 1948, atated that aceuaed had 
tat:rans1ent personality reactions to acute situational -.1.adJuetaent.• (B 
26; Det Ex A). A "Bating Sheet" ot the Veterans Adllini11Jtrat1cm. ottice, 
Xontgmery, Alabama, 4ated. 15 March 1949, atated that accuaed :bad. a ten 
per cent disability rating tram. 9 lfoTlllber 1948 tor "Paychcmeuros1s, 
anxiety, mod.• (B 29; Det Xx D). . · 

In rebuttal, lPirat Lieutenant s. J. Me11a1na teat1t1e4 tor the 
prosecution that he knew. accused tor OTer a. yea:r, an4 that he waa accuee4'• 
executiTe otticer 1n the i..o,4 Signal COll8truct1on ~. Daring the 
entire tille he la1eY accuaed, accused'• beha.Tior vaa nol'UJ. (B 110-lll). 

Aa a witness tor the court, LieutanazLt J\Jnior Grade )CJron G. Sand.Uer, 
Medical Corp11, Vnit.ed States llav, paychiatriat tor the United States AZfq 
Roapital, Cam;p Gordon, Georgia, teat1t1e4 that, pursuant to orders ot the 
f!oam,mcJ1ng GenaraJ., Camp Gordcm., Georgia, he exaaine4 accued on 13 Je:rmar, 
1951, 811d studied acCW11ed ~ s :m111tary' recoria and ttthe collrl-ma.rti&l 
procee41nSM•" On 16 Jan.uar,r 1951, he preparecl a 'Vritte:a. paych1atr1o report 
an accused, which was .adaittecl 1n eT14ence without objectian (R 90; Proa 
:Ix 6). Lieutount sw.ter found: 
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"b. The accuaed at the time ot the alleged. ottense 
wu ao tar. free frca mental detect, disease, and derangement 
aa to be able concerning the particula.r acts charged to 
diat1ngu1sh right tram wrong. 

"c. The accused. at the time ot the alleged ottense was 
so tar :tree traa mental defect, disease, and de:nmgement as 
to be able concerning the part1culAr acts charged to adhere 
to the right. 

•a•. T~ accused possesses sufficient mental capacit7 
to understand the nature ot the proceedinsa against him and 
1ntelllgent]J to conduct or cooperate 1n hia defense.• 

The two psych1atr1at1 who testified agreed that accW!lw was a 
psychopathic personal1t7. Dr. Cleckle7, who teetitied tor the defense, 
stated that accused was aan. •1n the ord.1n&r7 sense,• but that hls 
condition is i:nown as a personal1t7 disorder or chare.cter behavior. 
Thia condition is described 1n Pe7ch1at17 1n M1}4tar, I.aw, 'IM 8-240, 
at paragraph 13~ as tollowa i · 

"* * * There 111 miq,le evidence that 1nd1Ticlual.s with character 
a:Ad-behavior disorders know that their actions are wrong. 
Typica.J.ly- the7 seek to explAin, neutralize, or escape tram 
their ottensea b7 evasiTe.explJmations, tllgbt, or the 
p1l.1Dg up of one prevarication on anoth8r. These actions 
1nd1ca.te that the7 know they ha.Te done something wrong.-:.--~It 
should be pointed out that while character and beha:nor 
diaorders a.re diseases ot the 1m1nd1 for the purposes ot 
teclmical aed1cal classitioation, military law Tien them 
as detects of moral character, not mental disorders." 

The condition ot accused thus represents a lack ot moral. rather than 
:mental faculties, a detect ot character or lack of will power, which did 
not attect his ab1l1t7 to dist1Dgu1sh between right and wrong or to adhere 
to the right. Acblittillg tor the sake ot argument that hie ecmdition 
resuJ.ted 1n an blpa1red ability to adhere to the ris}rt, or a partial 
irre.aponsib1l1ty< this YOUl4 haTe been no defense (CM 3389.34, Jones, 
6 !R..JC 269, 281}. . . . . · · 

The court heard all the evidence and obsened the witnesses and 
accused and toand that accused was not attectecl 'by azq- aental d1seaae 
or deransement as to be able concerning the particular acts charged 
to distingu1sh between right and wrona and to adhere to the.right. Fram 
a careful enm1nat1on of the eTidence, the Board ot P.eTiew concludes ~hat 
there is no re&Son to disturb the court;'• findings (CM 3.39794, LeCleire, 
'lm-JC 233, 2,54). 
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5. Del)artment of the Army records ehow that accused ie 30 yea.re of 
age, married and ha.a one child. Re graduated from high school in 1936 and 
attended Auburn University, Auburn, AlabtUll.8., for one and one-half years. 
He had enlisted service f'rom 1938 until he wa.'3 commieeioned a second 
lieutenant 1n 1942. He was promoted to first lieutenant in 1945. On 
2 October 1947 he .was ee:pa.rated from the service 1n grade or captain. 
On 16 October 194 7, he reenlisted ae a master sergeant and on 8 November l94o1 

was honorably d.1eeharged :pursuant to Amy Regulations 615-369. en or 1 

1about 19 A\lgl4st 1950, he was ordered to extended active d'!lt;y 1n grad:3 of 
captain as c--OJDOJand1ng of':f'icer, 403d Signal Construction Company. He is 
entitled to wear the Good Conduct Medal, .American Defense Service Medal, 
American Theater Med.al, Soldier's Medal, and World.War Victory Medal. 
The Soldier's Med.al was awarded 18 April 1945 for heroism in reecuing 
en injured soldier. Hie numerical efficiency ratings of record show an 
average of 4.1 from l. July 1944 to 31 December 1946. 

. . 

6. The court was legally constituted and had jurisdiction over 
accused and the offenses. No errors injuriously affecting the substantial 
rights of accused wei-e camnitted during the trial. The Board of Review 
is of the opinion that the record of trial is legally sutticient to 
support the findings of guilty and the sentence and to warrant confinnat1on 
thereof'. Dismissal is authorized upon conviction of a Tiol.Ation of' Article 
of War 61 or 9~. · 

_ (on leave) , J.A.G,C, 

J .A.G,C, 

J .A.G,C, 
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. JlEPARl.'MENT OF T!m AR« 
O!'tice of The. Judae. Advocat.e °"'1laral 

THE JUDICIAL COONCn. 

Harbaugh, Brown and Miokelwait 
Otticera ot The Ju.dge M.TOcate Genere.J.111 Corpa 

In the toregoing case of Captain Abihue J. l3ataon, Sr., 

0-1635552, Head.quarters and Headquarters ~, 317th Signal. 

Constru.ct1on Battalion, Cmn.p Gord.on, Georgia, upon the concurrence 

ot The Ju.d.8e Advocate General the sentence is conf1:rmed and 

will 'be carried. into exeout1on. A United. States Penitentiar7 

~~;J,~r:anfin«a~~~t--~~~~~---~ 
Robert w. Brown, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC 

I concur 1n tho :roreSoing action. 

~-IA.M.I-" P. 
)BJor. General, tBA 
Acting The Judge Advocate General 
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DEP.ART119.'IT CF TIIE JJl?::f 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345228 

UNITED STATES ) 
) 

25th JNFANTRY DIVISION 

v. ) 
) 

Trie.l by G.C.M.. , convened at APO 
25, 12 February 1951. Dismissal, 

Second Lieutenant WIIJ.,IAM: HASKEU., ) total forfeitures after promulgation, 
JU{ICR (0-972624), Company L, ) and confinement at hard labor for 
35th Infantry Regiment, APO 25 ) two (2) years. 

OPilHON of the BOARD OF REVIEW 
BROVlNE, illEI..AlID and WILKlNSCN 

Officers of The Judge Advocate General's Corps 

The Board of Review has examined the record of trial in the case of 
the officer above named and submits this, its opinion, to The Judge Advocate 
General and the Judicial Council. 

The accused was charged with a violation of Article of Har 75 in that 
he <lids 

"••*misbehave himself before the enemy by refusing to 
move from his position and aid in the defense of his unit, 
which he had been ordered to do, while his con:nnand was engaged 
with the enemy. tt 

He pleaded not guilty to, and was found guilty of, the Charge and Speci
fication. No evidence of previous convictions V/'%S introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
to become due after the date of the order directing execution of the 
sentence, and to be confined at hard labor at such place as proper authori
ty may direct for two (2) years. The reviev,ring authority approved the 
sentence and forwarded the record of trial for &ction pursuant to Article 
or War.48. 

·The record of trial discloses that the accused, Second Lieutenant 
William Haskell•. Jr•• joined Company L. 35th Infa.utry: Regiment,. for duty 
&boUt 1200 hours. 27 November 1950. At that time he was given no particular 
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assignment but told by the company co1lilll.Elllder, Captain Harley Lo Brown, 
to remain with the Command Post (CP) group. 

On the night of 27 .November 1950, Company twas in position in the 
vicinity of Yongbyon, Korea. At approxll!lately 0230 hours, 28 Uovember 1950, 
the Chinese Connnunists launched a frontal att~ck on the company, subjecting 
the CP area to artillery and mortar fire. At about 0300 hours, the communica• 
tions sergeant, Sergeant Kesslering, informed Captain Brown by telephone that 
the enemy was approaching the CP up the draw from the rear, whereupon the 
captain gave the following order to the accuseda nLb. Haskell, get up, get 
out of your fox hole and go help Sergeant Kesslering to organize a defense 
for the rear of the CP11 and added "They are coming up the draw behind us.n · At 
the time this order was given, Captain Brown was on his knees in the fox hole 
he occupied with Lieutenant Garretson, the executive officer, who was .lying 
along the other side of the hole, observing the enemy; accused was lying in 
a fox hole with Corporal Watson, radio operator, about six feet to the right 
front of Captain Brown. Accused denied hearj_ng any order directed to him 
although he admitted that he heard Captain Brown say sanething about. Sergeant 
Kesslering, fire fight and attack in the rear. However, Captain Brown stated 
that he gave the order in a loud, clear voice Md Corporal Watson testified 
that he distinctly heard the order which was given in a tone of voice 11 loud 
enough so that the second platoon ori the hill could have heard it11 • 

Lieutenant Garretson did not hear Captain Brown give accused an order at any 
tlllle, but stated that he was in and out of the fox hole several times and 
that it is possible that the captain might have spoken to accused without 
Garretson having seen or heard him do so. At this time "there was some small 
arms fire on the flanks of the CP", but, it was "not of any volume." The Chinese 
Canmunists "were not right in our position but pretty close. We could hear them,a 
However, there was no incoming mortar or artillery fire. 

While checking positions of the remainder· of the company by telephone 
for about five minutes after giving the order, Captain.Brown observed that 
accused had not moved from his fox hole so the captain, himself, went to the 
rear defense position and participated in a fire fight which lasted about 15 
or 20 minutes. After the enemy had been driven off and the firing had sub
sided, Captain Brown returned to his fox hole. He then ordered accused to 
get into a position where he could watch the draw in front of the CP, but 
during the' five minutes while the captain was on the telephone talking to the 
3rd platoon, he ob.served no indication that accused was going to obey this order 
either. Accused "just laid there in his hole." Corporal. Watson who was 
saddling up his radio preparatory to accompanying the captain also heard the 
order and observed that accused •didn't move1 didn't do nothing". Al!, Captain 
Brown on his way to assist the 3rd platoon passed accused in his fox hole, he 
again told him to get into position to watch the draw in front of the CP. 
The captain stated that in order to observe the eneiey properly accused would 
have to be on his knees at least, but that during the time the captain was 
in the CP area, accused did not assume that position; "he was laying on his 
back in his hole". The accused admitted that he heard this second order and 
that he was lying on his side at the time. He added, "It was several minutes 
later that I resumed the kneeling position and r·stayed in that position so 
that I could observe the major part of that draw. n 
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About a half hour after Captain Brown's departure from the CP to go 
up on the hill, Lieutenant Garretson had occasion to order accused to 
another fox hole to assist a wounded soldier and accused complied. At 
that time there were bullets going overhead, but the company CP was not 
under attack. 

The testimony also disclosed that this was accused's first,experience 
under fire. Captain Brown talked with accused on the day after the attack 
and was of the opinion a.ccus ed was extremely nervous and acted as though 
he were frightened. Lieutenant Garretson did not think that accused was 
qualified as an infantry officer. 

The specification :in the instant case closely 1711ow~ t~e form given 
in the Manual for Courts-l'artial, u. s • .Army, 1949,- a..'1.d it is deemed adequate 
to state an offense in violation of Article of War 750 Misbehavior before 
the enemy is by statute an offense fi,tnishable by death or such ot;her punish
ment as a court-,:nartial may direct.!:'./ The :Mnnual for Courts-M;i.rtial, u. So 
Army, 1949, defines misbehAvior before the enemy asi 

"* * * any conduct by an officer or soldier not conformable 
to the standard of behavior before the enetcy' set by the custom of 
our arms. 

* • • 
"Under this clo.use may be charged any act of treason, 

cowardice, insubordination, or like conduct committed by an 
officer or soldier in the presence of the enemy. 11 Y 

Winthrop describes misbehavior before the enetcy', as, among other thingsi 

"•**by any officer or soldier, as refusing or failing to 
advance with the command when ordered forward to meet the enetcy'J 
r,1r: • * refusing to d~ iuty or to perform some particular service when 
befor·e the enemy. tt !, . 

y 
Page 318, Manual for Courts-Ml.rtial, u. s. Arm:[, 1949. 

y 
Article of War 75; 10 u.s.c. 154~ y 

::/Paragraph 163~, Manual for Courts-J;hrtial, u. s. Army, 1949. 

Wint~op, llllitary I.aw and Precedents, 2d Pd, 1920 Reprint, P• 623. 
Article 99 of the Unifonn Code of Military Justice adds particularization 
under t_he Misbehavior Bef'.ore the .Enemy pro-vision, ''wilfully fails to do his 
utmost ·to encounter, engage., capture, or destroy any onaicy troops ***"• 
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In view of the recent decision of the Judicial Council in the 
Gilbert case, no question arises as to/:tfhe applicability of Article of War 
75 to the present situation in Korea.i 

The evidence is uncontroverted that Company L was engaged with the 
enercy- at the -t; ime and place alleged. The only question which requires con
sideration by ·i.;he Board of Review is whether the evidence established beyond 
a reasonable doubt conduct of the accused amounting to misbehavior before 
the enercy-. · 

The evidence discloses that accused failed to go to the rear to assist 
in the defense of the area when ordered by his commanding officer; that he 
continued to lie in his fox hole even after being ordered by his co:rmnanding 
officer to assume a position of watchfulness over a critical tactical area; 
and that he made no effort to assist actively in defense of the unit until 
after that area was no longer under attack. 

. 
Accused's denial that he ever heard the first order and his assertion 

that he complied with the second created issues of fact which the court 
resolved adversely to the accused. It was the function and duty of the court 
to weigh the evidence, judse the credibility of witnesses; and ~,tennine con
troverted questions of fact prior to arriving at its findings...§{and the court's 
findings are entitled to considerable weight by reason of th~ 1superior position 
it enjoyed in seeing the witnesses and hearing them testify..!/ 

In our opinion, the competent evidence in the record of trial justifies 
acceptance of the court's view as to these issues. Corporal Watson• accused's 
companion in the fox hole, heard the captain's first order distinctly and 
accused admitted that he heard parts of it which he thought did not pertain 
to him. In any event he did not move out of his fox hole nor did he act 
promptly to obey the captain's second order which he admittedly heard clearly, 
After danger in the immediate area had passed, accused assumed the position 
ordered by the captain. In discussing tardy compliance with an order, the 
Judicial Council stated in CM 343980, Fra.nklinJ 11 Ultinnta delayed compliance 
is no defense where prompt obedience is an essential purpose of the order 
* * •.''i/ In the instsnt case the evidence reveals a tactical situation wherein 
immediate obedianee to orders affecting defense of the CP would be of the 
gravest importance and unquestionably would be expected by the officer issu
ing the order. 

!jj' 
CM 343472• Gilbert., BR-JC Nd.vember 1950.

6/ . 
- Subparagraph 139a. of the M.anua.l for Courts-Vartial, u. s. Army, 1949J 

CM 325457, MoKinster• 74 BR 233 1 241. · 
:JI 

CM 323161, le.cewell, et al, 72 m 105, 109; MGM v. Fear, 104 F.2d 892, 
897, hn 2 (9th Cir. 1939).y 
CM 343980, Franklin, BR-JC 25January 1951, 
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The conduct of the accused in failing to comply promptly ½~th orders 
directing him to assist in the defense of the unit, when considered with the 
pertinent circumstances in evidence, establishes a pattern of cowardice and 
constit~~es misbehavior before the enerey within the meaning of Article of 
War 75.~ The refusal need r.ot be verbal but may be by conduct in £'ailing 
to comply with a.n order. 107 We agree with the court that the evidence estab
lishes beyond a reasrable doubt that accused is guilty of a violation of 
Article of War 75._!1 

It is noted that the crurt, after arriving at its findings, received 
in evidence at the behest of the defense, for purposes of mitigation, an 
extract from accused's °Chronological Record of Military Service", listing 
past assign.~ents as platoon leader and battery officer; also a psychiatric 
evaluation of the accused by the 25th Division Psychiatrist, dated 9 February 
1951, describing the accused as mentally responsible but psychologically and 
emotionally 11 not particularly well suit ed. --- to be an infantry officer.n 
The court by its lenient sentence indicated that it took this into account. 

The Board of Review has given consideration to the written brief and 
oral argument presented by accused's present counsel, Mr. Joseph F. O'Connell, 
and to the letter in accused's behalf frora Senator Theodore Frencis Greeno 

The court was legally constituted and had jurisdiction of the person 
and of the offense. No errors injuriously affecting the substantial rights 
of the accused were comrr,itted at the trial. The sentence is legal. The 
Board of Review is of the opinion that the record of trial is legally suffi
cient to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. 

The records of the Department of the Army reveal that accused is 
26 years of age and single. His parents a.re living in Pawtucket, Rhode 
Island. He was graduat~d fran high school in Providence, Rhode Island, in 
June 1943 and was inducted into the Arrey the following month. After train
ing as a ground aircraft observer, he was sent to the European Theater of 

y 
CM 343953, Reed, BR-JC 9 January 1951; CM 3437751 Williams, BR-JC 
18 January 1951; CM 343980, Franklin~ suora.; CM 344038, Fulsom, BR-JC 
13 March 1951. 

CM 3439531 Reed, supra. 

lY. 
CMl335526, Tooze, 3 BR-JC 313.340-3411 CM 338993, Pelkez, 6 BR-JC 289 
308-309J CM 3437931 Cruikshank, BR-JC 8 lkrch 1951. 
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({)erations where he served in Belgium., Holland and Germany. He returned 
to the United States in :March 1946 and was honorably discharged 2 April 
1946. After separation., he attended Rhode Island State Collece at Kingston, 
Rhode Island., for 3 years. In 1948 he becarie a member of the Rhode Island 
lfational Guard and on 13 June 1949., he was commissioned a second lieutenant, 
Infantry Reserve., having successi\11ly cempleted the Senior ROTC course at the 
c<?lleGe• Following two 15-day tours of active duty., accused entered into the 
active military service 20 July 1950 on a competitive tour for a commission 
in the Reg,ular Army. He was assigned initially to the 15th Infantry Regiment, 
Fort Benning., Georgia. Qi 2 Cktober 1950 he arrived in Korea and on 16 
Cktober 1950 was assigned to Company L., 35th Infantry Regiment. No efficiency 
reports are available since the date of his entry into the active military 
serviqe. There is no reconi of previous convictions or civil offenses. 

J.A,G,C 

~IA~, ~1'4~ J.A,G,I 

J .A,G,C 

I 
I 
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DEPARI'ME:NT OF THE AR-cr 

Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, M1.ckelwait and Young 
Officers of The Judge Advocate General1s Corps 

In the :foregoing case of Second Lieutenant William. Haskell, 

Junior, 0-972624, Company L, 35th Infantry Regiment, ~o 25, 

upon the concurrence of The Judge Advocate General the sentence 

is confirmed and 'Will be carried into execution. The United 

States Disciplinary Barracks or,one of its branches is designated 

as the place of confinement. 

~~/~~ ...-:? 
~c-.~:s""".-Mi-c-ke"""l,_wa_i..,.t-,"""B""'r_i,....g__,,,Ge..,.n-,-:J~AGC,..,,....,,,- Edward H. Y6ung, Colon;i, JAGC 

--..... .,,., , 

I concur in the foregoing action. 

cr:z::_, 

~ 
Major General, USA 
Acting The Judge Advocate General 

~~, I~$'/ 
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DEP.ARTMENT OF THE .ARMY (93) 
Office of Tb:J Judge .Advocate General 

Washington 251 D. c. 

J.AGK - CM 3452.72 
APR 3 1951 

UNITED STATES ) ANTIAmCRAFT .ARTILLERY 
) .AND 

v. ) GUIDED MISSIIE CENTER 

Capt&in EDG.AR L. WHITE 
(0-1049020), 4054th Area 
Servioe Unit, Fort Bliss, 

) 
) 
) 
) 

Trial by G.C •.M., conveDed at Fort Bliss 1 

Texas, 12 December 1950 an:i 3, 4, 5 a.np. 
6 January 1951. Dismissal, -cotal for• 

Texas. ) feitures, and oonfineioont for twelve 
) (12) years. 

OPINION of the BO.ARD OF REVIEW 
BAR.KIN, WOLF and LYNCH 

Officers of The Judge Advocate Ge:mral 's Corps 

----------------------~-------

1. The record of trial in the oase of the officer named above has 
been examiDed by the Board of Review an:i the Board submits this, its 
opinion, to the Jud.ioial Counoil a:r:d The Judge Advocate General. 

2. Aocused was tried upon the following charges and specifications 
(for convenienoe to the reader we include mxt to each specification the 
exhibit number of tb3 check to which it pertains}& 

CHARGE Ia Violation of the 93d .Article of War. 

Speoification la In that Captain Edgar L. White, 4054th Area. 
Service Unit, Fort Bliss, Texas, did, at Fort Bliss, Texas, 
on or about 28 October 1949, feloniously steal a. certain 
check drawn upon the Treasurer of the United States, payable 
to the order of First Lieutenant William H. Harden, dated 
25 October 1949 in tm sum of Twenty-five Dollars ($25.00), 
value of about Twenty-five Dollars ($25.00), the property 
of First Lieutenant William H. Harden, which oheok is more 
particularly described in specification 2, Charge I, below. 
(Pros Ex 3A-1) -

NOTE& Odd numbered Specifioationa 3-13, inclusive, an:i 17-35, 
inclusive, are the Sam9 as Specification 1, exoept that each 
speoifioation incorporates by reference the check set forth 
in the next successive even numbered specification and 
except in the following essential details a 
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Date of chaok 
Soec. am Offense 

3 31 Oat 1949 
5 31 Oct 1949 
7 30 Nov 1949 
9 30 Nov 1949 

11 31 Deo 1949 
13 31 Deo 1949 
17 31 Jan 1950 
19 31 Jan 1950 
21 28 Feb 1950 

23 31 Mar 1950 
25 31 Mar 1950 
27 30 Jum 1950 
2.9 31 July 1950 
31 15 Aug 1950 
33 27 Sep 1950 

2 Oct 1950 

35 25 Sep 1950 
5 Oct 1950 

Payee a.ni ovrn.er of check 

Capt George W. Gerome 
Capt Thomas L. Gairy 
Capt James P. Tillery 
Capt Edwin o. Mitchell 
2d Lt Roy L. Tussing 
Capt Maurice A. Rogers 
Capt Frank P. Worthen 
Maj Peter J. Lacey, Jr. 
1st Lt. Romaine s. Foss 

Maj William G. King, Jr. 
Capt Maynard P. Wood 

.Amount e.nd 
Value of oheck 

$402.00 
232.00 
442.00 
405.00 
330.00 
242 .oo 
362.00 
342.00 
357.00 

396.00 
173.00 

1st Lt Harry V. lierline;er,Jr.316.05 
1st Lt Walter Kern 408.00 
Capt Samual V. Cox 78.00 
Maj William P. Price 91.08 

Lt Herbert Navarro 50.83 

(Pros Ex 4A-1) 
(Pros Ex 5A-l) 
(Pros Ex 6A-l) 
(Pros Ex 7A-1) 
(Pros Ex SA-1) 
(Pros Ex 9A-l) 
.(Pros Ex llA-1) 
(Pros Ex 12A-l) 
(Pros Ex 13A-l 

CNrnership of check 
not alleged) 

(Pros Ex 14A-l) 
(Pros Ex 15A-l) 
(Pros Ex 16.A•l) 
(Pros Ex l7A•l) 
(Pros Ex l8A•l) 
(Pros Ex 19A•l) 

(Pros Ex 20A-l) 

Specification 2, In that Captain Edgar L. White, 4054th .Area 
Service Unit, Fort Bliss, Texas, did, at Fort Bliss, Texas, on 
or about 28 October 1949, with intent to defraud, willfully, 
wrongfully, unlawfully, e.n1 feloniously forge an endorsement 
on a certain check in substantially the following words and 
figures, to-wita 

OCT 25, 1949 
15-51 

TRE.ASURER OF TEE UNITED STAXES 000 

(TRE.ASURY 
SEAL) 

Pay$**** 25. DOLLARS a.ni 00 cts 

'1'o the 
Order of*** William H. Harden, 1st Lt. 

Box: 72.6, T.A.s. 
Ft. Bliss, Texas 

(Signature ot Disbursing 
· otfioer)· 

by falsely writing on the back thereof, without authority, 
the name "Vfilliam H. Harden,n· which said eildorsement; was a 
writing of a private nature nich might operate to the 
prejudice of another. (Pros Ex: 3A-l) ' 

2 

http:lierline;er,Jr.316.05


(95) 

NarE: Even numbered Specifications 4-14, inclusive, a.nd 
18-36, inolusive, are the same as Specifioa.tion 2., except 
in the following essential details s 

Speo. Date of check Payee am 
and Offense Indorsement .Amount of check 

4 31 Oct 1949 George W. Gerome $402.00 (Pros Ex: 4.A-1) 
6 31 Oct 1949 Thoma.s L. Gairy 232.00 (Pros Ex 5A-1) 

12 Nov 1949 
8 30 Nov 1949 James P. Tillery 442.00 (Pros Ex 6A-l) 

10 30 Nov 1949 Edwin o. Mitchell 405.00 (Pros Ex 7.A.-1) 
12 31 Dec 1949 Roy L. Tussing 330.00 (Pros Ex 8A-l) 

16 Jan 1950 

14 31 Deo 1949 Maurice A. Rogers 242.00 (Pros Ex 9A-l) 
27 Jan 1950 

18 31 Jan 1950 Frank P. Worthen 362.00 (Pros Ex llA-1) 
1 Feb 1950 

20 :n Jan 1950 
1 Feb 1950 Peter J. Lacey, Jr. 342.00 (Pros Ex 12A-1) 

22 .28 Feb 1950 Romaine S. Foss 357.00 (Pros Ex 13A-l) 
24 31 :V.ar 1960 William G. King, Jr. 396.00 (Pros Ex 14A-l) 
26 31 Mar 1950 Maynard P. Wood 173.00 (Pros Ex 15A-l) 

3 .Apr 1950 

28 30 June 1950 Harry V. H.erlinger, Jr. 316. 05 (Pros Ex 16A-l) 
7 Mar 1950 

30 31 July 1950 Walter Kern 408.00 (Pros Ex 17A-1) 
1 Aug 1950 

lS Aug 1-950 Samuel V. Cox 78.00 (Pros Ex 18A-l) 
18 Aug 1950 

34 27 Sep 1950 William P. Price 91.08 (Pros Ex 19A-l) 
3 Oot 1960 

36 2.5 Sep 1.950 Herbert Navarro 50.83 (Pros Ex 20A-l) 
6 Oot 1950 

Specifications 15 am 161 {F1Diing1 ot not guilty}. 

CHARGE IIa Violation of the 96th .Article·or War. 
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Specification 5, In that Captain Edgar L. White, 4064th Area. 
Service Unit, Fort Bliss, Texas, did, at El Paso, Texas, on 
or about 30 November 1949, with intent to defraud., willfully, 
wrongfully, unlawfully, and feloniously, pass as trua an:i 
genuine, a certain check in words and figures substantially 
as follows, to-wita 

TRE.ASillER OF TEE 

NOV 30 1949 
15-51 

UNITED ST.AXES 000 

(TRE.ASURY 
SEAL) 
To the 

Order of 

PAY Jo• 405 DOLLARS .AND 00 CTS 

••• Edwin o. Mitchell, Capt 
543., AA & GM Br TA S 
Ft. Bliss, Tex. 

$•••405.00 

(Signature of Disbursing 
Officer) 

bearing on the baok thereof an endorsement substantially 8JI 

follows, to-wit z "Edwin o. Mitchell/' a. writing of a private 
nature which might operate to the prejudice of another., which 
endorsement; was, as he, the said Captain Edgar L. White, 
then well knew falsely made and forged. (Pros Ex '.7A-1) 

NOTE: Specifications 7, 15 and 18 are the s a.ma 
5 except in the following essential details, 

as Specii'ication 

s.12eo. Date of checks 
and Offense Payee of Check .Amount of Cheok 

7 31 Deo 1949 
27 Jan 1950 Maurice A. Rogers $242.00 (Pros Ex 9.A-1) 

15 :n July 1950 
l Aug 1950 Walter. Kern 408.00 (Pros Ex 17.!-l) 

18 25 Sep 1960 
6 Oct 1950 Herbert Nava:-r-o 50.83 (Pros Ex 20A•1) 

N<Y.rEa Other Specif'ica.tions ot Charge Ila 
guilty). . . ' . 

(Fimi:nga of not 

.ADDITION.AL CHARGE Ia Violation of the 93rd Article of War. 
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No.rEa Speoifioations l aild. 2 are 
1, Charge I, except as followsa 

the same as Specification 

~ Date of Of'feme Pa.yee am owner. 
of Cbeok 

Amount and Value 
of Check 

l 
2 

10 Oot l950 
23 Oct 1950 

Mrs. A. P. Gray, Jr. 
1st Lt Charles J. DeMoIIS 

$ 7.14 
199.68 

(Pros Ex 23,) 
(Pros Ex 21A-l) 

Speoification 3 a The sa.me as Speoifioation 2, Charge I, 
except the date of oheck and offeDBe, 0 23 October 1950," 
th9 payee ani imorsement; of the oheok, "Charles J. DeMoIIB," 

_ a.nd the amount of the oheok, "$199.68.n (Pros Ex 21A-l) 

ADDITIONAL CHARGE Ila Violation of the 96th Article of War. 

Specifications The same a.s Speoii'ication 5, Charge II, ex.. 
cept the date of offense aild of the check, n23 October 
1950," the payee &.Ild itldorsement, "Charles J. ·Demo:ce, n 
&IJd the amount of the ohack, "$199.68. 11 (Pros Ex 21A-l) 

He pleaded not guilty to the charges and speoifioa.tions, and was town 
not guilty of Specifications 15 am 16, Charge I, not guilty of Sp, ci£ica.
tions 1-4, incluaive, 6, 8-14, inclusive, 16 and 17, Charge II, aIVi guilty 
of the other specifioatioDB a.Di the charges. No evidence of previous 
convictions was introduced. H.e was sentenced to be dismissed the service, 
to forfeit all pay ani allowances to become due after the date of the 
order directing execution of the sentence, alld to be coni'ined a.t hard 
labor at such place as proper authority may direct for fifteen years. 
The reviewing authority approved the sentenoe but reduced the period of 
confinement to twelve ,-ars a.m forwarded the record of trial for action 
under Article of War 48. 

3. Evidenoe 

a. For the Prosecution 

Si:t10e June 1949, ·accused ba.s been the immediate supervisor of 
Ca.pta.in Robert Bra.bee, who was in charge of "TAS Post Office, the School 
Post Office, 11 Fort Bliss, Texas. Tlw post ot'fice was located in the 
basement; of Building 516A, Breitt.mg Hall, am ba.d a.n inclosure within 
it. Three walls of the inolosure iDClude_ mail boxes individually num
bered, om of tbs three walls containing post office boxes with oombina• 
ti.on locks, am the other two walls, screened boxes. Normally, Captain 
Bra'beo ·had tour people worlcing in the post ot'tioe, including Corporal 
Norma .Arnaon. In the period 1 October 1949 to 31 October 1950, Captain 

s 
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Brabeo received approximately twenty complaints that che~ks expected by 
their addressees were not delivered. Most checks received at the School 
Post Office originated in the Fort· Bliss Finance Office aDd were turned 
over to the Fort Bliss Post Office from where they would be carried to 
the School Post Office. At the School Post Office the checks together 
with other mail would be alphabetized. and then distributed to the boxes 
of the addressees. On pey days, tbs la.st day of each month., a quantity of 
officers• checks were usually received. Captain Brabec could not recall 
a month in which accused did not stop by and assist in the distribution 
of such checks (R 93-96 ). Complaints concerning nonreceipt of checks were 
received by the United States Secret Service in December 1949 and an in
vestigation was initiated by Joseph L. Brownlow, Special .Agent, Uilited 
States Secret Service, El Paso, Texas. Preliminary investigation led 
Brownlow to conclude that interception of the checks was not occurring 
either at the Fort Bliss Fina.nee Office or at the Fort Bliss Post Office. 
On or about 1 January 1950., arrangements were made at the Fort Bliss 
Post Office to log out checks alphabetically, after which they were 
placed in a bundle am given to a military messenger for delivery to 
the School Post Office (R 118-120). On occasion, Captain Bra.bee served 
as messenger to bring the checks from the Fort Bliss Post Office to the 
School Post Office. On such· occasions, he observed the log being preps.red 
and would check "the quantity of the checks and the individual checks and 
receipt for them. 0 He then carried the checks to his post office and dis• 
tributed them to the boxes. He could find no way for a single check to 
be lost between the Main Post Office and the School Post Office (R 99-100),, 
Brownlow im.ependently reached the same conclusion., although the "depre
dations" continued. Complainants were shown either the photostatic copy 
of :the check involved or the original, and were instructed to maintain 
complete secrecy on the matter. Brownlow's examination of the checks 
as they came to his attention led him to the conclusion that the in
dorsements on the chec~s were executed by the same hand. Comparison of 
the handwriting exemplified by the indorsements with handwriting of the 
personnel of the School Post Office, and of the civilian and military 
branches of the Main Post Office led Brownlow to conclude that such 
persoDDel were not involved. This conclusion was strengthened by the 
com.posite description of the passer of the checks obtained by Brownlow 
(R 120-121,127). By approximately the latter part of September., BrownlOI' 
had accused "under suspicion. u With the knowledge and consent of the 
military authorities at Fort Bliss., Brownlow arranged to have close sur• 
veillanoe maintained over first class mail contaiiling Uilited States 
Treasury checks inclosed in window type envelopes. A logging out process 
was set up at the School Post Office. The log was to shovr -

"*** the point of origin, the name and address of the in
volved payee and in the event of checks which might have 
been forwarded., to also include the information as to the 
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original address shown on any particular item• .A.n:l. to like
wise cause such log to show the definite date of receipt and 
whether or not such item was received from the Military Branch 
of tbs Post Office at Fort Bliss or in a tie from the Main 
Post Office at El Pa.so, which also dispatches mail to the 
Artillery School Post Office. 11 (R 130) 

Instructions concerning the log were given to Captain Brabec and to 
Corporal Arnson and they were further instructed to watch the accused 
(R 129-130). Corporal Arnson set up the log on 2 October 1950. She 
further on that day made periodic checks at 15 or -~ minute intervals 
of all checks in boxes. Accused entered the post office, made casual 
conversation, wandered around the post office and left. Corporal .Arnson 
immediately made a physical check of the checks aDd discovered missing 
a check to Major William P. Price, which originated in Washington, D. c. 
Corporal .Arnson immediately called Captain Tavor:oina., who was "G-2tt and 
to whom soo was to report in the absence of Captain Brabec. On 5 Octobe:t 
1950, just subsequent to Corporal .Arn.son's observation that all checks 
were present am accounted for, accused visited the post office. No one 
else was present at the time. After he departed, Corporal Arns on dis
covered that a check to Lieutenant oorbert Navarro originating at the 
Finance Office, Fort Sam Houston, was missing, ani immediately reported 
to Captain Tavormina. On 10 October 1950, Corporal Arnson observed ac
cused outside the post office inclosure trying to open Box 203, a lock 
box belonging to Mrs. A. P. Gray, Jr. Accused's box was 204, adjacent 
to box 203. Accused caroo into the inolosure just after Corporal Arn.son 
had distributed checks into the boxes, aDd, after ha left, Corporal 
Arnson discovered that a ohaok to Mrs. A. P. Gray, Jr. was missing. 
On 23 October 1950, a oheok to Lieutenant Charles J. Demo:oa was found 
by Corporal .Arn.son to be missing immediately after accused had visited 
the post office. Corporal Arns on did not see accused take any mail matter 
on his visits on 2, 5, 10 and 23 October 1950 (R 107-114). 

There were introduced in evidence as Prosecution Exhibits 3-9, 
inclusive, am 11-21, inclusive, photostatic copies of checks and claims 
authenticated as true copies of official doclll!lBnts of the Treasury Depart
ioont, each exhibit containing a photosta.tio copy of a claim designated 
A-2, a.nd a oheok designated A-1 (R 123 ). 

The faces of Prosecution Exhibits 3A-l to 9A-l, inclusive, and 
llA-1 to 21A-l, inolusive, are identical respecti~Bly to the faces of 
checks set forth in even numbered SpGcifi~Q.tii;.,:nJ :2~14., inclusive, and 
18-36, inolu.,ive, of Charge I aDd Speoifioation 3 of .Additional Charge 
I. · It was stipulated that the photostats of checks are identioal copies 
ot original cbsoks introduced in evideme as Prosecution Exhibit 27 (R 180). 

It is noted that a obeck set forth in an even numbered specification 
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of Charge I is incorporated by ref'erenoe in the preceding odd numbered 
specification and that the check set forth in Specification 3 of .Addi
tional Charge I is incorporated by reference in Speoif'ioation 2 of .Addi
tional Charge I. The checks set forth in the specifications of' Charge 
II are, respectively, identical to tba cheeks set forth in the even 
numbered specifications of Charge I, a.f:d ·the check set forth in the 
Specification of .Additional Charge II is identical to the oheok set forth 
in Specit'ioation 3 of' Additional Charge I. 

The claim in each exhibit relates to the same specification u the 
accompanying oheck, and, except as to the claims contained in Prosecu
tion Exhibits 14 and 17, respectively, tb3 claims of Major KiDg (Specs 
23,24• of Chg I) am lieutenant Kern (Specs 29,30 of Chg !)were executed 
by the cla.imant;s in thei presence of Brownlow. who observed the claimants 
affix their signatures thereon as ha.Dd.writing exemplars (R 124-126 ). The 
cla.i~ were to be considered •solely as evidence of a £act that a claim 
for th~ amount involved in the specification to which it has referenoe 

. has been ma.de am as some evidence of' the valid am genuiDe signature 
of the per,son purporting to have made the olaim. • · 

By stlpulation, it was established that •the oh.eeks listed in 
Specifications 1,3,5, 7, 9,11,13,15,17,19,21,23,25,27,29 and 31 of' Ch&rge 
I am Specification 2 of' .Additional Charge I ·were issued by the Fort 
Bliss, Texas, Finance Office•; that the check listed in Specification 
33 of Charge I wa.s issued by. the Washington,, n.c. Finance Office; that 
the cheek listed in Specification 35, Charge I, was issued by the Fort 
Sam Houston Finance Office; that the check listed in Specification 1 of 
.Addi1,ional Charge I was issued by the New York City Finanoe ·Office; 
that the checks enumerated had not been received by the payees thereof 
or anyoIJe authorized by the payees to receiw them; ani that claims were 
made am stop orders entered (R 92, Pros Ex 2). It was further established 
by stipulation that the checks described in the Specii'ioatioDS ot Charge
II am the Speoif'ioation of .Additional Charge II were passed aDd uttered 
as true am genuim on or about the da.tes iDdioated in each specif'ioa- . 
tion am at the place named in each specification by an individual who, 
in·each instance, represented himself' to be the payee named in the in
str-um,nt (R 92, Pros Ex 1). 

Ea.ch of' the payees of the checks included in Prosecution Exhibits 
3-6, inclusive, 8 a.Ild 9, a.Id ,11-21, iDOlusive, denied receipt of the 
check upon which be was designated as payee, denied that the iDdorse
ment of his name upon the check was in his ha.Ddwriting, and denied au
thorizi:cg accused to receive the oh.eek or to inscribe the payee' a name 
upon the check (Specs 1,2, Chg I, R 296, Pros Ex 33;. Specs 3,4, Chg I, 
R 325-32.,7; Specs 5,6, Chg I, Pros Ex 38, R 2971 Specs 7,8. Chg I, Pros 
Ex 37, R 297; Specs 11,12, Chg I, R 318-322; Specs 13-14, Chg I, Spec 
7,, Chg II, Pros Ex 36, R 297; Specs 17,18, Chg I, Pros Ex: 29,, R 294; 
Specs 19,20, Chg I,, Pros Ex: 34, R 296; Specs 21,22, Chg I, Pros Ex 35, 
R 296; Specs 23,24, Chg I, Pros Ex 30, R 295; Specs 25,26, Chg I, R 
303-306; Specs 27,28, Chg I, Pros Ex 32, R 296J Specs 29,30, Chg I, 
Spec 15, Chg II, R 312-317; Specs 31,32, Chg I, R 306-309; Specs 33,34, 
Chg I,, R 300-303; Specs 35,36,· Chg I, Spec 18, Chg II,, R 310-3121 Specs 
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NAVY DEPARTMENT; 

• 
2,3, Add'l Chg I, Speo, Add'l Chg II, R 322-324). 

It was stipulated that the handwriting oontained in Proseoution 
Exhibits 24 and 25 wi-th the exception of the body of a 11buok-slip11 dated 
24 Ootober 1950 was written by accused (R 155). 

Lon H. Thom.as, an exan.iner of questioned documents employed by the 
United States. Treasury.Departmem., whose qua.lifioations as a handwriting 
expert were not contested by the defense, ma.de a. oomparilon of the ha.nd
writing contained in the indorsemants of the twenty oheoks contained in 
Prosecution Exhibit 27 (the originals of the photostats designated as. 
Pros Exs 3a-21a) with the handwriting oontained in Prosecution Exhibits 
24 and 25, am, upon the basis of identical writing habits appearing in 
both the questioDed handwriting and the ha.ndwriting stipulated to be 
accused• s, Thomas conolud.ed that the indorsements on the cbeoks were 
written by accused (R 174-191). 

Early in December 1949., at the credit department of Sears-Roebuok 
and Compa.ny, aocused presented the original of Proseoution Exhibit 7A-l 
(check to Mitchell) to Mr. Paul D. Buchholz to be ca.shed. Since the 
oheok was over Buobholz' "limitn he took accused's identifioation and the 
check to Mr. Millard L. Allen, then credit manager. The imorsement on · 
the oheok waa placed there by accused in Buchholz• preseme. Allen had 
Buchholz bdDg "Captain Edwin o. Mitchell" to his office (R 167-170). 
Aooused had two.cards, one being reoalled,by Allen a.a a 11Pass to Juarez,•· 
8.Ild the other as 11a. little ca.rd a.bout the same size which. had a. stamp on. 
it With General Homer's signature." The two cards were made out to 
•captain Mitchell.• Allen asked aooused tor his 11AGO ca.rd• but a.oouaed 
olaimed he had to turn it in because it was mutilated. .A.t'ter some further 
oonversa.tion with accused about 11Fort Bliss 8.lld Military things,• Allen 
approved the oheok and referred him to the ma.in oubier to get tbet momy. 
The oheok was cashed (R 162-163,165). 

On 27 Ja:nua:ry 1950., a.t the Soutmrest National Bank, aooused presented 
for cashing the· original of Prosecution Exhibit 9 (oheok to Rogers) to · 
Mrs. Edith Kilbourm, a.n employee of the bank. When Mrs. Kilbowne a.sked 
for his identifioati·on, a.ooused "arrogantly tossed'* a.n "AGO ca.rd'* in the 
lrindow. The name on tbs ".AGO card" was the 1am, u the. payee •s name, and 
Mrs. Kilbourne, ·believing~ tha.t •it ..was oorreo.t identii'ioation, 11 ca.shed 
the oheok (R 328-333 ). 

On approximately 24 Ootober 1950 at Food Ma.rt 22, 77 North Loop Road, 
aooused dressed in oivilia.n clothes outed the original of Prosecution 
Exhibit 21 with August s. Meil:!,&Der, Manager of tbs store. Prior to 
ouhing the ohBok, Meissmr was shawm by a.coused an 11.AGO card• with the 
1la?Dl9 •cbarles J. Demo:oe. •· Meissmr gave a.caused an indelible.·penoil _nth 
•hioh. to il'.ldor1e the cheok, a.Dd after a.ooused signed it "Charles J. ~Dem.one• 
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Meissmr cashed th£ cheok (R 157-159). 

In approximately November 1950 at the Warner Drug Store. 206 Mills 
Street, El Pa.so, Texas, Miss Eva R. Hernandez, the cashier of the drug 
store, cashed the original of Prosecution Exhibit 20 (Navarro oheok) 
for aooused, who was dressed in civilian clothes. Miss Hernandez gave 
accused the amount of the check, $58.83 (R 171-172-). 

Approximately three months prior to trial, at the Gene~a Loan a.Id 
Jewelry Company, El Paso, Texas, aooused puroha~ed a Halliorafter radio 
for $42.50. In payment; thereof, accused tendered the origioal of 
Prosecution Exhibit 17 (Kern check) to tha salesman, Alberto Barragan, 
who gave accused the radio and cash for the balance of the $408.00 
check. Prior to the completion of the transaction, accused showed 
Barragan an 110fficer' s Identification card" which had on it the name 
of the payee. of the check (R 335-336 ). 

On 2 7 October 1950, Brownlow, the Secret Service .Agent, aoting unler 
instructions of the Comma.Ilding General, searched accused's office, am, 
among some cancelled oheok.s ani a bank statement issued to accused and 
to Mrs. Virginia G. White, fown a window envelope containing an original 
Treasury check 11Serial No. 1 197 469, dated New York. New York. october 
4, 1950. over symbol*** No. 48, 480, *** the disbursing symbol of Pay
master Albert Goldman" payable t:> Mrs. A. P. Gray, Jr.• 409 Summit 
Avenue, Lawton. Oklahoma, in the amount of $7.14 - (R 132-133). Mrs. Gray 
had been awaiting a check in that amount in satisfaction of a claim against 
the post office for damage to a olook. She had not authorized accused to 
have possession of such a oheck. and ha.d not placed the oheok in hi1 desk 
(R .344-345). 

Lieutenant Colonel Alva E. Miller, Chief• Neuropsyohiatrio Service. 
William Beaumont Arm.y Hospital. Fort Bliss. Texas. whose qualifications 
as a psyohiatrist were not contested by the defense. examiDed aocused 
several times in the period 31 October 1950 ~o 9 November 1950 when 
accused was hospitalized at the Beaumont Army Hospi ta1. and also examined 
him for an hour aDd a }:la.If prior to testifying in court. During aocu.sed 1 s 
stay in the hospital, Colonel Miller performed both physical am neuro
logical examinations and• under his supervision and control. ba.d experts 
on his staff perform various psychologioal and intelligence testa. in,. 
eluding the Rorsobaoh examination, tho Thematic Apperoeption Test. and 
the Weohller-Bellevue Test, a.Id other types of tests whioh iDOlud.ed an 
"electro-encepha.logram.11 Based upon his examinations of aooused• in,. 
oluding the om immediately prior to his appearance in oourt. Col~ml 
Miller was of the opinion tba.t aoouaed had no neuropsyohiatrio disease. 
and had no muropsyohiatrio diaeeae in the period 1 Ootober 1949 through 
31 Ootober 1950• an:l tba.t during that period aooused oould diatinguiah 
right from lll"ong and adhere to the right. Colonel Miller we.a ,further 
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of the opinion tha.t cases of true 8lllllesia. are infrequent a.Ild that en 
individual who had periods ot vague memory or a.mil8Sia over a.n extemed 
period would show som ltwell-recognized" m.emal disease 11if' the situation 
were true." He ooncluied tha.t aooused 1s·~t a.t present_suf'fering from 
a.ny r.eoognized form of amnesia. (R 26o-267). 

b. For the Defense 

.After being apprised of his rights with reference to testifying in 
his own behalf', remaining silent, or making a.n umworn statement;, a.o
cused elected to testify in his awn behalf (R 229-231). 

He testified tha.t he is 30 years of a.ge and tba.t be enlisted in 
tho .Army in November of 1939, and graduated from Officers Ca.Ddida.te 
School in December 1942. Late in 1943 or early in 1944 ha was promoted 
to first lieutenant. He went; overseas to England in May 1944. He was 
a Battalion Adjutant until the nBattle for the Bridge11 a.t Rama.gen when 
he becaros coillllUUJder of a. "Firing Battery. 11 He returned i'rom overseas 
e.roUDd Christmas 1945. At no time during. that tour or a subsequent over
seas tour did he indulge in "black market aotivities. tt In .April 1946 he 
went to Hawaii where be s ta.yed for four or five months when he volunteered 
to go to Korea. He served in Korea. until JUJ:lB 1948 when he was evacuated 
beoau.se of yellow jaundice. He was assigIJed to the 11 88th Airbor:ne11 a.t 
Fort Bliss early in 1949 aIX1 in May 1949 be was assigIJed to the School. 
He was eJiarded the Purple Heart in England am earned the Good CoDduct 
Medal as a.n enlisted man. He also has four battle stars and the Victory 
Medal (R 231-233, 240-241). For seven months preceding trial, in addi
tion to other duties, he served as Agent Fi.DallCe Officer for the 4054th 
Army Service Unit (R 234). 

He explail'.lSd that bl9 pleaded guilty to the charges and specifioatioDS 
(on arraignment;), because while in con!'iDement be had read over the Secret 
Service reports and "other matters'* 8.Ild was thoroughly convinced of his 
guilt, although the period during which the events alleged occurred was 
hazy to him (R 234-235). With referenoe to the making, uttering or 
i'or g:i.ng of 11the checks,• ha testified as follows a 

"••• Tha.t I was in a position in my normal duties to ha.ve 
aooess to checks, material a.Di so forth. Not only did I 
have access to checks a.nd other material from the Postoffice 
during this period of approximately one year, I also knew 
tha.t an investigation wa.s being eorduoted to ascertain the 
loss of these particular checks i'rom the Postoffioe. ••• 
I knew that a. very rigid watch was being put on the checks 
that were delive~ed to the Student Officer Postof£ioe. I 
knew the checks were being registered in aild out; as a. 
matter o£ tact, I have very often registered obeoks out 
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~elf and obtained receipts for them from student; officers. 
From time to time in my duties as Student Officer Coordinator 
I have had checks mailed to me to give to stuient officers and 
this I have always done, too. "'** AB far a.s the taking of tm 
checks was concerned, very often as I can remember, aIJd again 
this is not a detailed description of any one larceny, forgery, 
utterance, it is a general description that I am trying to present 
to this Court of my actions, I very often had the desire to go 
down to th3 Postoffice and talce a oheok and sometimes I would 
have that desire for say several hours· a.n:l finally I would succumb 
to it am would go down a.n:l take a check from the Postoff'ioe, and 
immediately upon talcing such a check from the Postoffice it was 
my ha.bit to cash the check, immediately cash it, alld to immediately 
sperxi the money, an:l that was another abnormal feature of my ac
tion which I want;ed a.n explanation of. As far a.s .AGO Cards and 
other cards a.re concerned, it was my duty as Student Officer 
Coordinator to issue certain cards for identification, identi
fication cards, Juarez Passes, and Commissary Cards, and al-
though I understand it is incriminating to make this statement, 
I simply would put the name of the individual or the person 
namsd on the check on the card a.n:l go downtown and cash the 
check. •••" (R 237-238). · 

After cashing the checks he had a compulsion to get rid of the moDSy, al
though he had no compulsion to get rid of tm large amounts of money which 
he would collect as •BOQ fees.• On occasions be played tm slot ma.chines 
to get rid of the proceeds of the checks. On two or three occasions he 
"simply threw the moDSy away.• He made loans an:l ,was mver repaid. He 
did not want his family to benefit from tm money, an:l it did not, aDd 
he did not deposit any of the money in a ba.Ilk. He generally stole, 
forged, an:l uttered 11a.n instrument11 in a 11one-day period," and got rid 
of the moDSy. He could not recall .taking the cheok of Mrs. Gray aDd · 
oould not explain its presence in his desk. The only oheck whioh be 
recalled cashing was the cheok oasmd at the Food Mart. He supposed 
that the reason this incident remained in his memory was his apprehen
sion immediately thereafter. He expressed the belief that there is some 
WJknown 'psychiatric explanation for his behavior (R 237-238, 241-244). 

He recalled that his father died in 1949 arxi that he took a 45 or 
50 day emergency leave to Ida.ho where his father had lived. It took 
approximately two days -to make the trip. His father left a valuable 
estate but there was considerable conflict between aooused 8.Ild his 
father's wife oonoerning its disposition. Uilder the terms of the will, 
a.ocused must we.it until five years from his father's demise to inherit 
his share. At that time, aoouaed expeots to be able to remunerate 
persons who have sustained losses by virtue of his a.otions (R 248-251). 
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Me's. Virginia. White testified that she ha.s been married to accused 
for ten years, during which time accused has been in tbe Army. Accused 
8lld· 1.1rs. White were orphans and in Korea adopted a son who is presently 

· four years old. The only source of disagr~exoont between them during this 
period we.a accused's love for the .Army. Two weeks e.fter Mrs. White 
arrived in Hawe.ii, accused accepted a tre.nsfer to Korea e.lthough Mrs. 
White begged him not to take too tre.nsf'er. In 1949, Mrs. White noticed 
a change in aooused' s attitude toward home life. It .t'ollowed a. visit by 
accused's father from whom they did not bear e.fter the visit. In August, 
they learned that accused's father was ill, but the father's present wife 
coooee.led the lieriousness of his illness with tbe result that accused 
was not present when his father died. Accused had learned that be wa.s 
an orphan, but in September 1949 Mrs. White learned additional details 
ooooerniDg his nativity which she disclosed to him. Then., accused 
learned that bis foster mother we.a bis Il#J:tural mother e.l though his foster 
father was only that. Mrs. Wbite always ran her household within ac
cused's financial means, but did have three charge accounts inoludiDg 
ooo with Sears-Roebuck. In ad.ditiori., she and accused have an automobile 
on which they are making p5¥ments of' $44.'ZS a month. In the pa.at year, 
however, accused became ttcross 11 with Mrs. 'White if she started to buy 
anythiDg. With referenoe to the money acquired by accused iu his opera
tions, accused told Mrs. White that "be would throw money out of the oar
window and in garba~ cans. 11 None of' the money was spent on her (R 222-
231). 

Doctor .Arlin B. Cooper, a specialist in neuropsyohiatry., whose 
qualifications as a neuropsychiatrist were ad.mitted by the prosecution, 
testif'ied that ·he examined acoused on 6 December 1950. Based upon his 
examina~ion be feels that aocused is not insane, that his judgment was 
•very good and very sa.tisf'a.otory, n that he could find no sign o.t' symptoms 
of physical disease which would indicate that accused would have momen
tary periods of mental derangement. that aooused definitely knows right 
from wrong., tha.t., although from accused's tale of strong impulsive desires, 
other psychiatrists might conolude accused had an irresistible impulse, 
the witness did not concur. From what he we.a told by accused, Dootor 
Cooper believes these impulsive traits began to ma.nii'est themselves in 
June of' 1949. Doctor Cooper was puzzled because accused showed none of 
the characteristics of an ha.bitual criminal, although be was aware of 
the "wrong nature of' bis actions." Dootor Cooper could not determine •the foroe motivatiDg the repetition of the wrongful acts. He suggested, 
however, the possibility of se;Li'-punishment, the death of one's father, 
or the realization of' actual parentage, as the motivating factor. Ile 
did not believe that aooused would "instantly ref'ormu unless some ptmish
mant or treatment were brought to bear. Dootor Cooper was of' the opinion 
that a.ooused was abnormal, that the abnormality was not in the nature ot 
mental dei'eotivemss or of insanity, but could be an inadequate person
ality (R 208-22.J.). 
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The testimony of Brigadier General Jesmond D. Balmer (R 193-i95), 
Lieutenant Colonel Reinhard L. Speltz (R 196-200), Lieutenant Colonel 
Sidney I. Parsell (R 200-203), and Lieutenant Colonel Paul A~ Anson 
(R 204-207) pertained to accused's excellent performance of duty as an 
officer, and his good reputation in the community. 

4. Discussion 

Accused has been found guilty of the larceny of 19 United States 
Treasury checks which with oDe exception (Spec 21, Chg I) were alleged 
to be til.e property of the payees thereof, and which, with two exceptions 
(Spec 1, Chg I and Spec 1, Add'l Chg I) were alleged to be of a value 
in excess of $50.00 (odd numbered Specs 1-13, inol, and 17-35, incl, 
Chg I, and Specs 1 and 2, .Add' 1 Chg I); the forgery o:f' 18 of the al
legedly stolen oheoks (even Specs 2-14, inol, am 18-36, incl, Chg I, 
ani Spee 3, .Add'l Chg I); a.Di uttering five of the oheoks (Specs 5,7, 
15,18, Chg II, and Spec, .Add'l Chg II). 

It is conceded that the Treasury checks, subject of the findings 
of guilty above enumerated, were issued to the payees thereof by Fina.nee 
Offices of the United States. Uncontradicted evidence shows that noDe 
of the payees received the checks, that accused had opportunity to in
tercept all the checks in issue, that som;i of the checks were missing 
from the post office of destination after visits by accused, that ons 
oheok (Spec 1, .Add'l Chg I) was found in a desk in his office, am that 
the indorsements of the payees' naJIJeS on the other checks were in the 
handwriting of accused without the authorization of the payees. It was 
established by stipulation that the 18 checks iniorsed by accused were 
uttered and passed as genuine on the.dates alleged in the Specification, 
of Charge II, and the Specification of Additional Charge II. We here 
interpose mention of that presumption whereby it may be presumed that, 
in the absence of acything to the contrary showing, instruments are 
executed on the dates shown thereon. Comparison of those dates with the 
dates alleged in the Specifications o:f' Charge II and the Specification 
o:f' .Additional Charge II shows that in no imtanoe was a check uttered more 

, than 27 days after the date of its execution, and a .fortiori, by virtue of 
his bandwriting on the checks accused must have had each of the indorsed 
checks in his possession within 27 days of their execution. 

Larceny is defined as "the unlawful appropriation of persone.l prop
erty. which the thief knows to belong either generally or specially to 
another. with intent to deprive the owner permanently of his property 
therein. Unlawful appropriation may be by trespass or by conversion 
through breach of trust or bailmentu (MCM, 1949, par 180~). The -taking 
of a United States Treasury check ft-am an .Army message center prior to 
delivery of the check to too payee constitutes larceny of personal 
property o:f' the payee of a value of the amount shown to be due thereon 
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(Englaild v. United States, 174 F. 2d 466, 468). That the United States 
Treasury cheoks, subject of the finiings of guilty, were abstracted from 
a.n .Army Post Office by an officer having general supervision over the 
offioer in charge oft~ post office does npt constitute a distinction 
of substance from the case cited. 

There was no direct evidence that the accused in this case actually 
took the checks, although, as noted, he had opportunity to take all the 
checks, and as to some of the ohecks there was evidence that they were 
discovered to be missing from the post office immediately after visits 
by accused. In addition, one check, dated 4 October 1950, was founi in 
a desk in his office on 2 7 October 1950. Finally, all the checks were 
in accused's possession at a time within 27 days of their execution. In 
such instance, it is provided thata 

qProof that a person was in possession of recently stolen 
property ma.y raise a presumption that the person stole it, and, 
if it is shown that the property was stolen from a certain place, 
at a certain time and under certain circumstances, that the 
person stole it at the particular place and time and under the 
circumstances shown." (MCM, 1949, par 125a, p 151) 

The evidence in this case shows that the oh.eeks in issue were stolen 
and that, within 2 7 days of their theft, accused had possession of them. 
Such evidence, there being no adequate explanation of accused's possession 
of the recently stolen oh.eeks, warrants the findings of guilty of larceny. 

W'e note that Specification 21 of Charge I does not allege the owner
ship of the check allegedly stolen. Otherwise, tre specification alleges 
the theft of a United States Treasury oh.eek which is minutely described 
and on its face shows that it is payable to a named payee. NJ. allega
tion of ownership is not indispensable to the validity of a specifica
tion alleging larceny if the offense is sufficiently desoribed and the 
accused is apprised of the offense to the extent that he is able to 
marshal his defenses, if any, and "to enable the con:v-iotion or aoquittal 
to be pleaded in bar of a subsequent prosecution for the same offense" 
(Falgout v. U.S., 279 F. 513, 514). 

The evidence shows that all the oheoks exoept that subject of Speoi
f'ication 1, Additiona.1 Charge I, bore the purported ind.orsement of the 
payees, an:i that suoh ind.orsementa were in the handwriting of accused. 
With t~ exception of the Mitchell oheok (Spec 10, Chg I), all the 
payees of the checks in issue testified that accused was not authorized 
to inscribe their names on the oheoks. It was otherwise established 
that accused was without authority to have possession of the Mitchell 
check and, henoe, it must be oonoluded that he waa without authority to 
indorse it. 
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Pertinent to this factual situation is the following statoment of 

lawa 

uForgery is the false anl fraudulent making or altering 
of an.iDStrum.ent whioh would, if genui:ce, apparently impose a 
legal liability on another or ohange his legal liability to 
his prejudice. . 

"Some of the instruments that a.re subjects of forgery 
are checks, •••• 

"The instrument mu.st be false--mu.st purport to be what 
it is .. not. Signing the na.IOO of another to a check with intent 
to defraud is forgery as the instrument purports on its face 
to be what it is not.••• 

"To constitute a forgery the instrument must on its face 
appear to be enforceable at law, for example, a check or noteJ 

"••• It is immaterial, however, whether anyone be actually 
defral.lded or injured, or that no further step be ma.de toward 
carrying out the intent to defraud than the ma.king of the false 
writing. 11 (MCM, 1949, par 180.!_, p 243) 

The evidence further shows that the checks in question were passed 
e..s genui:ce and true. Such acceptance of the checks was a natural aIJd 
probable consequence of accused's false indorsement on the checks, and, 
hence, there was substantial basis for the court to infer accused's 
fraudulent intent (CM 343142, Wilder, 8 Nov 1950). 

Specification 28 of Charge I alleges in effect that a check executed 
on 3 0 June 1950 was forged on 7 March 1950. Specification 2 7, Charge I, 
alleges that accused· stole the same check li>n 30 June 1950. Specification 
14, Charge II, which alleged the uttering of the same check initially 
charged that the check was uttered on 7 March 1950, but by amendment 
(R 91), it was alleged that the check was uttered on 3 July 1950. Under 
a.11 the circumstances., it is apparent, and mu.st have been apparent to tl» 
defense, that the check could not have been forged prior to the date of 
its execution, that in eff'eot the date of the forgery is not alleged. 
The forgery, however, could not have been committed prior to 30 Jw:ie 1950 
nor subsequent to 27 Pctober 1990, the date of the affidavit to the origilll 
charges and spe-cifications, and accused was so apprised (CM 319163, Rice, 
68 BR 135,138). It does not appear that accused's substantial rights were 
injuriously affected by the allegation of an obviously incorrect date of 
commission of the offense. 

The evidence further shows that accused negotiated five of the oheokl 
which he had forged and received a. then present consideration in the face 
amount of the oh.eeks (Specs 5, 7,15 and 18, Chg II; Speo, .Add 'l Chg II), 
The foregoing summary of evide:cce contains all the elements of the offellS• 
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of uttering as set forth in pare.graph 1830, Manual for Courts-Martial., 
u.s. Army, 1949, am warrants the fil'.ldings of guilty of the apeci£ioa
tions under consideration. 

In attaining our conclusions that the' record of trial is legally 
sufficient to ·sustain the fiDdings of guilty of the several charges .and 
specificatioDS, we have not had recourse to the judicial admissions of 
accused. Suffioe it to say that accused generally admitted the theft 
of checks from the post office at the Artillery School and the forging 
and uttering of such ohecks. His testimony was particularized only with 
refereDOe ·to the check which he uttered at the Food Mart. 

5. .Aooused is 30 years of age, narriea, and has an adopted son 
four l8 ara of age. H.e completed one j8 ar of college work 1.t Willlamette 
Uniwrsity and in civilian life was employed as an automobile salesman. 
He had enlisted service in the Army from 6 November 1939 until he was 
commissioned as seooDd lieutenant on 23 December 1942.. H.e was promoted 
to first lieutenant in July 1943 am to captain in October 1946. Be 
had foreign service in the European Theater from May 1944 to October 
1945, am in Ha.we.ii am Korea from June 1946 to .May 1948. His overall 
efficiency ratings of record are as follows a 11·085, 11 11 111, 11 11 090," "135, 11 

•140,n "143. 11 

6. The court was legally oonsti tuted am had jurisdiction owr the 
a_ccused and of the offenses. No errors injuriously e.ffeoting the sub
stantial. rights of the aooused were oommitted during the trial. The 
Board of Review is of th, opinion that the record of trial is legally 
sufficient to support the fimings of guilty and the sentence and to 
warrant confirmation of the senteooe. Dismissal is authorized upon con,. 
viotion of a violation of Al"tiole of War 96 or 93. 

-...!~:::::::::~~'4!e:::!!t.d~~~s:z:::::::==::=:::-:::::::--:::::_,_J.A.G.C. 

-~~~:::=:::~~v.~·-'=:£:!!:!:":ti::!::...:...-• J.A.G.C. 
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(110) DEPAR:rME!IT 01 THE ARMY 
Office ot The Judge AdTOcate General 

TEE JUDICIAL ccmmn 

l3rown, Mick:elwait and Young 
Officers of The Judge AdTOcate General's Corps 

In the foregoing case ot Captain Edgar L. White, o-1ofl.9020, 

4o54th.Area Serrtce Unit, Fort l311aa, Texas, upon the concurrence 

ot The · Judse Advocate General, the sentence aa :modit1ed b,- the 

reTieving authorit,- 1a cont1l'Mi 8:114 v1ll be carried into 

exeouticm. A United State, Pen1ten.t.1ar,- ia 4ea1SDAted aa the 

pl.ace ot continement. 

Sick 1n hospital 
C. :a. Kickelwait, :Brig .Gen, JAJJO 

I concur 1n the fongoills action. 
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DEP.ARTicMJT OF THE J,J{l/f:l 
Of'fice of The Judge Advocate General 

Washington 25, D. C. 

JAGH CM 3452 77 
MAY 1 4 1951 

UNITED STATES ) SDCTH ARHY 
) 

v. ~ Trial by G.C.M., convened at Presidio 
of San Francisco, California, 28 

Lieutenant Colonel LESLTE EDWA.RD ) November-I-December 1950. Dismissal, 
ADJJ·S (0-29561), Headquart.ers, 
S:ixth .A:rrrr.,, Presidio of San 

) 
) 

total forfeitures after promulgation, 
and confinement at hard labor for 

Francisco, California ) one year. 

OPllIOH of the BOA.RD OF REVIEvY 
BROil'HE, FUNN and IREIAND 

Of'ficers of The Judge Advocate General's Corps 

The Board of Review ha.s examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General and the Judicial Council. 

The accused was tried upon the r ollowine; Charges and Specifications 1 

CHARGE Ia Violation of the 95th Article of' War. 

Specification 11 Finding of not guilty' 

Specification 21· In that Lieutenant·Colonel I.eslie Edward Adams, 
Transportation Corps, Headquarters, Sixth .A:rm:y, did at Chicago, 
Illinois, on or a.bout 17 March 1950, with intent to deceive 
Lieutenant Colonel J. G. Edwards, Inspector General Department, 
an officer detailed to conduct an investigation, officially 
state to the said Lieutenant Colonel J. G. F.d:wards, in reply 
to the following question, ttit is further alleged that you 
introduced Mrs. Newton to General libKa.y as Mrs. Ada.matt• make 
the following answers ttThat allegation, likewise, is absolutely 
falsen, · which answer was known by the ·said Lieutenant"colonel 
I.eslie E. Adams to be untrue and false, in that he did intro
duce Mrs. Neriss.& Newton. a. woman not his lawful wife, as his 
wife• to Brigadier General Neal Henry MJKey, on or a.bout 
7 September 1947. 
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CHARGE IIa Violat:tcn of the 96th Article of War. 

Specification la Finding of not guilty. 

Specification 2 a In that Lieutenant Colonel Leslie F.d.ward Adams. 
Transportation Corps. Headquarters Sixth Army•. did at Chicago, 
Illinois. on or about 17 .March 1950. with intent to deceive 
Lieutenant Colonel J. G. F.d.wards. Inspector General Department, 
an officer detailed to conduct an investigation. officially 
state to the said Lieutenant Colonel J. G. F.d.wards, in reply to 
the following questions "It is further alleged that you intro
duced Mrs. Newton to General McKay as l.Irs. Adams"• make the 
following answers ':That allegation., likewise. is absolutely 
false"• which answer was known by the said Lieutenant Colonel 
Leslie E. Adams to be mtrue andialse. in that he did intro
duce Mi:·s. Nerissa Newton, a woman not his lawful wife• as his 
wife. to Brigadier General Beal Henry McKay• on or about 
7 September 1947. 

Specification 3 a Finding of guilty disapproved. 

Specification 41 In that Lieutenant Colonel Leslie F.d.ward Adams. 
Transportation Corps, Headquarters Sixth Arrrry, a married nii.n, 

did at San Francisco. California. on divers occasions during 
the months of March and April 1949., wrongfully have sexual 
intercourse with one Nerissa Newton. a woman not his wife. 

The accused pleaded not guilty to both charges and all specifications. He 
was found not guilty of Specification 1, Charge I, and Specifications 11 
Charge II, but guilty of Specification 2., Charge I, of Charger. of Speci
fications 2, 3 and 41 Charg·e II. and of Chare;e II. No evidence of previoull 
convictions was introduced. Se was sentenced to be dismissed the service, 
to forfeit all pay and allONances to become due after.the date of the order 
directing execution of the sentence, and to be confined at hard labor., a. t 
such place as proper authority may direct., for one year. The reviewing 
authority disapproved the finding of guilty of Specification 3, Charge II, 
approved the sentence and des~nated Branch United States Disciplinary 
Barracks., Camp Cooke., California., or elsewhere as the Secretary oft he Ar'!!1'/ 
may direct., but not in a penitentiary., as the place of confinement. The 
record of trial was forwarded for action under Article of War 48. 

The evidence pertinent to the findings of guilty as approved is 
summarized as follows, 

The accused• a married nii.n, began living with Mrs. Nerissa Newton 
as "man and wife" in or about December 1942., a.t Camp Roberts. California 
and continued this relationship until his departure overseas in My 1944. 
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From overseas he wrote to Mrs. Nerissa Newton frequently and regularly. 
indicating his intention of marrying her. Upon his return· in 1947 they 
resumed their intinilte relations in and near Camp Stoneman, California. 
These relations continued with a few interruptions caused by his absence 
on official business until a few days before Christmas, 1948 , 

The accused reported for duty to Camp Stoneman, California,· about 18 
or 19 August 1947. Ch or about the second Sunday afterward Mrs. Nerissa 
Newton was with the accused at the camp and she was introduced. to Brigadier 
General Neal Henry McKay (now retired, then Comm.anding General of San 
Francisco Port of Embarkation} on the boat "Doughboy" as Mrs. Adams. 
General McKay remembered that on or about 6 and 7 September 1947 he and a 
family group ma.de a trip to Stockton e.nd on the return trip stopped at 
Pittsburg, loading point for troops from Stoneman, that the accused was 
present and aboard the boat from a half hour to forty-five minutes with a 
woman (Mrs. Nerissa Newton was identified by him in the courtroom as the 
woman} who was introduced, addressed and considered to be 1.h-s. Adams. Cn 
17 March 1950 the accused appeared before Lieutenant Colonel John G. :Edwards, 
IGD, Inspector General Section, Fifth Army, pursuant to a directive of the 
Commanding General, Fifth A.rrrrJ, that he (Lieutenant Colonel :Edwards) con
duct an investigation of the accused's activities. Among the questions by 
Lieutenant Colonel F.d.wards and the sworn answers thereto by the accused were 
the followings 

"426. "· It is further alleged that you introduced Mrs. Newton 
to General McKay as Mrs. Ada.ms. 

"A. That allegation likewise is absolutely false." 

The accused had been divorced_ from his first wife and on 15 May 1948 
had :married in New York.a German woman by whom he had a son during his 
overseas tour of duty. Mrs. Nerissa Newton suffered a nervous breakdown 
between Christmas 1948 and New Year's De.y 1949 and was in bad about five 
weeks. The accused saw· her constantly during this period of illness and that of 
her relapse after return to work. 'While she was sick, accused and she had 
no intimate relations but in Harch and from 1 to 16 April 1949, they resumed 
sexual contacts. six or eight times in March and five or six times in April, 
2 or 3 times weekly except when she was ill. A telegram was received in 
evidence, fromaccused to Mrs. Newton, dated 2 MD:y 1949, stating,"*** 
Hope all is well with you. Love. Les". She became pregnant between the 
last part of March and 16 April 1949 and the responsibility for this 
pregnancy was admitted by the accused to :Mrs. !Terissa Newton's ptsysician• 
Dr. Polk, who established the term of pregnancy as from six to eight weeks 
prior to 13 May 1949. Cn 8 June 1949 Mrs• Nerissa Uewton married Mr. 
Irving Joseph. She had no sexual-connection with him prior to their narriage. 
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1.It-s. Adams., present wife of the accused., testified that in Iarch and 
part of April (1949)~ she was sick., could not be left alone., and ~hat she 
was positive that her husband did not visit Mrs. Newton from the middle 
of February to about the middle of April. 

After explanation of accused's rights by the law member., the forr.ier 
elected to testify ttto the incidents and duration of his military service" 
but "not on the is sue: of his guilt or innocencett., in substance., as foJ.J.ows 1 

U'pon graduation from the University of Illinois in 1929 he was ap::_:iointed 
2d Lieutenant., FA., in the me and entered upon active duty as 1st Lieutenant, 
FA., on 14 February 1942. He was assigned as Classification and Assignment 
Officer., Reoruit Reception Center., !:i'ort Custer., MicM.~an., from which he,was 
transferred in Ma.?., 1942., to Camp Roberts as Assistant Classification and 
Assignment Officer; promoted to Captain., AUS., 8 Cctober 1942; transferred 
1 April 1943 to Arm:/ Service Forces Unit Training Center., New Orleans., as 
Classification and Assignment Officer and later as Chief of Personnel; was 
promoted to 1~jor., AUS., 17 December 1943; was then assigned to 13th Traffic 
Regulation Group. In l,1ay 1944 he went overseas with that group to the 
United Kingdom., arriving 5 June 1944; served as Transportation Officer in 
England; on 19 August 1944 was sent to Paris and assigned as Administrative 
Qf'ficer., Seine Section Transportation Office. On 26 December 1944 he wo.s 
transferred to Belgium in Transportation Section., Third .Army., and with "thi! 
Advance Section" served throu;;h· Belgium., Iw:emburg., Germany., and on V-E Day 
was outside Prague in Czechoslovakia. "During all this time I (he) served 
largely as Rail Transportation Officer., part of the time with the Advance 
Section of C~:r.ur.unications and part of the time with Forward and Rear, Third. 
Arey." Five d~ys after V-E Day., he was transferred to 106th Infantry Divi• 
sion as Staff Transportation Officer and then was Assistant Transportation 
Qf'ficer at Metz., Germany; in 1945 he became District Transportation Officer 
at Augsburg and l,funich. He returned to Zone of the Interior July 1947; was 
promoted to Lt Colonel., AUS, 19 November 1945. He reported to Camp Stoneman 
16 August 1947 and was assigned first as Camp Ex:ecutive·Officer, then as 
Commander of' Troops. On 21 April 1948, he was sent to Ca.mp Knox to inspect 
(observe) the Universal Military Training Unit. After a short leave, he 
returned to Camp Stoneman in the latter part of May 1948 and was assigned 
duty as Transport Commander on Arrrzy- Transports., sailing out of San Francisco 
and New York Ports of Embarkation until 15 September l948J he then was 
assigned as G-1., San Francisco Port of Embarkation., Fort Mason., remaining 
a.t·Fort Mason until 6 July 1949 when. he was then assicned to the University 
of Illinois as Assistant P1vS&:T; on 23 January 1950 he was transferred to 
Headquarters Fifth Arrrzy-., Chicago., Illinois and on 1 July 1950 was transferred 
to Headquarters Si:xth .Aimy., reporting at the latter station on 17 July 
1950. He then was assigned as Assistant Army Transportation Officer, Head
quarters Sixth Arm:/, his most recent assignment. Ch 26 July 1946 he was 
promoted to permanent Lieutenant Colonel, Regular Arrey, date of rank -
1 July 1948. He has never been subject to any disciplinary action under 
Article of' War 104 or ever court-martialed. His efficiency ratings., without 
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exception, have been "Superior" and "Ex:cellent". He has the .usual campaign 
ribbons - Northern France, Central Europe, Rhineland, Ardennes; he was 
awarded the Bronze Star and Arrrw Connnendation Ribbon. 

Accused's general reputation for truth, honesty and integrity, and 
as an officer and a gentleman, according to his superior, Colonel 7fuitcom.b, 
was "very high"; General McKay's opinion of accused, "* • • personally and 
officially, was quite high". 

Ch 18 ~tober 1950 Mt-. Hirschberg and other defense counsel attended 
the pre-trial investigation of charges against accused and made formal 
demand, orally and later by-letter, upon the Investigating Officer for an 
opportunity to cross-examine Mrs. Joseph and Irving v. Joseph. The 
Investigating Officer informed :Mt-. Hirschbere; that he had written Mrs. 
Joseph, requesting her to make herself available for cross-examination 
and that she had telephoned that she was refusing to do so on the grounds 
that me had ma.de a statement relative to the facts and did nbt feel that she 
had to make herself available at that time; that he (the I.O) told her 
that he had no power of subpoena to bring her in. Accused, after being 
properly advised of his rights as a witness, testified under oath that on 
18 July 1950 he was told by Lieutenant Colonel Gray, Staff Judge Advocate, 
3ixth .A:rrrw, 'that the Commanding General had issued an order that he (the 
accused) "was not to contact Mrs. Newton Joseph or her husband in any way"; 
that he had complied with that order; that at that time he had not engaged 
counsel and did not know wey he was asked to stay away; that Mrs. Joseph 
had asked him to telephone on 17 July 1950 and, when he did so, her husband 
answered the telephone and refused to talk to him or to let her speak to 
him. . . 

During the trial,· in oral argument before this Bos.rd and in individual 
counsel's brief, nru.ch emphasis was placed on·the assertion that due proceas 
of law was violated in that defense counsel had no opportunity to cross
examine Mrs. Joseph and her husband during the pre-trial investigation and 
that, as a result thereof, accused's substantial rights were invaded. }~s. 
Joseph testified that she asked to be ax:cused from such cross-examination 
and that the Investigating Officer, in fact, excused her. Although Colonel 
Dillaway, the Investigating Officer, was not called as a witness, it may be 
a.acertained from the quotation in the record of his rmmarks to counsel 
that he did not excuse the witness but merely replied to her inquiry, when 
whe indicated objections to appearing, that he had no power to compel her 
presence. Even accepting as true the facts as stated by Mr. Hirschberg, 
the accused, and Mrs. Joseph, there was,·if anything at all,rno more than 
a procedural error pi the conduct of the pre-trial investigation which did 
not affect accused's substa:qtial rights. If a defect, this would be a 
"non-jurisdictional" one. 'Y It was correctly stated that the Investigatine; 

Y<JM. 337089, Aikins, 5 BR-JC 331, 346; Humphrey, Warden v. Smith, 336 
u.s. 695, 697, hn 2 (1949). 
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Of'ficer could not have compelled the attendance of Mr. or Mrs.,Jos.eph 
by the issuance of any process. 2/ Consequently, whether he did or did not 
excuse her from attendance, after she took exceptions to appearing, is 
unimportant since it is apparent that neit4er she nor her husband intended 
to be present for juch cross-exam.ination.Y 

Defense counsel requested a short continuance during cross-examination 
of Mrs. Joseph, expl~ining that he wanted the Court to "take an earlier 
adjournment in order to give us time to prepare for further cross-ex~a
tion on the. grounds that it is the first time that we have had to cross
examine the witness at all f_rom her own testimony." There was a short 
recess with the understanding that the trial judge advocate and the court 
might continue examination of the witness without prejudice to defense coun~el 1 

~enewing his cross-examination ttlater on". After a recess for lunch, 
examination by the court continued until defense counsel was asked by the 
law member if he had a:ny questions; thereupon the former replied affirllll.tively, 
Cross-examination of Mrs. Joseph continued with no renewal of the request 
for continuance. After Mr. Joseph te'stified, defense counsel was queried 
as to whether he wished to continue cross-examination of Mrs. Joseph a:nd 
he replied in the negative. The law member inquired of defense counsel 
whether his cross-examination was completed "except for e:ny after-thought 
th.at may come up" and defense counsel replied in the affirmative but con
tinued with the statement that he "was going to ask the indulgence of the 
court a -- for a short continuance so that -- in ·order to give us an 
opportunity to adduce evidence relative to the cross examination of this 
witness 6n the ground that we never have had an opportunity--". Then the 
law member asked defense counsel whether he meant that "something rnay arise 
that you may want to question her further11 to which defense counsel :Teplied 
"Yes". Nothing more was said about a continuance. In passing, it may be 
noted that the accused retained the services of the .regularly appointed 
def-et.i.se counsel both of whom were~present throughout the trial and both 
of vrhom were officers of the Judge Advocate General's Corps, one a Lieu
tenant. Colonel and the other a Captain. It may be assumed that these 
officers fully advised the two individual counsel of their,, ~ight to request 
a reasonable continuance to prepare for cross-examination,~or for other 
purposes if there was any real need of one. 

2/- CM ETO 25, Kenney, l BR ETO 13; 18; page 31, Ma."'lud for Courts-:l1artial, 
u. s. Arnzy-, 1949. 

3/,,*** The determination of whether there ha.s been a thorough and impartial 
investigation (which is the real object of ,Article of War 46b) is a 
question of fact primarily for the decision of the appointing authority 
and in the absence of an-abuse of discretion his determination is con• 
clusive (CM 322052• Shamel• 71 BR 19• 28i CM 204275, Liohtenf'els. 7 BR 
395• 402); er. Henry v. Hodges, 171 F.2d 401, ~02, hn 1 (2d Cir. 1948). 

y 
CM 3364191 Halprin• 5 BR-JC 301, 323. 
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It is concluded that the law member acted properly in denying the 
motion to dismiss the proceedL~gs for failure to comply with Article of 
War 46~ jUld Para.graph 35a of the Manual for Courts-Martial. u. s. Army, 
1949. ~ 

Defense counsel moved to dismiss Specification 4• Charge II, on the 
ground that no offense was alleged, asserting that adultery is not pleade11 

absent a statement that both parties were married, adding that in eny 
event the offense of adultery.is not a crime in the State of California 
and additionally, that there is no allegation that the offense was com
mitted on a military reservation; he appended the ground that the specifi
c.a.Hon is ambiguous and indefinite in point of time. These points are also 
ureed by defense counsel in hi~ brief submitted to this Board. The first. 
contentions are not acceptable for the reason that the accused was not 
prosecuted for a crime under the law of the State of 9~1ifornia but ±'or an 
offense under military law, the 96th Article of War.§/ As for the question 
of alleged ambibuity and indefiniteness. the place o.nd approximate dates of 
the offenses were clearly pleaded. U~d,er the circumstances there was no 
legal necessity to be more specific. '!.f The law member acted properly in 
denying this motion. An additional motion at the outset of the case, to 
dismiss, because four witnesses requested by the defense were not present. 
was denied as premature but was apparently abandoned inasmuch as aft.er the 
prosecution rested, the defense failed to pursue it further. and made no 
request for a continuance as to their testimony. Hor does it appeab 1v,hat 1 

if anything they would have added to the facts in the stipulations.~ 

E/ Cf. United States v. Five Cases. 179 F.2d 519• 523• hn 13 (2d Cir. 1950). 
holding that one may not silently nurse along an expected error to the 
point of reversibility and then be allowed to take advantage of a situ
ation which by his silence he has helped to create. 

6/ 
- CM 276559• Francis. 48 BR 359, 367; subparagraph 117g_ of the l!hnual 

for Courts-Martial, U. S.Army, 1949; CM 329522• Love• 78 BR 93, 94, 
cited by counsel does not hold that both p~rties mentioned in an 
adultery charge must be alleged as married (aa accused asserts) but 
only that one be so pleaded. In the instant case. it was alleged 
that accused was married. 

II 
Manual for Courts-Lia.rtial. U. S • .A:rrcy, 1949, App. 4g. -

a/ . 
- Jackson v. Sanford, 79 F. Supp. 74• 76J hn 4• 5 (N.D. Ga. 1947), affd. 

163 F.2d 8751 cert. den. 332 u.s. 848; McKinster. MO-JAGA 811 88; 
~attlebawn, MO-JAGA 224• 227;' Riise. MO-JAGA 237• 241. At the close 
of the case after the I.aw Member inquired if accused had been afforded 
an·· opportunity at the trial to "present all the evidence on 1llehalf of 
the accused.that you know about~, individual defense counsel replied, 
ttNothing occurs to the Defense at this moment." 
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Defense counsel objected to the introduction of testimony by the 
prosecution relative to the intimate relations betvreen the accused and 
l~s. Joseph prior to the offenses alleged in Specification 4, Charge II. 
The w~ight of opinion fav,.ors permitting this kind of evidence for pur
poses of c·orroboration.E/ Although the evidence introduced by the prose
cution went back in time to 1942 · there was no actual interruption in the 
amorous and sexual relationship between the accused and Mrs. Joseph except 
a period of enforced separation caused by accused's overseas duty. It 
cannot be said that the law member abused his discretion or prejudi~ed the 
accused's rights by permitting this background to be introduced. lO/ At 
worst, the evidence with a remote time element was merely cumulative of 
other indications of sexual ponnections of more current date; hence, in the 
face of additional and co;npelling evidence of built, it cannot be considered 
as prejudicial error. 11/ 

The competent evidence sustained beyond a reasonable doubt the findings 
of guilty as approved by the reviewing authority. Urs. Joseph (then Mrs. 
Nerissa Newton) was introduced by the ,accused as :Mrs. Adams at the time and 
place alleged in Specification 2 of Charge I and Specification 2 of Charge 
II~ This was corroborated by Brigadier General McKay, to the extent at least 
that accused interposed no objoction when she was referred to by that name 
in the presence of the General. There can be no question that the accused 
knew that he made a false statement to Lieutenant Colonel Edwards v.rhen he 
swore that the allegation that he had introduced Hrs. Nerissa Hewton 
as his wife was absolutely false. The pattern of accused• s relations wt.th 
Hrs·. Hewton over such a long period of time was such that beyond aey 
reasonable doubt the accused felt the impact of the question put by 
Lieutenant Colonel Edwards and deliberately ma.de his response forceful 

9/ . 
- 167 A..L.R. P• 601 "The rule is quite generally adhered to that proof of 

prior offenses of the same kind with the same person is admissible in 
evidence in prosecutions charging adultery or fornication, in corrobora• 
tion of the offens,e for which conviction is sought" and cases cited. 
167 A.L.R. P• 603 (The fact that prior acts of intercourse between the 
par~ies, if treated as an offense would be barred by the statute of 
limitations, has been held not to render evidence of such acts inadmissible 
in a trial on a charge of' adultery" and cases cited; also see King v. 
United States, 144 F.2d 729, 732, hns 9, 10 (8th Cir. 1944), cert. den. 
324 U.S. 854; Waiss· v. United States, 122 F.2d 675, 682, hns 14, 15 (5th 
Cir. 1941); 1 Am Jur, Adultery, sec. 56. 

_!gl 
Cohan, MO-JAGA 370, 374; C-f'. P• 154, subparagraph 125b of the Manual for 
Courts-Martial, u. s. um::,, 1949. 

rJ:/cM 2~1111, Fla. ischer, 24 BR 8.9, 99; Clark, MO-JAGA 304, 306; CM 230928,t# 

I.anyon, 18 BR 115, 125; Article of' War 37, 10 u.s.c. 1508. 
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with intent to deceive. Ylith reference to the offenses of wrongful sexual 
contacts charged in Specification 4, Charge II, the testimony of l~s. Joseph 
establishing the times and places of the illicit sexual intercourse, cor
roborated by accused's telegram and admissions, together with evidence that 
the latter was a married man supplied all the elements of the offenses re
quired by law. Strong corroboration additionally appears from the testimony 
of Dr. Polk that the accused admitted that he was responsible for lc'rs. 
Nerissa Uewton' s pregnancy which Dr. Polk established to have been from six 
to eight weeks' duration as of 13 1/fay 1949. 

The oral argument and written brief of appellate defense counsel have 
been considered in this review. 

The court was legally constituted and had jurisdiction of the person 
and of the offenses. No errors injuriously affecting the substantial · 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty as approved and the sentence, and to warrant con
firmation of the sentence. The sentence is legal. 

The reviewing authority designated a place of confinement. In the 
· instant case, the confirming authority, the Judicial Council acting with 
the concurrence of The Judge Advocate General, is the proper agency to 
designate the place of confinement. ,!Y 

The accused was born on 5 April 1906 at DeLa.nd, 111:inois. He was 
married to Doris Depuy on 6 January 1934. This marriage ended :in divorce 
obtained by her on 21 January 1948 in Cook County, Illinois. Ch 15 May 
1948 he married Anneliese Vleigelt, in New York City. He was the father 
of a son born to Anneliese Weigelt in July 1946. He finished high school 
in 1925 and was graduated from the University of Illinois with a B.S. 

· degree in 1929. He was superintendent of city schools in Brownstown, Illin.ais 
from 1929 - 1931; assistant prinicpal and director of athle.tics in the High 
School, DeLa.nd, Illinois from 1931 - 1934; a camp educational adviser with 
the CCC from 1935 - 1937; and Field Office Manager with the Federal Social 
Security Board from 1937 - 1942. He obtained his H.S. in Education from 
the University of Illinois in 1934. After being commissioned as a Reserve 
Second Lieutenant in Field Artillery upon graduation from the University of 

El 
Subparagraph 87b• of the Manual for Courts-Martial, u. s. Arnw, 1949; 
Article of War 48 (c) (3) lO U.S.c. 1619; CU 343793• Cruikshank, 
ER-Jc. 8 March 1951, (BR Opinion. p. 14}. 
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Illinois in June 1929, he was promoted to First Lieutenont on 16 September 
1933, and went on active duty in that grade on or· about 14 February 1942, 
became a Major on 17 December 1943 and Lieutenant Colonel on 19 November 
1945. He was integrated in the Re6ular .A:rrrry as a Captain on 26 July 1946 
and was promoted to Lieutenant Colonel in the Regular .A:rID¥ on 15 July 1948, 
He was awarded the Bronze Star and the Army Commendation Ribbon. His per
formance of duty was rated excellent or superior from 1942 through 1947; 
it varied from ex:cellent to superior to very satisfactory from 1948 to :rvr.y l 

'.950. He has no record of prior disciplinary action. 

~-'ff~_-!)..t0;;_--.~"-ff ·J.A.G.C, 

10 
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DEPARI'MENT OF THE ARMY 

Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, Mickelwait and Young 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Lieutenant Colonel Leslie Edward Adams, 

0-29561, Headquarters, Sixth Army, Presidio of San Francisco, 

Cal:1fo:rnia, upon the concurrence of The Judge Advocate General 

the sentence is confirmed and will be carried into execution. 

The United States Disciplinary l3arra.cks or one of its branches 

is desieJlS,ted as· the place of confinement. 

I concur 1n the foregoing action. 

w 
MlJor General, USA 
Acting The Judge Advocate General 

~( 1rs1 
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DEPARTMENT CF THE AIO£! 
Office ot The Judge Advooate General 

Washington 2s. D. c 

APR 1 3 1951 
JAGH CK 345284 

UNITED STA.TES ) TWllMTY-FIFTH INFANTRY DIVISION 
) 
) Tried by o.c.M., convened at APO 25, 
) 13 February 1951. Dishonorable dia

Sergeant First Class <RAYSON' A.. ) charge, total forfeitures after pro
WALKl!R (RA-17241881), Company "G", ) .lllllgation, and confinement for Life. 
35th Inf'antry RegillBnt, A.PO 25. ) 

OPINION of the BOARD OF REV'Iffl 
M'.ILLm. FITZHUGH and mEI.AND 

Of':f'ioera of The Judge Advocate General' a Corps 

1. Tha Board or ReviEIW' has examined the reoord of trial in the 
case of the soldier named above. and submits this. its opinion• to The 
Judge Advocate General and the Judicial Council. 

2. The aocwsed was tried upon the followi.ng Cha.rge and Speoi:f'ioa
tionsa 

CHARGE, Violation or tho 92nd .Article of War 

Specifioa.tion ls In that Sergeant~ First Claes Gr~son A. Walker• 
Company •G" • ~5th Infantry Regiment• .APO 25, did• near Ipchan.g• 
Xorea, on or about 14 January 1951, with malice aforethought, 
willfully,deliberately, feloniously, tmlawfull:y'• and with 
prllll18dita.tion kill Kim Jae Sun, a human being, by shooting him 
with a carbine. 

Speoitioation 21 Jn that Sergeant First Class Grayson J.. Walker. 
Comp~ "(It', ~5th Intantry Regbicmt, J.PO 25• did• near Ipohe.ng, 
Korea, on or about 14 January 1951, with malice aforethought• 
willtully• deliberately, feloniously, unlawfully, and with 
premeditation kill Bak Un Ym• a bman being, by shooting her 
nth·a oa.rbine. 

http:Ipohe.ng
http:followi.ng
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The accused pleaded not guilty to. and was fcund guilty of, the Charge 
and its Specifications. No evidence of previous convictions by court• 
martial was introduced. He was sentenced to be dishonorably disclarged 
from the aerTice, to forfeit all pay and allowances to become due a.fter 
the date of' the order directing execution of the sentence, and to be con• 
fined at hard labor at such place aa proper authority :may direct for the 
term of his natural life. The reviewing authority approved the sentence 
and forwarded the reoord of trial for action under Article of War 48. 

3. The aooused was charged with and fotmd guilty of two specif'ica• 
tiona of premeditated murder in violation or Article of War 92. 

Murder is the unlawful killing of a human being with malice a.tore
thougltt (U:::M, 1949, par. 179a, P• 230). Malice may consist of an 
intention to ca.use death or grievous bodily harm (Ibid, par. 179a, P• 231), 
and may be presumed when a homicide is caused by the use of a deadly weapon 
in a mamer likely to result in death (Ibid, par. 125a, P• 151). A. deadly 
weapon is anything with which death m,q be easilr and-readily produced 
(A.cers v. United States, 164 u.s. 388, 391 (1896}~ Murder does not require 
premeditation, bu€ if premeditated, it is a more· serious offense and may 
be ptmished by death. J.furder is premeditated when the thought of taking 
life was consciously conceived, a apeci_fio intention to kill someone formed 
and the intended act considered for a substantial period, however briet 
(IDV. 1949, par. 179a, P• 231J CK 337089, Aikins end Seevers, 5 BR-JC 331, 
375, 390• and authorTtiea therein cited; cil 339Z54, Barnes et al, 8 BR-JC 
219, 249, 263; CM 344372• Davis• BR-JC• April 1951). 

The evidence establishes that on 14 January 1951• near Ipohang, 
Korea, the accused• accanpanied by Sergeant Earl J. Hilt• entered a house 
occupied by two elderly Koreans and ordered them to leave. He followed 
the old man outaide and shot him through the head with his carbine. He· 
dragged the body to the rear of the building end covered it with strair. 
The accused thsn im.portwied Sergeant Hilt to shoot the old wanan and• 
upon Hilt's refusal, accused wem. to the door of' the houae and shot tho 
old woman as she was sitting by the •hibachi•. Sergeant Hilt did not 
exaro1ni, the bodies but; he observed that the old man had been shot through 
the forehead am was losing lots of blood and that the old lady tell baolc 
against ·the •hibachi• after she had been shot. The next dq Kim Sang Nam, 
a Korean woman, discovered the bodies in the same position in which they 
had been lefi by the accused. She ideJ.Ititied the two as her father, Kia 
Jae Sun, 69 yea.rs of age, and her mother, Bak Un Yw, 67 years of age. 
Both -persons ba.d been shot through the head and W9re dead. The accused 
ottered no evidence and declined to testify. 

Clear:cyr. the tactual situation in this oas• reveals cold-blooded 
murder, consciously conceived and deliberately «xeouted. That the 
accused rea.lized the iniquity of his crimes ia manitest in hi• adls)nition 
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to Sergeant Hilt and the others upon hi• return to the road block 
immediateq tbereaf'ter "to keep quiet a.bout 1t•. Without justifica
tion in law or ta.ot, the accused shot these two aged. defenseless people 
through the head ini'licting wounds or a nature likely- to produce death. 
He left them. as dead and they were so discovered. the next day by their 
daughter. There need .be no dir-ec:t expert test1mo?J1' as to the cause of' 
dea.thJ the dea.th may be presumed to have been ca.used by apparen:t wotmds, 
pa.rticula.rly, when th.ere is no suggestion in the record that the deceased 
died from arr., other ca.use than that relied upon by the prosecution 
{40 CJS sec. 186• P• 1088J Franklin T. Sta.te, 180 Tenn 41• 171 SW 2d 281, 
282 {1943)). Not a scintilla. qt' evidence 1ra8 offered to negate :this pre
sumption. We conclude that the a.coused was· f'Ully and convincingly proven 
guilty of' the pramedita.ted murders of Kim Jae Sun and Bak Un Yun (CM 339254, 
Barnes et al, supra; Cl4 343929, Ibarra, BR-JC, January 1951). 

4. The accused is 21 yea.rs of' age. He enlisted 27 May 1948. £or a 
period of six years at Jefferson, Uissouri. There is no evidence or 
previous convi~ions or ~r·civil offenses. 

5. The court n.a legally constituted and had jurisdiction of the 
person and the oftenses. No errors injuriously a.tf'ecting the substantial 
rights of the accused were committed during the trial. In the opinion 
or the Board of Review, th6 record of trial is suf'ficient tq, support the 
.findings of guilty an~ the sexrtence and to warrant confirm.at ion of the 
sentence. A sexrtence to death or 1mprisomnent for life is mandatory upon 
conviction of premeditated murder in Tiolatiai or Article of War 92. 

~d ~,J.A.G.C• 

• 

~.£_(!.:_.. • ..,4.w:A.G.C• 

• 
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DEPARIMENT OF '.rlrE ARMY 

Office or The Judge Advocate Oenera.l 

TEE JUDICIAL COUNCIL 

Brown, Mickelwit and Young 
Officers of The Judge Advocate General's Corps 

In the foregoing case or Sergeant First Class Grayson A. Walker, 

RA 17241881, Company "G", 35th Infantry Regiment, APO 25, upon 

the COI?-ctUTence or The Judge Advocate General the sentence is 

confirmed. and will be carried into execution. A United Sta.tee 

Penitentiary is designated as the place of confinement. 

Sick 1n hoe itaJ. 2-L:A,,u~
-C.----B-.-Mi-ck_e_l__ fX~~ JAGCwa.1..,_t_,_B_ri_g--,..,__JAGC--

. 0~ 
Robert w. Brow, Brig Gen, JAGC 

Chainnen 

I concur in the foregoing action• 

.~adc·fr{9l~
P. SHAW 

Major General, USA 

.cJ-:Z ~ /7._r Acting The Judge AdTocate General 

; I j 
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uffice of The Judge Advocate General (127)

.,asitlngton 25, D. C. 

JAGK - CM 345320 

MAY 1 7 1951 
U N I T E D S T ~ T E S ) UNITED ST;,_TES ARMY Ciu"UBB:EAN 

) 
v. ) Trial by G.C.M., convened at Fort Clayton, 

) Canal Zone, 8,9,10 and 19 January 1951. 
Captain ELWOOD E. STOPJ1 ) Dismissal, total forfeitures after pro
(0-1636706), 7461st Arrrry ) rr.ulgation, and confinement for two (2) 
Unit (Signal). ) years. 

OPINION of the BOARD .CF REVli.W 
BAJ.1KIN, v;OLF and BRJ,-H\T 

Officers of The Judge Advocate General's Corps 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its.opinion, to.the Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the foll~vdng charge and specifi
cations: 

CHARGZ I: Violation of the 96th Article of War. 

Specification 1:: In that Captain Elwood E. Storm, 7461st A:rmy 
Unit (Signal), did, at Albrook Air Force Base, Canal Zone, 
on or about 9 October 1950, with intent to defraud wrongf~ 
and unlawfully make and utter to the Albrook Air Force Base 
Exchange, a certain ch~ck, in words and figures as follows, 
to wit: 

No. 815 NAT. BANK OF FT. SAM HOUSTON 
SAii ANTONIO, TEXAS 

9 Oct 1950 
Pay to The ll__ 
Order of _____A_l_br;;..o;;.;o;;.;;.k....,;;:;Ex:=cha=ng;;i.,i,..;,e______1li30 100 

!2.... 
~Thi~·~rt_...y_.an=d-:100~----------~DOLLARS 

· U. S. Currency 
7461st A.u. 
87-4208 ·Elwood E. Storm 

016.36706 _ Capt. 
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Speo. 

2 
3 
4 
5 

6 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

24 
' 25 

26 
27 
29 
30 
31 

and by means thereof did fraudulently obtain from the Albrook 
Air Fore':' Exchange, $30.15 la.wtul money of the United States 
he, the ca.id Captain Elwood E. STORM, then well knowing that 
he did not have and not intending that he should have suffi. 
~ient funds in the National Bank of Fort Sam Housten, San 
Antonio, Texas, for payment of said check. 

NOTE: Specifications 2 through 6, 8 through 27, and 29 through 
31 vary materially from Specification 1 only with respect to 
the payee, the date and the amount of check as follows: 

Payee 

Albrook Air Force Base Exchange 
n n n n n 
U U H U H 

Cash (National City Bank of 
New York, Pahama. Branch) 

Fort Gulick Noncommissioned 
Officers Club 

Fort Davis Officers Club 
ti n n" 

Fort Gulick Officers Club 
II II n" 
II II II" 
n II II II 

II n n II 

Pacific Sector Officers Mess 
It II n" 
II n n" 

Fort Kobbe Ex.change 
II H H 

it u" 
Fort Amador Exchange 

n n n 

Fort Ko~be Noncommissioned 
Officers Club 

Fort Kobbe Ex.change 
Commissioned Officers Mess {Open) 

II n II " 
II n n n 

U.S. Navy Ships storee 
" ti " " It 
n n n It 11 

12 Oct 1950 
lJ Oct 1950 
14 Oct 1950 

13 Oct 1950 

7 Oct 1950 
3 June 1950 

10 June 1950 
lJ May 1950 
14 May 1950 
17 May 1950 
27 M..y 1950 

7 Oct 1950 
13 Sep 1950 
25 Sep 1950 
27 Sep 1950 
7 Oct 1950 

10 Oct 1950 
16 Oct 1950 
13 Oct 1950 
16 Oct 1950 

13 Oct 1950 
13 Oct 1950 
29 Sep 1950 
16 Sep 1950 
15 Oct 1950 
6 Oct 1950 

10 Oct 1950 
12 Oct 1950 

Amount or check 

$50.00 
25.00 
35.00 

40.00 

25.00 
20.00 
20.00 
20.15 
50.00 
30.00 
30.00 
25.15 
40.00 
25.00 
25.15 
40.15 
50.00 
50.00 
50.00 
45.15 

50.00 
50.00 
45.00 
25.00 
20.15 
50.15 
30.15 
50.00 

Specification 7: (Disa.pproved·by reviewing authorit71• 
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Specification 28: In that Captain Elwood E. STGRii , 7461st Army 
Unit (Signal), did, at Panci.Il1.a. City, Republic of Pan@ila, on or 
about 9 October 1950, with intent to defre.ud wrongfully and 
unlawfully make and utter to the Eotores De Colon, u.tt., a 
certain check, in .-Iords and figures as follows, to wit : 

TO N..:~T. RJ1:K GF FT. SiUi: HOUSTON 

SAK id?rOi:H_c....,_T_~___s_______..,... 
i1T2JT.e of Branch 

Bank ..:.ddress (City and State)·- DATE 9-0ct 1950 

Pay to the 00 · 
Order of____o_t_or_e_s_D_e_C_o_l_on..._ ____• $ 45 .100l·~ __ __ 2 _s_. A· ______ 

no 
_F_ort_.y,__F_i_v_e_an_d__l_O__O________________ DOLLARS 

Printed Name Elwood E. Storm Sign Here Elwood E. Storm 

Military Address 7461st A.U. Serial No. 01636706 

87-4208 Rank __c_a__p_t__• _s_._c__•___ 

and by means thereof did fraudulently obtain from the Motores 
de Colon, S.A. credit in the amount of $45.00 on the purchase 
price of an automobile, he, the said Captain Elwood E. STORH, 
then well lmowing that he did not have and not intending that 
he should have sufficient funds in the National Bank of Fort 
Sam Houston, San Antonio, Texas for payment of said check. 

Specifications 32-41: (Disapproved by·reviewing authority). 

Specification 42: In that Captain Elwood E. STORK, 7461st Arrey 
Unit (Signal), did, at ~'uarry Heights, Canal Zone, on or about 
15 I.fay 1950, borrow the sura of $100.00 from Corporal Americo 
Scogno, an enlisted man, to the prejudice of good order and 
military discipline~ 

Specification 43: In that Captain Elwood E. STOR.l~, 7461st Army 
Unit (Signal), did, at Quarry Heights, Canal Zone, in June 
1950 borrow the sqm or $100.00 from Corporal Americo Scogno, 
an enlisted man, to the prejudice of good order and military 
discipline. 

Specification 44: .In th~t · Captain Elwood E. STOP.l{ , 7461st Army 
Unit {Signal), did, at Corozal, Canal Zone, on or about 9 
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;,ugust 1950, with intent to defraud, wrongfully and ur,lawfully 
r.,ake and utter to the Corozal Noncomissioned Officers t Club, 
Corozal, Ca11.al Zone, a check dr2.wn on the KG.tional Bank of 
fort Sam Houston, San .tilltonio, Texas in the auount of ;;,,50,00 
(the said check having been returned, is now in the possession 
of Captain Elwood i. Storm) and by mea.t1s thereof did fraudu
lently obtain from the Noncomrrissioned Officers I Club, Corozal, 
Canal Zone, ~,,50.00 lawful money of the United States, he, the 
said Captain Elwood E. STORE, then well knoviing that he did 
not have and not intending that he should have sufficient funds 
in the Hational Bank of Fort Sam Houston, San .Antonio, Texas, 
for payruent of said check. 

:;,JorE: Specifications 45, 47 and 49 vary materially fron Speci
fication 44 only with respect to the payee, the date and the 
amount of check as follows: 

Spec. Payee Date Amount of Check 

45 Corozal T:oncommissioned 
Officers Club 26 August 1950 t; 50.00 

47 Fort Clayton Noncommissioned 
Officers Club 24 August 1950 100.00 

49 Quarry Heights Exchange 27 January 1950 25.00 

Specifications 46, 48, 50-53: (Disapproved by reviewing 
authority). 

Specification 54: (Finding of not guilty), 

Specifications 55 through 68 and 71 through 85: (Disapproved by 
· reviewing authority). 

Specifications 69 and 70: (Findings of not guilty). 

Specification 86: In that Captain Bl.wood E~ STORl-l:, 7461st Arrey 
Unit (Signal), having on or about 15 May 1950, become indebted 
to Richard H. Harper in the sum of ;;200.00 for money received, 
and having failed without due cause to liquidate said in
debtedness, and having on or about 1 September 1950 promised 
said Richard H. Harper to repay the $200.00 in monthly pay
ments of ~50.00 each and, after lliaking one such payment, on 
16 October 1950 again promised said Richard H. Harper in 
writing that he would pay the ~150.00 balance due by ma.ld.ng 
payments. of $50.00 each between the first and the fifth day 
of the months of November, December and January, did, without 
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due cause at Balboa, Canal Zone, between 1 lfoveiuber ::~nd 
10 December 1950 wrongfully and dishonorably fail to keep 
said promise. 

CE1'.1{GE II and Specification: (Kolle Frosequi). 

He pleaded not guilty to Charge I and its specifications, 2r.d 1·I3.s found 
not guilty of Specifications 54, 69 and 70 and guilty of the other speci
fications and of Charge I. lJo evidence of previous convictions was in
troduced. He was sentenced to be dismissed the service, to forfeit all 
pay c:.nd allow~,nces to becoi;.e due after the date of the order directing 
e::ecution of the sentence, and to be confined at hare. labor, at such 
place as the proper authority may direct, for five years. The review
ing authority disapproved the findings of guilty of Specifications 7, 
32 through 41, 46, 48, 50 through 53, 55 through 68, and 71 through 85, 
approved the sentence, reduced the period of confinement to two years 
and forwarded the record of trial for action under Article of ·,iar 48. 

3. Evidence 

Only the evidence relating to the offenses of which accused was 
found guilty as approved by the reviewing authority will be summarized. 

a. For the Prosecution 

It was duly stipulated that accused 11was, at the time of the alleged 
cow.mission of the offenses charged, in the military service of the United 
States of America, and that since that tirr,e he has continuously been and 
now is in said service11 (R 43). 

Specifications 1-4 
::iss Francisca Robles, Haih Ca.shier, Albrook Air Force Base Exchange, 

Canal Zone, testified that she cashed four checks .for accused, payable 
to the Albrook Air Force Base Exchange, dr~wn on the National Bank of 
Fort Sam ,;rouston, San Antonio, Texas, on dates and in amounts, as follows: 

Spec. No. Amount 

1 9 October 1950 $J0.15 (Pros Ex 2) 
2 12 October 1950 50.00 (Pros Ex 4) 
3 13 October 1950 25.00 (Pros Ex 5) 
4 14 October 1950 35.00 (Pros Ex 8) 

(R 203-206). 

The checks were returned unpaid by the drawee bank on 17, 21 and 24 
October 1950 because of insufficient funds in accused's account (R 51-52, 
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I-ros :Sx 60-J). Restitution of these checks was made in full on 8 
Januar-J 1951 (R 210, Def Ex A). 

Specification 5 

:::r. John P. Sidebotton:., .::iubm.'.l.llager, Eational City Bank of New York, 
:t-2.nr,L,a City, Republic of Panama, testified that, on 13 October 1950, he 
c2.shed a ci1eck for accused, pa.yabl'e to 11 Cash, 11 drawn on the National 
Bank of Fort Sam Houston, San Antonio, Texas, in the amount of ~;40.00. 
'l'he cneck was returned unpo.id by the drawee bank on or about 19 October 
1950 because of insufficient funds in accused's account. Upon being in
formed through official channels and by the witness personally, that the 
check had oeen dishonored, accused made restitution in full on or about 
18 lfove.uber 1950 (R 147-15.3; Pros .l:lx.s 47,48,48A,48B,48D, 60-J). 

Specification 6 

:-!3-ster Sergeant Willia..11 L. Graham, Secretary-Treasurer, Noncommissioned 
Officers Club, Fort Gulick, Canal Zone, testified that, on 7 October 1950, 
he cashed 2. check for accused, payable to the Fort Gulick NoncQ"lll1dssioned 
Officers Club, in the amount of :;25.00, drawn on the Bank of Fort Sam 
Houston, San Antonio, Texas. It was returned unpaid by the drawee bank 
on 17 October 1950 because of insufficient funds in accused's account. 
:a.estitution was made in full on 4 January 1950 (R 166-170, Pros Exs 56, 
56:i., 60-J). 

Snecifications 8 and 9 

Fi,rst Lleutenant .:.lbert E. Hill, Secretary, Fort Davis Officers Club, 
Fort Davis, Canal Zone, testified that accused cashed two checks at the 
Club, payable to the Fort Davis Officers Club, drawn on the National Bank 
of Fort s~n Houston, San Antonio, Texas, on dates and in_amounts, as follo~ra: 

Date Amount 

8 .3 June 1950 $20.00 (Pros Ex 54) 
9 10 June 1950 20.00 (Pros Ex 55) 

·.:?he checks uere returned unpaid by the drawee bank on 15 and 20 June 1950 
because of insufficient funds in accused's account. Accused made resti- · 
tution in full of both checks within _.a short time after he was notified 
of their return unpaid (R 161-165, Pros Ex: 60-J). 

Specifications__lQ:-.14, 

Captain Earl 1;. Scarborough, Club Officer, Fort Gulick Officers Club, 
Fort Gulick, Can.::i.l 2one, testified th&t he cashed five checks for accused, 
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payable to the Fort Gu.lick Officers Club, drawn on the N2.tional Bank of 
Fort San Houston, San Antonio, Texas, on dates and in a.mou.-its as follows: 

25 and 31 1-:a.y 1950 because of insufficient funds in 

Spec. Ho. ~ AJnount 

10 
11 
12 
13 
14 

13 iiay 1950 
14 Hay 1950 
17 L.ay 1950 
27 hay 1.950 
7 October 1950 

C;20.15 
50.00 
30.00 
30.00 
25.15 

(Pros :tJC 49) 
(Pros Ex 50) 
(Pros Ex 51) 
(Pros Ex 52) 
(Pros 3x 53) 

'.1.'he first four checks (Pros ~cs 49 ,50,51,52) were returned unpaid by the 
dr3.wee bank on 22, 
accused's account, 2.Ild tne fifth check (Pros Ex 53, 53A) was returned 
unnaid bv the drawee bank on 17 October 1950 for the sa.ire reason. Ac
cu;ed made restitution in full of the first four checks (Pros Exs 49, 
50,51,52) within a week after he was notified of their return unpaid, 
and of the fifth -check (Pros Ex 53) on 4 January 1951 (R 153-161, Pros 
Ex 6o-3). 

Specifications 15-17 

:i.:r. Arthur L. Yearwood, Bartender, Pacific Sector Officers Ness, Fort 
Kobbe Branch, testified that he cashed thre3 checks for accused, payable to 
the Pacific Sector Officers i•:ess, Fort Kobbe Bro.nch, dr&wn on the National 
Bank of Fort Sam Houston, San Antonio, Texas, on dates and in amount~ as 
follows: 

Sp;c. IJo. Amount 

15 13 September 1950 $40.00 (Pros Ex 12)
16 25 September 1950 25.00 (Pros Ex 13)
17 27 September 1950 25.15 (Pros Ex 14) 

(R 197-200). 

The checks were returned unpaid by the drawee bank on 19 and 20 October 
1950, respectively, because of insufficient funds in accused's account 
(R 76-79, Pros Ex 6o-3). Accused made· restitution in full of these checks 
on 16 January 1951 (R 187). 

Specifications 18-20 1?4: 

¥..rs. Ann Lute, Cashier, Fort Kobbe Ex.change, Fort Clayton, Canal -
Zone, testified that she cashed four checks for accused, payable to Fort 
Kobbe Exchange, drawn on the National Bank of Fort Sam Houston, San 
Antonio, Texas, on·d.ates and in amounts as follows: 
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Spec. No. Amount 

18 7 October 1950 $40.15 {Pros~ 1) 
19 10 October 1950 50.00 (Pros Ex 3) 
20 16 October 1950 50.00 (Pros Ex 9) 
24 1.3 October 1950 50.00 (Pros Ex 6) 

(R 19.3-197). 

The checks were returned unpaid by the drawee bank on 17, 21 and 26 
October 1950 because of insufficient funds in accused's account (R 51-54, 
Pros Ex. 6o-J). Restitution of these checks was made in full on 8 
January 1951 (R 210, Def Ex A). 

Specifications 21 and 22 

Miss Carmen Fong, Cashier., Fort Amador Exchange., Fort. Amador, Canal 
Zone, testified that she cashed two checks., payable to the Fort Amador 
Exchange., drawn on the National Bank of Fort Sam Houston., San Antonio., 
Texas., on dates and in amounts as follows: 

Spec. No. Amount 

21 1.3 October 1950 $50.00 (Pros Ex 7) 
22 16 October 1950 45.15 (Pros Ex 10) 

(R 200-202). 

The checks were returned unpaid by the drawee bank on 21 and 2.J+ October 
1950, because o! insufficient funds in accused's account (R 52,58,127-
129; Pros Ex:s 7 and 10). Restitution of these .checks was made on 8 
January 1951 (R 210, Def Ex A). . 

Specification 23 

Sergeant First Class Maurice E. Belisle., Secretary-Treasurer, Ron
commissioned Officers Club., Fort Kobbe., Canal Zone, testified that, on 
13 October 1950, he cashed a check for accused, payable to the Fort 
Kobbe Noncommissioned Officers Club., drawn on the National Bank of Fort 
Sam Houston., San Antonio, Texas., in the amount of $50.00. The check was 
returned unpaid by the drawee bank on 21 October 1950 because of insui'
ficient funds in accused's account. On contacting accused's organiza
tion, Sergeant Belisle was informed tha·; accused had been transferred 
to the Separation Center., Fort Dix, New Jersey. Sergeant Belisle sent 
a telegram to accused at that address and, three or four clays la.ter, re
ceived a money order in the amount of $52.00 in full restitution of the 
check (R 125-129, Pros Exs 31, 37A,38). 

Specifications 25-27 

Mr. Harold w. Dick, bookkeeper and civilian manager, Co.nmtl.ssioned 
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Officers Mess (Open), Naval Station, Coco Solo, Canal Zone, testified 
that he cashed three checks for accused, payable to the CoIIllllissioned 
Officers Mes&, Coco Solo, Canal Zone, drawn on the National Bank of 
Fort Sa.11 Houston, 3an ArLt.onio, Texas, on dates an(\ in amounts as follows: 

Spec. No. Amount 

25 29 September 1950 $45.00 (Pros Ex 44) 
26 16 September 1950 25.00 (Pros Sx 43) 
27 15 October 1950 20.15 (Pros Ex 45) , 

The checks were returned unpaid by the drawee bank on 20 October and 16 
November 1950 because of insufficient funds in accused's account. Accused 
made restitution in full on 10 January 1951 (R 141-U.6, Pros Exs 43-A, 
45-A, 6o-3) • 

Specification 28 

11.11'. Frederic M. G. Townshend, salesman, I,Iotores de Colon, Panam.3. City, 
Republic of Panama, testified that he sold accused an automobile on credit. 
As first payment therefor, accused gave a check dated 9 October 1950, 
payable to Notores de Colon, drawn on the Nationc:.l Bank of Fort Sam Houston, 
San Antonio, Texas, in the amount of $45.00. The check was returned un- · 
paid by the drawee bank on or about 19 October 1950 because of insufficient 
funds in accused ts account. Accused was notified of this fact through 
official channels. Subsequently Motores de Colon received a cashier's 
check in full restitution of the check (R 96-101, Pros Exs 18,20-23,60-3) •. 

Specifications 29-31 

Miss Miriam H. Prendergast, Cashier, Naval Exchange, United States 
Naval Station, Rodman, Canal Zone, testified that she cashed three checks 
for accused, payable to the United States Navy Ships Stores, drawn on 
the National Bank of Fort Sam Houston, San Antonio, Texas, on dates and 
in amounts as follows: 

Spec. No. Amount 

29 6 October 1950 $50 .15 (Pros E.--c 24) 
30 10.0ctober 1950 30.15 (Pros Ex 25) 
31 12 October 1950 50.00 ·(Pros Ex 26) 

The checks were returned unpaid by the drawee bank on 19 and 21 October 
1950 because of insufficient funds in accused's account. Accused sub
sequently made full restitution of.the checks. (R 101-108; Pros Ex: 6o-3) 
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Specifications 44 and 42 
Sergeant Hilliam -;Jilld.ns, Junior, Chief Steward, Noncomrdssioned 

Officers Club, Corozal, Canal Zone, testified triat, on or about 24 
August 1950, he contacted accused relative to a dishonored check in 
the amount of $50.00 which accused had previously cashed at the club 
(Spec 44). Accused stated in effect that the check would be honored 
upon representment, and gave Sergeant Wilkins another check in the amount 
of ~;,50 .00 for which Sergeant ~-Iilkins gave accused ~?50 .oo in cash (Spec 
45). Both checks, drawn on the Eational Bank of Fort Sam Houston, San 
Antonio, Texas, were returned to the payee unpaid, accompanied by a 
staterrent from the Chase National Bank of the City of New York, Balboa, 
Canal Zone, dated 15 September 1950, listing 11Pay Check not in11 as the 
reason for nonpayment. Sergeant \'lilkins notified accused of this f2.ct and, 
about two or three days later, accused made restitution in full for the 
checks (R 130-134, Pros Ex 39). 

Specification !±7 

V.l3.ster Sergeant Walter c. Harris, Club Steward, Fort Clayton Non
conmdssioned Officers Club, Canal Zone, testified that, en or about 7 
August 1950, he contacted accused relative to a worthless check in the 

:miount of $50.00, which accused had previously given the Club. On or 
about 24 August 1950, accused gave Sergeant Harris a check for $100.00 
payable to the Fort Clayton Noncommissioned Officers Club, drawn on the 
National Bank of Fort Sam Hcuston, San Antonio, Te:;.a:.s ,. in e.."Cchange for 
the worthless check and $50.00 in cash. The $100.00 check wa.s also re
turned to the payee unpaid, &ccompanied by a statement from the Chase 
National Bank of the City of New York, Balboa, Canal Zone, dated 31 
August 1950, listing "Not Sufficient·Funds 11 as the reas.on for nonpayment, 
Sergeant Harris notified accused of this fact and accused subsequently 
reimbursed the club with $90.00 in cash and a check for $10.00. The 
$10.00 check was also returned unpaid by the drawee bank. Upon being 
notified of this fact, accused made restitution in full by giving 
Sergeant Harris $10.00 in cash (R 134-139, Pros Exs 40,41,42). 

Specification 49 
' Juan Donato, Cashier, Caribbean Ar-my and Air Force Exchange Service, 

Panama City, Canal Zone, testified that he received all checks cashed 
b;r.various post exchanges, including the Quarry Heights Exchange, under 
the supervision o.f the Caribbean Arrey and Air Force Exchange Service,, 
and deposited them to the Exchange Service account in the Chase National 
Bank of New York, ~lboa, Canal Zone. He stated that a "debit advice 11 

dated 13 February 1950 from the Chase National Bank was received by his 
off~ce stating that accused's check in the amount of $25.00, drawn on 
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the National Bank of Fort Sam Houston, San Antonio, Texas, and cashed 
at the Quarry Heights Elcchange, was returned unpaid because of 11pay 
check not in. 11 Accur~d ma.de restitution of this check in full on 8 
January 1951 (R 44-45,413,210, Def Ex A). 

Specific~tions 42 a.ri.d 43 

Sergeant (th~n Corporal) Americo Scogno, Club Steward, Quarry Heights 
Officers Club, Quarry Heights, Canal Zone, testified that on or about 15 
Hay 1950, at accused's req_uest, Sergeant Scogno loaned accused $100 .00. 
In June 1950, Sergeant Scogno loaned accused another $100.00. Accused 
repaid Sergeant Scogno about the first of the month following each loan. 
During May and June 1950, accused was assigned to Quarry Heights for 
duty, and was quartered at and ate at the Officers Mess where Sergeant 
Scogno was a steward (R 63-70). 

Specification 86 

Mr. Richard H. Harper testified by deposition that, on or about 16 
~r 1950, at accused's request, he loaned accused $200.00 in cash and 
accused promised to repay him on 1 June 1950. On that date, at accused's 
request, Harper extended the time for repayment upon accused's promise 
to repay him on 1 July 1950. On 1 July 1950 accused failed to keep his 
promise. On 1 September 1950, accused gave Harper four checks, each in 
the amount of $50.00, drawn on the Chase National Bank of New York, Balboa 
Branch, Canal Zone, dated September .30, October 31, November .30 and 
December 31, 1950, respectively. Accused assured Harper that there would 
be sufficient funds in the drawee bank for their payrnent when presented. 
The check dated 30 September 1950 was paid. On 16 October 1950, upon 
learning that accused was leaving the Canal Zone for the United States, 
Harper contacted accused and requested repayment of the balance of the 
loan of $150. Accused admitted that he was leaving for the United States 
on permanent change of station but promised Harper that there would be 
sufficient funds in his bank account to honor the three checks when 
presented. At Harper's request, accused also gave him a_11personal note11 

in the amount of $150.00 and "continued to insist that LHarPeiJ had 
nothing to worry about as he was going to see that ffiarper/ was fully 
paid. 11 When Harper deposited the check dated .31 October 1950, it was 
returned unpaid by the drawee bank because of insufficient funds in 
accused's account. Harper redeposited it several times and it was re
turned unpaid each time by the drawee bank because of insufficient funds 
in accused's account, the last date of return being 27 December 1950. 
Harper did not contact accused about the matter after 16 October 1950 
(R 70, Pros Elc 11). 

Thomas M. Gregory, Manager, Chase National Bank of New York, Balboa, 
Canal Zone, testified that he was the legal custodian of the records of 
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his bank and identified a tr..nscript of accused's ledger sheet which 
was ad.rritted in evidence vrithout objection. It revealed that from 3 
October to 27 December 1950 accused's account never contained more than 
~2.19 (R 87-90, Pros Ex 17). 

As to all Specifications 

Mr. E. J. Vogel, Assistant Cashier, lJational Bank of Fort Sam 
Houston, San Antonio, Texas, testified by deposition that he is the 
custodian of the bank's records. These records disclose that accused 
had a checking account rith:his bank against which accused was the only 
person authorized to sign, checks. From 22 June 1949 to 2.3 October 1950, 
the bank mailed accused monthly bank statements at his address in the 
Canal Zone and also mailed duplicate deposit tickets the same day deposits 
were received. The bank had no agreement with accused to cash his checks 
if there was not sufficient funds in his account to pay them (R 206-207, 
Pros Ex 60). 

The bar.k statement of accused, identified by Mr. Vogel as the record 
of accused's account during the periods in question, revealed the folio~ 
ine information showing the balance of accused's account on the dates 
of the utterance and dates of dishonor of the checks in issue: 

Amount of Balance of account Balance of account 
S12ec. Check on date of utterance on date of dishonor 

of check of check 

l 
2 

$,30.15 
50.00 

$ 4.67 
4.67 

$ 13.37 
Overdrawn 

3 25.00 54.52 II 

4 35.00 14.37 II 

5 40~00 54.52 s.37 
6 
8 

25.00 
20.00 

4.67 
64.69 

13,37
Overdrawn 

9 20.00 21+.69 II 

10 20.15 20.69 1.69 
11 50.00 20.69 1.69 
12 30.00 19.69 Overdrawn 
13 30.00 l16.69 14.69 
14 25.15 4.67 13.37 
15 40.00 Overdrawn s.37 
16 25.00 12.67 3.37 
17 
18 
19 
20 
21 
22 
23 

2;.15 
JIJ.15 
;o.oo
;o.oo
;o.oo 
4;.15
;o.oo 

\ 
10.67 
4.67 

129.67 
13.37 
54.52 
13.37 
54.;2 

· 

3.37 
13.37 
13.37 

. Overdrawn 
H 

II 

It 
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'24 r- 50.00 54.52 Overdrawn 
25 45.00 9.67 3.37 
26 25.00 264.82 3.37 
27 20.15 14.37 Overdrawn 
28 45.00 4.67 8.37 
29 50.15 4.67 8.37 
30 30.15 13.37 8.37 
31 50.00 129.67 Overdrawn 
44 50.00 106.69 6.69 
45 50.00 421.46 Overdrawn 
47 100.00 421.46 321.46 
49 25.00 3.51 s.07 (Pros Ex 60-1) 

Adelbert s. Hunyan, Agent, Criminal Investigation Division, United 
State$ Arnry Caribbean, Fort Amador, testified that, after advising ac
cused of his rights under Article of "vlar 24, accused made a written pre
trial stetement, da.t~d 21 s\ugust 1950, which was adltltted in evidence 
without objection (R 79-85, Pros Ex 15). Accused stated therein, in 
pertinent part, that he remembered cashing only one check in the month 
of January 1950, which he cashed at the Quarry Heights Ex:change and 
which was returned because of insufficient funds. In the months of 
:V.iay and June 1950, he cashed several 11personal checks" in Army Exchanges, 
the Fort Davis and Fort Gulick Officers Clubs and the Pacific Officers 
Clubs, and at the Albrook Officers Club, drawn on the National Bank of 
Fort Sam Houston, San Antonio, Texas. Several of these checks were re
turned because of insufficient funds. He stated that all checks were 
dated the day he cashed them, and that when cashed he did not request 
that they be held for any -~ime before presentation to the drawee bank 
for payment. Accused also informed Agent Munyan orally that when the 
checks 11first came back marked 'Insufficient Funds, 1 he believed it 
was an error on the· part of the bank11 or due to "poor arithmetic on his 
part • 11 However., he made no inquiry at the bank and continued to write 
checks because he was 11in such .financial d.ifficulty. 11 He wrote checks 
to obtain funds to pay personal and gambling debts and to cover other 
worthless checks. He wrote and cashed some of the checks "when he was 
.fully aware that he did not have sufficient money in the bank11 (R 82-83) • 

.2• For the Defense 

Having been advised of his rights as a witness, accused elected 
to testify. He stated that he is 32 ·years old, married,, and the father 
of one child. He entered active military service as. an enlisted man 
.on 2 November 1936. On 12 September 1942, he 11 graduated11 from Officers 
Candidate School and "left the service" in April 1946. He "rejoined 
the service in April of 1948 and was assigned at Pana.ma, to the 7461st 
Signal." He was awarded a certificate of appreciation for service in 
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the Kilitary Intelligence Division, War Department, Washington, D.C., 
fron 4 November 1942 to 8 December 1942 (R 216, Def Ex B). On 27 November 
1945, he was recorrnnended for a coir.mission in the regular Army by a former 
commanding officer (R 214-217, Def Ex C). , 

Hrs. Madeline H. Storm, accused's wife, testified by deposition that 
she and accused were married on 20 December 1941 and that they have a 
3-1/2 year old son. :s~ response to accused's request, she sent accused 
~'.;800.00 in November 1950. She stated that she did not write any checks 
on accused's account at the National Bank of Fort Sam Houston, San 
Antonio, Texas (R 217, Def Ex D). 

Captains Robert E. McDonald, Charles Sovern, and Louis Nelp, III, 
testified to accused's excellent performance of duty (R 211-214). 

4. Discussion 

Snecifications 1-6, 8-31, 44,45,47,42 
Under these specifications, accused was found guilty of r.iaki.ng and 

uttering, with fraudulent intent, thirty-four checks (one for each speci
ficatior), and fraudulently obtaining value therefor, without having suf
ficient funds on deposit to pay them. 

The evidence is uncontroverted that., on dates and at places alleged, 
accused made and uttered thirty-four checks totaling $1316.35, drawn on 
the National Bank of Fort Sam Houston, San Antonio, Texas, and received 
face value therefor. ·The checks, processed through banldng channels in 
due course, were. dishonored by the drawee bank because of insufficient 
funds in accused's account, and were returned unpaid to their respective 
payees. One check in the amount of $25.00 was uttered the latter pa.rt of 
January 1950 (Spec 49), six checks totaling $170.15 were uttered between 
13 May and 10 June 1950 (Specs 8-13), three checks totaling $200.00 were 
uttered between 9 and 24 August 1950 (Specs 44,45,47), and twenty-four 
checks totaling $921.20 were uttered between 13 September and 16 October 
1950 (Specs 1-6,14-31). As to the majority of the checks in issue (Specs 
l,2,4,6,U,l2,JJ~-18,20,22,25,27-30,49), accused did not have sufficient. 
funds on deposit to pay them either at the time of utterance or when 
presented in due course. As to the remainder of' the checks in issue 
except Specification 47 (Specs 3,5,8-10,13,19,21,23,24,26,31,44,45), 
there were sufficient funds to cover payment when uttered, but the issuance 
by accused of other checks reaching the bank prior to the checks in ques
tion depleted his account and rendered it insufficient to cover these 
checks when presented in due course. As to Specification 47, the bank 
balance showed that there were sufficient funds to p~ the check in 
question both on the date of utterance and the date of dishonor and 
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at all times between those dates. 

The evidence showed that accused was fully informed by the bank 
of the status of his account as the bank sent him statements monthly 
and duplicate deposit tickets the same day deposits were received. 
Accused admitted that he made and uttered worthless checks in order 
to obtain funds with which to pay personal and gambling debts. It was 
otherwise shown that accused issued worthless checks to redeem other 
worthless checks which had been returned unpaid. 

The circumstances that accused issued numerous checks against an 
insufficient bank account, that the condition of the account was the re
sult of his own acts, and that the checks were returned on presentation 
for want of sufficient funds, creates an inference that the accused knew 
that his account was insufficient to pay his checks when presented to 
the drawee bank for payment and that he did not intend that it should be 
sufficient. The burp.en of going forward with proof to dispel this in
ference is on the accused (Cr--I 342031, Drake, 8 BR-JC 13,21; CM 337978, 
Gallo, 4 BR-JC 193,199; CM 249232, Norren, 32 BR 95,103). This the 
accused did not' do. It follows, therefore, that accused's uttering of 
34 worthless checks during relatively short periods of time and thus 
obtaining $1316.35 was fraudulent. As to the checks for which there 
were not sufficient funds at presentment to the drawee bank in due 
course, it is well settled that the course of conduct of accused in 
writing a large number of checks within comparatively short periods of 
time, and his failure to exercise ordinary care with respect to the con
dition of hi~ bank account at the time the checks were negotiated for 
a then present consideration, reflects more than inadvertence, indif
ference or carelessness. Such repeated wrongful and unlawful acts lead 
to but one conclusion, that accused made and uttered the checks specified, 
with knowledge of the inadequate state of his bank account, and with 
intent tq defraud as alleged (CM 337978, Gallo, supra; CM 315578, Bell, 
65 BR 47,52). His uttering of several of the checks in issue on dates 
when there were sufficient funds in accused's account but which were 
dishonored at the drawee bank upon presentation in due course because the 
account had been depleted by other checks uttered by accused which reached 
the bank prior thereto was also fraudulent. Under such circumstances, 
there were not in fact funds sufficient for the payment thereof. Such 
funds as he then had were, as it developed, sufficient only to pay checks 
which had cleared the bank before the worthless checks were presented 
for payment (CM: 332879, Boughman, 81 BR 223,233; Cl•i: 307125, Keller, 60 
BR 335,343). 

As to Specification 47, although the evidence showed that the 
check in question was returned unpaid by the drawee bank because of 
insufficient funds in accused's b&nk account, accused's bank statement 
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revealed that there were sufficient funds to meet its payment from the 
date of utterance to and ir..cluding the date of dishonor. On the basis 
of the records of the drawee bank, it is believed that the check was 
dishonored through inadvertence and the record is not legal1y sufficient 
to sustain a finding of guilty as to that specification. 

Accused apparently ma.de restitution of all the checks in issue, 
22 of which were redeemed while the trial was in progress (Specs l-4, 
6,10-22,24-27). 'r'~o other checks were redeemed only after official 
correspondence on the matter. The fact, however, that accused made 
restitution is no defense to the fraud initially attaching to the trans
actions (Cl~- 322546, Barton, 71 BR 257). 

From all the facts and circumstances, the Board of Review is of 
the opinion that the findings of the court were fully justified as to 
all specifications discussed herein, except Specification 47, and es
tablishes beyond a reasonable doubt the conmrl.ssion of the offenses al
leged therein (Ci\i 322546, Barton, supra). 

Specifications 42 and 43 

Under these specifications, accused, an officer, was found guilty 
of borrowing $100.00 on two occasions from Sergeant (then Corporal) 
Americo Scogno. 

The evidence showed that accused borrowed. the money as alleged, 
that accused and Sergeant Scogno were both stationed and assigned for 
duty at the sa.rne post and that accused was quartered and messed where 
Sergeant Scogno was steward. Wnere there is a relationship between 
officer and enlisted man arising from membership in the same command 
or from duty on the same camp, post, or station, the negotiating of a 
loan by an officer from an enlisted man weakens discipline and respect 
for authority, and is conduct to the prejudice of good order and military 
discipline (CM 314056, Heaton, 64 BR 3,11; CM 302838, Zalesld., 59 BR 45, 
52). 

Specification 86 

. Under this specification, accused was found guilty of wrongfully 
·and dishonorably failing to keep his promise to Richard H. Harper to 
repay a $150.00 balance on a $200.00 loan previously made. · 

The uncontroverted evidence este.blished that, on or about 15 May 
1950, at the Canal Zone, accused, an officer of the Army of the United 
States, borrowed ~200.00 from Mr. Harper, a civilian, on accused's 
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promise that he would repay Harp_er in about two weeks. Accused not only 
failed to keep his promise but made similar promises on 1 June and 1 
July which he likewise failed to keep. On 16 October, Harper learned 
through a source other than accused that accused was being transferred 
to the United States. He thereupon confronted accused again and requested 
payment of the balance of $150.0Q which was then due. At that time, t..c
cused promised Harper that he would have sufficient funds on deposit at 
the drawee bank to honor three postdated checks in the amount of $50.00 
each he had previously given Harper, although his bank balance was then 
$2.19 and gradually decreased to $.69 on 27 December 1950. Harper de
posited one of the checks several times and each time it was returned 
dishonored because of insufficient ,cmds in accused's account. 

The evidence thus shows that accused made and failed to keep 
numerous promises to repay a. long overdue loan to t:r. Harper, a civilian 
who had befriended him, that accused had given checks to Harper at a 
time when he did not have and dicl not intend to have sufficient funds 
i~ the drawee bank to cover them, which in and of itself is deceitful, 
and that accused had apparently intended to depart from the Canal Zone 
surreptitiously. Under all the circu."ll.Stances the court was warranted 
in concluding that accused's promise as alleged was conceived in mis
representation and deceit, and that .his failure to keep such promises 
was wrongful and dishonorable (er,: 33~24, Elliot, 5 BR-JC 71,89). 

The Board of Review concludes therefore that the record is legally 
sufficient to sustain the finding as to Specification 86, Charge I. 

5. The Department of the Army records show that the accused is 
32 years of age, ni.anied, and has one child. He completed two years 
of high school in 1935 and enlisted in the Arr;r:y on 2 November 1936. 
During his enlisted status he attained the rank of staff sergeant and, 
upon successfully completing Officers Candidate School on 12 September 
1942, was commissioned a second. lieutenant. On 30 December 1943 and · 
17 December 1944 he was promoted to the grade of first lieutenant and 
captain, respectivezy. From 5 March 1943 until 8 August 1945 he served 
in the European Theater engaging in five major campaigns. From 4 
August 1946 until 28 March 1948 he was in an inactive status and returned 
to ext.ended active duty on the latter date. He is entitled to wear the 
European Theater ribbon with five battle stars, American Service medal, 
Good Conduct ribbon, and the World War II Victory ribbon. His overall 
efficiency ratings of record are 079, 076, 073 and 072. 

6. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is 
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legally insufficient to support the finding of guilty o:r Specification 
47, Charge I, legally sufficient to support the findings of guilty of 
Specifications l to 6, inclusive, 8 to 31, inclusive, 42 to 45, inclusive, 
49 md 86, Charge I, and Charge I, &.n4 legally sufficient to sustain the · 
sentence and to warrant confirmation of the sentence. Dismissal is au
thorized upon conviction of a 'Violation of Article of War 96. 

---~-·--·· J.A.G,C,=.i;;:;.....;;::;;;c=-c-~~-~~~;;._;,;;;;;;.;_~I 

__.,~d,~=·~·-~· ~1:!:---' J .A.G,C,«:::;_f.c,W.~.:,_¥:::.,,. 

_xt~ a ~-----------=----'' J.A.G,C, 
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DEPARrMENT OF TBE A.RMI 

ortice or The Judge Advocate General 

TBE JCJDICIAL COUNCll, 

Harbaugh, Mickelwait and Young 
Otticers of The Judge Advocate General's Corps 

In the foregoing case of Captain Elvood E. Storm, 0-1636706, 

7461st Arrq Unit (Signal), upon the concurrence of The Judge Advocate 

General the fincUng of gi.u.lty ot Specification 47 of Charge I is 

d1sappl."0Ted and the sentence as mod.U'ied by the reviewing authority 

is con.timed and will be carried into execution. The United States 

Disciplinary l3&rraolcs or one of its branches is designated as the 

pl.Ace of confinement. 

I concur in the foregoing action. 
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DEPARTMENT OF THE !RMI 
Office of The Judge Advocate General 

Washington 25, D.C. (147) 

APR l 9 195o 
JAGQ - CM 343;/77 

UNITE:O STATES .ANTIAIRCRAFT ARTILIERY & GUIDED MISSILE CENTER ~ 
Te ) Trial ay acu, convened at 

Pvts-1 HUSTON C. SPEARS ) Fort Bliss, Texas, 19 
(RA 16265953), 581st Trans• ) February 1951. All: Dis-
Trk. Co., THOMAS J. WRIGHT ) honorable discharge, total 
(RA lh21,5796), Btry B, 32d ) forfeitures after promul-
AAA AW Bn and GII13ERT T. ) gation and confinement for 
JONG (RA 1929.5639), Det B1 ) six (6) years. Federal :tn-
lq Btry '°52d .&SU, all DS ) stitution. 
to Ilet E, Hq Btey-, 4052d ) 
ASU, Ft Bliss, Texas. ) 

HOIDING by- the BOARD OF REVIEW 
TIBBS, SITNEK and SLADE 

Officers of the Judge Ad.Tocate General• s Corps 

1. The Board of Review has ex.am:ined the record of trial in the 
case of the soldiers named above and submits this, its holding, to The 
Judge Advocate General, under the provisions ot Article of War 50~. 

2. · The accused were tried jointJ.y upon the follow:ine Charge and 
Specifications: 

CHA.RGE: Violation of the 93rd Article of War. 

Specification 1: In that Private-1 Huaton c. Spears, 581st 
Transportation Truck Compacy- Fort Bliss, Texas, now on 
Detached Service 111th Detachment "E", Headquarters Bat
ter;r 4J52nd Area Senice Unit, Fort Bliss, Texas, 
PriTate-l. Thomas J. Wright, Battery ffB11 32nd Ant1.ail.
cra!t Artillery Automatic Weapons Battalion, Fort Blisa1 
Taus., now on Detached Service with Detachment 11E", 
Head4uarters Battery 4052nd Area Serrl.ce Unit, Fort 
Bli•s, Texas, and Private-l. Gilbert T. King, Detachment 
11B•., Headquarters Battery 4052nd Area Service lhit, 
Fort Bliss, Texas, now on Detached Service 111th Detaeh
Iii.6Ilt "E", Headquarters Battery 4052nd Area Service Unit, 
Fort Bliss, Tex.as, acting join~ and in pursuance o! a 
COJ!lJOOll intent, did, at Fort Bliss, Texas, on or about 
20 January- 19511 felonious]¥ steal $62.50 (Sixty-two 
dollars and Fifty cents), l.allful money 0£ the United 
States, the property of Kt-. Eugene L. Calleey. 
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Specificaticn 2: In that Private .i/ *** Spears., *** 
Wright., *3Hf- and H-* King., *** acting joint~ and in 
pursuance of a comnon :intent., did., at Fort Bliss., 
Texas., on or about 20 January 1951., unlawf'ully enter 
the Headquarters Battery 4052nd Area Service thit 
Writing Room (building No. T-876)., with intent to 
coiranit a criminal offense., to wit: larceny., therein. 

Each accused pleaded not guilty to the Char~e and Specifications. Each 
was found guilty of Specificaticn l., except the words and figures 
11Sixty-tlro dollars and fifty cents ($62.50) 11 ., substituting therefor the 
ll'Ords 11More than Fifty Dollars ($50.00) 11 , of the excepted words and 
figures., Not Guilty; of the substituted words., Guilty; and guilty of 
Specification 2 and the Charge. Evidence of two prerl.ous comicti.orus 
was introduced as to accused Spears and Wright and one previous con
viction as to accused King. Each lfas sentenced to be dishonorab~ dis
charged the serYice., to forfeit all pay and allowances to become due 
after the date of the order directing execution of the sentence., and 
to be confined at hard labor: Spears and King for six years and Wright 
for seTen years. The revie'Wing authority approved the sentence as to 
each accused but reduced the period of confinement u to accused Wright 
to six years. As to each accused a llnited States penitentiary or re
formatory or other such institution was desi&na,ted as the place or con
finement., each prisoner to be conmitted to the custody or the Attorney 
General or his designated representatin., for classification., treatment 
and serrlce of sentence of confinement. Pursuant to Article of War 50.!, 
the order directing execution of the sentence as to each accused ns 
ld.tbhel.d., 

3. The find:1.nt;s of guilty o! the larceny alleged in Specification 
1. of the Charge are supported b;r the erldence. The question presented 
by Specifice.tion 2 of the Charge is lib.ether entering a building with 
the :intent to commit larceny therein ia considered the "unlawfullJ' 
entering" requisite to the offense of housebreaking, llhere the accU8ed 
had a right to enter the building. The evidence and diecussion herein 
are., therefore., limit.ad to that pertaining to Specification 2. 

4. Evidence. 

The facts disclosed by the evidence are undisputed and 'll1q' be 
brie~ summarized as follows: · 

<kl. the eTening et 20 Jan'CB17 1951, the three accused decided 
to break open and loot the cash box of an ice cream ooin Tending ma
chine located in the dq room ot tJleir organization. Pursuant to their 
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agreement and selecting an occasion llhen the dq room was unoccupied 
one of the accused entered the room, broke open the machine and re-· 
moved the cash box therefrom, llhile the other two accused acted as 
lookout or otherwise aided in the theft. · 

5. Discussion. 

Specification 2 of the Charge alleges the offense of house
breaking, llhich is defined as 11unla~ entering the bnjl,ding of· 
another with intent to comnit a er1m1nal offense therein" {WM, 1949, 
subpara. J.80;t,'p. 237). The elements of proof of housebreaking are 
stated as: 

"{a) That the accused entered the place alleged and 
(b) .tac.ts and circumstances indicating an intent to 

comnit a criminal offense therein, as alleged.• 
(id, P• 238) . 

The evidence establishes, as to each of these two elements of proof: 

!.• That the accused entered their organization day room 
without any force, fraud, deception or other illegal means 
and that they had a right so to enter at that time. 

J?.• That the accused inte11ded, prior to and at the time 
of entering, to break open a coin TeDding machine· located in 
the day room in order to steal the contents of 1ts cash box. 

With further reference to the nature -:,f the "entering" re4.uisite 
to the offense of housebreaking, the model form for the specification ot 
housebreakin& alleges that the acc11sed did 1 unla;mll.y enter• the bu.ilci
ing (ACM, 1949., App 4, Spec No. 90, P• 32.3;. underscoring supplied). It 
wouJ.d seem, there.fore, from the definition of, and the model form f'or · 
the specification for, thia offense that the first element o.r proof is 
intended to be an nur.lawful~ entering of the building (See CK 237644, 
Miller, 24 BR 83, 86, in °1rhich the Board stated: 1 Unla1fi'ul entr.r ia an 
essentia1 element o.r the crime.•). Al.though not controlling in this 
case, it is to be note~ that. Article l,30 o! the Uniform Coda of Jtilitar;y 
Justice defines housebreaking as 1 unlawtul:cy'11 entering ld.th intent to 
ct111Dlit a criminal offanae, that· the first element o.r proof of the ottense 
:includes •un~ entering (JCM, 1951, par. :209), and that, the 
euggested.fonn for the apecif:t.cation cbargint such offense alleges that 
the accused did "unla~ enter (J.CU, l~, App 61 Spec No. l.04). 
The Federal courts have already construed the District of Columbia house
breakiDg statute (22 D.C. Gode 1801) as punishing-the unlawful entrr ot 
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a building with intent to commit a criminal offense therein. A1J was 
stated in Lee T. United States, 37 App. D.c. 442, 444-445, 39 Wash. 
L. Rep. 750(1911): 

"Comt l charged unlawful entry into the dwelling 
house of one Anderso,g., wj.th intent to commit larceny. *** 
Article 823 of the JJJ.C.,./ Code *** makes it an offense to 
break and. enter, or to enter wit.hout breaking, arI1' dwel
ling house or other structure specified therein, with the 
intent to comnit any criminal offense.*** 

* * * * 
11 To constitute the crime of housebreaking, it is neces

sary to show an unlaw.tul entry, with the intent to commit some 
other offense." {lhderscoring supplied) . 

This offense thus requires proof of two separate and distinct. elements: 
(a) an unlptul. entry' into a buildill& and (b) an :intent to colIIIlit. a 
criminal offense therein. For an entry to be "unlawful", as the first 
element o! the offense, it appears that something more than proof of 
the eecond element of the offense is re,uired. In other word.a, it is 
not beliend that proof of one of two separate and independent elements 
of proof of an offense was eTer intended to s&tisfy both elements of 
proot. 

"'It is an elementar,- rule of construction that effect 
must be given, if possible, to fffeey- word, clause and sen
tence of a statute.• A statute should be construed so that 
effect is given to all its provisions, so that no part will 
be inoperatiTe or superfluous, void or insignificant, and 
eo that one section will not destroy another unless the pro
Tiaion is the.resu1t of obvious mistake or en-or.n (2 
Sutherland, Statutes and Statutory Construction (3d Ed, 
1943)· 339, Sec 4705, and cases cited therein}. 

, .&pplp.ng the. foregoing, if' the intent to commit a criminal offense is 
considered sufficient. to proYe the "unlawful• nature or the entrT, 
requisite to the first element ot proof, µi addition t.o saning as the 
second element of proof, the word "unlawtul.11 1'0uld be 1.noperatin, . 
superfluous and void. Dl. order to aTOid such a result, it is necessary 
to conclude that there ns no unlaw.tul enter:illg or the bu1Jd1ng as an 
element or a separate c~1m1nal offense in this case, inaanmch as the 
en.tr.," b;y the accused 'With the intent to commit larceIJ1' was otherwise 
lalftul. 
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Board of Renew Holdings 

A search of the published holdings of the Board of Review and of 
other opinions of this office discloses no case in which the precise 
ClUestion here involved was determined. One case nearly in point is 
Cll 2~7644, Miller, supra, in which the Board of Review held that the 
accUBed was . not properly convicted of housebrealdng1 stating:. 

"The erldence shows that on 15 June and 26 June 1943 
accused was found late at night 1dth one or more companions, 
in the mess hall of his company, cooking or preparing .food 
which was the proper-tu of the United States. The circum
stances indicated that he intended to eat such food. He 
had no right to be in the mess hall outside of meal hours 
unless accompanied by a cook or other kitchen personnel and 
none was with him on either occasion. 

"The crime of housebreaking, of llhicll accused was 
charged b,- Specifications land 21 is the unlawtu.l entey 
of a buil.diDg of another 111th intent to commit some criminal 
offense therein (lCM 1928, par l49.t) ~ Unlawful. entry is 
an essential element of the crime. There is no testillloey 
in the record as to when or in wbat manner accused entered 
the mess hall either on 15 June or 26 June. The fact that 
accused was found in the mess hall is proof that he entered 
it but is not proof that his entry was unlawt'ul. He may 
baTe entered lawtul.ly at mealtime and thereafter remained 
in tbl bu1Jding until found. No reasonable inference that 
his entry was unlawtul can be drallll from the time ·at which'. 
he was folllld in the mus ball because the record is silent 

. aa to what ware the regular meal hours or when the personnel 
of the company ware pennitted to be in the building tor mess 
purposes.• (pp 8;-86). 

The companion cases or CM: 322500, Barnes and Tarlton, 71 BR 223, and 
CK 322931, Wolsq, ?l BR 339, also touch upon the present question in 
part. In these cases each or the accused was cbarge9, with unlawful entry, 
in Tiolation of Article of War 96, but not charged with an unlawful entry 
of the ship's hold with the specific intent of committing a criminal 
offense. The evidence established that the accused entered the hold tor 
tbs purpose of pilfering the cargo contained therein. In hold.in& the . 
record ot trial legally insufficient to support the findings of guil:t;r 
and the sentence, the Board stated& 
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"and consequen~, evidence of such intent will not 
eupport the inference that such entry wa3 unlawful., m
authorised or prohibited in the first instance. thder these 
.ircumstances, it is just as probable that accused's 
presence in the hold was authorized. Where the o~ compe
tent erldence is circumstantial, it must, in order to be 
.sufficient to support a conviction, be of such nature as to 
exclude &Tery reasonable hypothesis except that or ac
cused's guilt (CM 153.3.30, CM 169811, Dig Ops JAG 19~, 
Sec .395 (9))." (p. 342). . . 

It is noted that the Board of Renew in the Bames and Wolsey 
cases did state that 8Tidence of an intent to con:mdt a criminal o.t.f'ense 
is not suf'.f'icient, of itself, to render an entry unlawful, unauthorized 
or prohibited. Although the Board might re~ upon this statement as 
determinative of the present case, :tn vi81f of the fact that this 
question ia here squarely presented, apparentl3' for the first-time, in 
our milital"T law, it is considered proper that further reference be 
made .to decisions of the civilian courls. An exhaustive search bas 
been ma.de for cases in 11hich an accused either broke and entered, or 
entered, the building, or one of the rooms of a building, of another, 
then intending to commit a c,..:illinal o.ttensa therein, and as to llhioh 
breaking and entering, or entering, the accused had the permission or 
consent or.invitation of the owner. Al1 these elements are present in 

·th• cases mentioned in this diseussion, which is limited to 1'hat 
appear to be leading and representati.Te cases from the various juris
dictions. 

State cases punishing moeTer t1enters11 with criminal intent. 

In State Te )(oore, l2 HJ. 42 (l.S41), a guest at an inn entered 
the bar roOll of the inn through an open door during business hours and 
stole liquor therefrom._ He was charged with burglary 'Which, in that 
jurisdiction, included a lesser offense punishing llboeTer •enters''• It 
was he]4 that he was not gu:lltJ" of this o£tenae in view ot his right to 
enter a ·public room o.f' 1;he 1ml. The court further stated that the 
intent to commit an of.tense within the bar roOlll did not cauae a 
trespass !!2, initio, such as would render lDllawful the lawful. entry-. 
Ch this latter ·j.Oint, the lmited States jupreme Court has stated that 
"Thia fiction L,the doctrine of trespass ab initio7 *** has onl1" been 
applied aa a rule of liabilit," in civil actions***•"' McGuire v. thited 
State11, 2?3 u.s. 951 981 47 Sup. Ct. 2591 260, 71 L. Ed. 556, 558 
(1927). In State Te Mish, ,36 Mont. 168., 92 Pac. 459., 122 Am. St. Rep.
343 (1907), also inTolvillg a statute punishiDg llhoner "enters", the 
defendant entered his 01fll room ld.th intent to steal a third person's 
property therein. 1he court stated that the unlaw.ful entry must be 
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itself a trespass and that the Montana legislature did not intend to 
declare a lawful entry with an unlan"ul intent, an offense. Stowell 
T. People, 104 Colo. 255, 90 P. 2d 520 (1939) involving a s:hdJar 
statute, concerned a freight conduotpr who had a key to a railroad 
warehouse and permission to use it to enter at all hours and llho 
entered and stole parcels therefrom. He was held not guilty of a 
rlolation of this atatute as he had a right to enter the building, 
l'hich right ,ras not destroyed by his intent to steal therefrom. 

A leading case to the contrary is People v. Barr,:, 94 Calif. 481., 
29 Pac. 1026 (1892), irm>lving a statute ~1m1Jar to the cases prerlous:cy 
mentioned, in which the defendant was said to be guilty of the offense 
'Ydlere he entered a grocerr store through the public entrance during 
business hours with unlawful intent. The court reasoned that the 
legislature has said that every person who enters a store with intent 
to commit larceny is guilty, that this language is clear and its mean
ing patent, and that a person who enters a store ,rith felonious intent 
is not one of the public inTI.ted, nor is he entitled to enter. The 
reasoning of the California court was followed in Pinson v. State, 
91 Ark. 4.34, l21 s.w. 751 {1909) in which the defendant was found 
guilty o£ •unlaw:rul.Jyll enterin&, llhere he entered a saloon during 
business hours through the regularq open entrance nth intent to steal. 
»cCreary Te State, 25 Ariz. 11 212 Pac.. 336 (1923) and State v. Bull. 
47 Ida. 3.36, 276 Pac. 528., Note, 15 st. Louis L. Rev. 92 (1929), each 
of llhich involved a statute similar to that of California, also apply 
the aame reasoning. r.n llcCrear;r v. State, supra, the defendant 1Vho bad 
permission to pa.as through an adjoining room at will stole a watch 
llhile passing through and was conTicted. In State T. Ru]J. supra, the 
defendant's conviction was sustained 'Where he acted as lookout while 
his accomplice entered a pool room through the front door during . 
bW1iness hours with intent to steal. 

State Cases Punishing 'Whoenr •Breaks and Enters" With Cr:lJll:1nal 
Intent. 

:Entry into a 1tore durini business hours, through a closed door, 
with the intent to commit an offense therein, has been held not to be 
a areakillg and enteringa State Te NE!llbegin. 2S Me. 502 {1846). The 
court atated 1 · 

•The offence of breald.ng is a 'rl.olation of the security 
deaigned to exclude.*** fhe opening ot a shop door in the 
dq' time [or in 'the nem:ni/, which had been closed onl.¥ to 
exclude the dust or cold air, with a design "that it should be -
opened by: all, who should be inclined to enter, oould ·not 'be 
a violation'of cry- security designed to exclude, Slld therefore 
not a breaking. It wuld not even be a trespus, fer tbe 
custom of trade in it 'ffUld be evidence ot a general license 
to enter. ***' 
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Another earq ~'3ri.can case im"oltlng a prosecution :tor burgiar, 
where the defens.; w..a that the 'b.-ealdng and entering was with the 
consent ot one with a 1•ight of entry is Chrke v. Commonwealth, 25 
Grat. (Va.) 908 (1874). In this case the defendant and H, pursuant 
to a conspiracy, US6d Hts key to unlock and open the door of a room 
with the intent of stealing ths property o:t H1a roonmate. The court 
held that an 011D.er or a joint tenant cannot be guilty- of burglary of 
his 911D. house because, 11.f definition,. burglary is the breaking 8lld 
entering of the house of another. There was no breaking here and 
the entry was la1'i'ul1 being ld.th the consent of the O11D.er or. occupier, 

In State v. Corcoran, 82 Wash. 44, l43 Pac. 453, L.R,.A. 1915 i., 
P• 1015 (19l4)i an employee received the key of a store to open it 
oncy- during business hours. He used. the key to enter and steal .trom 
the store at times when it was not open for business. The court stated 
that if the defendant was authorized to enter at !!!!it time of the dq 
or night there could be no unlaw.ful breaking or entering. In State T, 
Stephens., 150 La. 944, 91 So. 349, 23 A.L.R. 286 (1922), involving 
prosecution far breaking and entering a habitation, the court stated: 

"*** The opening of the doors of the store ia an :invitation 
to enter; hence the intention cannot possibly haTe bean to 
make the mere entering a crime. It is against al1 reason, 
for instance, that a person entering one of the large de
partment stores or this city- with the intention of shop
lifting shou.1.d be punished as for blll'glary. Such an act ill 
certaiu.1¥ not an offense against habitations.• 

Although the defendant was :found not guilty in the Louisiana case 
primar~ because a store was not a habitation, the quoted language of 

. the court is considered relnlmt. In Britton v. State, 145 s.w. 2d 
878 (Tax. Cr • .lpp. 1940), a neighbor who had the 01111er 1s consent to 
enter at arq and all ti.mils was held not guilt,- of burglary when he 
entered and 1tole property therein. 

There are ea.sea with a contrary new. In L<rfflier v. State, 63 Ala• 
143, 35 Am. Rep. 9 (1879), the court stated., by way of dictum, that 
an office 'boy 11ho had a key to the ottioe and slept there would be 

,guilty of breajdng and entering it, at the the be entered, he opened . 
a door 11:i.th intent to steal money .from 8ll adjoining bedroom. State Te 

Bonrd, 64 S. Car. 344, 42 S.B. 173, 92 Jm St. Rep. 804, 58 L.R • .A. 685 
(1902), held that a servant llho shared his •ster•s q,uarters would bt 
guilty of breaking !!!s! entering it, when ha opened the door, ~ in
tended to stea1 there:trom. In xollllZ Te Commonwealth., l26 Kt· 474, 
le4 s.w. 266, 128 Am. st. Rep. 326, 15 J.zm. Cas. 1022 (1907), a servant 
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,mo occupied a house joint)J" with the owner obtained a leaTe ot 
absence tor senral dqa upon the pNtense of visiting elsewhere. 
Arter bis master had locked the house and departed the servant o'b
tained the key from bis master• s wife sqing that he desired to 
obtain some ot his own clothing from the house (which he had a 
right to do). In fact he intended to steal his master's clothing 
from the house. The court held him. properly convicted ot breald.ng and 
entering as his right of entry had terminated during his leave. or 
absence and as the key had been obtained by fraud. 

The New York caees pertaining to unlawful entry are in conflict: 
People v. KeUe:y, 253 App. DiT. 430, 3 N.Y.s. 2d 46 (1938), holds 
that there can be no break:illg or entering ot a building as an element 
of the crime of statutozy burglary if the person entering has the 
righ1; to do so, whereas in People· v. Sine, 277 App. DiT. 908, 98 N.Y.s. 
2d 588 (1950), containing a dissenting .opinion, a shoplifter 'Who 
entered through the public entrance by opening the door during business 
hours was held guilty of statutory burgla17. The decision of the 
latter case has been adverse~ criticized in 2 Syracuse L•. ReT. 193-195 
(1950). It 1s also noted 'that the Sine case, supra, is on appeal to 
the New York Court of Appeals: 98 N.Y.s. 2d 661 (14 J~ 1950). 

It will be noted that the State cases are diTided into two groups: 
first, those where ~ an entry with criminal illtent ,ras required, and 
second, those requiring both a breaking and entering with criminal 

.intent. HonT8r1 most of the later cases, except poasib~ those .tol
l.owing the Califomia dootrine, consider all the cases illterchangeab~ 
as proper precedent. Ignoring, therefore, the distinction preTious~ 
made, an.a:cy-sis of these cases from another aspect discloses.certain 
legal principles colllllOn to both groups of cases. 

Discussion o.t Cases. 
• 

All tha .toregoing cases (to llhich reference will be made only 'by 
name hereafter) as nll as o:t.her authorities (6 Cyc. 180 !! seq.; 9 c.J. 
1016 !! seq.J .Anno., L.R.J.. 1915 D, 1015 et. (eq., Anno., 23 A.L.R. 288 
!! ses (192:3); Note, 2 Syracuse L. ReT. 193 1950) J cf. l2 c.J.s. fl7S 
n seg.J Note, 15 St.. Lom.s L. ReT. 92 (1929); Note, 6 1'). L. Rev. 209 
(1941)) appear to establish the following principles: 

!.• Where a sole or joillt Ollll8r or joint, occupant enters his om 
dwelling with criminal intent ha is not guilty of burglary, house- · 
breaking or lllllawful entrya Clarke Te ~ (Va.), Stat, T• Br 
(s. car.), State v. l!!!h (lbnt.); contraa McCreary Te State Aris.). 
The reasons ginn far suoh rule are: each of these offenses, as a 
hlatter of definition, requires a breaking and entering, or enterin&, 
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the properv 21: another; the unlawful entry must be itself a trespasa; 
the legislature did not :i.."ltend to declare a lawful entry ldth unla,r
ful intent, an offense; and the owner has a·right to break and enter 
his own proparv. 

i,. As the owner or occupant has the right to break and enter his 
Ollll propGr"GY, One accompanying the 011Il81" Or Occupant with the Smn& 
cr:lm1nal intent with his consent likewise is not guilty because he had 
a right of entr;r deriTed from the consent of one with a right of entry: 
Clarke Te Camn...t. (Va.); nor would one be guilty who had the consent of 
the owner to enter at BnY' and all times: Britton T. ~ (Tex.). 

J.• A sern.nt or slaTe, honTer, breaking and entering a house or 
a room w1th criminal intent is considered guilty- in some jurisdictions: 
United States Te Bonn, 4 Granch c.c. 604, Fed Cas No. 14,629 (Cir. Ct. 
I>.c. 1835); lowder Te State (Ala.), State Te Howard (s. car.). These 
decisions with respect to servants appear to be based upon ear:cy- English 
precedents, ldmonds Ca)e, Hutton 20, J. Ke:cyng 671 l23 English Reprint 
1071 (C.P;, circa 1618 and Rex Te ~ l Strange 481, 93 English 
Reprint 648 (K.B., circa l'72lTwhich state that the breaking or the entr, 
was not within the senant' s trust, but to the contrary is 2 Hale, Pleas 
of the Crown, 354-355 stating: N*ff the opening the door*** is within 
his trust and so no breaking o:t the house ***'' (For a further discussion 
of the F'.lglish cases, see Lowder T. State, and Note, L.R.A. 1915D, 1015)• 
Other jurisdictions agree 111th Hale, supra, that the opening of the door 
(technical:cy- a "breaking") i8 •within his tru.st• and so there ia noun
law.f'ul breaking or entering& State Te Corcoran (Wash.) and Sto118ll T. 
People (Colo.). 

!!.• Anyone obtaining entry- by force, fraud or conspiracy 111th a 
senant 'With cr:hdnal intent 1s uniTersal.:cy' considered to have unlaw
fullT broken and entered& • Lowder v. State (Ala.) and Yo:mi,g Te ~. 
(Icy".). ~im1Jar:cy-, if a person's right to enter 1s- limited as to time 
or place of entry, there is no authoriv or permission to enter at a 
time or place other than that authorised: Colbert T. State, 91 Ga. 705, 
17 s.E. 840 (1.89:3), in ,mich case the janitor of a boarding house took 
a key lfbieh ,ras '1ang1ng up in the hall and 111th it opened and entered 
ldth criminal intent a room :rorsidden to lttm. 

!.• Where a guest at an inn enters the barroom of an iim through 
an open door during business houra and steals therefrom, he 1a not 
gullv of burglary in Ti.aw o:t his right to be received as a lodger b1' 
the innkeeper and hia accomparqing right to enter a public room of the 
inn; and there is no trespass ab initio caused by the intent to camnit 
an offense therein such as 110uld make unlalli'ul the initial la'Wful entry: 
State T. Moore (JI.H.). To the same effect is !2!!, Te State, 52 Tex. er. 
App. 84, 105 s.w. 791 (1'6)7), 1n lfhich breaking open a drawar in a public 
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telephone booth located 1n a rail01' ll&iting room and stealing aonq 
tpere.trom as not burgla17. The court stated that arq- parv desiring 
to u• the booth had the authoriv and consent, and was :inrl.ted, to 
enter and ue it l,y' payiJlg the cuato11&17 charges. 

I.• Entrr ld.th cr1•1nal intent into a store during buaineaa 
hours through thl pul>lic entrance 1a not an ofiense a State Te · 
?lnbegin (l[e.), but People T. Barrz {Calif.) and thoae jurisdict.icma 
adopting the Cali.tornia Tift' (Pinson T• State (Ark.) am State Te 
Bull (Ida.)) hold to the oontraey, stating that the legislatiTe intent 
was te punish a person who entered a lwdlding with or1m1Dal intent. 

Conclusion. 
• 

When tba accued entered their organisation dq room it 1'U 11:lth 
permisBion, consent, au.thorisation and by iirritat:Lon. It ap:,ears that 
the Congress intended to re,uire an ml.nhl entering et a 'bu1Jd1ng u 
well as a coDGurrent intent to commit a cr:lm1nal o.tfenae therein,u 
ele11eD.ta ot the offense of housebrealdng. 'this new ia BU1por"8d -.r 
ru.l.111 ot statutol'7 oonstrucilon as wll as by' what ill considered the 
D>re pereuasiTe reaaonillg. !.naa11111ch as a coin Tending maohine located 
within a l'lu1Jd:Jng obrlouly is not a •bu:iJding•, breald.ng and entering 
such a •chine does not consUtute this cl"1w:tnal offense. 

6. For the foregoing reason•, the Board ot lteviaw· bolds the re,ard 
of trial leg~ sufficient to support the tind1nga o.t pilt.f, as to 
each accused, of Specii'ication l of the Charge and the Charge, lagallT 
insufficient to support the t:1llding11 et guilty.t aa to each accused,~ 
Speeificatlon 2 ot the Charge, and legal.11" sut:riciant to support onl1' 
ao :nch ot the sentence, u to each accused, as proTidea tor diahonorule 
diacharge, forfeiture of all -,:,;s- and al.lonncaa to become due after th9 
date o.t the order directing execuUon of tht sentence., al'.ld cantinemant at 
bard labor tar tiTe 79ars. 
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. APR 3 0 1951JA.GQ - CM 345377 lat Ind 

JAGO, Dept of the Arm,-, Washington 251 D. C. 

TOi Commanding General, Antiaircraft Artillery and . 
Guided Missile Center, Fort Bliss, Texas 

l. In the case of Private-1 Huston c. Spears (RA l.6265953), 
581.at Transportation Truck Company, Private-l Thomas J. Wright (RA 
16265796) 1 Battery B., 32nd .Antiaircraft Artillery Automatic 
Weapons Battalion, and Private-l Gilbert T. King (RA 19295639) 1 
Detachment B1 Headquarters Battery, 4052nd Area Service Unit, all 
on Detached Senice with Detac?ent E1 Head11uarters Battery., 4052nd 
Area Service Unit., Fort Bliss., Texas., I concur in the foregoing 
holding by the Board of Review that the record of trial is legal]¥ 
sufficient to support the findings of guilty, as to each accused, 
of Specif'ication 1 of the Charge and the Charge I legal,.q insuffi
cient to support the findings of guilty-1 as to each accused., ol 
Specification 2 of the Charge, and legal'.cy aut.ticient to SUJ)port onl,1' 
so much of the sentence, as to each ~cused, as provides for dis
honorable discharge., forfeiture o.t all pqand allewances to become 
due after the date of the order directing execution of the sentence, 
and confinement at hard labor for five years. Under .Article of War 
SOe this holding and '1111' concurrence therein vacate the findings of 
guilty, as to each accused., of Specification 2 of the Charge., and so 
mu.ch of the sentence., as to each accused., as is in excess of dis
honorable discharge., forfeiture of all pq and allowances to become 
due after the date of the order directing execution of the sentence, 
and confinement at hard labor tor five years. 

2. When copies of the published order in the case are forwarded 
to this office., together with the record o.t trial, they- should be ac
companied by the .foregoing holding and this indorsement. For conven
ience of reference and to facilitate attaching copies of the published 
order to.the record in this case, please place the file number o.t the 
rec~rd in brackets at the end ot the published order., as follon i 

(CM 345377) • 

~~ 
FRANKLIN p • ,.-
Major General, USA1 Incl 
Actillg The Judge Advocate General R/.r. 
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DEPARTMENT OF THE ARMY (159) 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGZ CM 345388 
APR. 5 1~1 

UNITED STATES ) 82D AIRBORNE DIVISION 
) 

v. ) Trial by G.C~M., convened at Fort 
) Bragg, North Carolina, 9 March 1951. 

Private E-1 THOM.AS G. McOONOOOH ) Dishonorable discharge (suspended), 
(RA 13353556), Company C, 504th 
Airborne Infantry Regiment. 

) 
) 

total forfeitures after promulgation 
and confinement for one (1) year. 

) Disciplinary Barracks. 

HOLDING by the BO.ARD OF REVIEW 
LUDING'.IDN, WDI.F and BYRNE 

Officers of the Judge Advocate General's Curps 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits this, its holding, to The Judge 
Advocate General, tmder the provisions of Article o! War 50e. 

2. The accused was charged with and found guilty of absence without 
leave for the period 13 November 1950 to about 12 December 1950, and from 
21 December 1950 to about 23 January 1951, in violation of Article of War 
61 (Specifications 1 and 2, Charge I) J and failure to obey- the lawful 
order of a superior officer in violation of ~ticle of War 96 (Specification, 
Charge Il). Evidence of one previous conviction was inu-oduced. The .court 
sentenced the accused to be dishonorably discharged the service, to forfeit 
all pay and allowances to become due after the date of the order directing 
fn:ecution of the sentence and to be confined at hard labor at such place as 
the revieldng authority may direct for one year. The reviewing authority 
approved the sentence but suspended the execution of the dishonorable dis
charge tmtil the soldier's release from confinement and designated the Branch 
United States Disciplinary Barracks, New Cumberland, Pennsylvania, as the 

. place of confinement. The result of the trial was promulgated in General 
Court-Martial Orders Number 23, Headquarters, 82d Airborne Division, Fort 
Bragg., North caro~a, 17 March 1951. · · 
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3. The Board is of the opinion that the record ot trial is legally 
sufficient to support the findings of guilt,-. The sole qusstion for 
consideration is whether the findings of guilt,- support the sentence. 

4. The act of accused in absenting himself 111.thout leave .tram 
21 December 1950 to 23 Janua.cy 1951 (Specification 2., Charge I) is merely 
an additional aspect of his failure to obey the la1ffu.l. order of his 
superior officer to report to the Commanding 0.f'.ticer., Company- nc•., 504th 
Airborne Infantry-, Fort Bragg., North Carolina., not later than 2400 hours., 
22 l)ecember 1950, as alleged in the Specification or Charge II. (SPCY 1711., 
Davis., 6 BR-JC 335; CY 345000, Langley., 15 March 1951). Accordingly., these 
two of.f'enses constitute but different aspects of the same transaction and 
the court should have imposed punishment only' with reference to the act in 
its ioost important aspect (J£Y., 1949, par. 80,!).. Here the failure to obey 
the.law:f.'ul order of his superior officer in violation of Article or War 96 
is the most serious aspect ot the act or transaction llhich had its inception 
on 21 December 1950, as alleged. The rnax1rnm authorized period of confine
ment for the offense of failure to obey the order ot a commissioned officer, 
is six months, and for the offense ot absence without lea-Ye froa 13 November 
1950 to 12 December 1950 (Specification+, Charge I), is two months and 
twenty-seven days. Since the authorized period of confinement for the two 
offenses exceeds six months, bad conduct discharge and forfeiture of all 
pay and allowances to become due after the order directing execution of 
the sentence., is authorized (J.CM, 1949, par. 117.£, Section B). 

5. For .the foregoing reason the Board ot Review holds the record ot 
trial legally sufficimt to support only so much of the sentence as in
volves a discharge from the service llith a bad conduct discharge, for
feiture o:t all. pay and allowances to become due after the date or the 
order directing execution o! the sentence and confinement at hard labor 
for eight months and ·twenty-seven days• 

J .A.o.c. 
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JAGZ CM 345388 1st Ind. 

JAGO, Dept. of the .Army, Washington 25, D. c. 

To: Commanding General,- 82d Airborne Division, Fort Bragg, North Carolina 

1. In the case of Private E-1 Thomas G. McDonough (RA 13353556), Company c, 
504th Airborne Infantry Regiment, I concur in the foregoing holding by the 
Board or Review that the record of trial is leg~ly sufficient to support the 
findings of guilty of the Specifications and the Charges, and legally sufficient 
to support only so much of the sentence as provides for discharge from the 
service with a bad conduct· discharge, forfeiture of all pay and allowances to 
become due after the date of the order directing execution of the sentence, and 
confinement at hard labor for eig4t months and twenty-seven days. Under 
Article of War 50e this holding and my concurrence vacate so much of the sentence 
as is in excess of a bad conduct discharge, forfeiture of all pay_and allowances 
to become due after the date of the order directing execution of the sentence, 
and confinement at hard labor for eight months and twenty-seven days. 

2. It is requested that you publish a general court-martial order in 
accordance with said holding and this indorsement, restoring all rights, priv
ileges and property of which the accused has been deprived by virtue ot that 
portion of the sentence so vacated. A draft of a general court-martial order 
designed to carry into effect the foregoing recommendation is attached. 

3. When copies of the published order in the case are forwarded to this 
office, together with the record of trial, they should be accompanied by the 
foregoing holding and this indorsement. For convenience of reference and 
to facilitate .attaching copies of the published order to the record in this 
case., please place the file number of the record in brackets at the end of 
the published order, as follows:· 

(CM 345.388) • 

~z;,--7_--,~'--~~ 

2 Incls E. M. BRANNON 
1. R/T Major General., USA 
2. Dft GCID The Judge Advocate General 

15112 
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DEPA.ltTMENT OF TEE ARMY 
(163)Off'ioe of' Tba Judge Advocate General 

Washington 25, D~ c. 

JAG K CM 345443 
APR 1 3 1951 

UN IT ED ST ATES. ) FORT LEON.ARD WOOD, MISSOURI 
) 

v. ) Trial by G.C.M., convened at Fort Leonard 
) Wood, Missouri, land 2 March 1951. Dis

First Lieutenant JOBN R. ) missal, total forfeitures after promulga
IMIER (0-1535T76), 5017 ) tion, and confinement f'or eighteen (18) 
}.rmy Service Unit, Fort ) days. 
Leonard Wood, Missouri ) 

OPINION of' t m BOARD OF REVIEW'. 
BAR.KIN, WOLF and BRO\'VN 

Officers of The Judge .Advocate General's Corps 

1. The record of' trial in the case of the officer named above has 
been examined by the Board of' Review am. the Board submits this, its 
opinion, to the Judicial Council and The Judge .Advocate General. 

2. The accused was tried upon the f'ollowiDg charges and specii'ioa.
tions a 

CHARGE Ia Violation of the 95th .Article of War. 

Specifications 1, 3, 7,8,9,11,12 and 13a (Findings of' not 
guilty). 

Specifications 5 and 6 a (Nolle Prosequi). 

Spe~if'ications 2 and 14a {Disapproved by reviewing authority) • 

. Specification 4a In that 1st Lt John R Imler, Chemical Warfare 
Section, 5017 ASU, did, at Fort Leonard Wood,·W.ssouri, on or 
about 15 November 1950, with intent to deceive,·wrongfully 
and unlawfully make and utter to Mrs. Iris V Imler, a. certain 
check, in words am figures as follows, to wit a 

·80-1804 
WAYNESVILIE SECURITY BANK 815 

WAYNESVILI.E, MO., 15 Nove~er 1950 No. 

PAY TO TEE 
ORDE1 OF· Mrs. Iris V Imler $100.00 

0DS - hUildred e.nd No 100 --------~-------------------- DOLLARS 

s/ John R Imler 1/Lt 

I 5 I 12. 
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for payment; of family expenses, the said 1st Lt John R. 
Imler, then well knowing that ha did not have am not in
tending that he should have sufficient fun:is in the 
Waynesville Security Bank for paynv3nt of said oheok. 

Specification l0a In that 1st Lt John R Imler, Chemical Warfare 
Section, 5017.ASU, did, at Crooker, Missouri, on or about 30 
December 1950~ with intent to defraud, wrongfully and unlaw
fully make and utter to the Bank of Crooker, a certain oheok, 
in words an1 figures as follows, to wit a 

PINE BLUFF, ARK. 12-30-50 19 81-43 
TEE SIMMONS NATIONAL B.ANK OF PINE BLUFF 861 

PAY TO THE 
ORDER OF Bank of Crooker $50. 00 

Fifty & No/100 ----------------------------------- DOLLARS 

a/John R. Imler 1/Lt 

and by means thereof', did fraudulently obtain from the Bank . 
of' Crooker, ~50.00 in oash, he, the said 1st Lt John R 
Imler, then well knowing that he did not have and not inteild
iilg that he should have sufficient; funds in the Simmons 
National Bank for paymnt; of said oheok. 

CH.AR.GE IIa Violation of the 96th .Article of War. (Disapproved by 
reviewing authority) • 

Speoifioati ons l and 2 a (Filldings of not guilty). 

Speoifioation 3a (Disapproved by reviewing authority). 

CH.AR.GE IIIa Violation of the 61st Article of War 

Speoifioationa In that 1st Lt John R Imler, Chemical Warfare 
Section, 5017 MU, ..did without proper leave absent himself' 

. from. his station at Fort Isonard Wood, Missouri, from about 
22 January 1951 to about 6 F~bruary 1951. 

,' '2-i j,µ--A 

CHARGE IV and Sp~oifioationa a (Filldi:cgs of not guilty). 

He pleaded not guilty to all charges and speoifioations. He was foUDd 
_guilty of Speoifioatiom 2,4,10 and 14 of Charge I and of Charge I, guil~Y 
of Speoifioa.tion 3 of Charge II and ot Ch£rge II, .. guilty of the Speoif'ioa• 
tion of Charge III and of. Charge II:t; not guilty of Speoifioations 1,3, 7, 
8,9,11,12 and 13 of Charge I, not guilty .of Specifications l and 2 of 
Charge II, and no~ guilty of the Specifications of Charge IV and of charge 
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IV• No ev.idenoe of previous convictions was introduced. He was sentenoed 
to be dismissed the service, to forfeit all pay and allowanoes to beco:c:e 
due after th9 date of the order directing execution of the sentence, ard 
to be confined at hard labor, at such place as proper authority may direct, 
for six months. The reviewing authority disapproved the findings of guilty 
of Specifications 2 and 14 of Charge I and Specification 3 of Charge II 
a.Di Charge II, approved "only so much of the findings of guilty of Charge 
III and its specification as involves findings that the accused absented 
himself without leave at the plaoe and time alleged an:l remained so absent 
until 28 January 1951 in violation of .Article ot War 61," approved 1~nly 
so much of th9 sentence as ~ovides for- dismissal, forfeiture of all 
pay aDd allowances to become due after the date of the order directing 
execution of the sentence aIXi to be confined at hard labor for eighteen 
days,• a.Ild f orwe.rded the record of trial for action under Artiole of War 
48. 

3. Evidence 

a. For the Prosecution 

Specification 4, Charge I 

Only the evidence relating to the offenses of whioh the accused 
was found guilty as approved by the reviewing authority will be S1.lilllllal"ized. · 

By deposition dated 14 February 1951, Mrs. Iris v. Imler testified 
without objection that she is the wife of the accused. She and the ac
cused did not live together Uwithin the past yeer and a half • 11 They have 
two children who live with her. AB the accused has not adequately pro
vided for the support of his family, Mrs. Imler found it necessary to 
move into the home of the accused's mother. On 15 November 1950 sh9 
seoured emploYJWnt to maintain herself and the children (R 13,14,27). 

Mt-s. Eula Burchard, .Msistant Cashier, Waynesville ~ourity Bank, 
testified that she handles all the accounts of persons who have oheoking 
accounts in the bank a.ro. "give/s7 /hsr7 o. K. on all oh.eeks cashed." Mrs. 
Burchard stated she is £8.lllili~with the accused I s signature ani idonti
fied Proseoution Exhibit 7 a.s a photostatic copy of a oheok dated 15 
November 1950 in the a.mount of $100 drawn on the Waynesville Security 
Bank, payable to Mrs. Iris V. Imler and signed by the accused. This 

· check, received by the bank 11 in tb3 normal course of banki:cg11 on 25 
November 1950 was dishonored beoe.use of st insu!'fioient fw:rls" in the ao
cused•a aocounb (R 62,63). Prosecution Exhibit 8, a ledger sheet ot the 

· accused I s checkiDg account which was •prepared in the course ot usual 
business ot tbs bank• reflects that oJ;L 15 November 1.950 the balanoe ot 
the. aocused 1a oheok:iDg account was tS.64. At no time between 16 November 
am 5 December 1950 did accused •·s bank bala.noe exceed $58.62... On 5 
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December 1950 his ba.Dk bala.noe was zero (R 63-65). 

Speoii'ication 10, Charge I 

Mr. D. D. Salveter, Cashier, Bank of Crooker, Crooker, Missouri, 
identified Prosecution Exhibit 11 as a photostatic oopy of a check in 
the amount o£ ts6.oo, the origiml Q.f which he cashed f'o_r a person givillg 
the name of the aocused. 'This oheok, admitted in evidenoe without objeo. 
tion, bears the date 30 De.oember 1950, was drawn on the Simmons NatioDal 
Balllc of' Pi:DB Bluff, .Arkansas, and bore the name of the aoouaed. .After 
being duly deposited to the drawee bal'.lk: for· oolleotion the check was re• 
turmd w:ipaid because "there were no fwxls to pay it• (R 70, 7Z). , 

It was stipulated that it John R. Miller, Cashier of' the Silmnons 
NatioDS.l Bank of Pim Bluff', .Arkansas, were present in court he would 
testify •that he is the custodian of the bookkeeping records, of said 
bank; -that all checks drawn on said bank by a.nyons ba.'ViDg a checking 
e.ooowit in said bank am which are returned to the payee DS.Ill3d therein 
for insuf'f'ioient funds. account:; closed, or ~ other reason,are personally 
halld.J.ed by bim11 ; that the accused• s checking aocoUIIb in the ballk wr.s closed 
on 14 December 1950 as there were no :t'und.s in the account; that about 6 
January 1951 a obeck in the sum of' $50 dated 30 December 1950, payable 
to the order of the Bank of Crooker and signed by the aooused, drawn on 
the Simm.om Natioml Batik of Pim Bluff, .Ark8llSas, was received through 
the mails for pa;yment by said ba.Dk and was stamped "R.eturned,Aooount 
Closed"; that on tb:I date of said check and on the date said· oheok was 
returned tha accused bad n6 account in said Simm.om NatioDS.l Bank of 
Pine Bluff, .Ark8llSas; that Prosecution Exhibit 11 is a photostatic copy 
of said check, and that the sigmture on said check was the same aa the 
signature of' the aoouaed (R 36, Pros Ex: 14). 

Charge III and its· Specification 

A duly, authenticated extract copy ot a morning report or •sol7 .ASU, 
Sta Comp., Ft Leomrd Wood, :Mo. 11 was admitted in evidence without objeo• 
tion by the d~fense ·as Prosecution Exhibit 19 {R 45). · 

This exhibit lists the following pertimnt entries a 

1127 Jan 51 

Imler JohnR 01535776 1st Lt 
Fr absent sk Walter Reed GR Wash DO ID 
unk: to '.AWOL ef'f 22 Ja.n 51 hour unk: 

•5 Feb 51 
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Imler John R 01535 776 1st Lt 
Fr AWOL to absent sk Valley Forge GH 
Phoenixville Pa. 2200 hours 3 Feb 51 ID 
unk 

Imler John R 01535776 1st Lt 
Fr sk Valley Forge GH Phoenixville Pa to 
bands mil auth 1900 hours 4 Feb 51 

•••" 
b. For the Defense 

The testimony of Major Mitchel Goldenthal and the stipulated testi
mony of Major Raymond. O. Manker, Lieutenant Colonel Gregory J. Freeman, 
T. P. Crusius, Pastor of the Greenfield Parish, Evangelica:t, and Reformed 
Church, Claysburg, ·Pennsylvania, and Lieutenant Colonel David .Armitage 
pertained to the excellent efficiency of the accused as an officer and to 
his good reputation (R 111-116, Def Exs D,E.,F). 

Major Ernest E. Grunewald., Registrar., U.S • .Army Hospital, Fort 
Leonard Wood, Missouri, testified he was custodian of the medical records 
at the hospital. 1Ie identified Defense Exhibit· H as a duplicate copy of 
a 11Sick and Wounded Report" of the U.S. Army Dispensary, Pittsburgh., 
Pennsylvania, which he received "in the ordinary course of business." 
This exhibit, a copy of whioh was admitted in evidence without objection 
showed that the accused 0 oame under military oontrol" of the U.S • .Army 
Dispensary, Pittsburgh., Pennsylvania, .trom absent without leave on 28 
January 1951., and that he was transferred to Valley Forge .umy Hospital, 
Phoenixville, Pennsylvania., on 2 February 1951 JR 117,118). 

The accused, having been apprised of his rights as a witness, elected 
to make an unsworn statement (R 120). · 

( 

In August, 1949, his child became iil with typhoid £ever •. The ohild 
was in a civilian hospital and because of quarantine regulations she 
could not be moved to an Army hospital. During this time his wife was 
also admitted to the hospital for ohild birth. His expenses up to and 
including 31 December 1949 were approximately $2,700. He was ha.rd pressed 
financially to pay his bills. In June, 1950, he developed symptoms of 
"polio" which left him with a weakness in his right leg. After _his re
lease from the hospital he entered t.he Atomic Energy School on 1 July. 
Shortly after entering the school he bad a nervous breakdown "due to 
the studies and also••• financial difficulties whiohwere on./niy 
mind. 11 li3 was sent to Walter Reed Hospital and he was soon able to re
turn to duty, being assigned to Fort· Leonard Wood, Missouri, as Staff 
Chemical Officer. Because of complaints from his creditors he was ad.
vised by superior officers to liquidate his debts. Early in 1951, he 
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was advised that his child was sick again and, with the help of the 
American Red Cross, he obtained leava and went home. His do:imstic situa
tion and nervous condition were such that he returned to Walter Reed Hos
pital on 17 January for further psychiatric treatm3nt. Because of the 
crowded condttions at the hospital it was recommemed that he return to 
Fort Leonard Wood for treatment at the station hospital. .Be requested 
orders sending him back to his station, but was told by a medical otffcer 
that it was •not the policy to issue orders for casual patients.u He 
visited his home on the way back to Fort Laonard Wood. There, at the 
suggestion of his family physician, he entered the Veterans Hospital in 

t, -Altoona, Pennsylvania,11 On 3 February, he was transferred to Valley 
Forge Hospital at Phoenixville, Pennsylvania, and the following day 
two officers from Fort Leonard Wood arrived am accompanied him back 
to Fort Leonard Wood. Shortly after his arrival he was placed in a 
~closed ward11 in the station hospital. Be was told his mail would be 
censored and he was denied oontaot with every one except his defense 
counsel~ the doctor and his family (R 121-127). 

c·aptain Thom.as P. Clark, Ji.C, a psychiatrist at the United States 
Army Hospital, Fort Leonard Wood, Missouri, testified the accused's oon
dition was diagnosed as being one of' neuropsychiatric depressive reaction 
am that his reactions to his present situation are normal. It was his 
opinion that the accused could at all times distinguish right; from wro:og 
am that he was able to adhere to the right (R 128-131). 

4 •. Discussion 

Speoitioation 4, Charge I,· alleges that the accused did, with in
tent to deceive, wrongfully and unlawfully make and utter a check in the 
amount of' $100 payable to Mrs. Iris V. Imler, dra:wn on the Waynesville 
Security Ballk:, Waynesville,. Missouri, well knowing that he did not have, 
and not intending that he should have, sufficient funds in the drawee 
bank ~or payment; of said cmok, in violation of Article of War 95. 

The essential elements of proof' of the offense charged are a 

(a) Tbe making and uttering of a cheok, 

' (b) with intent; to d~ceive tb.E!reby; · 

(o) ha.Ting insufficient fums on deposit to pay it when 
presented in d"i1e course to the· drawee bank; and 

(d) knowing that there are not, .and not intending tha.t there 
be, sufficient fums on deposit in the drawee b~ to pay it when 
presented ~n due course. 
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Although there was no direct evidence that the accused had in fact 
issued the check, the proof shows that the check, admitted in evidence 
without objection; was in the accused's handwriting, that it bore the 
purported signature of the payee as indorser, and that the check was 
dishonored at the drawee bank because of insufficient funds in the ac
cused I s account. Thus the question is whether or not the court was en-

-titled to infer from these circumstances that the accused in fact uttered 
the check as alleged. lfo objection was made either to the genuineness 
of these signatures or to the genuineness of the check itself. "A 
failure to object to a proffered document on the ground that the genuine
ness of any signature appearing thereon has not been shown, or on the 
ground that the genuineness of the document in general bas not been shown, 
may be regarded as a waiver of such objection" (MCM, 1949, par J.29b, p 164). 
In addition, the check shows cancellation stamps of banks and clearing 
houses through which it must have passed in the course of usual banking 
processes. These facts are evidence that would warrant the court in 
finding that the checks were presented to the drawee bank in due course 
(CM 318727, Hoffman, 68 BR 1,14). The accused offered no evidence·to 
establish that after he ma.de the check it was lost or stolen from him 
or that he otherwise parted with it other than by negotiation thereof'. 
Although an accused's silence may not be commented on by the trial judge 
advocate., nevertheless, an accused's failure to produce evidence, which 
ii' favorable would naturally have been produced, justifies the inference 
that the facts are unfavorable to his case (CM 294486, Gault, 57 BR 333, 
338-339). Here the accused's failure to produce evidence to show that 
he lost possession of the check through some means other than negotia-
tion justifies the inference that he did not lo3e possession of it through 
such other means. Accordingly, the court was warranted in inferring from 
the foregoing evidence that the accused parted with possession of the 
check by negotiating}t as alleged (CM 318727, Hoffman, supra). 

,There remains to be considered the question whether the evidence es
tablished sufficiently that the check was uttered with, intent to deceive 
as alleged. It was shown that the accused and his wife were estranged 
and lived apart, that he had not been providing adequately for her and 
their children's support, and that the check was pres.~nnably issued to 
his wife as a contributibn to their support and maintenance. The issuing 
of the check thus appears to have been a deceitful ruse calculated to 
gain temporary respite from the pressure on-t'i'ie accused to discharge his 
legal oblitation of supporting his family,. His intent to deceive his 
wife by uttering the check when he must have known that his ba.Dk aocount 
was insufficient to satisfy. it may thus be inferred (CM 322695, Pattison, 
71 BR 309, 313-314). . 

In our opinion the making and uttering of the.- obeck in question 
under suoh circumstances constitutes a military offense and is conduct 
unbeaoming an officer and a gentleman (CM 322-695, Pattison, supra). 

Specification 10, Charge I, alleges that on or about 30 Deaember 
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1950 the aooused made and uttered to the Bank of Crooker with intent to 
defraud a. oheok in the amount of $50 am by means thereof did fraudu
lently obtain $50 in oash, knowi:cg that he did not have aDd. not inteiding 
that he should have sufficient funds in the drawee bank for the payment 
of said cheok. 

It is undisputed that the aooused wrote and cashed the oh.eek described 
in the specification, arid that he obtained the face amount in cash from 
the payee thereof on 30 December 1950. It is also und.isputed that the ao
cused' s account with the drawee bank was wholly depleted and consequently 
closed at the ti~ he oashed the cheok and had been closed since 14 
December. From these faots, the court could infer that the accused was 
aware of the faot that his account was closed, and that he did not in
tend to make the oheck good. The obtaining of a then present considera
tion by the accused for the checks with the knowledge of -'the :v.oid 
state of his acoount coonstitutes' tha intent to defraud as alleged (CM 
33641_9, Halprin, 5 BR-JC 301~319; CM 343015, Hutchins, 28 Sep 1950). The 
evidence warrants the .t'iniings of guilty of the specification in viola
tion of .Article of War 95 (CM 343015, Hutchins, supra). 

The aooused was also charged ~ith am found guilty,as approved by the 
reviewing authority,of absence without proper leave from bis station at 
Fort u,oDard Wood, Missouri, .t'rom 22_ January 1951 until 28 January 1951, 
in violation of Article of War 61. A duly authenticated extract copy 
of the morning report from 'tha accused's organization showed the date 
of his initial absence (Pros Ex 19). By defense evidence it was establis~d 
that the accused returned to military control on 28 January 1951. The proof 
thus sustains the court's finding of guilty of the charge and its speci
fication as modified by the reviewing authority beyond a reasonable doubt, 

5. The revieWing authority designated the Post Stockade, ·Fort Leonard 
Wood, Miss.ouri, as the place of oonfinement. Paragraph 87b, Manual for 
Courts-Martial U.S. Army, 1949, provides, inter alia, -

"If the sentence of a general court-martial as ordered 
executed provides for confinement;, the plaoe of confinement 
will be designated. In cases involving im.prisomnent; for life, 
dismissal and confinement of officers, aDd. the dismissal and 
confinement; of cadets, the confirming authority will design.ate 
the place of confinement •11 

In the instant case, pursuant to the provisions of Article of War 48(o)(3), 
the confirming authority is the Judicial Council, acting With the concur• 
renoe of The Judge Advocate General (CM 336706, Pomada, 3 BR-JC 209). 

6. The Department of the Army records show that accused is 27 
years of age, married, and has one child. Upon bis graduation from 

IS I I 2 

8 



_(171) 

high school in 1940 he was self-employed as a truck driver until he 
enlisted in the Army on 16 September 1942. During his enlisted service 
he was acting first sergeant of an Antiaircraft Headquarters Battalion. 
He was commissioned as a second lieutenant after successfully completing 
Officers Candidate School on 11 November 1944. From 26 March 1945 until 
16 .April 1946 he served in the .A::liatic Pacific Theater. On 23 April 
1946 he was promoted to a first lieutenant and reverted to _inactive status 
on 30 May 1946. His present tour of active duty extends from 12 July 
1948. His overall efficiency ratings of record are 076, 101, 112, 105, 
099,076,095 and 053. 

7. The court was legally constituted aDd had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board 
of Review is of the opinion that tm record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. Dismissal is mandatory upon a conviction of a viola
tion of Article of War 95 and is authorized upon conviction of a violation 
of- Article of War 61. 

~ «-• ~---~------,- J.A.G.C. 
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(172) DEPARTHEliT 07 'l'I-IE AREY 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGU CH 345443 

UNITED STATES ) FORT LEONARD WOOD, HISSOL"RI 
) 

v. ) Trial by G.C.M., convened at 
) Fort Leonard Wood, Hissouri, 

First Lieutenant JOHN R. IlvlLER, ) 1 and 2 March 1951, Dismissal, 
0-1535776, 5017 Anny Service · ) total forfeitures after promul
Unit, Fort Leonard Wood, Missouri ) gation, and confinement for 

) eighteen days. 

Opinion of the Judicial Council 
Harbaugh, Brown and Hickelwait 

Officers of The Judge Advocate General's Corps 

1. Pursuant to Article of War 5Od (2) the' record of trial in the case 
of the officer named above and the opinion of the Board of Review have 
been submitted to the Judicial Council which submits this its opinion 
to The Judze Advocate General. 

2. Upon trial by general court-martial the accused pleaded not guilty 
to and was found guilty of wrongfully and unlawfully making and uttering to 
Hrs. II'.iS V. Imler, with intent to deceive, a check dated 15 November 1950, 
drawn on Waynesville Security Banlc, payable to the order of I-irs. Iris V. Imler 
in the amount of $100.00 for payment of family ruq)enses, at Fort Leonard Wood, 
Hissouri, on or about 15 November 1950, the accused then well knowing that he 
did not have and not intending that· he should have sufficient funds in the 
bank for payment of the check, in violation of Article of War 95 (Specification 
4, Charge I); wrongfully and unlawfully making and uttering to the Bank of 
Crocker, with intent to defraud, a check dated 11 12-30-50, 11 drawn on the 
Simmons National Bank of Pine Bluff (Arkansas), payable to the order of Bank 
of Crocker in the amount of $50.00, at Crocker, Missouri, on or about 30 
December 1950, and by means thereof fraudulently obtaining from the payee 
050.00 in cash, the accused then well knowing that he did not have and not 
intending that he should have sufficient funds in the bank for payment of 
the ,check, also in violation of Article of War 95 (Specification 10, Charge I)J 
and absenting himself without proper leave from his station at Fort Leonard 
Wood, :t"d.ssouri, from about 22 Januazy 1951 to about 6 February 1951, in 
violation of Article_ of War 61 (Specification, Charge III). 

No evidence of previous convictions was introduced. The accused 
was sentenced to be dismissed the service, to forfeit all pay and allowances 
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to become due after the date of the order directing execution of the 
sentence, and to be confined at hard labor for six months. The review
ing authority, along with other action, in effect approved only so much 
of the finding of guilty of the specification of Charge III as involved 
a finding that the accused absented himself without leave at the place and 
time alleged and remained so absent until 28 January 19.51, approved only 
so much of the sentence as provided for dismissal, total fori'eitures 
after promulgation and ccnfinement at hard labor for eighteen days, and 
forwarded the record of trial for action under Article of War 48. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confirmation of the sentence. 

3. The Judicial Council concurs with the Board that the record of 
trial is legally sufficient to support the findings of guilty of Charge I 
and Specification 10 thereof and of Charge III and its specification as 
modified and to support the sentence as modified. The only question is 
whether the record is sufficient to support the findings of guilty of 
Specification 4 of Charge I and of Charge I ·with respect to that, specification. 
We concur with the Board that the evidence, although circumstantial only, 
justifies the inference that the accused made and uttered the check in 
question. We also concur that the presentation of the check for payment 
and its dishonor by the drawee bank because of insufficient funds are 
adequately established. The only question is whether the evidence establishes 
that at the time the accused made and uttered the check he had the intent 
to deceive, !mowing that he did not have and not intending that he should 
have sufficient funds in the drawee bank for payment of the check. From 
the fact that the check was dishonored because of insufficient funds in 
the accused's account may be inferred his awareness of the inadequacy of 
the account, his lack of intent to make it adequate and his intent to 
deceive, as alleged (CH 338736, Lucas, 6 BR-JC 2.59, 263, and cases therein 
cited; CH 34301.5, Hutchins, BR-JC, October 19.50; see Cj,11 3437.52, Scoratow, 
BR-JC, Harch 19.51). '£hese inferences, standing unrebutted, warrant the 
finding of guilty. In view of this conclusion, we find it unnecessary 
to pass upon the propriety of the Board's consideration of and inferences 
from the deposition of the accused's wife, to the admission of which the 
defense objected. 

4. For the foregoing reasons, the Judicial Council is of the opinion 
chat the record of trial is legally sufficient to support the findings of 
guilty an the sentence modified by the reviewing authority and to warrant 
confirm on of the sen . ce as so modified. 

C. B. Mickelwait, Brig Gen, JAGO 
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DEP.ARrME:NT OZ THE ABM! 

Ott1ce ot The Judse Ad.TOcate General. 

THE JlJDICIAL COONCIL 

Ra.rba.ugh, :Brown end M1ckelwa1t 
0-ffice:rs of The Judge Advocate General's Corp:, 

In the foregoing case ot First Lieutenant John R. Imler, 

0-1535776, 5017 Army Service Unit, Fort Leonard Wood, Missouri, 

upon the concurrence of The Judge AdTocate General the sentence 

as modified. by the renewing authority is couf'imed and will 

be carried into execution. An appropriate Owlrdhouae 1s 

I concur in.the foregoing action. 

c---~~e~ 
Major 0enera1, mA 
Act1ng The Ju.dge M.TOcate General 
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DEPARTMENT OF THE ARMY (175)
Office or The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 345454. 
MAY 2 2 1951 

UNITED STATES ) Nni YOOX PORT OF EMBARKATION 
) 

Te ) 
) 

Trial b;y G.C.M., conTened at Head.quart.era 
Nev York Port or Dabarka.tion, 28 Feb

Captain NICHOLAS VAN F.CK 
(0-1945510), Headquarters 

) 
) 

ruary and 2 and 3 March 1951. 
missal. 

Dis

9201 Technica.l. Semce Unit-) 
Transportation Corps. ) 

________________,.... 

OPINION or the BOARD OF REYlEi 
BARKDl, WOIP and BROWN 

Officers or The Judge AdTOcate General's Corps 

1. The record or trial in the case of tae officer na.med above baa 
been examined by- the Board o! Review and the Board submits this, its 
opinion, to the Judicial Council and The Judge .Advocate General. 

2. The accused was tried upon the foll.owing charge and apecifica
tionai 

CHARGE: Violation o! the 96th Article of War. 

Speciticatioa 1: In that Captain Nichol.as Van Eck, Transporta
tion Corps, Headquarters, 9201 Technical Service Unit-Tr&nS
portation Corps, did, at Nev York Cit7, New York, in or about 
the month of Febru.ar., 1950, make and utter to Park & Tilford 
Import. Corporation, a certain check, in words and figures as 
follows, to wit: 

Check No. !tJ2. Hew York June 30 1922. 63 

THE NATIONAL CITY BAiK CF Bf I<m:K 

BUSH TERMINAL BRANCH 
Third A.nnue at Thirt.7-Fifth street 

Brook:qn, H.Y. 

Pa:,- To Tlae 
Order Of --..-:.P.:;ar:.:k.....:&.T::.::1;:::J_to_r_d--=lllpo::-:.;.rt.....Co....,rpc.•-.------1200100 

Two hmdred aad n/u -

CaJ?!;a.in Nicholas Van Eck 
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and did -wrongtully f &il to mdnt&in a sufficient ltalaaoe 
in the drawee bank to meet p~nt on said. check when pre
sented for paymeAt. 

NerE: Specifications 2 through 9 vary materially from Speci!ica
iion 1 ouly with respect to the payee, date of issuance of check, 
date of check, number of check and amount of check·as follo"WB: 

Date of Date of No. of 
Spee. Pqee Issuance Check Cheek Amount 

2· Park & Tilford Import. Corp. Feb 1950 31 Aug 1950 6T{ $200.oo. 
3 HEmr7 Keil1' Imp. & Dist. 

Co. Inc. 3 Jan 1950 3 Jan 1950 583 500.00 
n n n4 " lJ Mar 1950 13 Mar 19.50 unnwa-" 

beretl 300.00 
n It5 II n n 10 Apr 1950 15 June 1950 682 100.00 

n It II II It6 10 Apr 1950 15 J~ 1950 683 100.00 
n H n II n7 10 Apt- 1950 15 Aug 1950 684 100.00 

n n n8 n • 10 Apr 1950 15 Sep 1950 685 100.00 
9 Citizens Savings Bank 1 ~ 1950 1 May 1950 21 119.50 

He pleaded not guilty to and was found guilt,- of the charge and all speli• 
fication.s. No evidence of pre"fious convictions waa introduced.. He was 
sentenced to be dismissed the serrlce. The reviewing authorit7 apprond 
the sentence and. forwarded the record of trial for action under Article of 
War 48. 

J. Evidence 

.!• For the Prosecut.1012 

(1) Specifications 1 and 2 

During December 1949 the accused made three open account purcb&se1, 
principally for whiskey, from Park and Tilford Import. Corporation, New 
York, New York, in the amounts of $451.99, $l5ll.65 and $1.354.79. The 
first two purchases were pai~ for promptly. The accused made initial 
~ents on the third purchase of 150.00 on 17 February 1950, ot $100.00 
on 2 Ma.rch 1950, and of $100.00 on 20 Karch 1950. During the latter part 
of March 1950, the accused issued to Park and Tilford Import. Corporatioa 
six postdated checks drawn on the National Cit,- Bank ot New York, Busa 
Terminal Branch., to cover the unpaid 'ba.lanoe of the third. purchase, a• 
!ollow1n 

Check Number ~ Amount 

672 31 Karch 1950 $ 1.50.00 
673 30 April 1950 154.79 
674, 31 ~ 1950 200.00 
675 30 June 1950 200.00 /

676 31 Juli 1950 200.00 
677 31 At1g111t. 1950 200.00 ,/ 
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Checks nwnbered 672, 673, 674 and 676 were honored by the drawee bank when 
presented for payment. Checks numbered 675 and 677,. described in Speci
fications l and 2, were presented to the drawee bank !or payment on 6 
July 1950 and l Septem.ber-1950, respecti-rel.y, but were not honored because 
o! insufficient funds in the accused's bank account on those datea (R 45; 
47,48,50,53,55,80-89; Pros Ex:s 1,2,4,10,12,13,17,18; Def Elal o-v). 

In May 1950, the accused by letter advised Park and Tilford Import; 
Corporation that he had been disciplined by the Army for his nliquor deal
ingsn and was ,ubject to a fine of $125.00 per month -for three months 
oo:rmnencing 1 ~ 1950 a.nd requested that he be permitted to make mont~ 
payments o! $100.00 in lieu of the two postdated cheeks hereina.bove 
described. Park and Til!ord Import; Corporation denied his request.. About 
20 September 1950 Park and Tilford Import Corporation requested the assis
tance of the Commanding General, New York Port of Embarkation, in collecting 
checks numbered 675 and 677. Thereafter the accused ma.de three cash pay
ments on these checks, $200.00 on 26 September 1950, $100.00 on 15 October 
1950, and $100.00 on 15 November 1950, and was given a written release by 
Park and Tilford Import Corporation on 20 November 1950 (R 88-91; Pros Ex 
19, Def' Ex W). 

(2) Specifications 3 and! 

In January 1950, the accused maintained an open account with Henry 
Kelly Importing and Distributing Compaey, Inc., New York, New York, on 
which there was due and pay-able $2,703.92 for liquor purchased by the accused. 
The accused issued to Henry Kel:cy" Importing and Distributing Compa.n;y, Inc., 
two checks, one numbered 583, dated 3 January 1950, in the amount or $500.00, 
and the other, unnumbered, dated JJ March 1950, in the &IOOunt or $300.00, 
both drawn on the National City Bank or New York, Bush Terminal Branch, in 
partial payment of his account. The checks were presented to The National 
City Bank of New York, Bush Ter.m1nal Branch, for payment on 13. January 
1950 and on 16 March 1950, respectively. The drawee bank retused to honor 
the checks when presented because of insufficient funds in the accused I s 
bank accoum.. The checks were subsequently honored by the drawee bank on 
19 Janua.r;r 1950 and 24 March 1950, respectively, when presented a second 
time by the payee 8Ubsequent to the accused's making additional deposits 
to his account with the drawee bank (R 48,50,5.5-59,66-70; Pros Exs 3-5, 
12-14; Def Eu B-E). 

(3) Specifications 5,6,7 and 8 

In March 1950, Henr;y Kel.q Importing and Distributing Comp&JO", Inc., 
New York, New York, pl&cedthe 1mpaid balance of the accused's account 
with them, in the amount or $1,903.92, in the hands of their attorneya 
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for collection. In nsettlement of a cause of action," the accused, at 
the request of the attorneys for the Henry Kelly Importing and DistributL1g 
Company, Inc., gave them a series o! 19 postdated checks secured against 
possible loss by a chattel mortgage on the accused's car. Included in 
this series of checks drawn on the National City Bank of New York, Bush 
Terminal Branch, and payable to Henry'Kelly Importing and Distributing 
Company, Inc., were the follolling: 

Check Number Amount 

682 15 June 1950 $100.00 
683 15 July 1950 100.00 
684 15 August 1950 100.00 
685 15 September 1950 100.00 

These checks, presented to the drawee bank for p~ent. on 19 June 1950, 
18 July 1950, 23 August 1950 and 19 September 1950, respectively, were 
not honored because or insufficient funds in the ~cused1s bank account. 
Subsequently, the accused made restitution in full to the Henry Kelly 
Importing and Distributing Company, Inc. (R 51-53,55,56,66-71,92; Pros 
Exs 4,7-9,11-14; Der Ex M). 

(4) Specification 2 
On 2 ~ 1950, the accused tendered to the Citizens Savings Bank of 

Stamford, Connecticut, check -numbered 21, dated 1 May 1950, drawn on The 
National City Bank or New York, Bush Tendnal Branch, in the amount or 
$119.50, in p~ent of a month]Jr installment on his mortgage indebtedness 
to the payee. This check was retumed by tl:,e drawee bank to ;the payee 
on 4 May 1950 because of insui'ficient funds in the accused's bank account. 
On lO Ma3" 195-0, a member of the accusedI s family redeemed the check (R 
51,56, 72r-78; Pros Exs 4,6,12,13,15 and 16). 

~- For the Defense 

In March 1950, the accused consulted with his attorne.r, Mr. J. 
Nicholas Long of New York Cit;r, with reference to his inddbtedness of 
an amount slightly over $1, 9()0.00 to the Henry Kelly Importing and Dis
tributing Company, Inc. Mr. Long, through the creditor's counsel, ar
ranged !or the accused to give the Henry- Kelly Importing and Distributing 
Com.pm;r, Inc., a series of 19 postdated checks secured lq a chattel 
mortgage on the accused's car as a method of liquidating the indebi;,d
ness, since the creditor "recognized [the postda~ed checki/ as being 
in lieu of promissory notes. n The first of these checks was dated 15 
April 1950, the others being dated the 15th of each month€.-thereai'ter to 
and includiDg 15 October 1951. The checks dated 15 April 1950 and 15 
~ 1950 were honored when presented to the drawee bank for paplent. 
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Mr. Long advised the accused that, under the law of the state of New York, 
no criminal liability attached to giving postd..ted checks. Mr. Long ad
mitted, however, that, at the time he gave accused this advice, he knew 
nothing about military law or the Articles of War (R 93-95; Def Ex X). 

, In September 1950, the accused conaulted Mr. Long with reference to 
$400.00 which the accused owed Park and Tilford Impart Corporation on two 
postdated checks. Mr. Long arranged for th• payment:, of this indebtiedn~ss 
in October and November 1950 (R 96-97). . 

On 2.4 October 1950, Major Richard F. Frank, JAGC, trial judge advocate, 
caused to be served on The National City Bank of New York, Bush Te:--minal 
Branch, a subpoena which directed the production before a general court
ma.rtiu of a transcript o! the accused's account, microfilms and all data 
and correspondence pertaining to checks drawn on said bank by the accused 
and 'Which had not been honored from l January 1950 to 24 October 1950. 
Pursuant to terms of the subpoena those documents were ma.de available to 
Major Frank. The accused did not give the bank authority to allow Major 
Frank to en.mine his accounts with the bank. Prior to obtaining the bank•:s 
records pertaining to the accused I s checld.ng account, Major Frank had no 
knowledge of the ahecks described in Specifications 3 to 9 inclusive (R 
104,107,lll-llJ; Def Exs AA,BB). 

The accused, after having his rights as a witness explained to him, 
elected to make an unsworn statement• From 1946 to 1949 he was the "liquor 
officertt at Fort Hamilton. Six months prior to being relieved therefrom, 
the "liquor detail" was assumed by another officer who, with others., 
caused the accused's accounts to be short., and prevented him from paying 
the Park and Tilford Import Corporation and Henry Kelly Importing and 
Distributing Company, Inc. accounts on time. The accu1ed stated that. 
the complaint made by the Park and Tilford Import· Corporation to Arrq 
officials in regard to the collection of two postdated checks was the 
o~ complaint received and caused the charges initially preferred against 
him. As the result of information obtained by the trial judge adTocata 
'Without the accused's permission, additional charges were preferred against 
the accused (R 114-115}. 

The accused sent the check for $500, dated 3 Ja;iuary 1950, to the 
payee on that date with a request that the payee deposit the check on 
the 15th of the month because of definite assurances arJ.lable to the 
accused that he would receive ample funds to cover the check before 15 
Januaey 1950. Although the accused received $1000 on 13 January 1950, 
it came too late to be deposited that day or the following d..y, a 
Sa.turdq, when his bank was closed. Consequently he deposited the $1000 
on Monday., 16 Janlliil7 1950. Although the bank statement, shows the p~ee 
deposited the check on lJ January 1950, the check would have been honored 
if the payee had responded to the accused I s request. The payee received 
1500 on 19 Januar,y 1950 (R 115-116). 
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The accused sent the check for $JOO, dated 1.3 March 1950, to the 
payee a little more than a week before that date and requested the payee 
to deposit it on that date. Funds which the accused expected to be on 
deposit b;r ]J March 1950 11unfortunateq11 did not arrive before that date. 
The ch•ck was paid on 24 March 1950 when it was redeposited (R 116). ·· 

The four checks described in Specifications 5, 6, 7 and 8 were draw 
in April 1950 b;y the accused and postdated on the advice or his ciTilim 
counsel. In 'View of his resources alld. expected income, the accused was 
certain that he could meet the checks wen their due dates arrind &nd 
did not anticipate that a fin• of $125 a month would be imposed on him. 
thereby' reducing his income to the extent that he was unable to pq the 
checks when due. The first of the checks were paid on their due dates 
and all were paid as soon as it waa possible for the accused to pq thq. 
At the ti.ma the accused. issued the postdated checks he executed and 
delivered to the payee a chattel mortgage on his Cadillac automobile {R 
ll.6-117). 

The check for $ll9.50,dated l Mq" 1950, was issued. in error because 
the nax:t. piylllent was not due until 1 July 1950. Upon being informed that 
the check bad been dishonored, accused deposited sufficient funds in the 
drawee bank to cover its payment. (R ·117). 

The two $200 checks to Park and. Tilford Import Corporat.ioa were part 
of a series of six postdated checks given by the accused on the advice or 
civilian counsel. They- were all giT8ll tor a past indebtedness as 11 e'rl.denc1 
o.f the balance still dne. 11 The accused anticipated that his future income 
would be sufficient to meet these obligations. The first of these checks 
were honored upon presentment to the drawee bank.· Howenr he was fined 
"$125 a. month11 which reduced his income to the extent that he could not 
:deposit funds to pay the re:ma1n1ng checks. He informed the Park and _ 
Tilford Import. Corporation of his predicament but th~ Corpora.ticn deposited 
the checks on their due dates and they were dishonored. 

The accused stated that if he had given promiasor,y notes instead 
of postdated checks he would not have been prosecuted for issuing wcrth
less checks. He pawned his jewelry, mortgaged his.car "to the limit, 11 

obtained financial assistance from relativea, and cashed his war bonds 
in an effort- to pay his debts {R llJ+-119). 

The accused has appro.rlmate:cy- 10 7ears of Army- serrlca in an enlisted 
status. He received· his commission as second lieutenant upon graduating 
from Officer Candidate School. There were admitted in evidence seven 
letters of commendation and appreciation from various J.r,q- officers and 
ci'rl.lia.ns in high Goveniment office referring to bis •xcellent; performance 
of military duty {R 119,123). 
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4. Discussion 
' 

The accused was fo1md guilt7 or nine specifications inTOlTing tae 
mald ng and uttering of checks a.s alleged and wro~ tail 1 ng to main
tain a sufficient balance in the . drawee bank to meet payment ot said 
checks when presented. for pa;rment in rtolation of Article or War 96. 

The essential elements of the offenses herein chargttd are: 

(a) that accuset uttered the checks, as alleged, and 

(b) that he wrongfully filled to maintain a sufficient balance 
in the drawee bank when the checks ..,.re presented for p~mt. 

The uncontroverted evidence shows that accused made and uttered nine 
checks, six of which were postdated. Eight were given to two liquor firms 
in payment of merchandise previousl3' purchased (Specs 1-8) and. one vaa 
given to a bank as part p&1'Dle!lt on a mortgage obligation (Spec 9). When 
presented !or pqment by' the pqeea on or short]¥ after the dates borne 
by the checks, they were dishonored by' the drawee bank because of insuffi
cient funds in the accused's bank account. 

It is well established that the nontraudulent. offense of wrongf~ 
.fai J1 ng to maintaill..-& sutficient bank balance to pq a check made aaci 
uttered by' a member of the military- service is a 'rl.olation of Article of 
War 96 (CM 284260, Hqes, 55 BR 319,324). 

As stated in CM 249232, Norren • .32 BR 95, 102,103: 

11A member of the :milita17 establishment is under a par
ticular duty- not to issue a check without maintaining a 'bank 
balmc• or credit sufficient. to meet. it. such condnct is 
not onl7 a reflection on the indi'rl.dual and a rtolatioa ot 
ciT.i.l law if committed with wrongful intent, but is service
discrediting as well. Frequent]Jr checks are cashed not because 
of the assurance deriTed from the implied representation at.. 
tached to the check so much as the faith created. by- the. lmifol"ll. 
The indirldual my be satisfied by' the exculpation ldlich nova 
from. an explanaticn rooted in carelessness or neglect. The 
hurt to the credit and reputation of the Ar,q is not so easiq 
remoTed.• · 

The fact that six of the nine checks in issue were postdated does 
not &!feet the accused's guilt of the offenses or uttering ch'3cks without 
mainta1 ni ng a sufficient bank balance to pay them. Although the checks 
were postdated and the deliTer., thereof was conditional until arriTal of 
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the date thereof, nevertheless, the delivery became absolute when that 
day arrived. The of'f'enses were committed when, on the day the checks 
were dated and thereafter, the accused failed to maintain a sufficient 
bank balance so that, when presented for p~t, the checks were dis
honored because of' insufficient funds in the accused I s bank account ( CM 
342651, Reese, 8 BR-JC 139,146; CM 2:/0641, Smith, 45 BR 329,342). 

' 

It is asserted by the de!ense that the postdated checks in issue were 
not checks at all but were given in "lieu of promissory notes." The 
evidence, however, clearly indicates that the intention or the drawer 
and the pqees was that the postdated checks were what they purpor.;t.ed 
to be and were not intended to be mere e'Vidences of indebtedness. 

Proo! that a. check given for .value by a member of the military es
tablishment is returned fer insuf'ficient funds imposes on the drawer of 
the check, when charged with service discrediting conduct, the burden 
of showing that his a.ction was the result of a.n honest mistake not ca.used 
by his own carelessness or neglect. Where the accused has sole control 
of the account he should be charged with the responaibility for its de
pleted state, and his failure to provide funds adequate for the pq.ment 
of checks upon presentment, while la.eking the elements of' fra.ud and de-

. ceit, is necessarily a.nd manifestly of a nature to bring discredit and 
disrepute to the military service (CM 284447, Turner, 55 BR 351,357). 
The accused was fully aware of' the tact that his bank ba] a.m1e was insu!• 
ficient to meet payment. His explanation for its insuftieiency,. made in 
an unsworn statement, is that unfortunate personal circumstances arose 
after he issued the checks which resulted in his not obtaining funds 
which he intended to use to pay the checks and that as a result he could 
not meet their payment. The court was amply justified in rejecting this 
explanation as inadequate (CM 249232, Norren, supra). The Board or 
Review is of the opinion that the record or trial is legally sut.ticient to 
sustain the findings of guilty of al.l specifications and the charge. 

Among the errors assigned b,y counsel for accused in his "Outline 
of Appeal.11 which merit discussion is an allegation that. error was com
mitted by the trial judge advocate in his closing argument to the courl 
in commenting on the ef!ect or the wisworn statement or the accused. 
The remarks of the trial judge advocate apparently referred to are a1 
follows: 

11-H* Of course, as the Law Member will tell you, an unsworn 
statement is not evidence for the best or reasons. The accused 
does not submit himself to the searching examination o.t cross
exandna.tion and questioning by the court as to the nrity ot 
the statements. There is no way of checking by the searching 
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light of cros:s-exam:iAAtion the weight, it any, to be given to 
his comments. That is solely within the discretion of the court.
***" (R 139) • . 

The remarks of the trial judge advocate were tactual to the exl-ent 
that an unsworn statement is not evidence and an accused cannot be cross
e:x.ami ned upon it (MCM 1949, par 76). Clearly, however, such comment was 
unwarranted and improper. It is basic that an accused~ not be required 
to testify unless he so elects and that it is error tor the trial jUdg• 
advocate to comment upon his failure to testify at any stage of the 
court-martial proceedings (MCM 1949, par 77; CM 330426, Hill, 79 BR 29, 
32). 

In the instant case, however, the competent evidence of reeord is 
compelling as to the guilt of the accused. The Board of Review, there
fore, concludes -that the error above pointed out did not prejudice his 
substantial rights (CM 330426, Hill, supra, at·p 35; CM 275792, Blair 
et al, 48 BR 151,155; Dig Op JAG 1912-1940, par 395 (55)). 

Another assignment of error by counsel for the accused is that most 
or the members of the court attended an offic·ers' call, at 'Which the ap
pointing authority referred to the facts of this case, and that therefore 
a motion for change of venue should have been granted. 

The record of trial shows that the defense counsel questioned each 
member of the eourt not otherwise excused, except the law member, relative 
to his knowledge of the case. All. members questioned but ou were present 
at the officers I call, at which time the Commanding General diacussed 
derellctions by officers. Neither accused's name nor the facts pertain
ing to the instant case were mentioned. Ea.ch member etated that he had 
not previously discussed the facts pertaining to this case and that he 
had formed no opinion as to the guilt or irmocence of the accused, and 
that he wuld decida the case only on the evidenca presented at tJ:ie 
trial. There is nothing in the record of trial which would indicate that 
the appoint.ing authority in arq manner influenced the court in the exercise 
of its judicial functions. · 

As to the motion tor a change of venue, it is well settled. that the 
jurisdiction o:r court.s-ma.rtial is geographicalJ.¥ universal, a motion for 
a change ot venue to a court-martial in another location .being unknown 
to militar,r law.· In its place, an accused is given the opportunity to 
challenge arrr and all members of a particular court (CM 317064, Johna, 
66 BR 169,184). In the instant case the accused did not challenge aey 
member or the court, ror cause and a peremptory chal.1enge made by him 
was granted. The Board of Review is, therefore, of the opinion that 
the ruling of the law member denying the motion for a change of venue 
was proper. 
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In a prior trial held on 11 December 1950, the accused was tried 
and found guilty of specifications alleging that he did wrongfully make 
and utter essentially identical checks involved in the instant case, 
without intending to assure that he should have sufficient funds in 
the drawee bank for p~nt thereof. By exceptions and substitutions, 
he was found not guilty as charged but guilty of wrongfully !ailing to 
have a balance in the drawee bank su!ficient to pay the checks upon 
presentment and sentenced to be dismissed the service. The reviewing 
authority disapproved the findings and the sentence. In the instant 
case, the accused was charged w;i.th and found guilty of uttering the 
checks and -wrongfully failing to maintain a sufficient balmce in the 
drawee bank to meet ~ thereof' when presented for payment and sen
tenced to be dismissed the service. 

It has been stated that the finding of wrongf'ul.ly_failing to main
tain a. sufficient ba.lanc;e in the drawee bank to meet picyment when pre
sented is not a lesser included offense to a specification alleging the 
utterance of checks with intent to defraud (CM 336515, Stewart, 3 BR-
JC 115,131). It has also been held that a finding that an accused ut
tered a check without· intending to assure that he should have sufficient 
funds in the drawee bank for payment thereof is a lesser included offense 
of a specification alleging that the accused, with intent to defraud, 
uttered a check, and did fraudulently obtain certain funds thereby (CM 
335159, Smith, 2 BR-JC 69,78). Logically, therefore, a specificatioa 
that an accused uttered cheeks and wrong!ul.:cy' failed to maintain a suf
ficient balance in the drawee bank to meet ~ when presented ia 
not a-lesser included offense to a specification alleging that accused 
uttered checks without intending to assure that he should have svfficieat 
funds in the drawee bank for payment. 

As the offenses alleged in the present case are not lesser included 
of those offenses charged at the former trial ot 'Which the accused was 
found not guilt7, rut are in !act s~parate offenses, no question of double 
jeopardy is involved. 

In arriTing at its opinion in this case the Board of Renew ha• 
carefully considered the "Outline 0£ Appeal" submitted. on behalt of 
the defense as well as the matters presented in oral argument b;r Mr. 
Paul Mishkin, Attorney at Law t,f Ne1w York City, before it in WashingtOll, 
D.C., on 18 M.ay 1951. 

5. The Department 0£ the Arrey records show that accused is 40 
years 0£ age and unmarried. ·He completed three 7ears at Villanova College. 
In citllian life he was variously employed as a plumber and as an engineer
ing inspector for the Cit7 0£ New York. He enlisted in the Ar,q on 29 
October 1940 and remained.in an enlisted status until successfullJ' com
pleting Officers Cmdidate School on 28 April 194.3, when he was cODDiasiOJltd 
a second lieutenant. On 26 July 1944 and 13 September 1945 he was promoted 
to the grades of first lieutenant:. and captain, respectinly'. On 28 March 
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1950 punishment UAder Article of War 104 was imposed upon him. On 6 
September 1950 he received an administrative reprimand. His overall 
efficiency ratings or record are 071, 065, 118, 104, 053, and ll.9. 

6. The court wa's legally constituted· and ha.d jurisdict.ioa over the 
person and or the offenses. No errors injuriously affecting the &Ubstan
tial rights of the accused were committed during the trial. The Board or 
Review is or the opinion that the record. of trial 18 legally sufficient, 
to support the findings or guilty and the sentence and to warrant con
firmation or the sentence. Dismissal is authorized upon conviction of 
a Tiol.&tion of Article of War 96. 

--"et-£~~~~~~~:::?:::::=:::::::::::::==--' J;.A.G.C. 

~(6'..,,~·~~~:::::4'~L,;:..s,cf~._,::_:7~·~·___, J.A.G.C. 

__,.,/4__....~ ..........._.~......,...---' J.A.G.C...........................----...1a 
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DEPART1'0IT OF 'l'HE ARMY 

Office of The Judge Advocate General 
Washington 2.5, D. c. 

JUN c 1951 
.JAGU CH 34.54.54 

UHITED STATES ) N:El-I YORK PORT OF :El"illlillYi.ATION 
) 

v. ) Trial by G.C.H., convened at 
) Headquarters New York Port of 

Cantain Nicholas Van Eck ) Embarkation, 28 Februar'J and 
0-194.5.510, Headquarters 9201. ) 2 and 3 March 1951. 
Technical Service Unit ) 
Transportation Corps ) 

Opinion of the Judicial Council · 
Harbaugh, Hickelwait, and Young 

Officers of The Judge Advocate General's Corps 

1. Pursuant to Article of War .50d(2) the record of trial and the 
opinion of the Board of Review in the case of the officer named above 
have been submitted to the Judicial Council which submits this its 
opinion to The Judge Advocate General. 

2. Upon trial by general court-martial the accused pleaded not 
guilty to and was found guilty of making and uttering nine checks, between 
3 January 19.50 and 1 May 19.50, two payable to Park and Tilford Import 
Corporation at dates subsequent to issuance, six.payable to Henry Kelly 
Im?orting and Distributing Company, lncorporated, of which four were 
payable subsequent to i·ssuance, and one payable to Citizens Savings Baik, 
in amounts from ~100.00 to $.500.oq and wrongfully failing to rnaintw 
a sufficient balance in the_ National City Bank of New York, Bush Terminal. 
Branch, the drawee bank, to meet payment on each check when presented for 
payment, in violation of Article of War 96. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record o! · 
trial for action under Article of War 48. The Boa.rel of Review is of the 
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence and to warrant confirmation. 

3. We concur with the Board of Review in its opinion that the record 
of trial is legally sufficient to support the findings _.of. guilty and the 
sentence. The only ques.tion presented by the record is whether, under the 
circumstances in this case, the degree of culpability involved in these· , 
offenses is such as to warrant the execution of the ·s·entence of dismissal•. 
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The evidence shows, with respect to the two checks involved in 
Specifications 1 and 2, that in the latter part of March 19.50 the accused 
issued six postdated checks to Park and Tilford Import Corporation to 
cover the unpaid balance of a ~re-existing debt due that corporation. 
'rhe checks were dated, respectively, 31 Harch, 30 April,· 3r1-1ay, 30 June, 
31 July and 31 August 19.50. The checks dated 30 June and 31 August 19.50, 
each in the amount of t200.oo were dishonored by the drawee bank upon 
presentment. The other four checks were paid upon presentment. The two 
were subsequently paid by partial payments made on 26 September, 15 October 
and 1.5 November 19.50. In May 19.50, prior to the dates on the two dis
honored checks, the accused advised Park and Tilford Import Corporation 
by letter .that as a result of his "past liquor dealings" the "Army (had) 
given (him) a monetary :r:-enalty which (meant) that ~125.00 (was} being 
deducted from (his) monthly allotment for a period of three months" and 
requested that he be permitted to forward.a check each month for $100.00 
instead of the usual ~200.00. This request was refused. 

The evidence shows with respect to Specii'ications 3 and 4 that 
each check was given as part payment on a pre-existing debt due the. 
Henry Kelly Importing and Di$t.z:ibuting Company, Incorporated. The 
check issued and dated 3 January 19.50 and dishonored on 13 January 19.50 
was paid on 16 January 1950 and the chec½: is51;1ed and dated 13 March 1950 
and dishonored on_l6 March 19.50 was paid on 24 ¥.arch 1950. 

The checks involved in Specifications 5, 6, 7 and 8 were part of 
a series of nineteen postdated checks given to the Henry Kelly Importing 
and Distributing Company; Incorporated, in March 1950 in payment of a pre
existing debt. In addition the accused gave a chattel mortgage on his 
automobile to secure the payment of the.debt. The first two checks in 
the series were paid upon presentment, but the checks involved in these 
specifications, dated 15 June, 15 July, 15 August and 15_September 19.50, 
respectively, were not. These latter checks were pai~ in full prior to 
~~ . 

The evidence shows that the check involved in Specification 9 
was given by the accused to the Citizens Savings Bank of Stamford, Con
necticut, in payment of a monthly installJnent on the mortgage -indebtedness 
on his home. The check was issued md dated l Hay 1950 and was dishonored 
upon presentment.· On 10 May 1950 the check was "redeemed" by a cash 
payment. The payment m d redemption were made prior to the date such pay-
ment was due. · 

It is apparent from the evidence as set forth above that this is 
not the usual case of uttering checks ~d wrongfully failing to maintain 
a sufficient balance in the drawee bank to meet their payment upon present

. ment. Six of these checks were postdated, all were given to cover unpaid 
balances on pre-existing debts, and restitution was made on all prior to 
trial.. Subsequent to the issuance of the postdated checks he received 
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disciplinary punishment which curtailed his ability to maintain his bank 
balance. The accused advised at least one of his creditors of t'.1is 
si. tuation, thus indicating his desire to do what he could to prevsnt the 
checks from being presented to the bank and their resultant dishonor•. 

4. In view of these and all the other mitigating circumstances shown 
by the evidence, we are of the opinion that execution of the sentence · 
of dismissal, although authorized upon conviction·of a violation of Article 
of War 96, is not warranted in this case. 

. I 
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DEPARTMENT OF THE ARMY 
Office or The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, Mickelwait, and Young 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Captain NICHOLAS VAN ECK, 0-19455101 

Headquarters 9201 Technical Service Unit-Transportation Corps, 

the sentence is confirmed but commuted to a reprimand and forfeiture 

of fifty dollars pay per month for six months. As thus commuted, 

the sentence will be carried into execution. 

c. B. Mickelwait, Brig Gen, JAGC 

I concur in the foregoing action. 

~ 

~a.k-1,_:_.;; ~"' o, L--
~I<LIN P. SHAW 

Major General, USA 
Acting The Judge Advocate General 
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DEPARTMENr OF THE ARMY 

Office of The Judge jJivocate General 
wa.shiDgton 25, D. c. 

J.A.GK - CM 34:6478 

UNITED ST.I.TES 2ND LOGISTIC.AL COMMAND (C)~ 
Te ) Tria.l by G.C.14., convened at .APO 

) 69, Pusan, Korea, 7 February 
PriTate First Clas a LONNIE B. ) 1951. Dishonorable discharge, 
WGLA.R (RA 16215648), Head ) tota.l forfeitures after pro~ulga~ 
quarters a.Ild Headquarters and ) tion, and confinement for life. 
Service Comp8.J3Y', 811th Engineer ) 
J.via.tion Battalion, .APO 970. ) 

OPINION OF THE BOARD OF REVIEW 
BARKIN, WOIF a.nd BRCJJN 

Of'fioers ot the Judge .A,ivooa.te GeI18ral •s Corps 

1. The record of trial in the oase of the soldier :ca.m.ed above has been 
examined by the Board of Review ·and the Board submits this, ita opinion, to 
The Judge .Advocate General and the Judicial Council. 

2. !he accused ,raa tried upon the followi:r:ig oha.rge and specitica.ti.on: 

CHARGE: Violation ot the 92nd Article of 'Jfar. 

Specitica.ti.ona In that PriTate First Class Lonnie B. Kaiglar, 
Headquarters and Headquarters and Service Company, 8llth 
El3gineer J.viation B&ttalion, did, a.t Ximpo District, K:impo, 
Korea._ on or about 12 December l9SO, with JB.al.ie e aforethought, 
willfully, feloniously, am unlawfully kill Corporal Williaa 
warren, a hum.an bei:cg, by 1hooti11g hi.a with a carbine. 

Re ple&ded not guilty to and was found guilty ot the charge and specification. 
There 1a no e"fidenee of any previous comiotiona. _Re was aentenoed to be 
diahonorably discb.a.rged the service, to forfeit all pay and allowances to 
become due a.f'ter the date of the order directing execution of the sentence, 
and to be collf'ined at ha.rd. labor a.t suoh place aa proper auth crity mq direot 
f'or the term. ot hi.a lJAtura.l life. fb.e reviewing authority approved the sentence 
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and forwarded the record of trial tor action under .Article of war 48. 

3. Evidence 

a. For the Prosecution 

.A.bout 1030 hours, 12 December 1950, in the area of Company B, 811th 
Engineer ,Aviation Battalion, near Kimpo, Korea:, Private First Class Lonnie 
B. Kaiglar, Headquarters and Headquarters end Service Company, 811th Engineer 
J.viati on Battalion, the accused, asked Sergeant :Emory Flowers to loe.n the t.o
cused Flowers' carbine, which bore a number 10 on its stock, because the ac
cused said his ":W. was too hea~ to carry around". Flowers loaned the accused 
his carbine end a full clip conta.ini:ng 15 rounds of &Dllllunition. Weapons Non
commissioned Officer Sergeant Thomas A,. warren, Company B, 811th Ellgineer 
J.via.tion Battalion, identified an Ml carbine, serial number 1320787, beariDg 
company stock number 10, as the carbine he had issued to Sergeant Fl01rera. 
This carbine was admitted in evidence without objection (R 25-27, 29; Pros Ex 3). 

Corporal Leo Edwards, 811th Engineer .lviation Battalion, testifi~d 
that at a.bout 1430 or 1500 hours of the same day., he visited a house of prosti
tution located in the Kimpo District, Kimpo, Korea, where he met the a.coused 
who was armed with a carbim. Edwards, the acc111ed, end another soldier drank: 
two or three bottles of whiskey. .Al>out 1615 or 1630 hours, the accused apasaed 
out". Edwards kept the carbine tor safekeepi:ng. :Meanwhile, Corporal M.lliu 
Warren, a ttcolored" soldier, with 'Whom the a.ooused had previously come to Kore& 
from. Okinawa, had come to the house. When the accused woke up at about 1805 or 
1810 hours, Edwards asked Corporal Warren to take the accused back to o8lllp• 
Corporal Warren agreed to do so. After Edwards returned the carbine to hill, 
the o.ocused loaded it am Edwards told him not to do so. The accused said, 
"I'm. not", and left the house at about 1825 or 1830 hours 1dth Corporal Warr.en. 
Edwards watched Corporal Warren and the accused walk: about 25 or 30 fe-et i'rom 
the house, movi:ng "at a pretty good clip" (R 12,15-18,32). 

About 8 or 10 minutes later Edwards heard several shots tired from a 
sEmiautomatio weapon, jumped up, grabbed a rifle, and went outside the door 
of the house. He was um.ble to see anything and returned to the houae. ,lt 
that time a sergeant told Edwards that "one of the guys had been shot", 'Where
upon Edwards crawled between 76 and 100 yards from the house where he saw 
Corporal Warren lyi:ag on the groUlld, hi• rifle at "•ling arms•. Edwards 
called "Warren, Jfarren", but Corporal Warren did not ana1rer. Corporal Warren'• 
face was blooq-. Ed:war,ds ,rent to camp, reported the incident, and rode on the 
ambulance which brought Corporal Warren to "the dispensary". Edwards stated 
that the acouaed and Corporal Warren appeared to be good friends and had not 
quarreled (R 16,17). 
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Sergeant Elery RobbiIII, Com.p~ B, 811th Engineer A.Tia tion Battalion, 
testified that at about 1600 hours he met the accused and others at the house 
ot proetitution. He., the accu1ed, and another soldier drank senral bottles 
ot whiskey. .Lfter Robbim "stayed" Yi.th a wo:man., he went baok to camp., where 
he discovered his wallet and gun were JlliHing. Re returned to the house ot• 
prostitution to get thea, arriTi:ag, at about 1830 hours when he heard six or 
eight shots fired •o:ne after another". Re lett the house and, approaching th• 
compallY area. at a point a.bout 60 yards from tile house, he aa.w a man, with blood 
on his right side, nose, and aouth, lying on the road with his ritle slw:ig on 
his right shoulder. Robbins f'elt the :man•s pulse and "toUJJd it weak". He ran 
bi.ck to the house and informed Corporal Leo Edwards. Both returned to the in
jured aan., after whioh Robbina returned to the com.pany area am reported the 
incident. Robbins stated that the accused had been •drillkiiig" but was u:nable 
to sa:y- tha.t he was drunlc {R 20•22). 

Private Cephus Bell., Jr., testified that at about 1830 hours, 12 
Decsber, while in his barracks at Ki:mpo .Air Base, the accused, armed w1th a 
carbine, came ill and asked Bell to help move the acoused 1s.bed from the ba.rraoks 
in which Bell was quartered (R 22•23). Bell's testimony as to what then occurred 
11 as follows a 

•Q 11111 you tel1 the oourt what else happened? 
"I. Well, me and Kaiglar went out to the other barrack.-and started 

to move the stutt out and he told me that he had got him om 
tonight, am I asked hill. what _did he aean. He said he dropped 
a hammer on a. tellOW' who had been •ssing with him a lot am so 
we moved his bed ba.ck up to the oth~r barrack. Then he told 
me it anyone asked where he had been, tell thalll he had been in 
the barra.ci::s all afternoon• (R 23). · 

Bell stated that at the time ot this conversation the accused appeared 
to ha:ve been drin.ldDg but was not drunk, as he spoke clearly and knew lliha.t he 
was sayiDg (R 22:-24) •.. • . . 

Between 1900 and 1930 hours, while "acting as sergeant of the guard", 
Corporal c. B. Gaylor, 811th Engineer ATia.tion Battalion, found the accused 
asleep in bed in his quarters with a carbine a.t the head of his bed. Gaylor 
•xamined the oarbi11e, saw that it wa.a an "Ml", •opened the barrel", smelled 
burned powder in it, and removed the clip which wa.s empty, and noted a "white 
number ••• 10 or 12 • on the carbine. Thereupon, Gaylor shook the accua ed. 
Re woke up and said, "What haTe I donef" The accused appeared· to be in an 
"all right" condition a.nd walked •straight" _as he -.nd Gaylor proceeded to 
CompSJ:11' B Ql-derly Room where Gaylor turned the accused and the carbine OTer to 
the •.Air Police• (R ~2). · 
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At approximately 1845 hours, 12 December, Sta.ff Sergeant Morris F. 
Evans, 51st .Air Police Squadron, Tsuiki .Air Base, Japan, went to the scene ot 
the shooting near the 811th El'lgineer Aviation Battalion area. located in Kim.po 
District, Kim.pc, Korea. There he found a hat, a large pool of blood, eight 
expended carbi:ne ca.sings, two Ml cartridges, and pieces of a stock of a gun. 
The blood spot was about six feet from the expende<;I. casings, the Ml cartridges 
being two or three feet away. Later, Evans went to the Graves Registration 
Section, 4th Field Hospital, Ascom City, Korea, where he saw "the body of the 
man that wa.s allegedly shot in the 811th areP. at Kim.po". He described the 
deceased a.s a light complexioned "colored" man. On the body he saw two woUllda 
of entry in the left portion of the abdomen and two wounds of exit in the 
right portion of the back (R 32-34). 

On 12 Deca:nber 1950, upon receipt of a homicide report, Lieutenant 
John J. Ferriter, 6001 Crilt.inal Investigation Bureau, am Mr. Reyes interrogat 
the accused at the Office of Special Investigations from 2030 to 2130 hours. 
The accused then slept for about 40 minutes and was again questioned until 2400 
hours. From about 1330 hours to 1630 hours, 13 December, he was questioned by 
Captain Cooper, Special .Agent Kimball, and Lieutenant Ferriter. Between 1630 
and 1900 hours, 13 December, the accused was taken to the Air Police. At about 
1900 hours, 13 December, Lieutenant Ferriter again interrogated the acoused and 
at 1930 hours the aooused began writi:cg a voluntary statement, which he completed 
at about 2130 hours. Before the a.ccused made his stateme:at;, Lieutenant Ferriter 
warned hlla of his rights umer the 24th .Article of war. At no time did a.cyone 
use a:ay threats, violence, or force to induce a statE1D.e:c.t from the accused, and 
no offer or promise of immunity or promise of' reward was made for the statement 
obtained. Ferriter identified the written statement and. sig:natures tpereon 
(R 34-38,47). 

Raving besn apprised ot hia right to testify concerning the involuntary 
nature of his statement, the accused testified that on the night of 12 December, 
he was questio:ned steadily and Lieutenant Ferriter "continually hollered at" 
him. When turned over to the Air Police he was compelled to stand tor an· hour 
or more. .After he obtained a cot f'rom his organization. it was set up in a 
doorway where men came in and "bum.pad into" the cot four or five times. He 
was kept a.wake as people talked all ni@1lt and because a blanket was pulled from 
his head on one occasion. While he was in the custo~ of'' the .Air Police he was 
asked such questions as, "Why did ·you kill the man?" He was made to stand 
against-a wall for several hours. The accUBed admitted that he was not aware 
of' any systematic attempt to keep hill. awake. The a.ocused • s pretrial atatement 
was admitted in evidence over defense objection (R 39-45; Pros Ex 4). 

Accused related therein tha.t on 12 Deca.ber 1950 he borrowed Sergeant 
Flc,,rers ' carbi:ne:, 1'1u.rked 10 in 1Vhite paint". At a.bout 1330 hours he took the 
carbine am a loaded clip to a rtllage where he wem; to a house of prostitution. 
breafter, he was joill8d by- Sergeant Robbim, Corporal Edwards, and PriT&te 

. First Class Hollal:Jd, and two bottles of' liquor were oons\llll8d. 1herea.f'ter, ac• 
cused loaded his o arbim. The a.couaed continued a 
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"• • • From there all things were ha.zy I do not remember 
too :much, due to the fa.ct I was well umer the intluence of 
alcohol. 

"To m.y raaembrance I do not recall sa.yiDg too much to Cpl 
Warren, the only thing I recall a Tecy little of is Cpl Lee tell
ing Y(e.rren to take me to camp, and I said I do not need a.nybody 
to take :me in. I do not recall lea.Ting the house or how I got 
to my barracks. The. next thing I recall a. llttle of is being 
at the barracks asking somebody to help me move my bedding. 
After getting my things I went to bed, and placed LiiJ CJU"bine 
at f_the7 head of m.y bed. I do not recall 1qing a.nything else 
to anybody, until I was woke up by Sgt RUtton, Cpl Gaylor, .Air 
Policemen and guards. I -barely remembered lVhat al1- was 1aid, 
but I do recall Cpl Gaylor talking about a clip with one shell 
left in it or something similar. The time of custody I can not 
say because I don•t know. The Cpl Lee I referred to in my 
ata.teme:nt is Cpl Leo Edwards" (Pros Ex 4). 

IJ.eute:cant Ferriter examined the weapon that had been removed from the 
4eceued •s body and observed that the upper hand guard was "split into three 
Hctiona - pieces•. In the •pistol grip" of that weapon he saw a. hole •caused 
b7 a bullet" (R 46, 47 ) • 

It was duly stipulated that it Major Jack B. Richmond, MPC, Examiner, 
Criminal Investigation Laboratory, Far East Canrnand, Tokyo, were prese:at; in 
court he would testify that -

"•••the eight empty fired cartridge cues found by Sta.ft 
Sergeant Morris F. Eval:18, on 12 December 1950 a.t approximately 
1845 hours were examined b7 him in the laboratory in conjUllCtion 
with test fired car~ridge cues fired f'rom m Carbim, Caliber 
.30, Kl, i,1320787, and in his opinion the eight empty" f'ired 
cartridge cases fown by Sergeant En.us were discharged frOlll m 
Carbine. Caliber, .30, Ml, #l3207a1• (R 47, Pros Ex 6). 

Captain Bermrd S~ IArivee, Registrar, 4th Field Hospital, identified 
an original "Admissions and Dispositions Sheetn, dated 13 December 1960. signed 
b7 ha. aa regi.s trar of' that hospite.l and coveriIJg the 24-hour period ending at 
2400 houra. 12 O.cu.ber 1960, as an official record ot the 4:th Field Hospital 
lrhich by- r egula.ti ons he wu required to maintain and which he did persom.117 
11&.intain in the regular courae ot his duty a.t the hospital. 'the a,1.dmiasions 
and Dispoaitions Sheet•, admitted in evidence over C.lbjection, listed the Dame 
0: "11llba J. warren•, a.1 ha.Ting been received a.t the 'hospital "dead on a.r-
riTal•, and turther •h01red that warren had au.stained ·a gunshot wound in the 
1.bdo•n, with internal hmaorrhage and shock, and that the injury wu not the 
reault of ba.ttle. J].ao admitted oTer objection, was an original •cuualt,. 
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Report", prepared and signed by Captain LariTee, which he was required to keep 
in the _regular oourse of his official duties at the hospital. The "Casualty
Report" showed that "Ptc William J. Warren" was "dead on arrival" at tlw 
hospital on 12 December 1950, and showed the followiriga "Diagnosis, Bullet 
wounds ot abdomen Point of entrya right & lett lower quadrant. Point of t1:d.t1 
rigb.t & left lower ooatal region. Hemorrhage &: shock • • •". Captain LariTee 
1tate_d that he persona.lly examined the body of the only •colored soldier" who 
was received at the hospital on 12 December 1950 and tound arren's name on the 
identification tags attached to the bo~ (R 9-14J Pros Ex lJ R llJ Proa Ex 2, 
R 12). 

b. · For the Defense 

Raving been apprised of his rights as a witness, the accused elected 
t,o testify. At about 1030 hours, 12 Deoember 1950, the accused borrond 
Sergeant Flowers' carbine because he did not feel like carryirig his ")[]. • around, 
The aocu"Sed left his weapon with Flowers and promised to ~ring hi• a_ "driilk" 
when he returned. .Armed with Flowers' carbine, the accused went to the "11.llage, 
Thttre, at his regiest; he was directed to a house of prostitution. Shortly 
thereaf't3r, he ,raa joimd by Corporal Leo Edwards. Sergeant Robbins, and other 
soldiers. llhiskey wa.s obtained and the group, including the accused, proceeded 
to drilllc it. · lihile drinking, the accused noticed a Korean boy pointing a rifle 
at him.. !the a;ccused took the rifle away from. the boy and upon exami.Ding 1 t, 
f'ound that it waa defective•. Re then returned it to the bo7. 'the accwsed 
tried. to saTe a dril2lc for Sergeant Flowers but wa.a dissuaded b7 S~rgeturb Robbina 
(R 53-55). Comerning a oollV'ersation with Sergeant Robbins Uld events there• 
after, the a.caused relateda 

•• • • fii'sai.d, 'It is a little late. You know the curfew
lJiJ on.. It you get caught after aeTen,-' am he said, 'That is 
right. I think I'll go down the road to another house.• .I -
said, 'I'll probably see you down there .a little later,' and I 
aaid, 'I'm goi:ag back in the house,' and I nnt back, and I 
don't r8L1elllber too :m.uoh after from there 011. air. I think I 
rem.ember Corporal Edwards telli:ng lfarren would be take a to 
camp, SOIISthi:Dg to that etteot, am I hollered, saying 'I don't 
need aeybody to ta.lee ae to cULp. ' So aa far a.a ,q leaving the 
house, I don't know ~ng about it. I don't enn r-.-ber 
leavinc. !he next tille I r••ber, was aakiDg at the 'barracks, 
a.ski:Dg a<aeboc\Y to help u. lib.ether I uked. ao•one particular, 
I don•t Joiow:' (R 65) • 

.Asked wq he moved his bed when he returned to his barra.clca, tlw ac• 
ou1ed explained that eTerybody had been told to move their belonging,, that th'1 
were auppo1ed to aove to Pusan shortly, and th.at he did not "ft.lit to be lefi b7 
bilLlelt. When -.PII" ehen.ded he could not recall where the clip tor the carbine 
tol.lDd in his poe•ession ~· located~ but he t'tlllem.bered Corporal Gaylor 1ayillg 
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11 tnere wa.s o:oe shell left" (R 55, 56). 

On crosa•exem1nation, the accused testified in part aa follo,rsa 

nQ Did you kill Corporal W&rrenf 
•s. I don't know &DythiIJg about it, air. 

"Q Can you deny that you killed Corporal WarrenT 
~J. I oouldn•t say one vre.y or the other, air" (R 56 ). 

Private uchie L~ Moore, 811th Engineer ,A.nation Battalion, testified 
the.t between 1900 and 2000 hours, 12 December, the accused entered the barracks 
where Moore wa..a quartered and asked Moore to go with him to the next barre.cka 
to help the 1.ceused move his blankets. Moore did 10. ~ a.ccused then asked 
Private Bell to help the accused :aiove his bed and Bell complied. M to ao
cuaed's intoxication, Moore stated •1 don't k:no,r whether he was drunk or wasn't 
drunk:1 (R 51-62). 

4:. Discussion 

'?he accused h&a been town guilty of unpremeditated murder under a 
apecitioation that he did at the tiae·and place alleged 8with malice ai"cre
thought, wi.lli'ully, feloniously, llld unle.wftllly kill Corporal William Warren, 
a. human being, b7 ahootiiig him. with a carbjjn,e• • 

Ktu-der ia the unlawf\11 killing of a human being nth malice afore
thought. Unl.&wful aea.na without legal justU'ioation or excuse (~ll 1S49, Par. 
l79a, P• 230). JIAlice 'IIJ&Y oonailt of a.n i?Itention to cause death or grieTOus 
bodily hara (Ibid, Par. 179a., P• 231), a.Di u.y be presumed 'When a homicide i1 
caused by the use of' a deadly weapo~ i:a. a aanner likely to result in death 
(Ibid,-Par. 125a, P• 151). A 4.e&dly wea.pon is aeything with which death my 
be tuily end z:eadily produced (,leers T• United States, 16¼ U.S. 388, 391) • 

~ elementa ot proof' of the off'enae are as fc,llows a 

•Prooi'.--(a) That the aoouaed unlarlu.11.y killed a certain 
person D.811.ed or described b7 certain meens, as 1.lleged (re
quirizig proof that the alleged victim i• dead, that hie c1ea.th 
resulted f'r011. an injury reeei ved by hill, that such injury re
sulted troa an act· of' the acoua.ed., am that the death occurred 
within a year and a. da1 of' suoh act)s (b) th&t 1uoh killiDg 
wu with •lioe atorethougbtJ • •- •• (lCll 1949, Par• 179,!, P• 
23;). 
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Proo.t of the elements o.t the ottem.se in tlle iastant case rests 
largely on circumstantial evidence the rule of whioh has been stated. in 
Buntain v. State (15 Tex. App. 490), quoted with approval by the Board ot 
Review, as lollows: 

1'vfui.le we may be convinced of the guilt of the defendant, 
we cannot a.ct upon such conviction unless it is founded upon 
evidence which, under the rules of la.w, is deemed sufficient 
to • xclude every reasonable hypothesis except the one o! the 
defendant I s guilt. We must look alone to the evidence as we 
find it in the record, and applying it to the measure ot the 
law, ascertain whether or not it tills the measure. It will 
not do to sustain convictions based upon suspicions *ff. It 
would be dangerous precedent to do so, and would render pre
carious the protection which the lav seeks to throw aroun.d 
the lives and liberties of the citizens" (CM 233766, Nicholl, 
20 BR 121,123) • 

Uncontroverted eTi.dence clearly established that at about 1830 laours, 
12 December· 1950, Corporal William Warren was seriously wounded by gunfire, that 
just before he was taken to a. dispensary Corporal Warren was bleeding protusei,, 
appeared to be unconscious and had & feeble pulse. It was also established 
th...---ough the "Admissions ana Dispositions Sheet11 (Pros Ex 1), of the 4th Field 
Hospital dated lJ December 1950 £or the period_OOQl to 2400 houra, 12 December 
1950, that a "William J. Warren, RA 36391302, • was dead on arrinl. at that 
hospital on that date, the cause of death was gunshot wounds in the. abdomen 
together with internal hemorrhage and shock resulting theret4"0lll. Sirn1Jar'\J", 
a 11Casualt1 Report" (Pros Ex 2) or that hospital, dated lJ December 1950, 
established without refutation that 11P.tc William. J. Warren, RA. 36391.302, 11 was 
dead on arriTal, and tba.t the cause of death was diagnosed as: "Bullet woE}lds 
o! a,Edomen Point ot entry: right & left lower quadrant. Point of mt: right 
and left lower costal region.• In addition, Captain LariTee testified· that 
on 12 December he saw the body' or the only colored person receind dead. on 
arrival at the 4th Field Hospital on 12 December and read the name "Warrenn 
on two identification tags found by LariTee on that bod;y. Moreover, Sta!t 
Sergeant Evans testified. that he vent to the 4th. Field Hospital graTea re
gistration office, saw the bod;y of a man allege~ allot in the 8llth Engineer 
A1'iation Battalion area at Kim.po, Korea, and. noted that the body was that of 
a light · complexioned colored person on ldrl.ca were found tvo wounda of entry 
in the left portion of the abdomen and 'bfo wounds of exit in the righ\ portioa 
or the back. 

The specification alleged the death of "Corporal Williaa Warren, n 
the stAdmissions and Dispositioas Sheet." referred. to "William. J. Warren, u and 
the "Casualty- Report• referred to "P.tc .William J. Warren." Tho identit7 of 
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the giTen nsmes aild surzwnes in ea.ch of the a.bove three instances, together 
with a.11 the other circumstances proved in this case by competent eTidence, 
justified the court in concludiDg tha.t the Corporal Williem Warren named in 
the specif'ioa.tion as the deceased was the same person which the evidence shows 
was fatally injured by gunfi:re on 12 Deca:nber 1950 a.lld was, on that date, re
ceived dee.cl on arriTal at the 4th Field Hospital. The doctrine or idem sonans 
is applicable. That two negro soldiers located in the same area. withthe 
same g1ven lWl.e and sur:nam.e were both sui'i'ering from similar gunshot wounds 
trom which death resulted on the same day is suoh a remote coincidence as not 
to constitute a rea.sona.ble hypothesis inconsistent with guilt. (Jell 194:9, Par. 
125a, P• 151J Secs 104, 1047, 1048, Vlharton's Criminal Evidence, ll"th Ed; CY 
339254, Barnes.-, et ale, 8 BR-JC 219,239; CM 331601, Brill, et al., 80 BR 75, 
82; Cl4 329968, Mowell, et al., 78 BR 205,2091 CM 324519, Davis, et al., 73 BR 
251, 262; CM 319474, Mulvaney, 68 BR 316,318; CM 252987, Fortney, 33 BR 345; 
CM ETO 12486, Herbert, 26 BR (ETO) 223). 

The ".Admiesiona and Dispositions Sheet" (Pros Ex 1) and "Casualty 
Report• (Pros Ex 2) were properly admitted in evidence as oi'i'icial records. 
U regietrar of the 4th Field Hospital, Captain urivee, pursuant to an 
of'.ficial duty imposed upon him. by regulations, recorded the m.tters contained 
in those exhibits, tro]ll im'crl!ation which he had received from customary and 
trustworthy channels. The matters thus recorded were competent pri:ma. ta.cie 
ev.1.denoe ot the fa.eta stated therein and were· not rebutted by the defense. 
Furtherm.ore, captain Lerivee testified that he verified the identity and 
dee.th ot William Warren by personal. examination of two identitioa.tion tags 
on the body or the only deceased negro receiTed a.t the hospital on 12 DecE111.ber 
1950. Inasmuch as the competency of the exhibits wa.1 not rebutted by the 
defense, those documents obtaiDSd by Captain La.riTee from other officials 
a.cting in the proper performance of their duties were the best eTidence ot 
the facts stated therein (liCll 1949, Pe.r 129a,130bJ CK 324519, ])a.vis, et al., 
aupra, CM 323197, Abney, 72 BR 149,167; CK iro 11069, Tanner, 23 BR (ETO) 
286,289). 

The credible eTidenoe of record supports the findings of the court 
th.at the person identitied in the ".ld:misaiom a.nd DispositiODS Sheet• and in 
the •casualty Report" and b1 Captain LariTee and Staff Sergeant ETims a.s dead, 
was the Corporal WilUut. Warren wounded by. gunfire, foUDi by Sergeant Robbins 
a.lld Corporal Edwards, whom Corporal Edwards accompanied to a dispensary. 

Both the ca.use or the death of Corporal Warren and the a.ocused's 
e:xclusiTe agency in producing that cau•• m.a.y be shown by circU111J1tant1ai 
nidenoe (CM 331601, Brill~ et al., supra; Seo 872, l\'harton•s CrimiDAl 
Evidence,_ 11th Ed). 
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The following chain of credible evidence established.beyond a 
reasonable doubt tha.t Corporal William lf&rren' • death ,ras from giinshot 'Wt>unda 
reoeiTed by Corporal We.rren a.t about 1830 hours, 12 December 1950, through 
the e:mlu1ive aot ot the aoou1ed. 

The a.ooused borrowed Sergeant Flowers' oe.rbi:ne, bearing serial 
number 1320787 and a. number , 10 painted on its st·ock, together 1dth a full 
olip containing 15 rounds of ammunition tor the carbine. He had the carbim 
at a house of proatitution where he attempted to load it between 1800 a.Dd 1830 
hours, 12 December 19501 just before he lett·the house with Corporal W&rr..en. 
Between 1825 end 1830 hours, 12 December, the accused left the house of prosti• 
ta.tion witti Corporal D.rren and wu seen to ha.ve progresaed with him. for at 
least 25 or zo feet from the house in the direction of, a:cd on a route toward 
-the 811th Engineer Aviation Batta.lion area. Shortly af'ter the accused and 
Corporal Warren left the house, Sergeam:; Robbins a.nd Corporal Edward.a heard 
between six and. 10 shots fired, one after e.nother, tr0Jll a. semiautamatie weapon. 
Soon thereafter the e.ocused entered his be.rraoks arm.ed 111 th a carbine and re• 
:marked to' Private Belli. that he, the accused, •ha.d got h1ia one tonight•, explain• 
ing tha.t he had "dropped ·a hammer on a fellolr ;who ba.d been lies&ing with him a lot', 
.Aoeused then told Bell. that if anyone inquired· e.s to his whereabouts that after
noon, Bell was to establish an alibi for tb.e a.acuaed by ata.ting that the 
aocuaed "ha.d been in the ba.rn.clal all afternoon•. At a.pproxilllately 1830 
hour•• 12 Dece:aber, Sergeant Robbins am Corporal Ednrds found Corporal 
warren unoonsoioua, in a seriously woumed condition with a feeble pulse, ai:id 
lying on a ro&d a.t a point _between 60 a.Id 100 yards trca the house of proati
tutio:a ne~ the 811th Engi:aeer A.via.tion Battalion area. Bhen found, Corporal 
lfa.rren bore hia Teapon at sling arms, the weapon being 1.pparently damaged in 
two places by guntire, indicating that he had not used his w:eap,QD but had 
been 1'1.red upon. No one other than the 1.ccused was aeen nth Corporal warren 
between the tillle the a.ocuaed and Corporal arren left the house of prostitu~ 
tion together alld the time Corporal llarren was discovered shot. At ~bout 
1900 hours, 12 Dees.bar, Corporal Gayler found a.t the . hea.d ,of the a.vows ed 11 

bed a carbine containing an empty clip· and a _smell of' burned. powder in its 
ba.rrel. 1h11 ca.rbim was the one which the acoused had pren.ously borrowed 
from Sergeant. J'l01rers. Corporal Edward.a a.ccompanied Corporal 111.rren to the 
dispen1a.ry in mi ULbulanc•. !the eight expended cartridge cues .tound by 
Sta.ff Sergeant Enns at the scene ot the crime nre e1tabll1hed by expert 
te1~127 to have been diacbarged from. tit• carbim the aocuaed had borrolf'ecl 
!ro:a Sergeant Flarers and 1dl.ioh1t'8.8 i:a the aocuaed•a exclusiTe poas.esaion 
from the time he left the house of proatitution with Corporal Warren until 
the oarbim wu taken from hill b7 Ga.ylor after the incident. The testimony 
of Captain lllrivee, registrar ot the -ith Field Hoapital, and. of Staff Sergeant 
Evens, who u.-...d the deceased, together 111th the •,ldm1aaiona and D11politiolll 
Sheet• &Dd the -Cuualt7 Report• eatabliahed tha.t Corporal Warren wa.1 dead on 
a.rriTel 1.t the 4th Field Hoapitel and that the cause ot his death wu heaorrhag• 
a:cd 1hock reaultixg from gunshot Y0und1 in the a.bdcaen. 

I !ii 12 
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Ia reaponse to a d1rect question under cros8-ex.rn1nation, as to 
vllether or not he bad ahot Corporal -Warren, the accused responded: ur 
couldn't say one wa7 or the other, sir." It is al.so significant that tae 
accused showed a remarkable lack of memor;r 1n both hie pretrial statement 
and in his testimo~ concerning his activities during the critical period 
after he left the house of prostitution with Corporal Warren and before he 
arriTed at his barracks a!ter the shooting of Corporal Warren is established 
as having occurred, as contrasted with the accused's relatin~ clear and d&
tailed recollection or eTents before and after the Bhooting. 

The chain of evidence hereinbefore set forth leads inexorab~ to the 
conclusion that the accused shot Corporal Warren. The unrebutted e'Yi.den•e 
which shows that Corporal Warren was presumably a healthy individual until 
shot by the accused, and that short~ thereafter he died, is sufficient to 
establish be70nd a reasonable doubt, in the absence or evidence to the con
trary, that the wound inflicted by the accused was the cause ot death (CM 
344743, Brown, Feb 1951). . . . 

The circumstances of the ahooting of Corporal Warren, which caused 
bis death, as thus related, established unpremed1tated murder. Immediately 
before he left the house of prostitution with Corporal Warren, the accllsed 
evidenced aggressiveness by his act of loading the borrowed carlline, ud 
hostilit7 toward Corporal Warren, as shown by the fact that when Corporal. 
Edwards asked, and Corporal Warren agreed, to take the accused back to camp, 
the accused "hollered*** I don't need anybody to take me to camp," in
dicating tbat the accused was irked at havi.Dg Corporal Warren accompall1' him. 
The eTidence that Corporal Warren was found at about 1830 hours eerious}J' 
injured from gunshot wounds while he still bore bis weapon, d.ama.ged from gun
fire, in an unaggressin position at sling arms, and the accused's statement 
to Private Bell, which he. made spontaneously' following the incident, that he 
had 11dropped a ha.mm.er on a fellow who had .been messing with him a lot, n and 

that Bell should establish an alibi for the accused by' stating that 11he bad 
been in the barracks all att.ernoon, n evidenced a consciousness or guilt on 
the pa.rt of the accused that he shot Corporal Warren without legal jWJtifica
tion or excuse (Secs ll7,l22, Wharton's Criminal Evidence, llth F.d). 

From the· accused's possession and use o! a deadl.J' weapon, malice 
aforetholJ8ht mq be presumed (MCM 1949,· par 125.!, p 151; Ibid, par 179.!, p 
231; CX 339254, Barnes, et al,, supra, p 248; CM 340628, DiiJllOnd_, 6 BR-JC 161, 
175; CM 334752, Wilson, .et al., l BR-JC 253,265). 

It was suggested by' the defense that the accused vu so tar under 
the influence of intoxicating liquor that he was incapable of entertain1Dg the 
requisite ma.lice. _ It was a question of fact gener~ for the court, to 
determine. The weight of the evidence clearly aupport.s the court's decision 
that the aecued was not under the influence of intoxicants at about 1830 
hours, 12 December ],.950, to the extent that he was incapable or •Jltert-a1n1ag 
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the requisite ma.lice. The voluntary intoxication of the accused does not 
excuse murder, UDpremedi ta.ted, of which he was .found guilty (Bishop v. United 
States, 107 F. 2d 297,301; CM 344743, Brown, supra; CM 340628, Diamom., supra., 
P• l74J CM: 319168, ~, 68 BR 141,173). 

The accused contended that his pretrial. statement, which wa.s partly 
selt-serviJJg am generally corroborated by his testimoey, aIJd which was ad
mitted in evidence over defense objection., was made after prolonged interroga
tion uIJder adverse conditions. However., he stated that he was not "touched" 
or Jnolested and suffered no discomf'ort, with the exception that "being ac
cused wasn't comf'ortable". He n.a properly warned of his rights under the 
24th AJ"ticle of war. By its .findings, the court coDCluded that the treatment 
accorded the accused was not unlawful, a:nd the Board o.f Review is of the 
opinion that such a conclusion 1r8.8 justified (CK 3347,5, Higgs, 4 BR-~ 377, 
396). 

No question was raised e.s to the sanity ot the a.oouaed. He gave 
clear, respondve answers to questions propoumed and showed no lack ot in
telligence· or the presence of a:n.y obvious psychosis noticeable to witnesses 
or the court. It 1s, therefore, presumed that he was sane at the tillle of 
the ofi'enae and the trial (K:M 1949, Pa.r. 125!,, P• 151). 

Under all the facts a.nd circumstances contai:DSd in the record 
of trial, the Board of Renew is ot the opinion that the accused shot 
Corporal William \Tarre:a without legal justification or excuse, that :malioe 
requisite to murder is presumed from. accused's use of a dea.dly weapon in a 
deadly manner., and that i.he malice thus presumed was not excused by adequate 
provocation. .All the elements of murder as herein.before defined a.re proved 
beyond & reasonable doubt by- the record of tria.l. 

6. The charge sheet shows tha.t the accused is 28 yea.rs of age. He en
listed 7 July 194'9 for three yeara and appears to have had three years of 
prier 1eM1oe.. His service prior to the otfonse has been cha.raoterised as 
poor. 

6. The court was legal~ constituted and had jurisdiction ovet the 
accused and of the off_ense. Jio errors injuriously affecting the substantial 
rights of the aoouaed were oommitted during the trial. The Board ot Review 
ii ot the opinion that the reoord of trial is legally sufficient to support 
the filJdings of guilty end the sent•nce and to wrra.nt confirmation of the 
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sentence. ,A sentence to be dishonorably dis charged the service, to .forfeit 
all pay and allowances to become due after the date of the· order directi:ng 
execution of the sentence, and to be confined at he.rd labor for life is 
authorized upon conviction of a violation of the 92nd .Article of War. 

,,.~d'!:'-t J.A.G.~ • 

•~WV It I&.~ J.A.G.C. 
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DEPARrMENT OF THE ARMY(204) 
Office of The Judge Advocate General 

TEE JUDICIAL COUNCIL 

Harbaugh, Young and Roberta 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Private First Claes Lonnie :B. Ka.iglar, 

Bi\ 16215648, Headquarters and Hea.dqua.rtere and Service Compa;ny, 811th 

Engineer Aviation :Battalion, APO 970, upon the concurrence of The Judge 

Advocate General the sentence ia confirmed and will be carried into 

execution. A United States Penitentiary 1s designated ae the place 

of confinement • 

• ( o~, Colo~l, JAGC . olonel, JAGC 
_,/ {/ 

I concur in the foregoing action. 

·~~~/24.J-
FRANKLIN P. SHAW ' 
Major General, USA 
Acting The Judge Advocate General 

d:3~/fd/: 
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DEPARTM8Wr CF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345595 MAY 1 o1951 

UNITED STATES ) 25TH WFAUTRY DIVISION 
) 

v. ) Trial by G.C.M.,. convened at APO 
) 25,. 2. l~rch 1951. Each accused& 

Private First Class GE<RGE A. ) Dishonorable discharga,~total for
HOBSON (RA-14363648) and Private ) feitures after promulgation and 
First Class WILLIE W. N<RRIS ) confinl:lllent at hard labor for life. 
(RA-4302.7880), both of Headquarters ) 
and Headquarters Company, 24th ) 
Infantry Regiment, APO 25. ) 

OPilHON of the BOAPD CF REVIffl 
13R.OlijJE, FLYNN and ffi.EIAND 

Officers of The Judge Advocate General's Corps 

The Board of Review has examined the record of trial in the case 
of the soldiers named above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. 

Pursuant; to authorization by the appoinbing authority the accused 
were tried, in a common trial, respectively,. upon the following charges 
and specifications 1 

As to Private.First Class George A. Hobson 

CHARGE1 Violation of the 92nd Article of War. 

Specif'icationa In that Private First Class George J.. Hobson, 
· Headquarters and Headquarters Company, 24th Infantry Regiment:, 
APO 25,. did,·at or near Suwon City,. Korea,. on or about 31 
Janu~ 1951, forcibly and feloniously against her will, have 
carnal knowledge of Shim Mal .Soon,. a Ko}'ean National. 

11111 2 
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As to Private First Class Willie w. Norris 

CHA.RGEs Violation of the 92nd. Article of War. 

Specifications In that Private First Class Willie W. Horris, 
Headquarters and Headquarters Company, 24th Infantry Regiment, 
APO 25, did, at or near Suwon City, Korea, on or about 
31 January 1951, forcibly and feloniously against her will, 
have carnal knowledge of Shim Ual Soon,. a Korean National. 

~ch accused pleaded not· guilty to, but vras found guilty of the pertinent · 
Charge and Specification. No evidence of previous convictions was intro
duced. Each was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances to become due after the date of the order 
directing execution of the sentence, and to be confined at hard labor at such 
place as proper authority may direct for the term of his natural life. 
The reviewing authority approved the sentence as to each accused and for
warded the record of trial for action under Article of War 48. 

The record of trial discloses that at approximately 1700 hours on 
31 January 1951, Shim l~l Soon, a Korean national 21 years of age and 
her 18 year old brother, Shim Kyong Soon, were finishing their supper in 
the room which constituted their home, in Suwon, Korea. Through the 
window they observed two colored soldiers approaching. The girl quickly 
put on a cap and, when her brother was sunnnoned outside by the soldiers, 
he told them. there was no "sexie" (no girl) in the room. However, one of 
the soldiers ordered Mal Soon out or· the room, directed her to take off 
her cap, and told her to turn around, whereupon they "inspected" her 
"front side" and "back side". One of' the soldiers, later identified as 
accused Norris, pointed a "gun" at her and dragged her into the roam. Mil 
Soon "yelled and resisted and asked for help" but the soldier slapped her· 
very hard on the face and continued to force her into the roam. Once 
inside, he locked the door but the girl opened it. He again fastened 
the lock, put a piece of bedding on the floor, and told the girl to "lay 
down." When she refused, he slapped her, and, by pushing, forced her to 
lie down. He then tore away her underclothes, dropped his trousers, and 
forced her legs apart. She tried to elude his attempt at intercourse by 
rolling on the .:f'loor. bending her knees; and pushing him. away. but he 
slapped and choked her and finally succeeded in effecting penetration. 
The girl cried for heip and complained of the pain and "after a while he 
got up". She testified that she did not consent to t_his act of inter
course. Before leaving the room, her assailant kicked her twice as she 
attempted to arise. 

During the above, which lasted approximately thirty minutes, the 
other soldier, later identified as accused Hobson. remained outside the 
room guarding Mal Soon' s brother with a weapon. Vfuen the soldier pointed 
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out as Norris came out of the room, the other entered, unbuttoned and 
took down his pants. and njumped on11 the girl, who was still lying on the 
floor. As before, M,J. Soon pushed, bent her knees and rolled on the 
floor, but her second attacker a.lso succeeded in effecting coitus. She 
did not consent to this act of intercourse, cried out from pain and called 
for help. 

The two soldiers left the complainant's house at approximately 1800 
hours (31 January} and the girl's brother i:mmed iately went after the MPs. 

At the trial the complaining witness, her brother and lee Youn Su, 
owner of the house who was also present outside the room during the 
occurrences, unhesitatingly.identified both accused as the soldiers referred 
to above. 

Arter being advised of his rights by the court and their counsel, each 
of the accused elected to testify. Both sv-rore., in substance, that on the 
morning of 31 January 1951 they had been sent to the Suwon area to set up 
a forward com.."lland post (CP). They. arrived at the proposed CP site about 
1330, and, after the British, who had been occupying the area, had moved 
out (approximately 1500-1530 hours), ~ccused began readying a place for 
the new CP. About an hour later., according to their testimony, they took 
their sleeping bags and equipment down to the village near the CP location, 
"washed up and. ate C rations *.*.*.and then ·went to bed. 11 

' '. 

The next morning they were picks d up by MPs· in a jeep. At the MP station 
they were ques~ioned in the presence of a girl and a boy (complainant and 
her brother) .and. subsequently on two occasions they were taken tot he victim's 
house where they were .further questioned. Accused Norris stated that at a 
line-up conducted at .the :MP station. the ·girl said that Private First Class 
Hobson "looked like one of them, but * • * wasn't sure, n and "I know she 
didn't identify me." Approximately eight days later the two accused and 
another. soldier were lined up before the girl, the boy, and an old man. 
The girl and boy immediately identified the accused but the old man did so 
only after a·ccused removed their _hats. 

The accused admitted that they were identified four times by the girl 
and Norris testified- that he was identif~ed by the boy on four occasions. 
They attributed the ease with which th~y were identified to the numerous 
and extended opportunities the witnesses had to observe them. · 

Accused Norris 'stated that there were no other colored troops in the 
e.rea to his knowledge and that it would be a 10-15 minute walk from their 
location to the gir'.J.i s house. Both stated that they were not at the 
girl's house and did not rape her. 
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In the instant case the appointing authority properly reconunended 
that accused be tried in, a com::non .trial in view of the fact that the 
alleged offenses occurred at a~J)l"oximately the same time and place and were 
provable by the same evidence..::/ 

Both accused were charged with and convicted of rupe in violation 
of Article of War 92. In connection with this offense the :Manual for Courts
l'artial states a 

11Rape is the unlawful carnal knowledge of a woman by 
force and without her consent • 

. tt.Any penetration, however slight, of a woman's genitals is 
sufficient carnal knowledge, whether emission occurs or not." 

"Force and want of consent are indispensable in rapeJ 
but the force involved in the act of penetration is alone suffi
cient if there is no. consent • 

. 11 Mere verbal protestations and a pretense of resistance 
are not sufficient to show want of consent, and if a. woman 
fails to take such measures to frustrate the execution of a 
man I s design as she is able to take and are cal. led for by the 
circumstang7s, the inference may be drawn that she did in fact 
consent." ~ · 

The evidence, when measured by the foregoing applicable yardsticks,is 
fully adequate to establish every elelll3nt of the offenses charged. The 
complainant's testimony was corroborated by that of' her brother and of the. 
ovmer of the house &.s to events precedine; the attacks in the room, as to 
identification of both the accused, and as to the victim's continuous calls 
for help, he;- screams of pain and "slapping sounds" heard after the door 
was shut. Y The denials of the accused that they participated in the offenses 
were in every respect uncorroborated except by each other. 

]I . 
Subpara~raph 341 of' the Manual for Courts-I~rtial, U.S. A"'""', 1949.

2/ . =-~~--
- Subparagraph 179b of the Manual for Courts-Uartial, u. s. Army. 1949. 

3/ 
min~.Y· United States, 135 F.2d 633, 635, · hn 3 {App. n.c. 1942) cert. 
den. 318 u.S.776; Wincelowicz, MO-JAG.A 229, 233; Iussmyer, MO-JJ.GA. 
327, 329. - . 
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The court, acting within its appropriate province as a judge of the 
credibility of the witnesses and the weight to be given their testimony, 
rejected the version of the two accused as to their in.'1ocent a9,µons on the 
day it qc1estion and as to the validity of the identifications.!,' By 
virtue of the superior position the court enjoyed in observing the witnesses 
a.1.d in heying them testify its findings a.re entitled to considerable · 
weight. i The Board of Review in exercising a similar function upon appellate 
review pursuant to the provisions of Article of War 50~ concludes that a.11 the 
essential elements of the offense of rape were established beyond a reasonable 
doJbt, as to each accuse~3/ and that the court was fully justified in finding 
them guilty as charged. 2/. 

The coo.rt was legally constituted and had jurisdiction of the persons 
and of the offenses. No errors injuriously affecting the substantial rights 
of either accused were committed during the trial. In the opinion of the 
Board of Review, the record of trial is legally sufficient as to each 
accused to support the respective findings of guilty and the sentences and 
to warrant confirmation of the sentences. A sentence to dishonorable dis
charge, total forfeitures after promulgation and confinement at hard labor 
for life is authorized upon conviction of rape, in violation of Article of 
War 92. 

The papers acco::npanying the record of trial indicate the following, 

Accused Hobson is 26 years of age, single and claims no dependents. 
Ee canpleted 3 years of high school in 1942 and has no civilian occupation. 
He had prior service from 5 October 1943 to 30 September 1947 in the United 
States Ms.rine Corps and enlisted in the Anny on 28 July 1950 for 3 years. 
He joined his present organization on 5 October 1950 and his company can
mander rates him "unknown" as to character and "satisfactory" as to 
efficiency. There is no record of previous convictions by courts-martial. 

,!/Subparagraph 139a of the Manual for Courts-Martial, u. s. Arm 1949; 
Cohen v. United States, 36 F. d 461, 46, 3d Cir. 19 9 cert. den. 
~81 U.S. 742J Cook, MO-JAGA. 242, 244j CM 260940, Ellerbee, 40 BR 67, 72 1 
CM 325457, M:JK'Tnster, 74 BR 233, 241.y . 
CM 323161, Lacewell, et al, 72 ER 105, 109; Roller., MO-JAGA 634., 637s 
arsen v. Portland, 66 F.2d 326., 329, hn 1 (9th Cir. 1933)s llGil v. Fear,· 
104 F.2d 892, 897, Hn 2 (9th Cir. 1939}.

y 
CM 336626• Tooze• 5 m.-JC 313• 340-34lJ CM 338993• telkey, 6 m-JC 289• . 
308-3091 CM 343793• Cruiksha.Zlk, BR-JC, Mlrch 1961 . BR Opinion 17 November 
1950• page 12). . . . . ·_ · . · 
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.Accused Norris is 25 years of age. He.had prior service from 5 
September 1945 to 4 November 1948 in the United States Air Force. and 
enlisted in the Arnry on 10 ():)tober 1950 £or 3 years. He joined his 
present organization in December 1950 and his company commander rates 
him 11unknown11 as to character and "satisfactory" as to eff.iciency. There 
is no record of previous c.onvictions by courts-martial. No further 
infornation pertaining to his civilian baekgr_ound is presently available. 
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IlEPARI'MENT 07 T.BE A.RMI 
(211)Ottioe ot The Judge Advocate General 

TBE JUDICIAL COUNCIL 

llarbaugh, Yo\lllg and Roberts 
Ofticers of The Judge Advocate General's Corps 

In the foregoing case of Private First Class George A. Hobson, 

BA 14363648, Headquarters and Headquarters Company, 24th Infant17 Regiment, 

APO 25, upon the conCUITence of The Judge Advocate General the sentence 

is confil'med and will be carried into executiro.. · A United States 

Penitentiary is designated. as the place of confinement. 

;1, \'{ 21 i951 

I concur in the foregoing action. 

•c!J~~Mi 
J'RANKLIN P. SHAW 
Major General, USA 
Acting The Judge Advocate General 
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DEPAR.l'MENT Ol THE ARMY(212) Office ot The Judge Advocate Gene:.bal. 

THE JUDICIAL COONCIL 

Harbaugh, Young and P.oberts 
Officers ot The Ju.d.ge Advocate General's Corps 

In the foregoing case ot Private J'iret Cl.ala Willie W. Non-is, 

BA 43027880, Read.quarters and Readquartera ~, 24th IntBJ1try 

Regiment, A:PO 25, upon the concurrence of The Jud8e Advocate General 

the sentence is confirmed and will be can-ied into execution. A 

United States Penitentia.l7 is designated as the place ot confinement. 

JAGO 

JAGO 

MAY 2 l ti::! 

I concur 1n the foregoing action. 
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DEPARTMENT OF THE ARMY . (213) 
Offic$ or The Judge Advocate General 

Washingt,Oll 25, D. C. 

JAGK - Qi 34.5614-
MAY 1 7 1951 

UNITED STATES ) SOUTHWEST.E:llN COMMAND 
) 

T. ~ Trial b,y G.C.M., convened at Head
quarters, Southwestern Command, APO 

Private HCWARD L. CANNON ) 15, 28 December 1950 a.nd l3, 15 and 
(RA 162.55039), Kobe Base ) 16 January 1951. Dishonorable dis
Composite SerTice Company, ) charge, total ror!eitures after pro
APO 317. ) mulgation, and con!ine1aent !or life. 

--·---
OPINION of the BOARD CF REVll)l 

BAB.KIN, WOIF a.nd BR.GIN 
Officers or The Judge Advocate General I a Co~ 

1. Th• Board ot Reviw bas examined the record of trial in the 
case of the soldier J:1&?11ed above., and •ubnits this, its opinion., to the 
Judicial Council and Tll• Judge Advocat.e General. 

2. The accused vas tried upon the following charge and specification: 

CHARGE: Violation ot the 92nd Article ot War. 

SpecUicatJ.on: In that Printe Howard L. Cannon, Kobe Base 
Composit.e Service ColJIJ?&D1', APO 317, then or the 541st Trans
portation Truck~, APO 317, did, at Kobe, Honshu, Japan, 
on or about 2 Mq 1950, v.l.~ malice &!oretllought., ~, 
dell~rat.e]J", teloniousl.7., unlavful.l3 and with premeditation, 
kill YoshilcG Kametani., a human being, by' shootini her wita a 
rill•• 

Be pleaded not guilt7. to the charge and its specUie&tiou. He was !ound 
guilV or the specUioation and l',d.lt7 of the charge. No erldence ot 
prerlous conrletions was introduoed. He vaa 1entenced to be dishono?'
a~ discharged the aerT.l.6e, to !oJ:!eit all pay and allowance• 'to become 
due after the date o! the order directing execution or the sentence, and 
to be confined. at hard la.bar at such place as proper authorit7 may- direct 
for the t.e:ra ot his utural life. Ta renewing authorit7 approT•d tile 
amtence and forwarded the rece>rd. of trial for action under Article ot 
War 48. 

• 
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3. Evidence 

~· For the Pl:-oaecution 

Atter dark, at 2040 or 2050 hours, 2 May 1950, the accused, in 
uniform ~'ld ru:-med with a rifle, was on guard inside the high fence or 
C..mp Carver, popularly known as West Camp, located near the jllllction 
o! 22nd street ..nd Ca.lilornia Avenue, Kobe City, Honshu, Japan. The 
fence consisted C'f a grill of crossed wires about one or one and one 
hall inches apart .. The lights of West Camp and a light on a telephone 
pole located outside the gate were on (R 16,17,38,42,54,55,59,61,62, 
70-73,77,78,98). . 

At that time, Yoshiko Kametani, a Japanese female, Hatuse Shibata, 
Enichan Harumoto and Kazno Harwaoto approached the fence. The accused 
asked Kazno to buy him soma whiske;y. Kazno did so and the accueed engaged 
in a conversation with them. From the outside of West Camp, facing the 
gate and fence F.nichan stood with her band on the fence and to the im
mediate right or Kazno. Farther to the right, near the telephone pole, 
and between the pole and the fence, at a distance or about two or three 
feet from the fence, stood Hatsue. To her immediate right., also near 
the telephone pole, stood Yoshiko holding the fence with her right hand, 
her right foot placed on the brick foundation or the fencs and. her right 
side turned toward the fence. The accused was standing inside the fence 
in a pasition between that of Hatsue and Yoshiko (R 38-46,57,69-72,78, 
81,82). · 

The accused and loshiko spoke to each other in English which Hatsue 
and Kazno onrheard but could not understand. There was notbiDg in the 
tone o! TOice used or manner of speaking to indicate that either Yoshiko 
or the accused were excited or that their conversation might be terminated 
by violence. None of those present made any threatening gestures duri.Dg 
their conversation nor did arr,- of them attempt to enter West Camp. 
Yoshiko was unarmed (R 39,78,79,81,82,85,86,98). · 

Hatsue overheard Yoshiko sq to Enichan in Japanese, •It ;rou want 
to die, die ;rourself." Within two seconds thereafter, the accwsed 
made a remark in English to Yoshiko and be!'ore she bad ma.de a r~ 
he moved his rifle from his shoulder to a position of port arms, then 
pushed the muzzle about two inches through the fence, pointed it direct]J' 
at Yoshiko's breast, and fired a round. Yoshiko immediatel1' fell to the 
ground beneath the fence screaming, b.er face dowward and her left hand on 
her breast. Following this., the· accused aimed the rifle downward through 
the fence at the prostrate Yoshiko and shot her a second time at close 
range. Thereupon, the accused pointed the rifle at himself., in the 
general direction of his neck, fired twice, and fell backward to the 
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g:rot:;ld (R 45,46,48,50,61,62,79,81,82,85-89). 

Im:nacliately' ·following the r;hootiq Yoshiko and the accused. were 
taken to the 8\ih General Hoapital. There photographs or Yoshiko were 
taken 'b1" Donald L. Smith, Agent, 7th Cr:hninal InTestigation Detachmaat, 
wo·stated that aha appeared to be dead. (R 16-18,21,25,29,31,52,53,91-93; 
Pros Exs 8-ll) 

On the morning of 3 May 1950, in the autopsy room of the H;rogo 
Pre!eetural Medical College, Kobe City-, Doctor Zensuke A.a,-aia and 
Police Technician Toshio Arai examined the clothing and dead body' of 
Yoshiko Kametani in the presence of Assistant Police Technician 
Takazawa Qnai, Agent Smith and others. Yoshiko Kametani had been 
dressed in a dark brown, reddish wool jacket, a blouse ancl a ald.rt 
immediately before she was shot by the accused and was si:m1 lar]y dressed 
at the time of this examination. After Takazawa Cna1 cut the clothing 
from the bo~ of Yoshiko Kamatani, it was subjected to tests and exand na
tion br '?oshio Arai, f. graduate from Osaka Medical College as a Master 
of Pharmacology and experienc~~ in appro.xl.aatel.1' 15 or 20 i:iim:IJar gun
ahot caaN. He testified that he found positive evidence, in the form 
of black, soot7 rings, of nitrate around two of the four holes he found 
in the jacket removed. from Yoshiko K&metani' s bod;y. He stated that in 
bis opinion the holes in the jacket were caused by gunfire which occurred 
at a distance ot about; one meter· !rom the jacket (R 16,17,19,20,29-35, 
52,53,69,90; Pros Ex 12). 

Between 1000 and 1200 hours, 3 ~ 1950, Doctor Ao;rama, a graduate 
or the Medical College of Nago;ra UniTersit7, Naga,-a City, Japan, and a 
practicing doctor in Kobe Cit;r emplo;red as the Inspecting Doctor ot tlte 
Medical Examination Section, lf.rogo Prefectural College, Kobe Cit;r, per
formed an autops;r on the bo~ ot Yoshiko K&Dletani. Doctor Ao7Q1/J& stated 
that he observed two holes in the breast and tvo holes on th~ baok or 
Yo~o K&aetani. In his opinion, the;r were caused b;r "two rifle or. two 
pistol" bullets which had been discharged at a point within fiTe meters 
of her boq. Further he stated that in his opinion the hole ma.de b.r 
the bullet fired first penetrated Yoshiko Kam.etani' a right breast and 
the aorta, then exited froa her right hip. He also explained. that the 
ball.et fired. second penetrated t.he ri&" hip, passed through tile liTer, 
heart and lung of YCi>shiko Kametani, and exl.ted throU&h her le!t breast.. 
His determination ot which bw.let was tired first. v-:.s based upon the 
nature ot the wounds inflicted on the bod7, the condition ot the boq 
and clothing ot the -dctim, and. other circumstances obserTed. Doctor 
A07m stated t.hat his exa:rn1 cation led him to conclude that Yosbike 
Kametani I s death was caused immediate~ or simul.taneousl.1' with the 
striking of the bllllet tired second, although either of the two 'bull.eta 
tired. at Yoshiko Kametani could han caued. her deatn. Tha time ot 
death was fixed. 'by' Doctor A07ama at "appro.xillate~ 2200 11.eurs, 2 Mq 
1950" (R 18-27). . 
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Hatsue testified that she had known the accysed for about three 
months prior to the shooting. During that time Yoshiko rented a room 
in Hatsue's house and the accused visited Yoshiko in the room three or 
four times a week in the evening. Hatsue stated that the accused and 
Yoshiko conducted themselves in "a husband and wife relationship." 
The accused and Yoshiko conversed in English and Japanese. No one else 
visited Yoshiko at her room during the three months. For one week prior 
to the incident, the accused had not visited Yoshiko (R 74-77). 

£• For the Defense 

The accused, after being apprised of his rights as a witness, elected 
to remain silent (R 100). 

4. Discussion 

The accused has been found guilty of premeditated murder under a 
specification that he did at the time and place alleged "with malice 
aforethought, willfully, deliberately, feloniously, unlawfully and with 

· premeditation, kill Yoshiko Kametani, a human being, by shooting her 
with a rifle." 

Murder is defined as 11the unlawful killing of a human being with 
malice aforethought. 1Unli.wful 1 -means without legal justif;i,cation or 
excuse" (MCM 1949, par 179,!, p 230). ¥.ialice may consist of an inten
tion to cause death or grieTOus bodily harm (Ibid, par 179,!, p 231), 
and may be presumed when a homicide is caused by the use of a deadly 
weapon in a manner likely to result in death (Ibid, par 125,!, p 151). 
A deadly weapon is anything with which death may be easily and readily 
produced (Acers v. United States, 164 U.S. 388,391 (1896)). Murder 
does not require premeditation, but, if premeditatec_, it is a more serious 
offense and may be punished by death. Murder is premeditated when the 

. thought of· taking life was conscious~ conceiTed, a specific intention 
to kill someone !ormed, and the intended act considered for a substan
tial period, however brief (MCM 1949, par 179.!, p 231; CM 344372, Davis, 
BR-JC, March-April 1951; CM 339254, Barnes et al, 8 BR-JC 219,249,263; 
CM 337089, Aild.ns and Seevers, 5 BR-JC 331,375,390). 

The unc9ntroverted en.dence shows that at about 2050 hours, 2 May 
1950, the accused shot and killed a Japanese female, Yoshiko Kametani, 
by shooting her twice at close range with a rifle. About two seconds 
before he shot her., Yoshiko Kmnetani stated to a companion in Japanese, 
"If you wa,nt to die, die yourself." As the evidence indicates that the 
accused understood some Japanese and as the statement was substantially 
contemporaneous with the mhooting., it may be reasonably inferred that 
the statement was of a type which would naturalzy' follow some remark o! 
the accused pertaining to homicide or suicide (CM 339254, Barnes et al., 
supra, at p 242,263). Although her remark may have proTOked the accused, 
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the evidence shows that the homicide which followed was unlawful and 
without justification or excuse. T,:ie evidence further discloses that 
prior to the offense the accused and Yoshiko Kametani had lived for 
about three months in a 11husband and wife relationship" ahd that for 
a week preceding the shooting he ha.d stopped seeing her, indicating 
that there had been some misunderstanding between them. The accused's 
act of shooting himself i.mmediateq after he shot Yoshiko Kametani was 
in effect an act of flight from which a consciousness of guilt ma.y be 
presumed. In any event, the lack of a motive for the shooting is im
material. While motive may frequently explain the commission of a 
homicide, it is not an essential element of the crime of murder (CM 
334570, Morales, l BR-JC 197,208). No basis exists for any inference 
that the shooting was perpetrated in the heat of passion brought about 
by adequate provocation. On the contrary, the homicide was calculated, 
deliberate and premeditated as is shown by the fact that after he fired 
at Yoshiko Kametani at close range, causing her to fall to the ground, 
he again fired at her as she lay prostrate before him, to assure him
self that death would result (MCM 1949, par 179!,, p 231; CM 342409, 
Woodall, 8 BR-JC 69,78; CM 340628; Diamond, 6 BR-JC 161,175; CM 336405, 
Jonson, 3 BR-JC 69,73,74; CM 322W3'7, Dinkins, 71 BR 185,199). 

The Board of Review is of the opinion that the record of trial ampq 
supports the findings of guilty of the specification and charge. 

5. Accused is 22 years of age. He enlisted on 22 April 1948 for 
three years. His character and efficiency as of 14 November 1949 was 
shown as "poor" and "unsatisfactory, 11 respectively. 

6. The court was legally constituted and had jurisdiction over the 
person and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legal.l.7 Bllf'!icient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. A sentence to be dishonorably discharged 
the service, to forfeit all pay and allowances to become due after the 
date of the order directing execution of the sentence, and to be confined 
at hard labor for life, is authorized upon conviction of a violation of 
the 92nd Article. of War. 

___&_-~_~_A_~-----~---~~<_ J.A.G.c.0 _-_._~_--_~---_-______, 
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DEPARl'MENT OF THE AOO' 
(218) Of'f'ice o't The Judge Advocate General 

TlIE JUDICIAL COONCIL 

Harbaugh, Mickelwait and Young 
O:tticsra of' The Judge Advocate General's Cocys 

In the foregoing case, of' Private Howard L. Cannon, 

RA l.625.5039, Kobe Base Composite Serrtce Ccmpany, APO 317, 

upon the concurrence of' The Judge Ad.voca.te General the sentence 

is confirmed and will be carried. into execution. A United 

States Penitentiar,y is desie,:ia~ed a.a the place of' confinement. 

c. B. Mickelw.it, Brig Gen, JAGC 
Absent on leave 

Edvard H. Young, Colonel, JP.DC 

L. Harbaugh, Jr., 
Chairman 

25 »i.;r 1951 

I concur 1n the f'oregoing action. 

~~-ff'~~P. Sl!AW 
~Jor General, tJSA 
Actin8 The Jud.8e Advocate General. 

~1.. ~3,1~.n 
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DEPARTMENT OF THE ARMY 

Office of The Judge Advocate General 
Washington 25, D. C 

JAGH CM 345657 MA't ~ 1951 

U N I T E D S T A T E S ) 2ND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 2d 
) Infantry Divis ion~ ".°'.)!1€;gung, Korea, 

First Lieut en.ant YHLLIAH E. MOffiE ) 28 February and 1 1~c1.rc!-i. 1951. Dis
(0-1547406), Medical Company, 9th ) missal and total forfeitures after 
Infantry Regiimnt, 2d Infantry ) promulgation. 
Division, APO 248. ) 

OPINION of the BOARD CF REVIEW 
BRONNE, FIXNJJ and lliELA.ND 

Of'ficers ·of The Judge Advocate General 1s Corps 

The Board of Review has examined. the record of trial in the case 
of the officer hamed above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. 

The accused was tried upon the following Charges and Specifications a 

CHARGE" Is Violation of the 64th Article of War. 

Specification, In that First Lieutenant William E. Moore, J£C, 
Medical Company, 9th Inf Regt, 2d Inf Division, did at Lodol, 
Korea on 3 February 1951, draw and fire a weapon, to witr a 
pistol, 45 caliber at Maynard J. Snell, Captain, M~C, Command
ing Officer of Medical Company, 9th Inf Regt, 2d Inf Division, 
his superior officer, who was 'then in the execution of his 
office. 

CHARGE IIa Violation of the 96th Article of War. 

Specification 1 s In that First Lieutenant William. E. :M:>ore, LSD, 
Medical Company• 9th Inf Regt, 2d Inf Division, did, a. t lodol, 
Korea on 3 February 1951, commit an assault upon Captain 
Mfwnard J. Snell, J£C, Commanding Officer of Medical Company, 
9th Inf Regt, .2d Inf Division, by shooting at him With a 
dangerous weapon, to wit a a pistol, 45 caliber. 
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Specification 2 a In that First Lieutenant William E. Moore, 1'SC, 
Medical Company, 9th Inf Regt, 2d Inf Division, was, at Lodol, 
Korea, on 3 February 1951, drunk and disorderly in quarters. 

The accused pleaded not guilty to but was convicted of both Charges and 
all Specifications. He was sentenced to dismissal and total forfeitures 
after date of promulgation. No evidence of previous convictions was 
introduced. The reviewing authority approved -the sentence and forwarded 
the record of trial for action under Article of War 48. 

In brief, there is substantial evidence in the record to the following 
effect a 

On 3 February 1951 Captain Snell was the coIIl!l".anding officer of Medical 
Compacy, 9th Infantry Regiment, 2nd Infantry Division, located at Lodol, 
Korea. Accused was his subordinate in the unit. During the day the accused 
had been imbibing alcoholics and toward evening contirrued his drinking with 
the mess ser6earrt, several enlisted cooks and others in the company "kitchen11 

{mess tent). The sergeant, concluding that the officer was "under the in
fluence" of the intoxicants, secured the latter's .45 caliber pistol, un
loaded and concealed it. During the course of the visit to the 11kitchen11 

, 

accused spoke disrespectfully of Captain Snell, criticising the method of 
distributing· liquor, employing the designation "Corporal Snell", e.nd 
generally disparaging the commanding officer's manner of "running things11. 

later, the mess sergeant, fearing the heat and drink might cause musea, 
persuaded the lieutenant to proceed to the officers' quarters, assisting 
hun there. No one else became sick. The sergeant noticed that the outside 
air, cooler than the hot mess tent With its "fumes 1

•, served to revive the 
weak and drowsy accused and to enable him to regain control of his legs; 
however, he did accompany him into the billet and say to the other officers 
present, "I think he is all right". At accused's insistence, however, 
he returned the pistol, having first reloaded it. 

Vfuen accused entered the house where he was quarter~d, two other 
officers, Captain Collier and Lieutenant Lower, were there. He interrupted 
lower 1s letter writing, was told to nmove a.way" and lay on Captain Snell 1s 
cot "with his nn.lddy feet". Presently the captain entered, asked him to 
remove his feet, sat down and commenced perusing intelligence reports. 
Accused kicked his ,commander on the elbow, was asked to desist but 
persisted in his actions. The commanding officer then "jabbed him in the 
elbow'' and tried to restune his reading. He was again interrupted, feeling 
a pistol in the hands of his disturber "poke me in the back." A request 
that he move it brought the rejoinder, "I won't". The cormnander attempted 
to return to his reading, but hearing the slide on the pistol pulled back, 
became frightened, demanded that the annoyer ntake the e;un off rrry back", 
threatening force as an alternative. He ignored the accused's reply 
"No you won't, I'll clip you first 11 , again endeavored to read, was once 
more jabbed: in the back with the pistol and finally by a direct order was 
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able to effect the lieutenant •s movement to his own nearby cot. As the 
captain resumed his futile effort to work, Captain Collier, a dental 
officer, was blocked by the lieutenant's threatening pistol in his effort 
to approach accused and pick up a lighted cigarette which the latter had 
dropped on the floor. When warned by accused, the dentist desisted. There 
followed a shot fran the pistol which barely missed Captain Snell's head. 
As the captain sought cover, the pistoleer, applying an insulting epithet 
to hiJll, pointed the weapon at his commander's head and said "lay down and 
take it". Notwithstanding th.at another off ice_r verbally intervened, and 
that the commanding officer "pleaded" with accused, the latter announced 
his intention of killing the captain. 

At this point Lieutenant lower made a hasty exit. 

The commander continued to try to "talk down" the pointed pistol. · 
Presently, a distraction enabled him to follow the other officer in an 
escape from the room, (a.t which time another shot was fired in the room) 
leaving of the original four only the dentist and the accused together. 

Aid having been stationed outside, the commanding officer returned to 
his cot and the dentist in turn disappeared rapidly. Accused ejected a 
shell and again with offensive words directed the pistol at his superior. 
The latter, noticing that the slide was arrested, approached for an attempt 
at disarming the aggressor but the lieutenant saw and corrected the defect 
in tima. The arrival of others was stayed by Captain Snell's warning, 
11 For God's sake, stay out", upon the subordinate•s threat of death to him. 
Finally, as the grip on the pistol tightened, the frantic captain by mention
ing their wives and children and by producing a crucifix was able to secure 
a distraction which enabled a second escape. .A well-liked sergeant volun
teered to enter the house ·and found accused on the floor with the weapon 
on the bed beside him. Accused was later given. a sedative and removed to 
the rea:r. Several witnesses testified that Lieutenant M:>ore was intoxi
cated. There was substantial evidence, however, that his drunkenness did 
not extend so far that he was unable to recoc;nize the officers present at 
the time of the violence charged. 

Accused testified to having taken several drinks d~ring the day and 
to drinking liquor with the cooks and others in the mess tent. He asserted 
that he left for his quarters, accompanied by the iooss sergeant, because the 
11 fumes" began to make him ill. He denied drunkenness but asserted amnesia 
as to all occurrences on the evening in question after he had arrived at 
his quarters and deposited his pistol belt on his bed, testifying that his 
next recollection was of being at a distant clearing compaey at 3130 a.m. 
the l'll0rning of 4 February; his inquiry as to the reason for his presence 
there produced the information that it was "acute alcoholism. suicidal and 
homooidal tend,ncies manifested by firing a .45." His testimony included 
recital of three occasions upon which he had become, drunkenly unconscious· 
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prior to 3 February•. He added that on the last mentioned date he "was 
sane". 

Other evidence introduced by defense was to the effect that accused 
enjoyed an excellent reputation among officers and rr.en and that his 
record in the medical services in combat was commendable. . ,. 

At the outset of the trial, defense objected to the formal investi
gation., alleging that the investigating officer.,· on 8 February 1951, exhibited 
a charge sheet to accused which set out an offoose of willful disobedience, 
not assault upon a superior officer, together with one of drunk and dis
orderly in quarters. He further asserted that he was as_ked if he had any 
"friend to act as counsel to examine Witnesses"., but replied in the negative. 
The accused stated that he was shown sworn statements of witnesses concerning 
an incident of 3 February 1951 (denying that they were the same as those 
attached to the investigating officer's report)., that he did not ask that 
the affiants be produced., and that he requested no additional witnesses. 
His testimony was that at the trial he desired three _additional witnesses. Y 
Defense additionally asserted by motion that Specification 1 of Charge II 
and the Specification of Charge I were duplicitous. 

It has been held that the provisions for~ formal pre-trial 
_investigation are directory only and that complianci 1therewith is 
not an indispensable prerequisite to a fair trial. !:J In any case., from 
an examination of the instant record it is conc!tyied that there was 
substantial compliance with Article of War 46. ~ The charge sheet and 
the letter referring it to the investigating officer are dated 9 February 
1951. The specifications as written on the charge sheet are apparently 
in their original form and the jurat is dated 9 February 1951. The 
statements attached to the report of the investigating officer appointed 
under Article of War 46., on regimental level., are detailed 

]/ . 

The statement of.one of these in the allied papers supports the prose
cution's evidence; testimony of another is stipulated and was introduced 
by defense at the tr!.al; no mention of the third is found anywhere in the 
record evidence or allied papers. The prosecution suggested a request by 
accused for a continuance and the possibility of stipulations. The accused 
declined, but late~ offered the stipulation mentioned above. · 

V . 
Humphrey v. Smith., 336 u.s. 695., 700., hn 2 (1949). 

y 
Henry v. Hodges, 171 F.2d 401, 402, hn 3 (2d Cir. 1948), cert. den. 
336 U.S. 968, rehearing denied. sub nOln Henry v. Smith., 337 u.s. 927 J 
Vlahakis., MO-JAGA 561., 565. 
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and complete, include facts as outlined above,.!/and a.re sworn to variously 
on 10 and 11 February 1951 before the investigating officer. His report 
is dated 12 February 1951. Statenents secured in the preliminary investi
gation conducted in the medical company are dated 8 February and are 
attached to the letter dated 9 February transmitting the charges to the 
9th Infantry Regimnt. It is· m3.nifest that accused confuses the two 
investigations. In any event, no evidence has been presented which ade
quately counters the presumption ofjle§arity which attends acts of 
public officials and public documents. The question of duplicitous 
pleading is without importance here 6 inasllD..lch as the sentence is ftµly 
supported by conviction of either of the specifications mntioned•.Z/ 

Ch the merits little need be reinarked. It is clear from the foregoing 
recital that ample and compelling, in fact uncontroverted, evidence supported 
the specifications alleg!?}g the vicious attack upon Captain Snall by the 
disgruntled subordinate.,!¥ Drunkenness was likewise persuasively shown to 

Y With the report also is inclosed a. psychiatrist •s report to the effect 
that accused was sane a.t the time of the offense, a..-id although intoxi
cated, was then capable of forming an intent +,o commit the offense. 

~ ( .)- Johnson v. United States, 225 u.s. 405, 411, hn 5 1912 ; United States v. 
Helwig, 159 F.2d 616, ~ 2 (3d Cir, 1947); Moss v. United States, 193 F.2d 
395, 398, hn 8 (ct C & P App. 1939). Derry MO-JAG.A 463, 469.§/ . . 
However, one specification plea.ds an offense civil in nature while the 
other alleges a purely military one. CM 153372 (1922), Sec. 428 (5) 
Dig Ops JAG 1912-1940; CM 334097, Anderson, 4 BR-JC 347, 358. 

t' . . 
Whitfield v. Ohio, 297 u.s. 431~ 438, hn 3 (1936); Claassen v. United 
States, 142 u.s. 140, 146 hn 2 (1891); Jordan MO-JAGA 365, 369; er-;-

. pages 135, 138 of the Manual for Courts-Martial, u. s. Army, ·1949. 
a/ 
- CM 28il64, Gartrell,. 54 BR 61, 66, 69, 1».thieu MO-JAGA, 449, 451; 

ladyka MO-JAGA 217, 219, 221. Defense introduced evidence that 
accused was a. good shot, evidently to indicate that if he had . . 
actually fired at the commander, the shell would have struck home; 
however, the assailant's wobbly condition amply explains his two 
misses. 

• 
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the extent that the natural inhibitions of the officer were deadened Y 
to the point where his expressed dislike of his commander crystallized 
into the violent actions charged. 10/ No question of sanity is presented. 11/ 

'The court had jurisdiction over the accused and over the offenses of 
which he was convicted. There was no error which injuriously affected the 
substantial rights of the accused and it is determined that his trial was 
properly conducted in that the procedures rovided by military law were 
applied in a fundamentally fair manner. £ The evidence properly admitted 
supports the findings, and the sentence is legal. 

It is accordingly the opinion of the Board of Review that the record 
of trial is legally sufficient to support the sentence and to warrant its 
confirm.at ion. 

According to available records, accused is 29 years of age, married 
and has one child. He has four years' enlisted service and approximately 
seven as an officer. His efficiency ratinr:s as an officer vary from very 
satisfactory to superior. He was reprimanded and fined as a result of a 
general court-martial sentence in December 1948 for being drunk and dis
orderly in quarters. 

~l~-.J.A.G.C 

-~---·-..::'--'GJ__.__,~iw+f'v..._.~..__..,Ol!S'.(....,,~"""\.-- J.A.G.C 

jJ 
Intent is not a necessary element of any of the offenses charged (Subpara. 
152a and paragraph 183 of the Manual for Courts-1~rtia!{ u. s. Army, 1949; 
CM"2"79831, Monk, 52 IR 337, 34l};however, it is appare from accused•s 
coherent, though violent, speech and actions that he was capable of harboring 
an intent to shoot at Captain Snell (Monk, supra); the 1.ntent to fire may 
be inferred from the act of pulling b'a'cJc'"the slide end with threatening 
words pointing the ·pistol at the victim. Dunlap v. United States, 70 F.2d 
35, 37 hn 4 (7th Cir. 1934); Cooper, MO-JAGA, 607, 610; Powell, MO-JAGA. 
160, 162). 

- Tucker, MO-JAGA 153. 

El .. . 
Cf. Heliseva, MO-JAGA 196, 199; I.eCleire, :MO-JAGA 552•. 556 • 

.El, . .· . . ' 
Reaves v. Ainsworth, 219 u.s. 296, 304, hn 2 (1911); Reilly v. Pescor, 
156 F.2d 632, 635, hn 8 (8th Cir. 1946); United States •ex reli Innes v. 
Hiatt. 141 F.2d 664, 666, hn 6 (3d Cir. 1944). 
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{225)DEPARTlIH!T OF THE ARMY 
Office of The Judge Advocate General 

THE JUDICIAL COUliCIL 

Harbaugh, Xoung and Roberts 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant 

William E. Hoore, 0-1547406, Hedical Company, 9th Infantry 

Regiment, 2d Infantr-.r Divlsion, upon the concurrence of The 

Judge Advocate General the sentence is confirmed and will be 

carried into execution. 

MAY 16 1951 

I concur in the foregoing action. 

C-

~~ -
Najar General, USA 
Acting The Judee Advocate General 
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DEPARTMENT OF THE ARMY (227) 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345690 MAY 4 1951 

UNITED STATES ~ F <RT CAMPBELL KENTUCKY 
) 

v. ) Trial by G.C.M., convened at Fort 
) Campbell, Kentucky, 16 March 1951. To 

Private LeROY T. WILLI.Al£, JR., ) be confined at hard labor at such place 
IB 57200313, Battery c, 544th ) as pro:re r authority may direct for six 
Field Artillery Battalion, ) months and to forfe±t $50.00 per month 
Fort Campbell, Kentucky ) for a like period. 

HOIDIN G by the BOARD OF REVIEW 
BROilNE, FLYNN and IRELAND 

Of'ficers of The Judge Advocate General's Corps 

The record of trial in the case of the sold~ 't" named above, having 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings of guilty and the sentence, 
has been examined by the Board of Review. The Board of Review holds .the 
record of trial legally sufficient to support the findings of guilty.and 
sentence. 

(Dissent )J.A.G.C. 

1st Indorsement 

Dept. of Army, JAGO., Board of Review =/1=1, 3 May 1951 - To The Judge Advocate 
Genero.l. 

Submitted under the provisions of Article of War 50e. 

ALLAN R. BRff'l.:TE 
Colonel, JAGC 
Chairr.i.an, Board of Review 
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JAGE CH 34.15690 2d Ind 

JAGO, SS USA, Washincton 25, D. C. MAY 15 1951 
~O: Chairman, the Judicial Council, Office of The Judge Advocate General, 

Dept of the Arnzy-, iJashinzton 25, D. C. 

In the foregoing case of Private LeRoy T. Williams, Jr., US 57206313, 
Battery C, 544th Field Artillery Battalion, Fort Campbell, Kentuck-J, The 
Judge Advocate General has not concurred in the holding by the Doard of 
Review that the record of trial is legally sufficient to support the find
ings of guilty and the sentence. Pursuant to Article of War 50e('2) the 
holding and record of trial are accordingly transmitted to the Judicial 
Couneil for appropriate action. Participation by The.Judge Advocate 
General in the confirming a,ction is required. 

Incl 1 N1a,IN P. SHA.W 
i?.ecord of trial Haj or General, USA 

Acting The Judge Advocate General 
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D.EPARI'ME:NT OF THE ARMY 
Office of The Judge Advocate General (229) 

Washington 25, D. c. 

UNITED STATES ) FORl' CAMP.BELL, KENTUCKY 
) 

v. ) Trial by G.C.M., convened. at 
) Fort Campbell, Kentucky, 16 Ma.rah 

Private IER0Y T. WILLIAMS JR., ) 1951. Confinement for six months 
US 57206313, Battery C, 544th . ) and forfeiture of $50.00 per
Field Artillery Battalion, ) · month for six months. 
Fort Campbell, Kentucky ) 

Opinion of the Judicial Council 
Harbaugh, Young and Roberta 

Officers of The Judge- Advocate General. 's Corps 

1. Pursuant to Article of Wa.r 50e(2) the record of trial in the 
case of. the soldier named above and the holding by the Board of Review 
have been submitted to the Judicial Council which submits this its 
opinion to The Judge Advocate General. 

2. Upon trial by general court-martial the accused pleaded not 
g11ilty to and was found guilty of absence without proper leave f'Tom. 
his organization and station at Fort Campbell, K9Il:tucky, from about 
15 May 1950 to about 8 November 1950, 1n violation of' Article of War 
61, and escape from confinement at Fort Campbell at or about 01,30 
hours, 25 December 1950, in violation of Article of War 69. Evidence 
of two previous convictions by summary court-martial was introduced. 
Re was sentenced to be confined at hard labor for six months and to 
forfeit fifty dollars per month for a like period. The reviewing 
authority approved the sentence, ordered it executed and designated 
the Post stockade, Fort Campbell, Kentucky, as the place of confinement. 
The proceedings were published in General Court-Martial Orders Number 24, 
Read.quarters Fort Campbell, Fort Campbell, Kentucky, dated 31 March 1951. 
The record of trial was examined in the Military Justice Division of' the 
Office of The Judge Advocate General. and there found legally insufficient_ 
to support the f'ind1ngs of guilty and the sentence. The Board of Review, 
one member dissenting, has held the record legally sufficient to support 
the f1nd1ngs of guilty and the sentence. The Acting Judge Advocate 
General bas not concurred in the Board•s holding. 

3. The record of trial shows the following: 
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The appointed trial Judge advocate .of the genera.J. court-
martial before which the accused vas tried, Captain Martin R. Haskell 
was a member of the Judge Advocate General 'a Corps, whereas the 
appointed defense counsel, Captain Edward· J. Roxbury, Armor, according 
to his certificate attached to the record, was not a lawyer qualified 
in the sense of Article of War ll. The appointed assistant trial Judge 
advocate, First Lieutenant William L. Denend, Infantry, according to 
his certificate attached to the record, was a lawyer so qualified, end 
the appointed assistant defense counsel, First Lieutenant Glenn F. Mann:lng, 
was a member of the Judge Advocate General's Corps (Par 19, SO 57, Hq. Ft 
Campbell, Ft Campbell, Ky, 9 Mar 1951). At hie express request, the 
accused was represented at the trial by his 1nd1vid.ual counsel, Mr. Jack 
A. Caspar, a qualified attorney at law, as show by his certificate 
attached to the record, and by Lieutenant Manning, the appointed 
assistant defense counsel (R 3). . Both Captain ltaskell, the trial. Judge. 
advocate, and Captain Roxbury, the defense counsel, the·latter "Excused 
VOCG w1th consent of accused," vere absent from the trial (R 2-3). 

4. The question is whether the proceedings were invalidated because 
the officer appointed as defense counsel and excused from attendance at 
the trial with the accused's consent, was not a member of the Judae 
Advocate General's Corps or a member of a Federal court or of the highest 
court of a State,. when the officer appointed as trial. Judge advocate 
was a member of The Judge Advocate General's Corps • 

.Article of War ll pro·,id.es in effect, inter alia, that in all _ 
general and special court.:.ma.rtial cases in which the appointed trial 
Judge _advocate is a member of the Judae Advocate General's Corps or a 
member of the bar of a Federal. court or of the highest court of a State, 
the appointed defense counsel shall likewise be so qualif'ied. The Manual 
for Courts-Martial, 1949, provides in effect that where the appointed 
trial Judge advocate is lesaJ.J.y qualified in the sense of Article of War 
11, the appointed defense .counsel must be similarly quaJ.ified (par 43a, p 
40; par 56, p 51). The l>nnual turther provides that nthia particular 

. requirement cannot be waived by the accused, although the regularly 
appointed defense counetl may be excused with the consent of the accused 
(A.W. ll)" (par 56, p 51). 

This question has been effectively disposed of in the office 
of The Judge Advocate General. In both CM 313709,1 Velarde, 63 BR 237, and 
CM 337855,;Watson, 4 :BR-JC 157, concurred in by The Judge Advocate General, 
there was no appointed defense counsel•. , In the Velarde case the accused 
was represented by individual counsel, a.nd in the Watson case the accused 
was represented by the appointed assistant defense counsel a.nd two 1nd1Ti.dual 
counsel. Nevertheless, the l3oard of Review held in each case that the 
provision of Article of War 11 directing the appointment of defense counsel 
is mandatory and failure to follow it constitutes fatal error. In Sp CM 
1770, !!!!,, 6 :BR-JC 345, concurred 1n by The Judge Advocate General, a 
warrant of':f'icer was appointed as defense counsel and, at the express request 
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2).......~-

of the accused, acted as such at the trial. The Board of Review held 
I

that under Article of War 11 the reglll.a.i-ly appointed defense counsel must 
be a camnisaioned officer, and that the convening authority's attempt to 
appoint an ind.ividual not qualified as required by- that Art1Cle was 
tantamount to appointing a court-ma.:t;;ial without a defense counsel. The 
:Board thereupon applied the rllle of ;the Velarde and Watson cases, supra, 
and held that the error was fatal. /consonant with the above holdings, 
1n our opinion the provision 1n Article ot War 11 directing that where 
the appointed trial judge advocate is legal.ly qualified the appointed 
defense counsel shall also be so qualified, is mandatory. It follows 
that failure to comply therewith constituted fatal error, and the t':!nd1nga 
of guilty and the sentence therefore must be disapproved. 

5. For the foregoing reasons, the Judicial Council is of the opinion 
that the record of trial is legal.ly insufficient to support; the findings 
of ~lty a.nd the sentence. 

Nathan J~l, JAGC 

JAGC 

3 
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DEPARI'MENT OF THE AP.MY 
Office of The Judge Advocate General 

(232) 

THE JUDICIAL COUNCIL 

Harbaugh, Young and Boberts 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Private LeRoy T. Williama, Jr., US 

57206313, Battery C, 544th Field Artillery Battalion, Fort Campbell, 

Kentucky, upon the concurrence ot The Judge Advo~te General the 

fiod1ngs of guilty and the sentence are d.isapproved and vacated. 

All rights, privileges a.nd property of which Private Williams has • 

been deprived by virtue of the f'1.nd1nga of guilty and the sentence 

so vacated will be restored. A rehearing is authorized. 

~~l,JAGC 

lJ ~ Ir/ ,, JAGO 

I concur 1n the foregoing action. 

MIJor General, tJBA 
Actins The Judge AdTocate General 

~3~,/j~J 
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DEPARTMENT ·oF THE ARMY (233) 
Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK CM 34571.3 

UNITED STATES ) HEADQUARTERS EIGHTHUNITED STATES 

v. 
) 
) 
) 

.Affi1iY. KOREA · (EUSAK) 

Trial by G. C. M., convened at 
Private First Class WALTER C. ) Headquarters EUSAK, APO 301, 
EVANS (RA 15278871), Headquarters ) 8 March 1951. Dishonorable 
Headquarters and Se:rvice Company, ) discharge, total forfeitures 
73d Heavy Tank Battalion, A.PO 301 ) 

) 
after promulgation, 
finement for life. 

and con

OPINION OF THE BOARD OF REVIEW 
BARKIN, WOLF and BROWN 

Officers of The Judge Advocate General's Corps· 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above, and submits this, its· opinion, to the 
Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the following charges and specifi~ 
cations: .· c · 

CHARGE I: Violation of the 92nd Ar:ticle of War~ 

Specification: In that Private First Class Walter c. Evans; 
Headquarters Headquarters & Service Company; 73d Heavy.· 
Tank Battalion, did, acting in conjunction with Private . 
First Class William C. McFerson, Headquarters Headquarters · 
& Service Company, 73d Heavy Tank Battalion, at Sangam- · ·' 
Tong Wachong-M:yong Kyong Sam-Gun, on or about 24 December · · 
1950, with malice aforethought, willfully, deliberately,: 
feloniously, unlawfully, and with premeditation kill Ho· 
Yun Kil, a human being, by shooting him with a. rifle. 

CHARGE II: Violation of the 61st Article of War • 

.. Specification: In .that Private First Class Walter c. Evans, · 
Headquarters Headquarters & Service Company, 73d Heavy.: , 
Tank Battalion, did, without proper leave, absent himself 
from his organization at Tokchon Dong, Korea from about 
5 January 1951, to about 16 January 1951. 
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He pleaded not guilty to and was found guilty of all charges and 
specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged from the service, to 
forfeit all pay and allowances to become due after the date of the 
order directing execution of the sentence, and to be confined at hard 
labor at such place as proper authority may direct for the term of 
his natural life.· The reviewing authority approved only so much of 
the· finding of guilty of the Specification of Charge I as involves a 
finding of guilty of unpremeditated murder, .approved the sentence, 
and forwarded the record of trial for action under Article of War 48. 

3. Private First Class Walter C. Evans, the accused in this case, 
and Private First Class William c. McFerson, were arraigned on a joint 
charge of murder under the Specification of Charge I. Each was also 
cI:+arged under a separate specification of Charge II with absence with
out leave. A defense motion for a severance as to accused McFerson 
was granted and the specifications were amended accordingly (R 6-9). 

4. Evidence 

For the Prosecution 

At about 1300 or 1400 hours, 24 December 1950, accused, Private 
First Class William C. McFerson and Corporal Robert W. Arnold, all 

. members of the 73d Heavy Tank Battalion, went on a hunting trip, in 
the vicinity of Sangam-Tong Wachong-Myong Kyong Sam-Gun. Accused was 
armed with an •M-1• rifle. At about the same time in the same vicinity, 
Ho, Suk Chun and his nine year old son, Ho, Yun Kil, were returning home 
after gathering firewood. The soldiers saw Ho, Yun Kil, who was walking 
about 300 meters ahead of his father. McFerson said, •Let's shoot at 
the Korean down there to scare him,• and he and accused-started firing 
at the boy. As the boy ran, bullets struck the ground around him. He 
was hidden from sight by an embankment for a moment, and when he again 
came into view, McFerson and accused continued to fire at him. McFerson 
stopped firing but accused continued to fire and was the only person 
shooting at the boy when he fell to the ground face downward. Arnold 
asked who had shot the boy. McFerson said, 8 It wasn't I.• Accused said, 
•rt was me• andla.ughed. Ho, Suk Chun ran to the boy and saw. that he had 
been shot in the head. He removed the boy's bloodstained rubber shoes 
and ran to the soldiers crying and shouting in Korean, -why you kill JI'f3' 

son?• Accused, who did not understand him, told Ho to •go away and leave 
him alone.• The soldiers continued on their way. Later that afternoon 
accused told Arnold to forget the incident and not say anything about it 
(R 14-25). . 

At about 1540 hours of that day, Ho, Suk Chm, accompanied by his 
w.i.fe, arrived at the 7th Division Clearing Station, Tokchon Dong, Korea, 
carrying their son, Ho, Yun Kil. Captain Joel H. Richert, Medical Corps, 
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. 
assi~ned to the Station, examined the boy and pronounced him dead. The 
only 11abnormal finding" he observed on the boy's body was a perforating 
head wound, which entered in the center of the head,about 3/8 of an 
inch in diameter, and exi. ted at the right side of the head over the ear, 
about 1-1/4 inches in diameter. In Captain R:ichert's opinion, this 
wound was the cause of death (R ll-12). 

Two duly authenticated ext~act copies of morning reports of 
accused's organization were admitted in evidence without objection 
as Prosecution Exhibits land 2 (R 11). Entered thereon are the fol
lowing entries pertaining to accused: 

115 Jan 51 

Evans Walter C RA 15278871 Pfc 
Above EM dy to AWOL 0815 hrs 

/s/ OTIS D SAUM 
/t/ Otis D Saum 

Capt Armor 
Commanding" (Pros Ex 1) 

"16 Jan 51 

Evans Walter C RA 15278871 Pfc 
Above EM AWOL to dy 1445 hrs 

/s/ OTIS D SAUM 
/t/ OTIS D SAUM 

Capt Armor 
Commanding• (Pros Ex 2) 

!?.• ~ the Defense 

The accused, having been advised of his rights as witness, elected · 
to testify (R 25-26). 

He stated that he was 19 years of age and had been in the military 
service :for one year and seven months. On the afternoon of 24 December·· 
1950, accused, while hunting with Corporal Arnold and Private First 
Class Mclferson, saw a Korean boy. The boy disappeared behind a hill, 
and accused fired five rounds in his direction. 'When the boy reappeared, 
accused fired the last round in his weapon at him, and the· boy fell. 
After the incident, a Korean, holding a pair of shoes, approached them 
and spoke in a language they did not understand. Accused did not report 
the incident (R 26-33).. . . 
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On direct examination, accused said, "We didn't mean to shoot him -
we just wanted to scare 'him. n (R 28) H~ admitted that, vfhen Arnold 
asked who shot the boy, accused said lf1,fell, I guess I did because I 
fired the last shot,n but he denied that he laughed at that time (R 28). 

On cross-examination, accused testified as follows: 

•Q. Why did.you shoot at that boy, Evans? 
A. We were_ just shooting at him tq scare him. 

nQ. _Did it ever enter in your :rri.nd that you might hit him while 
you were shooting at him? 

A. I wasn't thinking about that at the time. 

•Q. 'What were you shooting at him then? 
A. Just firing the weapon. 

•Q. Just shooting at him for the fun of it? 
A. Yes, Sir." (R 31) 

5. Discussion 
, 

As modified by the reviewing authority, accused has been found guil"GY 
of unpremeditated murder, which_is defined as nthe unlawful ld.lling of a 
hUiilan being with malice aforethought" (MCM, 1949, par. 179!, p. 230). 

The evidence· show~ that, on 24 December, while on a hunting trip, 
accused shot Ho, Yun Kil in the head with his M-1 rifle from which injury 
he expired shortly thereafter. The unrebutted evidence that the deceased 
was apparently a healthy and active individual until he was shot by 
accused and that he died shortly thereafter is sufficient to establish 
conclusively in the absence of evidence to the contrary that the wound 
inflicted by accused was the cause of death (CM 344743, Brown, 1951). 

All the facts and circumstances contained in the record of trial show 
that the shooting was without legal justification or excuse, and malice 
requisite to murder.may be presumed from accused's use of a deadly weapon 
in a deadly manner (CM 333032, Beckoff, 4 BR-JC 337-345). Accused's act 
cannot be justifi~d on the grounds of adequate provocation or for any other 
reason, real or fancied. Accused's explanation of his actions was that he 
shot at the boy to scare him. Such a state of mind establishes the ele
ment of malice aforethought.· Accused must have lmown that shooting at his 
victim would.probably result in his being struck and that a wound inflicted 
by a high wwered rifle might result in death. His complete indifference -
to the consequences of such an act signifies •a depraved nature and a 
heart regardless of social duty and fatally bent upon mischief• (Winthrop's 
Military Law and Precedents, 2nd Ed, page 672). ·Mal.ice a.forethought exists 
where accused has knowledge that the act will probably cause the. death of, 
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or grievous bodily harm to, the Victim, even though such lmowledge is 
accompqnieo by indifference whether death or great bodily harm is 
caused, or by a wish that it may not be caused (MCM, 1949, supra). 

All the elements of murder of which accused was found guilty, as 
modified by the reviewing authority, are conclusively proved by the 
evldence in the record of trial (CM 344743, Brown, supra). 

The accused was also charged with and found guilty of absence With
out leave from his· organization from about 5 Januar:r 1951, to about 
16 January 1951, in violation of Article of 'Uar 61. Two duly auther:,ti
cated extract copies of monrlng reports from accused's organization, 

-·admitted, in evidence- without objection, co:istituted prima facie evidt.<nce 
of accused's guilt of absence Without leave-for the perj_od alleged in 

. ·the Specification of Charge II and warrant the findings ·of guilty 
· thereof (CM 344852, Campbell, 1951). 

6. The reviewing authority designated a United States penitentiary, 
reformatory, or other such institution as the place of confine~ent. 
Paragraph 87£, Manual for Courts-Martial, 1949, provides on page 97: 

nrf the sentence of a general court-martiol as ordered 
executed provides for confinement, the place of confinement 
will be designated. In cases involving imprisonment for 
life, * * * the confirming authority will designate the 
place of confinement.~ · 

In the instant case, pur~uant to the provisions of Article of War 48(£) (2), 
the confirming authority is. the Judicial Council, acting 'With the concurrence 

1of The Judge Advocate General._· 
• ~. J .;... ( ~ l A • j ' • ~ ..._ • -

7. · Accused·is 19 ye~s of age and si~gle: He completed the ninth 
grade in school. -He_enlist-ed on 26 July 1949-for a period of three years. 

'_, .,_. t. ... . ,.,., 

8. The court was. legally constituted and had jurisdiction over the , 
person and of the offenses. · No errors injuriously affectj_ng the sub
stantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 

· to sustain the findings of guilty and the sentence and to warrant confirma
tion of the sentence. A sentence to be dishonorably discharged the service, 
to forfeit all pay and allowances to become due after the date of the'order 
directing execution of the sentence, and to be confined at hard labor for 
life is authorized upon conviction of a Violation of the 92d ~ticle of War. 

____,(.._or LEAVE) , J.A.G.C. 

J.A.G.C. 

J.A,.G.C. 
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(238) DEP~ 01 TBE AOO' 
Ottioe of The Judge Ad.TOcate General 

. THE .JUDICIAL ccmron. . ',,, -'' , ' 
' ... ...: ~.. : , . .,. _:. .. , •· . .... . .. ,.... ··-

i--· . ' ·, ::~ ·; ~-, ~ ....
.I....'. •., : 

. ' . 
' .- -~ ... ,._ -- ~ .' .. - ' ··.,,- f • :,·,-

In the foregoing case of. · Private First· Clasa Walter, c-. Evans, 
:, ~-;_- Y' .. - ...-', - · ·· ".- 'l ',, ..._. ry •_. ~~·} ~, ..,r(~ {'_,_ ,_.ii,•) 

~ 15278871, Headquarters .Read.quart.ere and Service Com~1.,73d.1 
... •.,.,,.-_, .•_·~ • ··. - ·.· ., ·. • . ._, .. ·! ."' ... ., ____ -~ '~ :-.~·.. ,--~.--:i :.--=:·_!"f,:-~

Heavy Tank Ba.ttalicm,_·. upon.:the ~ce of, ~The Judg& A.d:rocate. 
rr ,-;1'· ~-;, .,....... -.·.-.,--.,1\., 

General the sentence _i~ ,~onf_1l'med and will.be carried into ... ~·. .-'. 1 , 

• < ~ •• \. •• •• ·-·'-' • 

execution. A United states Penitentiary is desfgnated as the 

... ··, 

\ I •
:---i ---.-. ::, ---~- -:) :-: ~ ~ r.. :2,-{ 0i -~ r h -~.. ~:.. 1· -~ ;) r;. . ) · 

~-~~:: n<J L::~.;~_:):itrs ;~i~ "!.·o:.·.:.:-~ 

· Major General, mA · · 
,.. ' t ~ • • 'Acting The Jud.8e Advocate .General' · 

y;Jcf/ 
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DEP.ARTM&NT OF THE ARMY 
Office of The Judge Advocate General. 

Washington 251 D. C. 

JAGN-CM 345745 
MAY 9 195i 

UNITED STATES ) 1ST INFANTRY DIVISION 
) 

v. ) Trial. by G.C.M., convened at 
) Darmstadt, Germany, 19 February 

Corporal. RICHARD B. SHERWOOD ) 1951. Dishonorable discharge, 
(RA 17095519), Headquarters ) total. forfeitures after promulga
Company1 1st Infantry Division.) tion and confinement for two (2) 

) years. Disciplinary Barracks. 
) 

HOIDING by the BOARD OF REVmt 
YOUNG, MICKEL and MOBERLEY 

Officers of the Judge Advocate General.'s Corps 

1. The Board of Review has examined the record of trial. in the 
case of the· soldier naned above and submits this, its holding, to The 
Judge Advocate General under the provisions or .Article of War 502.. 

2. The accused was tried by general. court-martial. upon the follow
ing Charges and Specifications: 

CHARGE I: Violation of the 96th Article of War.. 

Specification lr In that Corporal Richard B. Shenrood1 Head
quarters Company, 1st Infmtry-Division, did, at Paris, 
France on or about 7 December 1950; wn>ngfully, unlmr
fully I and fal.sely have in his possession, with intent 
to defraud, a certain instrument purporting to be leave 
orders, knowing the same to be false. 

Specification 2: (Finding of Not Guilty). 

Specification 3: (Finding of Guilty disapproved by Reviewing 
Authority). . 

. CHARGE llt. Violation of the 61st Art:lcle of War. 

Specification: In that Corporal Richard B. Shenrood, Head
quarters Compaey-1 1st Inf'antey' Division, did, without 

·proper leave, absent himself from bis organization at 
Bad Tolz from 4bout 3 Decemb9r 1950 to about 7 December 
1950. . 
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After the court overruled certain defense motions, the accused pleaded 
not guilty. He was fou..l'ld guilty of all Specifications and Charges, ex
cept Specification 2, Charge I. (The exceptions and substitutions made 
by the court in its findings as to Specification 3, Charge I are not 
material in view of the action of the Revield.ng Authority- thereon.) He 
w.as sentenced to be dishonorab~V discharged the service, to forfeit all 
pay and allowances to become due after the date of t·he order directing 
execution of the sentence, and to be confined at.hard labor at such 
place as proper authorit,r may direct for two years. The Review:ing 
Authority disapproved the finding of guilty of Specification 3, Charge I, 
approved the sentence, designated the Branch United States Disciplinary 
Barracks, New Cumberland, Pennsylvania, or elsewhere as the Secretary 
of the A:rnry may direct, but not in a penitentiary-., as the place of con
finement, and forwarded the record of trial for action pursuant to 
Article of War .50§.. 

3. Evidence. 

a. For the Prosecution. 

Cnly the evidence for the prosecution relating to the offenses 
of which accused was founi guilty will be summarized. 

The accused went absent without leave from his organization at Bad 
Tolz, Germany, on 3 December 1950 (R 38, 75, J;>ros Ex 1). 

Sergeant First Class Fernand c. Quinn was a member of the Paris 
Detachment of the 7966 EUCOM Detachment, stationed in Paris, France, 
and was an investigator attached to the Provost Marshal Division (R 38, 
53). On 8 December 1950 he "accompanied a French police inspector to 
arrest" the accused (R 39). Sergeant Quinn., as a representative of the 
u. s. Anny., and the inspector entered the Lucy Hotel, 36 rue Poissonnier, 
Paris, France, and walked into the manager 1s office (R 39). The French 
inspector and Sergeant ~nn, together arrested the accused as he entered 
the Hotel, took him to a French police station., and confined hint there 
pending .further disposition (R 39, 54., 61). The Lucy Hotel was a 
privately awned and operated French establishment, not within or a part 
or arry military- installation and not used as billets for soldiers or 
military persons, except "those who individually- r~nt their own room 
from the proprietor" (R 52). · 

· While the accused was so confined (R .48), Sergeant Quinn and 
the French police inspector returned to the Luc7 Hotel (R 39). They 
ascertained from the hotel register in the manager's office that accused 
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was listed as the sole occupant or Room 6 (R 45); accused later acknOW"l
edged to Sergeant Quinn that No. 6 was his room (R 48). The Sergeant 
knew the room had. been rented to an American Vilitary person (R 57). 
Sergeant Quinn accompanied - i.e., "fol1011"ed directly behind" - the 
French inspector, while the latter searched Room 6 in the named hotel 
(R 53). Sergeant Quinn described the room as being furnished 1i th a 
will closet containing men's clothing, a bed, and a closet screen (R 48, 
49 ). Sergeant Quinn had the inspector I s pennission to accompaey- him 
and remained present throughout the search (R 53). The sergeant did 
not have a search warrant or writ authorizing him to search the premises; 
he was not accompanied by airJ" commissioned officer or the United States 
Anny (R 53). The accused had not consented to the search or the private 
hotel. room rented by him (R 55, 56). AB a result of the search so con
ducted Sergeant Quinn came into possession of a ttcaJ.iber 45 J.:nrzy- pistol 
and copies of leave orders with lthe accUBed'if name on them" (R 40, 54). 

The pistol (Pros Ex 2) and a cow of the leave orders (Pros Ex 
.3) were received in evidence over the objection of the defense timely 
made on the groUilds, among others, that they were obtained by means of 
an un1awfu1 search arxl seizure (R 4~2, 46). 

The copy of the leave orders, purporting to have emanated from 
Headquarters, 1st Inf'antr;r Division on 28 November 1950, granted leave 
to a Corporal. John J. !!cSorley, a Private Harold D. Pyle and the accused; 
the accu.sed 1s leave was £or 25 days commencing 1 December 1950 (R 42, 
43-r4S). The copy appeared to have been signed by Chief Warrant Clrficer 
jrthur J. Conrad, .Assistant Adjutant General of the Division (R 42, 43-
47, 49, 54 (Pros Ex .3 ). . 

As a part of' the c~oss-e:xamination by Defense Counsel, Sergeant
"1:1.nn testified that he was fami.liar 1d. th the French l.mr which has to 
do with the inspection of private hotel rooms; that the French lmr on 
the subject had once been read to him by "one or /J,heii} girl translators," 
but that he could not make reference to its exact provisions (R 56); 
that aa a French inspector the French police officer had the right to 
enter and search accused's room without his permission (R 56). Cn re
direct examination the witness was asked what subjects he was instructed 
in, and the follawing colloquy took place (R 59)1 

"DEFENSE, I'm going to object to that on the grounds 
that that is not material or relevant to the issues before 
this court what sort ot police instruction he had. 

"PROSECUTIONt I think it would be, I'm gol.ng to liq 
the foundation for testimony as to the l.mrs of' France. 
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8 DEFENSE: Well if that's what the purpose of it is I 
respect.fully submit that under the Courts-Martial Manual 
that is not the w~ or proving the laws in a foreign country. 

8 LAW MEMBER: One moment, please. With respect to your 
objection - your objection is denied. However, if" no other 
testimony along those lines comes along the court will respect 
the objection of the defense. 

"DEFENSE: I'll hold off 1IJ3 objection." 

Cn further direct examination Sergeant Qui~ testified that in 
his 3 years• experience in Paris he had received training and instruc
tion on the subject matter of recovery of property and the processing 
of that property for future use as evidence (R 58, 59, 60). 

The Sergeant further testified that since he was accompanied 
by the French inspector, he had the right to arrest a person subject 
to military law (R 60, 61); that there existed a liaison between 
"American and French," and that he had no right to enter a public build
ing without a French police officer;·that the inspector spoke English 
and al.so served in the capacity- of an interpreter (R 62). 

There was testimony to the effect that the leave orders fourn 
in accused's hotel room were not published by Heaa.quarters, ls t Inf'ant1'7 
Division and were not signed by Chief Warrant Officer Arthur J. Conrad, 
who purportedly signed them (R 63-68, f.J:), 73). 

The pistol so found was reflected in the records of Headquarters 
Compaey-, 1st Infantry Division, as belonging to that unit (R 69). It 
previously had been issued to a fie1d grade officer (R 87). The accused 
had not been authorized to ca:rry- a .45 caliber pistol. (R f.J:), ?O). 

At the close 0£ the Government's case the defense by motions 
for findings of not guilty- again objected to the receipt 1n evidence of 
the pistol and leave orders as having been obtained by m illegal search, 
but the motions were overruled (R 79-85). 

b. For the Defense. 

The accused was advised of his rights in the matter of' testify
ing and elected to remain silent (R 89-91). 

:Wo evidence was of.tered by the defense. 
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4. Discussion. 

The accused's guilt of absence without leave was fully estab
lished by the evidence, and the record of trial is legally sufficient 
to support the findings of guilty as to Charge II and the Specification 
theremi.der. 

The accused was found guilty mi.der Specification l of Charge I 
of the offense of mi.lawful possession, with intent to defraud, of an 
instrument purporting to be leave <r ders, knowing the same to be false~ 

The record of trial shows that the accused was taken into 
custody in the lobby of the Hotel Lucy in Paris, France, by a military 
police investigator and a French inspector of police, acting in concert, 
and was incarcerated in a French police station. Thereafter, the two 
police officials, without the accused's permission, entered and 
searched a hotel room occupied by·the accused in a private French hotel, 
and there seized the leave orders, the subject matter of this offense, 
and a pistol (subject matter of Specification 3, Charge I, disapproved 
by the Reviewing Authority). The military policeman, though on duty, 
had no search warrant, writ, or other authorization to search the 
accused's room. The French inspector Wa3 performing an official duty 
and acting in liaison with the' American. 

Paragraph 138 of the Manual. for Courts-Martial, u. s. Armz, 
~, provides in pertinent part as follows: 

"138. CERTAIN ILLEGALLY OBTAINED EVIDENCE.-Evidence 
obtained as a result of an mi.lawful search (see 18 USC 2236) 
of the property of an accused conducted or instigated by 
persons acting under authority of the United States, * * * 
is inadmissible in a trial by court-martial. All evidence 
obtained through information supplied by such illegall.j'" 
obtained evidence is likewise inadmissible. 

"A search of property owned or controlled by the United 
States, or located in a foreign country or in occupied 
territory and occupied or used by persons subject to military 
law er to the l.aw of war, which search has been authorized by 
the commanding officer having jurisdiction over the locallt,y 
where the property is situated or, if the property is 
situated in a .f'm.-eign countzy or in occupied territory, aver 
personnel subject to military law .or to the lmr of war in 
such locality, is lallful. 11 
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Accordingly, unless the search and concomitant seizure were legal, the 
leave orders found by the two police officials and all evidence obtained 
through information supplied thereby were inadmissible. 

That Room 6 in the Hotel Lucy was accused's admits of no doubt. 
This fact was clearly established by the testimony of witnesses, and 
Defense Counsel urged it by his objections to the admissibility of 
evidence. In the absence of such fact no problem would be posed because, 
if the room were not accused's, the leave orders would not have been in 
his possession, constructive or otherwise, and pos~ession of the leave 
orders is the very gravamen of the offense charged. 

At the time of the entry by the police officials the accused 
continued to be entitled to the peaceable possession of the hotel room 
shown by the evidence to be his place of abode at the time, and his 
leg:i.timate right of occupancy was secure against an unlawful search 
(Johnson v. u.s.,333 u.s. 10, 92 L. :Ed. 436 (1948); McDonald v. u.s., 
335 U.S. 451, 93 L. F.d. 153 (1948); Brown v. U.S., 83 F. 2d 383 (3d Cir. 
1936); Roberson v. U.S., 165 F; 2d 752 (6th Cir. 1948); u. s. v. Novero, 
58 F. Supp. 275 (D.C.E.D. Y.o. E.D. 1944); Giles v. State, 133 Tex.Cr. 454, 
ll2 s.w. 2d 473 (1938)). 

The evidence unequivocally establishes the manner and extent 
of Sergeant Quinn's personal and active participation in the search 
of the accused I s hotel room. His search was "exploratory and general 
and made solely to find erldence of*** guilt" (U.S. v. Lefkowitz, 
285 U.S. 452,465, 76 L. F.d. 877, 883 (1932)). The record contains 
no evidence justi.fying his actions in this respect, but on the contrary 
it was affirmatively and positively shown that he acted unlawfully,-and 
any presumption to the contrary was overcome by the evidence. 

Sergeant Quinn had not been authorized to make the search by 
the connnanding officer having jurisdiction over personnel subject to 
millta.ry law in the locality of Paris, France. He had no search 
warrant or similar writ. The accused had not consented to the search. 
The search was not incident to a laJrful arrest, since the accused was 
not in the room at the time he was apprehended; the apprehension or 
the accused had been completed, and he was in confinement in a French 
police station, at the time the search was instituted. Neithar the 
pistol.mr the leave orders were of the type or property which by reason 
of physical characteristics would furnish credible evidence or the 
commission ot a crime. Immediate action was not imperative because of 
the erlgencies of the situation. At least one of the foregoing con
ditions must have existed to make Sergeant Quinn's search lawful 
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{MCM, 1949, para. 138 {as to· the order);- CM 252103, Selevitz, 33 BR 383, 
CM 258550, Sb.royer,·3s BR·75, CM 317327, Nash, 66 BR 277, 301 {as to 
consent); Agnello v. U.S., 269 u.s. 20,. 70 L. Ed. 145 {1925), U.S. v. · 
Coffman, 50F. Supp. 823 (D.C.S.D~ Cal. S.D. 1943), Elmore v. Commonwealth, 
282 Ky. 443, 138 s.w. 2d 956 {1940) (as to search not being incident to 
a lawful arrest); Cll 264149, F.nglehardt, 42 BR 23 (as to seizure due to 
credible evidence of crime or exigencies of the situation)). 

Therefore, so flll" as it was conducted by Sergeant Quinn, the 
search of the accused's hotel room and seizure of the pistol and leave 
orders were unlawful, the evidence so obtained was legally inadmissible 
at the trial, and ·findings baaed thereon are not valid {CM 196526, Rev, 
3 BR 19). 

To advert to the question of whether the-French inspector of 
police accomplished a lawful selll"ch, it is clear the search so· far 
as conducted by him was at the instigation of the American military 
police investigator, and evidence obtained as the -result of an unlawful 
search by tha French inspector would be similarly inadmissible (MCM, 
1949, para. 138). 

Sergeant Q.rlnn testified to the existence of a liaison arrange-· 
ment between American and French authorities, and his actions in connection 
with the entry into accused's hotel room attested to an understanding 
whereby investigative police action by a h"ench official is employed in 
aid of American law enforcement. .Additionally, it is a matter of common 
and universal. lmawledge within the A.r1ey' that American military police 
customarily conduct their a.ffairs in collaboration with local officialdom. 

Under all these circumstances, a search made by a foreign 
official in accordance with the lmrs of his country and within its juris
diction ma;.v be-regarded in a court-martial as lawful, provided that the 
lmr o:t that country sets ~p safeguards agains·I; unreasonable searches and 
seizures substantially similar to those established by military-law as 
it applies to members of the United States Armed Forces and by the Fourth 
.Amendment to the Constitution of the United States as judicially applied 
in the Federal courts. · 

In measuring the instant case the two requirements of this rule 
are: 

(1) That the French inspector complied with the 
French lmr of search and seizure, and 

(2) That the French.law of search and seizure 
measures up to our own concept of reasonableness. 

. . . 
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The first requirement. is sufficiently satisfied by the testi
mony of Sergeant Quinn that the inspector was a French Inspector of 
Police and acted in accordance with French lmr. It is further met by
the presumption of regularity., whl.ch here permits the inference that 
the French inspect.or was legally in office and performed his duties 
properly according to French la.- (MCM, 1949, subpara. 125!_). 

But the second requirement is·not satisfied. Subparagraph 
133R.: o:t the Manual for Courts-Martial, U. s, Arm:y:, 1949, provides in 
pertinent part: 

.•b. Foreign law.--With the exception of the law in 
effect in a country or territory occupied by the armed 
forces of the United States, a court-martial cannot take 
judicial notice of foreign lmr or foreign regulations 
having the force of law. Such lmr must be proTed like 
any other fact. * * *" · 

The principle, enunciated in the Manual is in consonance with the µold
ings of the Federal· courts (e.g., Dainese Te Hale, 91 U.S. 13, 2,3 L. Ed. 
190 (1875); Wigmore, Evidence (3d F.d., 1940) sec. 257.3). This out
right prcrJ.bition against taking judicial notice of foreign lmv is 
controlling; it interdicted the court and prevents the Board from ob
taining info:nnation as to the French·lmr on the subject of search and 
seizure from sources outside the record of trial, no matter haw authentic 
the source might appear to be• 

The record o.r trial is devoid of proof as to the· French lmr. 
Sergeant Quinn did not undertake to testify concerning it, his state
ments as a witness being limited -to the conclusion that the French 
inspector-complied therewith. Furthermore, ·as shown by the remarks of 
Co,msel and the La:w Member set out. on page 4 hereof, it was not intended 
that Sergeant Qdnn testify as to the French law, for, if he had, the 
Law Member 1r0uld have considered ·the objections thereto which Defense 
Coi.msel obviously would have made. There is a complete absence of any
evidence· upon which the court could.have predicated, and the Board n011' 
can :make, a judicial determination that the F.reneh law of search and 
seizure is substantially equivalent to the American•. Therefore, t~ 
leave orders seized by him and all e"t'i.denca obtained through infonna
tion supplied thereby were inadmissible as evidence, the Lari Jlem.ber 
committed fatal error in receiving them in e-vidence over objection of 
the Defense, and there is not sufficient evidence to sustain the findings 
of guilty. 
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5. For the foregoing reasons the Board holds the reeord of' trial 
· legally- insufficient to support the findings of guilt,y of Specification 
1, Charge I, and of' Charge I, legally sufficient to support the findjngs 
of guilt,y of the Specification ot Charge II and Charge II, and legall.T 
sufficient to support only so mu.ch of the sentence as provides for for
feiture of 125.36 and conf'ineaen"4 at hard labor for tlreln (12) dqs. 
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JAGO, SS USA, Washington 25, D. C. MAY 2 4 1951 

TO: Chairman, the Judicial Council, Off'ice of The Judge Advocate 
General, Dept of th.a Arrrv, Washington 25, D. C. 

In the foregoing case ot Corporal Richard B. Sherwood (RA 17095519), 
Headquarters Company, 1st Infantry Division, The Judge .Advocate General 
has not concurred in the holding by the Board of Review·that the record 
of trial.is legally insufficient to support the findings of guilty of 
Specification l, Charge I, and of Charge I, legally sufficient to sup
port the findings of guilty of the Specification of Charge II and Charge II, 
and legally sufficient to support only so much of the sentence as provides 
for forfeiture of $25.36 and confinement at hard labor for twelve (12) days, 
Pursuant to Article of War-50e(4) the holding and record of trial are 
accordingly transmitted to the Judicial Council for appropriate action. 
Participation by The Judge Advocate General in the confirming action is 
required. 

ct. 

~~ (r/i)-l ~~ l Incl 
Record of trial Major General, USA 

Acting The Judge Advocate General 
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Office of The Judge Advoci.te General 
W ashin;:;toT! 25, D. C.. JLJr: 1 ·. 1Q/:: • 

., ,v...,, I 

JAGU Cl1 345745 

U ~ I T E D S T A T E S ) 1ST IL?.:lETRI' DIVISIOH 
) 

v. ) Trial by G.c.i:,r., convened at 
) Darmstadt, Gerr.w.ny, 19 Fe·ort.,al'."'J 

Corporal RICHAF.D B. SHER.ivOOD ) 1951. Dishonorabl~ discharge, 
RA 17095519, Headquarters ) total forfeitures after promulga-
Company, 1st Infantry Division ) tion and confinement for two 

) years. 

Opinion of the Judicial Col:.Ilcil 
Harbaugh, Hickelwait and Young 

Officers of The Judge Advocate General 1s Corps__ 

l. Pursuant to Article of Wa.r 50e(4} the record of trial and the 
holding"by the Board of Review in the case of the soldier named aoove 
have been transmitted to the Judicial Council which submits this its 
opinion to The Judge Advocate General. 

2. Upon trial by general court-martial the accused pleaded not guilty 
'!,a and, as a.9proved by the reviewing authority, was found guilty of wronc
fully, unlawfully and falsely with intent to defraud having in his pos
session at Paris, France, on or about 7 December 1950, a certain instrument 
purporting to be leave orders, knowing the same to be false, in violation 
of Article of War 96, and a·osence without leave from his or1,:;anization at 
Bad Tolz from about 3 December 1950 to about 7 December 1950, in violation 
of Article of War 61. No evidence of previous convictions was. introduced. 
He was sentenced to be dishonorably discharged from the service, to forfeit 
all. p·ay and allowances to become due after the date of the order directing 
execution of the sentence .and to be confined at hard labor for two years. 
The reviewing authority approved the sentence, designated the Branch United 
States Disciplinary Barracks, New Cumberland, Pennsylvania, as the place of 
confinement, 2nd withheld the order directing execution of the sen-~ence 
pursuant to Article of War 50~. 

The Board of Review has held the record· of trial le;:·ally insufficient 
to support the findings of guilty of wroneful possession of the leave ·)rc.1ers, 
legally sufficient .to support the findings of guilty of absence ,,n.thout 
leave and legally sufficient to support only so much of the sentence as 
provides for forfeiture of $25.36 and confinement at hard la"uor for twelve clays. 
The Judge Advocate General has not concurred in the Board's holding. 
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J. ·we a6ree w:i.th the Board of Review that the record is legally 
sufficient to support, tt.::: findings pf guilty of absence without leave. 
:·Je are also of the opit.1.iun th.at the record of' trial is legally sufficient 
to SU?port the findings of 6-uilty of wronGful possession of the leave 
orders, as alleced, unless the introduction into evidence of these orders 
w2.s erroneou.s because they were seized as the result of an unlawful search. 
Accordin(dy, we will limit our su,11r.J.ary of the evidence to the events sur
rounding the seizure of the orders. 

a. For the prosecution. 

The accu::;ed was arrested in the lobby of the Lucy Hotel, 36 Rue 
Poissonnier, P~ris, France, by Sergeant First Class Fernand c.~uinn, an 
investi'.;;ator attached to the Provost Earshal Division, 7966 E.JCOI-I Detach
ment, Poris, France, and a French police inspector and confined in a 
French jail (R 39, 54, 61). Serceant (~uinn and the French inspector 
ret'...,rned to the Lucy Hotel and went to the accused's room, where the 
French inspec·tor conducted a search. The Lucy Hotel was a privately 
owned am. operated French establishment not under or a part of any 
mili'i:,c.~J installation and not t:scd as a billet for U. s. military 
personnel, except 11 those uho individually rent their own rooms from the 
proprietor11 (H. 52). Ser13eant •2uinn uas present during the search with 
the permission oi' the French inspector (R 53). The accused had not con
sented to the search (H 55, 56). · The sergeant did not have a search 
warrant or writ auti1orizing nim to search the hotel roorn nor was he 
accompanied by. a corr.r,1issioned officer (rt SJ). As a result of the search 
Ser::;e~·nt :~uinn came into possession of a .45 caliber Arnry pistol and the 
leave orders (R 40 54). both of these items were introduced into evidence 
over the ooj ections of the accused that they wer·e the product of a search 
and seizure conducted in violation of the 1-i:anual for courts-Eartial, 1949, 
and the Fot:rth Amendment to the Constitution (R 40-42, 46). 

Se:e::::;eant ·=luinn testified that under the French law the French 
inspector had the right to search the accused I s roon without the accused I s, 
permission (R 56), but further atte.>nJts to prove the law of irance through 
this -.dtness were blocked by objection on the part of the defense (I-1. 59). 
'.i'ne se:r-~;ea.11t also testified that since he uas accompanied by the French 
inspector he had the ri:::;ht to arrest a person subject to military law (R 60, 
61); that there existed a liaison b"tween ".American and French" and that 
he had no right to enter a public building without a French police officer; 
and that the inspector spoke En.::;lisi1 and also served in the capacity of an 

· interpreter (:i~ 62). 

At the close of the Goveri~~ent 1s case the defense by motions for 
findings of not ;:;uilty renewed its obj ~ctions to the rec011tion in evidence 
of the pistol .:ind leave orders, out the motions were deni"ed (R 79-85). 
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b. For the defense:::. 

No evidence was offered by the defense. The accused, after 
having been advised of his rights, elected to remain silent (R 89-91). 

4. We need.not decide whether the objection to the reception of 
this evidence on the Grounds that it was the product of an unlawful 
search and seizure in violation of the Fourth Amendment· to the Con
stitution sh_:.uld have be.en 'sustained and thus. cive extra-territorial . 
effect to that Amend.'!lent (Compare Best v. United States, 1 Cir., 1950, 
184 F2d 131 uith In re Ross 140 U.S. 453 (1891)) since military law 
itself 1'1rohibits unreasonable searches and seizures and ren6ers evidence 
gained as a result thereof inadmissible (Cl"I 209952 :Berrr.r, 9 BR 155; CE 
262058 Owens, 54 BR 309; Cl·I 319591 Pogue 68 BR 385J CH 328248. Richardson, 77 
BR 1). 

As is evident from the above, the defense introd~ced no eviaence 
to establish that the search was unlawful and beyond the admissions gained 
from Sergeant (,;uinn on cross-examination, there was no other evidence to 
that effect. While ordinarily the party who proffers evidence has the 
burden of establishing its admissibility, there are exceptions to this rule, 

· based on the usual considerations which zovern the allocation of burden of 
proof (1 Wigm~re Evidence, 3d Ed. sec 18). It has been held that the burden 
of proving that evidence was obtained as a result of an illegal search and 
seizure is on the one who asserts it (United States v. Vatune 292 F 497 
(1923) ; 'Jnited States v. Tiellie 39F Sup1J. 21 (1941); State v. HcCowan 
331110. 1211, 56 s.w. 2 410 (1932); Terrell v. Comm. 196 Ky. 288, 244 s.w. 
703 (1922)). 

In this posture of the case, therefore, the search by the ?ranch 
inspector must be held to have been a valid searcn under French law. In 
addition, as a public official, there ·oein::;; no evldenc e to the contrary, 
there is· a premunption that he performed his duties properly (ECH, 1949, 
par 125a, p 151). Accordingly, the question for decision is whether 
evidence eained by a search, lawful under the law of France is admissible 
aeainst the accused in a court-martial. 

It is not every search without a warrant that is illegal out only 
unreasonable searches (United States v. R.a·oinow-ltz, 339, U.s. .56 (1950)) 
and the courts have adapted this roncept of reasonableness to the peculiar 
conditions existing as a result of the presence of military forces abroad. 
Thus in Best v. United States, 1 Cir., 1950, 164 F2d 131, it was held that 
a searchoythe military under competent orders, of the private apartment 
in Vienna of an American citizen suspected of treason was valid and evidence 
gained as a result thereof was properly received in ·evidence in i1is trial 
for treason. · 

3 
1 511 2 



(252) 

Heamired by the t-:::st of reasonauleness we tnink that this search 
was lawful. ~'ie are not urunindful of the provision in the Hanual (LCE, 
1949, par. 138,, p 183) that a search of property located in a foreign 
country is lawful if conducted with the authorization of the commanding 
oi'ficer having jurisdiction over the locality in quest1.on, but the manual 
does not pretend to lay dovm an exclusiv~ test for a l?,wful search. It is, 
as we have said, solely a que~tion of reasonableness and, in our oJinion, 
a search by a French official valid under French law is reasonable for 
military purposes and therefore the evidence procured as the rcsult of such 
search is ·ac:1.missible. 

5. For the foregoing reasons the Judicial Council is of the opim..on 
that the r:cord of trial is legally S'..l.fficient to support the findings 
of guilty, as modified by the reviewing authority, and the sentence and 
-to warrant its confirmation. 

.. 
(Dissent) 

Edward H. Young, Colonel, JAGC 

Har·oaugh, Jr. ,rig 
Chairman 

4. 
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DISSEtiT11JG OPINION 

by 
JUN 121951 

Young 
Member of the Judicial Council 

In my opinion this was a search conducted at the behest of the 
Army and solely for the purpose·of detecting a violation of military~ 
law. £here is nothing in the record to justify the conclusion that 
the French inspector was anything more than a liaison between· the 
French and the Americans or that his presence at the search was due 
to any interest in uncovering evidence that French law had been 
violated. Since it was a search conducted at the instigation of the 
American military it must seek its justification under military law 
and not under French law, in the same way that a search ccnducted by 
the state authorities at the instigation of Federal officials must 
seek its justification under Federal law (Byars v. United States 273 
U.S. 28 (1927); Sutherland v. United States 92 F 2d 305 (CCA 4th -
1937); Sloane v. United States 47 F 2d 889 (CCA 10th - 1931)). 
Since Sergeant ·Quinn did not have the permission of a competent com
manding officer to make the search (HCM, 1949, par 138, p 183-4) and 
since he had ample time to procure such authorization, I think the 
search was unreasonable and that the evidence eained as a result of 
it should have been excluded. I do not want to be understood as 
holding that in every case the authorization of a competent command
ing officer is a prerequisite to a valid search. The question in 
every case is whether the search is reasonable in the circumstances 
of that case (United States v. Rabinowitz 339 U.S. 56 (1950)). "The 
test of reasonableness cannot be stated in rigid and absolute terms" 
(Harris v. United States 331 U.S. 145, 150 (1947)). "Each case is 
to be decided on its own facts and circumstances" (Go-Bart Importing 
Company et al v. United States 282 U. s. 344, 357 (1931)). 
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DEPARTMEl{T OF THE ARMY 
Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, Hickelwai t, and Young 
Officers of The Judge.Advocate General's Corps 

In the foregoing case of Corporal Richard B. Sherwood, 

RA 17095519, Headquarters Company, 1st Infantry Division, 

upon the concurrence of The Judge Advocate General, the 

sentence is confirmed and will be carried into execution. 

The United States Disciplinary Barracks or one of its 

branches is designated as the place of confinement. 

~~ (Dissent) 
c. B. Hickelwait, Brig Gen, JAGC Edward H. Young, Colonel, JAGC 

JUN 1? 1951 

I concur in the foregoing action. 

-~>--0/Q{~ 
Maj or General, USA 
Acting The Judge Advocate General 
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DEPARTMENT CF TEE AR.Jr! 
Office of The Judge Advocate General 

Washington 25, D. C 

MAY 9 1951 
JAGH CM345823 

U N I T E D S T A T E S ) 25TH INFANTRY DIVISION 
) 

v. } Trial by .o-.c.M., convened at APO 25, 
. ) 27 & 28 Ml.rch 1951. Disha.norable 
Private First· Class 1rARVrn A. TURN:ER ) discharge, total forfeitures after 
(RA 19348370), Heavy M.?rtar Company } promulgation, and confinement at 
27th Infantry Regimmt, APO 2 5 ) ha.rd labor for life. 

OPINION of· the BOA.RD CF REVIEN 
BROli'NE., FLYNN and IRELAND 

Officers of The Judge Advocate General'~ Corps 

The record of trial in the case of the soldier named above has been 
examined. by the Board of Review· and the Board submits this., its opinion, 
to the Judicial Council and The Judge Advocate General. · 

Accused was tried upon the following charge and specifications 

CHA.RGEr Violation of th~ 92nd Article of War 

Specifications In that Private First Class Ml.rvin. A. TUrner, 
Heavy Mortar Company, 27th Infantry Regiment, APO 25, did,. 
at Northwest of Suwon, Korea, on or about 31 January 1951, 
forcibly and feloniously, against her will, have carnal 
knowledge of Cho Kyoung Aie 

He pleaded not guilty to, but was found guilty of the charge and its 
specification. Evidence of one previous conviction by special court~artial 
was introduced at the trial. Accused was sentenced to dishonorable discharge, 
total forfeitures after promulgation and confinement at hard labor for life. 
The reviewing authority approved the sentence e.nd f'orwarde~ the record of 
trial for action pursua.xxt to Article of Wa.,r 48. · 

There is substantial evidence in the record of trial to the f'oilowing 
e.qeot& 

, I 5112 



(256) 

At about 1500 hours on 31 ~a.nua~y 1951, northwest of Suwon, Korea, 
three American soldiers appsared at the house of Cho Kyoung Ai, a 15 
year old Korean girl of the Catholic faith; they picked up a pencil and 
some rouge and departed. Tl1e girl then went out to the kitchen, noticing; 
seven American soldiers in the yard. She returned to the house and pre
pared to tend one of her broi..hers, a five year old. kn American soldier, 
however, deposi·~ed the infant on the floor, forbade the girl to move .and 
then, while another United States soldier stood guard at the door, took 
her to a!l.other room. There he endeavored to disrobe Ai but was frustrated 
by her flight to a small air-raid shelter 11 cave11 out-doors. Presently, 
after three soldiers had appeared at the "cave11 and dragged out and searched 
a trunk, one of theffi_disposed himself in the shelter and attempted to remove 
the young girl:s clothes. His response to.her reaction of "hollering and 
yelling so loud," was to muffle her cries, pull out a :J,cnife, step on,lher 
hand.end beat her. Unsuccessful still, the soldier called a companion to 
help, but even the combined efforts of the two in the small area failed to 
subdue the 11fighting11 victim to the point where they could disrobe her. 
Finally, they were replaced by a third American soldier "nruch stronger than 
the other two". She testified that he "held11 her mouth, 11threw21 her on 
the ground, pulled off her clothes, beat her several times, held her down, 
and shortly with his genital organ achieved a penetration of her vagina, 
which caused her pain. Her testimony was that she resisted with all her 
strength, stating, "because I wanted to protect rrry virginity". All her 
clothes were torn, and dirty, her strength was sapped and she found that 
"all I can do is cry." The time of these occurrences is variously esti
mated a.t from 1630 to 1800 hours. The girl stated that the accused was in 
the shelter with her for about 20 minutes. Before the event was completely 
concluded, relatives appeared near the shelter buttressed by three Korean 
United Nations soldiers, a lieuteuant and two interpreters for the nearby 
American forces (about 300 yards distant). When a brother called rut to 
locate Ai, she oonnnenced ~elling11 * • * "my dear brother, you came to 
rescue me11 

• A flashlight was focused into the shelter and she was discerned 
donning her underclothes. She immediately emerged crying and disheveled 
but was quieted. !n about "a minute" the 'soldier appeared at the entrance 
of the "cave'', looked out, called one of the interpreters by name, and then 
withdrew his head, hiding his face. The two interpreters and the girl 
identified him as the accused. One of the interpreters had known him f?r 
several r.ionths. Ai 1s testimony was that this was her first .a.axual encounter. 

ThE- accused testified, denying that he participated. in the occurrence 
or had ever been to the "cave" until taken there during the pre-trial iro
vestigation. He asSlJrted that the "only way I know the girl is that she 
picked me out of a lineup". He added, "I may have seen her before among 
a group of prostitutes who had a house near the Battalion C.P." 

Defense presented a battalion surgeon, a Naval,officer, who examined 
Ai on 1 February. He found an intact, untorn, "fairly well° developed" 
and undilated hymen, which to him indicated absence of previous intercourse. 
His testimoey was, however, that it would be necessary for the male or~n 
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to penetrate from one to one and one-half inches into the V1!.gina before 
the hymen would be cont~cted. He discovered a white substance at the 
opening of the external genitaliaJ the character of this he was unable 
to analyze in the absence of laboratory equipment, but he was of the 
opinion that its presence was not necessarily significant of intercourse. 
He agreed that there was a possibility that_ the subject had experienced 
intercourse, although he discounted it, at least penetration beyond the 
hymen. 

Two soldiers testified for the defense that they had seen accused 
briefly on 31 January at points within about 300 yards of the event in 
question; one recalled that accused passed in a truck between 16C0 and 
1700 hoursJ the other remembered seeing him for about 5 minutes between 
1730 and 1800 hours. 

Evidence of the excellent character and efficiency· of accused was 
supplied by a stipulation as to the nature of the testimony of his company 
commander. 

It will be seen from the foregoing that the only substantial dispute 
at the trial involved the twin questions of identity of the accus~ as the 
perpetrator, and penetration of the genitalia of the complainant.1/ The 
complainant pointed ou~ 1the accused unhesitatingly, and her testimony was 
strongly corroborated 5'by that of the two Korean United Nations soldiers 
who practically caught the .American soldier "in the act". 

The fact that the accused called the name of one of them and had 
known him for several months minimizes the likelihood of mistake. No 
valid motive appears, or is suggested in the record, for these tw-o dis
interested s2],diers, companions in a:nns of .the accused, to testify falsely 
against hm3' It is not without significance thatA9ompetent defense 
counsel wisely refrained from cross-examining them,.!tdoubtless sensing 
the steadfastness of their testimony. Additionally, in judging credibility, 
the decision of· 'tl:}e court-martial which observed the witnesses, is entitled 
to great weight.2/ Independently evaluated, however, the evidence supports 

Y In view of the conclusions reached, ye pass the question;t~8 propriety 
and consistency, in one case, of defenses of alibi and presence but non
penetrat ion. y 
Cfe Ewing v. United·States, 135 F.2d 633, 635, 636, hn 3 (App. D.c. 1942); 
Morgan, MCrJAG! 62l, 625. y 
Ct. Qu~ttlebaum, :MO-JAGA 224, 22:71 Brown, Mo-JAGA 341a 343. 

!/ Berlin, MO-JAGA 655, 659. y 
MGM v. Fear, 104 F 2d 892, 897 hn 2 (9th Cir 1939) J Vlahakis, MO-JAGA 
561, 565. 
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the court's deterrr.ina.tion as to the iderrbity of the accused as the 
assailant. The evidence that he intended no good towards the girl in 
the "cave" gains further momrtum from his initial attempted concealment 
of his face upon discovery.~ 

The two efforts at alibi must-f~il Of their object, for with the 
elastic time elemerrbs in evidence,1/ it was errbirely possible for the 
court to accept the statements of those witnesses as correct and yet 
properly to conclude that accused was present at the nearby scene of the p_/ 
offense, and to determine his nexus therewith for the 20 minutes alleged~ 

This brings us to the second question, i.e., was there evidence of 
sufficient penetration to satisfy the law's requiremerrbs as to the proof? 
For this purpose it is held that any ttpenetration however slight of a 
woman's genitals is sufficient carnal knowledge * * •".Y The victim 
(corroborated by the circumstances discovered .when her rescuers arrived).!.9/ 
testified categorically to entry of the male organ into her vagina and 
nothing was offered which was inconsistent with such an occurrence. The 
physician, whose testimony, indeed, the court was at liberty to reject, 11/ 
accepted the possibility of penetration for a distance of between one and 
one-half inches. The exhausted condition of the girl, her nudity, the 
consequent opportunity and paterrb desire of the-assailant for coitus, and 
other circumstances in evidence afford reasonable grounds for inferring 
that at least a partial (hence actionable) penetration was effected. 

A question as to propriety of substitution of a competent court 
interpreter for one of questionable ability was raised by the defense. 
Defense counsel objected to the quality of the first interpreter's ~ork; 
the court agreed, secured a qualified substitute and required repetition 
of the testimony as to which objection had been made. To this clarifica
tion, defense also objected, urging undue prominence of the evidence. 

6/ . 
- Hickory v. United States, 160 U.S. 408, 417, 422, hn 2; Allen v. United 

States, 164 U.S. 492, 499; Kanner v. United States, 34 F 2d 863, 866 
hn 6 (7th Cir 1929); Cockrell, ~:IO-JAGA 361, 365. 

7/ 
- Cf. Scott, MO-JAGA 457, 461• 
s/ 
- Powers, l~O-JAGA 506, 509; Ral, MO-JAGA 5941 599. 
9/ 
- Subparagraph 179b of the 1TD.nual for Courts-Yartial, u. s. Army, 1949; 

DeWar, !:.IO-JAGA 543, 547. 

J2I 
Scott, MO-JAGA, supra, 460. 

11/ 
- United States v. Porter, 9 F.2d 153, 161, hn 5 (E.D. Mich. s.n. 1925); 

United States v. tfomtner_plal.,. 43 F. Sm.pp. 714, 718., hn 8 (E.D. Wash. 
l~.D. 1942); :&'ord, MO-JAGA 527, 534. 
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The point is not persuasive. D)-sregardin6 the sucgestion of invited, 
hence non-prejudicial error,~ it is observed that the action of the 
court-rnartial was nocessar7 and proper.13/ An interpreter whose accuracy 
is suspect is of rnin:iJ,,.al value. In t>is instence the court did not r.1..:,use 
its discretion to decide as to the qualifications and co1I,petency of the 
interpreter.14/ In u.ny event there was nothing of prejudice to the accused 
in the procedure, for the defense was helped, not l1armed thereby, lS/ 
inasmuch as the complaining ·witness was compelled to undergo a duo.l cross
examinat ion. 

The court was legally co·:istituted and had jurisdiction over the 
person and of the offense. 16/ No error occurred which injuriously af.:;:'ected 
tho substanti~l rights of the accused. The procecures provided by military 
Jaw for trials by court-martial were apr:;)ied in a fundo.mento.lly fair way. 
The 1rnntence is v,ithin legal limits. J:!J 

From a consideration of the evidence properly adrnitted in the case, 
the Boe..rd of Review is of the opinion that the record of trie.l is lesal)y 
sufficient to support the sentence and to warrant its confirnution. ~ 

Available records dis close that the accused is 2 0 years of a~e, 
single and without dependents. He complet-ed nine years of s ch0oling. 

12/ 
- Cf. Senda, VO-JAGA 629, 631. 

13/ 
Cf. CH 332393, Th.lJno, 81 ER 103, 108• 

H/ 
--.. Wise v 8 Short, l 07 S.E. 134, 136 (iJ. C. )1 21 CJS 216 • 

15 
- Cf. Lir.n v. United States, 251 F. 476, 483, hu 11 (2d. Cir. 1918); 

Miller, LIO-JAGA 168, 172; Heindorf, I.IO-J.A.GA 642, 645; See also United 
States v. Johnson, 319 U.S. 503, 519, 520, rehearing den. 320 U.S. 808. 

}:_6/ 
Article of War 2, 10 USC (Supp III) 1473; Article of Ylar 92, 10 IBC 
(S.Upp III) 1564. 

17/
- Article of War 92, supra. 

18/ 
-- Cf. CM 3425591 Vennie 8 BR-JC 95, 105, 109, 109. 
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His company commander (the accuser) rates his character and efficiency 
as excellent. He was convicted in April 1950, by special court-martial, 
of possession of a false pass, breach of restriction, and of two short 
unauthorized absences. 

J .A.G.C. 

J.A.G.C. 
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DEPARl'Ml!:NT. OF THE ABM! 

Office of The Ju.dee Advocate General 
Washington 25, D. c. 

JA!JJ CM 345823 

UNITED STATES ) 25TH ID'Am"RY DIVISION 

v. 
) 
)
) 

!l'r1&l. b,-. G.O.M., convened at APO 
2', 'Z{ and 28 March 1951. Dis

Private First Class MAlNlli A. ) honorable discharge, total 
'l\JBNER, BA ·19348370, RM17 ) forfeitures after prannl.SJ.tion, 
Mortar Com.pa.DJ-, 27th ) and confinement at ha.rd labor 
Infantry Regiment, APO 25 ) for life. 

Opinion of the Judicial Oounoil 
Harbaugh, Youns end Roberts 

Officers of The- Judge Advocate General's Corps- ..... - ~ 

l. Pursuant to Article ·of War 50.g{2), the record of .trial and 
the opinion of the :Board of Beview 1n the case of the soldier named 
above have been transmitted to the Jud1c1aJ. Council which submits this 
its opinion to The Judge AdTOOate General.. 

2. Upon trial b,- general. court-martial the acouaed pleaded. not· 
guilt,- to and· was found gallt7 of the rape of Cho Kyoung A1 at "North• 
vest of Suwon," Korea, on or about 31 Januar,y 1951. bidenoe ·of one 

·previous conviction b,- a special court-martial was introduced. He vas 
sentenced to be dishonorab]J" discharged t'ral. the service, to forfeit 
all pa,- and· allowances to beoane due after the date~ the order 
directing execution of the ab.tence, and to be confined at hard. labor 
for life. The revievins authori-t,- approved tho sentence and forwarded 
the record of trial for action under Article of Var 1'8. The l3oard of 
Rev1ew·1a of the opinimi.tbat the record of trial is legal.]J' autt1o1ent 
to support the f1n"1ngs of SUilt,- and the sentence and to warrant its 
.confirmation. 

3. In the· opinion of the Judicial Council, the record of trial 
eatabllahea ·be,-ond a reasonable doubt the accused I a gnllt ~ at J.eaat 
an assault with intent to commit rape upon the T1ct1Ja.. The onlJ' question 
is whether the evidence establishes beyond a reasonable·doubt _that the 
acouaed auoceeed.ed 1n penetrating the person of the prosecutrix and vu 
thua guilt,- ot rape aa charged. 0D.lJ" the evidence bearinS on this issue 
Yill be consider~. 

I 51 I 2 
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The only Govermnent witness who testified on this issue was the 
proseoutr1X, a fifteen-year-old Tirgin (R 15, 24). She stated, throUab an 
1nte1'l"reter, that the accused "put his penis into 'Iq vagina. 11 She did not 
see him do this but she lmev he did because his penis was "too big and it 
hurt" (R 20). · She stated, however, she 11d.1d not get hurt" 1n the genital 
region (R 15). 

Lieutenant (J.g.) John Cox, reim, testified that he was Battalion 
Surgeon, 3d Battalion, 27th In:ra.ntr;r, and that he examined the proseoutru 
on l Febl"WU7, the da1' after the alleged rape, at the request ot an officer 
ot the battallon (R 36). In the· course of his career he had A:m,rn1n,ed six 
or seven alleged v1ct1ms of rape, at least two of vhcm were lmder sixteen 
;years of age (R 38, 39). Ria examination ot the prosecutrix reveal.ed thats 

"There were no bruises or other marks ot Tiolence on 
the thighs, the abdom.en, or evidence ot au.ch around the 
area ot the outer obvious portions ot the external gen1tau1a
[aii]. There were likewise no tears. 'nlere was no evidence 
whatever ot trauma, nor 1nJU17 to the outer extensions of the 
genite.J.lla [iii/, nor the hymen. The hymen was fairly' well 
developed. tor a girl ot ·this age and appeared to be normal. 
However, I did find a 1dl1h substance which I was unable to 
determine the source ot which was right at the opening ot 
the extem&l gen1tall1a [a1iJ because of' the lack ot microscopic 
apparatus. I was not able to exmn1ne her fully to detemin.e 
emctl.3' where this was coming tram. There was no bleeding 
either ·MY or old at uq- part of the genitaU 1a f.aii] and she 
appeared to be a v1rg1n. 11 

. 

There was no obvious dilation-or tearing of the hJ'men, a condition 
found 1n s1.xt7-tive per cent· to seventy-tive per cent ot women after their 
f1rst intercourse (R ;6, 38). · The white aubstanoe he found .was consiatent
with being a natural. mu.coua · secretion (R ,ll). Consicler1.ng that the inter
course att_em.pted was forced, he 11~/.!/ she would feel aau sort ot 
pa1n• even without penetration {R 41). MoreOTer, there were no bruises 
on the outer llpa of the vagina, a condition which woul4 be preseJ?,t 1n a 
case o:r-torced ~tercourse although the penis m.erel.3' touched them (R 42). 
-lie stated, 1n short, "the evidence concl.usiTel.y' 1nd.1cates a high posa1bilit7 
that there was no penetration 1n this case• (R 38). 

4. Penetration is an essential. element of the crime ot ~pe, althouall 
the' slightest penetration is sufficient (MCM 1949, par 17~ p 232). The 
issue we must resolve is whether the evidence is sufficiently' ccmrtncin8 
to establish beyond a reasonable doubt the neoessar,- f1nd1ng that such a 
penetration had OCCU1'%'8d. For the uncorroborated teati.moxl7 of a proaeoutriX 
1n a rape case to austain a convicticm, such ·tes1illl0Jl1 must be clear and 
conTincing (CX 288015, Giles, 56 BR 307, 313; CM 30294-0, Maniu.&l. and Jones, 
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59 BR 197, 2o4). Such testi.mony, upon appel.lAte review, will be closely 
scrutinized and if' it appears incredible and too unsubstantial, the 
conviction and sentence should be disapproved (see l Wharton, Cr1m1nal 
IAw, sec 724 and cases cited). 

The prosecutrix' testimony- 18 weakened by the testimony ot 
the medical otticer who e:mm1n"'4 her within hours after the incident 
end found that she bad none of the evidences ot trauma that would 
ord1.Dar1ly be found if a YO'llll8 virgin had been penetrated, even with 
her consent. Ria AXND1nation was made at the request not ot the accused 
but of an otticer of the battalion, and he appears to have been a completely 
disinterested witness. There is no basis for believing that he did not 
testify accurately and canpletely as to the results of his e:xam1nation 
and as to generally accepted medical opinion. 

In view ot the m&dical otticer•s testimony and the physical 
condition of the victim's bod3", one cannot escape the reasonableness of 
a conclusion that this young, frightened girl without previous sexual 
experience erroneously concluded from the pain she felt that the accused 
bad ettected a penetration of her bod3". The evidence does not convince 
us beyond a reasonable doubt that the accused accomplished the crime of 
rape. However, the record shows that every element of that crime except 
penetration 18 present. Accord1ngly, the accused is guilty of the lesser 
included ottense of aasau1t with intent to canmit rape (CM 332274, Taylor,
62 BB 61), the maximum. punishment for which is dishonorable discharge, 
total forfeitures after praiD1lgation and confinement for twenty years 
(MCM 1949, par ll7£, p 137). 

5. J'or the foregoing reasons,. the Judicial Council is of the opinion 
that the record of trial is legally autticient to support only so much of 
the findings of guilty as involves f'ind1ngs that the accused at the time 
end place alleged assaulted Cho Kyoung Ai with intent to commit rape in 
violation of' Article of' War 93, and legally su:f'.ficient to support only 
so much ot the sentence as involves dishonorable discharge, total for
feitures after promulgation and confinement at hard labor for twenty years. 
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(264) Dlll'ARI'MENT OF THE ARMY 
Office of The Judge Advocate GeneraJ. 

THE JUDICIAL COUNCil. 

Harbaugh, Young and Roberts 
Officers of The Judge Advocate General's Corps 

In the :foregoing case of Private First Cl.ass M1rv1n A. Turner, 

R.\ 19348370, Heavy Mortar Cvm:pany, 211th Infantry Reg1ment, APO 25, 

upon ths concurrence of The Judge Advocate General onlJ" so JJJJ1ch Aot the 

f1nd1n.gs of snilty- of the Charge and Specifioaticm. 1a &pl)rOTed as 

involves :f'1nd1n&a that th& acoused, at the place and time alleged1 

with intent to coomdt rape, cxmmitted en assault upon the rtctim 

allegod. 1ll Tio1At1on of .Article o:r War 93, onlJ" so mnch ot the 

aentenc$ e.s p:rov1d3s tor 41shonorabl.9 discharge, torteiture ot all 

t,aJ" tl.o"'l.ll aJ.l.or....;ic~a to be~ due e.rter the date ot the order directing 

execution of the sentenoe, and confinement at hard labor tor twenty 

,-ears is con:tim.ed and Yill. be carried into encution. A United atatea 

l'eniteutiar,y is desl~ted u tho place of confinement. 

I concur 1n the toregoillg action. 
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Di!.;P.AJlT!iliNT CF THE A..'ftU{ 
Qf'fice of The Judge Advocate General 

Washington 25, D. C 

J.AGH Cl!. 345853 MAY 2 4 1951 

UNITED STATES ) SIG:IAL CCP.PS CJ.IiTill A.:rD FffiT HONl:IOU'"l'H) 
v. ) 

Trial by G.C.M., convened at Fort) 1Ionmouth, New J er s ey, 2 0, 21, 23, 2 8 
)First Lieutenant WILLIAM E. HCDGE F.. ebruary 1951. Dismissal, confinement 

(0-2008077), Headquarter~ Sig~al at hard labor for five (5; years, and~ Corps Center and Fort Monmouth, ~3, 000 fine. 
9400 TSU-Sig c, Fort Monmouth, ~ Naw· Jersey. 

OPil'HClN of the BOA.RD CF REVIEW' 
BRo,·arn, FIDrn and JRELAND 

Qf'ficers of The Judge Advocate General's Corps 

The Board of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General and the Judicial Council. 

The accused was tried upon the following Chart;es and Specifications 
as ameaded a 

CHAJ3.GE It Violation of the 58th .Article of Tiar. 

Specification, In tha.t First Lieutenant William E. Hodge, Head
quarters, Sie;nal Corps Center and Fort Monmouth, 9400 Tech
nical Service Unit, Sir;nal Corps, did, at Fort Monmouth, :-Iew 
Jersey, on or about 6 July 19491 desert the service of the 
United States, and did remain absent in desertion until he 
was apprehended by Military Authorities at Camp Gordon, 
Georgia, on or about 8 December 1950. 

CHARGE IIa Violation of the 95th Article of War. 

Spec~ication la {Nolle Prosequi by- direction or the Appointing 
Authority)• 

tsttz· 
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Specification 2a (Nolle Prosequi by direction of the Appointing 
Authority). 

Specification 3 a In that First Lieutenant William E. Hodge, Head• 
quarters, Signal Corps Center and Fort Monmouth, 9400 Technical 
Service Unit, Signal Corps, then assigned 9635 Technical Service 
Unit, Signal Corps Research Unit, did, at I.add Air Force Base, 
Alaska, on or about 15 April 1949, with intent to defraud, 
wrongfully and unlaw.f'ully·make and utter to Ladd Air Force Base 
Officers' Club a certain check in words and figures as follows, 
to wita 

HAMIU!ON NATIONAL B.ANK 87-108 
of Morristown 641 

MCRRISTOWN, TENN. April 15, 1949 No. 113 

P.P:f TO THE 
CRDER CF Cash $ 10.00 

Ten and 00/100 - - - - - - - - - - - DOLLARS __________./s/ Lt W.E. Hodge 
0-2008077 9635th TSU 

Indorsed on the back thereof a 

LA F B CWB 
M. C. Maxwell 

and by means thereof did fraudulently obtain from the I.add Air 
Force Officers' Club, Ten Dollars ($10.00) law.f'ul money of the 
United States in peyment of the check, he, the said First Lieu· 
tenant WILLIAM E. HOOGE, then well blowing that he did not have 
and not intending that he should have sufficient funds with the 

_said Hamilton National Bank for payment of said check. 

Specification 41 (Identical with Specification 3, except the date 
of the check "16 April 1949", the number of the check, "No. 
114"' and the amount of the check and the amount obtained, 
"$20.00"). . 

Specification 51 (Identical with Specification·s, except the date 
of the check., 1118 April 194911 ., the number of the check, . 
"No. 115", the amount of the check end.amount obtained, 
"$15.00", and the serial number under the signature on the check, 
"0-2008077") • 
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Specification 61 (Nolle Prosequi by direction of the Appointing 
Authority). 

Specification 71 In that First Lieutenant WILLIAM E. Ha>GE, Eead
quarters., Sie;nal Corps Center end Fort Monmouth., 9400 Tec;m ical 
Service Unit, Signal Corps, did., at Fort Monmouth., lfow Jersey., 
on or about 4 July 1949., with intent to defraud., wrongfully and 
unlaw:f'ully make and utter to Fort Monmouth Officers' Club at · 
Fort Monmouth, Naw Jersey., a certain check in w.ords and figures 
as follows, to wit1 

July 4 1949 Ho 
B.Ai'J K 00' Cct.iJ.Iffi.CE 

Morristown, Tennessee 

PAY TO THE 
ClIDER OF Cash $ 10.00 

Ten and no/100 DOLIARS 

/s/ F.dward Hodge 1st Lt 0-2008077 

Indorsed on the back thereof a 

Fm DEPCEIT aux 
TO TiiE CREDIT CF 

FORT MClJMOUTH OFFICERS' CLUB 
-FCRT MCNMOUTH, N.J. 

and by mearus thereof did fraudulently obtain from the Fort 
Monmouth Officers I Club, Ten Dollars ($10.00) lawf'ul money of 
the United States in payment of the check, he., the said First 
Lieutenant WIILIAM E. HCDGE, then well knowing that he did not 
have and not intending that he should have sufficient funds in 
the said Bank of Connnerce for payment of said check. 

Specification 81 (Nolle Prosequi by direction of the Appointing 
Authority). -

CIWtGE III1 Violation of the 96th Article of War. 

Specificatio:tf 11 In that First Lieutenant WILLIAM E. HCDGE, Head
quarters, Signal Corps Center and Fort Monmouth, 9400 Technical 
Service Unit, Signal Corps, then a~signed 9635 Technica~ Service 
Unit, Signal Corps Research Unit., did• at !Add Air Force Base. 
Alaska, on or about 8 April 1949., with intent to deceive., wrong
fully and unlawfully make and utter to !Add Air Force Base 
Officers' Club a certain cheek in words and figures as follows., 
to wit& 
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HAMILTON NATIONAL BANK 87-108 
of Morristown 641 

MffiRISTOWN., TEIDI. April 8 1949 Ho 110 
PAY TO THE 

<RDER OF Ladd .AFB Officers Club-------------------- $ 80.00 

Eighty and no/100 DOI.URS 

For Ret Checks /s/ Lt w.E. Hodce 
0-2008077 

Jndorsed'on the back tnereofi 
F(R DEPffiIT ONLY TO THE CREDIT G' 
LA.DD AIR FffiCE DASE CFFICER 'S CLUB 

he., the said First Lieutenant WILLIAM E. HOOGE., then well 
lmmving that he did not have and not intending that he should 
have sufficient funds in the said Hamilton National Bank for 
payment of said check. 

Specification 2a (Identical with Specification 1, except the date 
of the check is "April 14, 19498 the nu..~ber of the check is 
"No. 1128 and the amount of the check is "$90.00"). 

CHARGE IVi Violation of the 94th Article of War. 

Specification 1 i In that First Lieutenant WILLIAM: E. HCDGE., Head
quarters, Signal Corps Center and Fort Monmouth, 9400 Tech.~ical 
Service Unit., Signal Corps, then assigned 9635 Technical Service 
Unit, Signal Corps Research Unit, did, at I.add Air Force Base, 
Alaska, on or about 31 January 1949, make a claim. against the 
United States by presenting same to Lieutenant Colonel~. A. 
Pearson, Finance Officer at Ladd Air Force Base, Alaska, a.n 
of~icer of the United States., duly authorized to approve, allow, 
and pay such claim., in the amount of Two lfundred Five Dollars and 
Forty Cents ($205.40), for services 1.lleged to have been rendered 
_to the United Sta.tes by hlli., the said First IJ.eutenant '\"lillIAM 
E. HCDGE, which claim was false and fraudulent, in tho.t he, the 
:!laid First Lieutenant WillIAM. E. H<DGE had theretofore, on or 
about 25 June 1948, duly authorized a Class "E" Allotment in the 
amount of Two Hundred Seventy-five Dollars ($275.00) per ~onth, 
effective July 1948, for an indefinite period, payable to Bank 
of Commerce, Morristown, Tennessee, to credit of WILLIAM E. HCDGE, 

. and said First Lieutenant WIILIAM E. HCDGE did fail to subtract 
said Class "E" Allotment for January·1949 in the amount of Two 
Hundred Seventy-Five Dollars (~275.00),· in that said claim pur
ported to cover a sum of money then due and owing and did receive 
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on said claim. the sum of Two Hundred Seventy-five Dollars 
($275.00) more than the amount to which he, the said First · 
Lieutenant WILLIAM E. HCDGE was entitled to receive for 
services from 1 January 1949 to 31 January 1949, which said 
claim. was then known by the said First Lieutenant WILLIAM E. 
HCOGE to be raise and fraudulent. 

Specification 2a (Identical with Specification 1, excep; the date 
of the claim. is 3 March 1949, ij;he a.m.ount of the claim. is "Ole 
Hundred Thirty-Che Dollars and Forty Cents, ($131.40)", month 
to which Class "E" Allotment applied is February 1949 and period 
of services for which payment claimed is "1 February 1949 to 
28 February 1949"). . 

Specification 31 (Identical with Specification 1, except the date 
of the claim is 31 March 1949, the amount of the claim is "Three 
Hundred Forty Dollars and Forty Cents, ($340.40)" month to which 
Class "E" Allotment applied is "March 1949" and period of services 
for which payment claimed is 11 1.March 1949.to 31 March 1949")• ~ 

Specification 41 In that First Lieutenant WILLIAM E. HCDGE, Head 
quarters, Signal Corps Center and Fort Monmouth, 9400 Technical 
Service Unit,. Signal Corps, then assigned 9635 Technical Service 
Unit, Signal Corps Research Unit, did, at !add Air Force Base, 
Alaska, on or about 25 April 1949, make a claim. against the 
United States by presenting same, in the form of a request for 
partial payment for services from 1 April 1949 to 25 April 1949, 
to Lieutenant Colonel~. A. Pearson, Finance Officer at !add 

-Air Force Base, Alaska, an officer of the United States, duly 
authorized to approve, allow, and pay such claim, in the amount 
of Two. Hundred Eighty-nine Dollars ($289.00), for services 

.alleged to have been rendered to the United States from 1 April 
1949 to 25 April 1949., by him., the said First Lieutenant . 
WILLIAM E. HODGE, which claim. was false and fraudulent, in that 
he., the said First Lieutenant WILLIAM E. HCDGE had theretofore, 
on or about 25 June 1948., duly authorized a Class "E" Allotment 
in the amount of Two Hundred Seventy-five Dollars ($275.00) per 
month., effective July 1948• for an indef'inite period., payable to 
Bf!.D,k of Commerce., -Morristown., Tennessee. to credit of WIIJ.,I.AM E. 
HODGE., and said First Lieutenant WILLIAM E. HCDGE did f'ail to 
subtract said Class "E" Allotment for April 1949 in the amount 
of Two Hundred Seventy~f'ive Dollars ($275.00), and in that 
said. claim purported to cover a. ·sum of money. then due and owing, 
and did receive on said claim the sum of Two Hundred Seventy
f'ive Dollars ($275.00) more than the amount to which he., the 
said First Lieutenant WIU..IAY E. HOOGE was entitled to receive 
for services from 1 April 1949 to 25 April 1949• which said 
claim was then known by the said First. Lieutena.nt WILLIAM E. HCDGE 
to be false and fraudulent. 
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Specification 61 In that First Lieutenant WILLIAM E. HCDGE, Head
quarters, Signal Corps Center and Fort Monmouth, 9400 Techni
cal Service Unit, Signal Corps, did, at Fort Monmouth, New 
Jersey, on or about 30 April 1949, make a claim against the 
United States by presenting same to Major H. c. Eichen, Finance 
Ot'ficer at Fort Monmouth, New Jersey, an officer of the United 
States, duly authorized to approve, allow and pay such claim 
in the amount of Three Hundred Thirty-seven Dollars ($337.00) 
for services alleged to have been rendered to the United States 
by him, the said First Lieutenant WILLIAM E. HODGE, which claim 
was false and fraudulen~ in that he,'the said First Lieutenant 
WILLIAM E. HCDGE did not report to or notify said Major H. c. 
Eichen, Finance Ot'ficer at Fort Monmouth, New Jersey, that on 
or about 25 April 1949, while he, the said First Lieutenant 
WILLIAM E. HCDGE was assigned to 9635 Technical Service Unit, 
Signal Corps Research Unit at Ie.dd Air Force Base, Alaska, 
he did, at Ie.dd Air Force Base, Alaska, present a claim in 
the form of a request for partial payment for services rendered 
to the United States from 1 April 1949 to 25 April 1949 to 
Lieutenant Colonel~. A. Pearson, Finance Officer at I.add Air 
Force Base, Alaska, an officer of the United States, duly 
authorized to approve, allow, and pay such claim in the amount 
of Two Hundred Eighty-nine Dollars ($289.00), which claim for . 

. partial :payment in the amount of Two Hundred Eighty-nine Dollars 
($289.00) was thereupon paid to him by the said Lieutenant 
Colonel ~. A. Pear.son, Finance Ot'ficer at Ia.dd Air Force Base, 
Alaska, so that by his omission and failure to subtract the 
amount of said partial pay in the amount of Two Hundred Eighty
nine Dollars ($U39.00), said First Lieutenant WILLIAM E~ HCDGE 
did receive on said claim as paid by Major H. c. Eichen, 
Finance Ot'ficer a.t Fort Monmouth, New Jersey, the sum o£ Two. 
Hundred Eighty-nine Dollars ($289.00) more than the. amount 
which he was entitled to receive for services from l April 
1949 to 30 April 19491 which said claim was then known by the 
said First Lieutenant WILLIAM E. HODGE to be false and fraudu• 
lent. 

Specification 61 (Substantially the·_same as Specification 5,. 
except the date of the claim is 31 May 1949,. the amount 
of the clainr is "Three Hundred Twenty-nine Dollars and 
Sixty Cents ($329.60)•, month to which Class "E" Allotment 
applied is 11:Ma.y 1949"'- and period of services for which payment 
claimed is 111 May 1949 to 31 _May 194911) • 

He pleaded not guilty to, but was found guilty of, all the,charges and 
specifications except that pertaining to the Specification of Charge I,. 
he was found guilty with exceptions and substitutions which eliminated 
the words "appr-ehended by Military Authorities at Camp Gordon~ 
Georgia." and substituted therefor the words "returned to military control 
at Knoxville, Tennessee.• No evidence of previous convictions ,ras 
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introduced. He was sentenced to be dismissed the service, to pay to 
the United States a fine of $5,000. and to be confined at hard labor at 
such place as proper authority may direct, for ten years. The reviewing 
authority approved the sentence, but reduced the period of confinement 
to five years and remitted $2,000 of the fine. ·The record of trial was 
forwarded for action pursuant to Article of War 48. 

The record of trial contains substantial evidence to the following 
effect a 

The accused absented himself without leave from his organization at · 
Fort Monmouth, New Jersey, on 6 July 1949. He was returned to military 
control at the Knoxf-ille County Jail, Knoxville, Tennessee, at about 0700 
hours, 8 December 1950 by an FBI Agent, who had taken him into custody at 
his father 1s home in Morristown, Tennessee. 

Ch 15, 16 and 18 April 1949 at I.add Air Force Base Qf'ficers 1 Club, 
Alaska the accused cashed checks, Numbers 113,(Charge II, Specification 3) 
114 (Charge II, Specification 4) and 115 (Charge II, Specification 5) 
respectively, drawn by him on the Hamilton National Bank, Morristown, 
Tennessee, in the sums of ~10.00, $20.00 and $15.00 respectively. Payment 
of these checks'was refused on 26 and 27 April 1949 by the drawee bank, 
reason, "no account". When the checks were drawn, the accused i,till had· 
an account (although overdrawn) but_ by ~he time they were presented for 
payment the bank had closed the account. 

Ch 4 July 1949, Mrs. Florence Gilbert, cashier at Officers' Club, 
Fort Monmouth, New Jersey, cashed accused's check in the amount of $10.00, 
No.......-.-....' drawn on the Bank of Commerce, Morristown, Tennessee (Charge II., 
Specification 7). The drawee bank refused payment. on 13 July 1949; reason, 
"insufficient funds". On that date the balance ·or the ac_cused's funds in 
the drawee bank was.zero. 

Ch'~ and 14 April 1949, the accused made and uttered his Checks No. 
110 (Charge III, Specification 1) and 112 (Charge III, Specification 2) in 
the amount of $80.00 and $90.00 respectively, payable to the I.add Air Force 
Bai,e Officers' Club and drawn on the Hamilton National Bank of Morristown, · 
Tennessee. Payment.of Check No. 110, wa3 refused by the drawee bank on 
20 April 1949, reason, ttbsufficient funds", and payment of Check No. 112 
was refused by the drawee bank on 25 April .. 1949• reason, "no account".· 
These checks were given to the !Jldd Air Force Base Ot.'ficeri,' Club by.the 
accused to cover checks which had been returned not honored by the bank. 

Ch 17 June 1948, the accused signed an allotment request, WD AGO Form 
141 for a monthly allotment of $275.00 cormnencing with the month of July• 
1948, and payable to the Bank of Cormnerce, Morristown, Tenn'essee, to his 
credit. This allotment request is on file at the Arll\Y' Finance Center, · 
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St. Louis, Missouri. Copy of WD AGO Form 141, dated 25 August 1948, 
signed by the accused, requesting discontinuance of above mentioned allot• 
ment of $275.00 as of last dey of August, 1948, was found in the field 
201 file of the accused in the Office of the Adjutant, Fort Monmouth, 
Uew Jersey, in a chronological position approximately the same as that' 
indicated by the.date, 25 August 1948. However, no record of receipt of 
a request for discontinuance was found in the office of the finance 
officer, Fort Monmouth, the place to which accused asserted he sent the 
original and a duplicate copy. 

Ch or about 31 January 1949, the accused signed a War Department Pay 
and Allowance Account Voucher, and received the maxi.mum cash he co~ld be 
paid, the sum of $205.40 (Charge N Specification 1). He did not include 
among the debits the allotment for !215.00 referred to above. A check, 
drawn on the Treasurer of,the United States, dated 1 February 1949, in the 
sum of $275.00 and payable to the order of Bank of Commerce, Morristown, 
Te:r;messee, 11 02 008 077cr William E. Hodge" was received by this bank and 
credited to the accused's account on 7 February 1949. Ch 9 February 1949, 
the sum of $275.00 was withdrawn from accused's account. 

en 28 rebruary 1949, the accused signed a War Department Pay and 
Allowance Account Voucher and received the maximum cash he could be paid, 
-t;he sum of $131.40 (Charge N, Specification 2). He did not include among 
the debits the allotment for ~275.00 referred to above. A check drawn on 
the Treasurer of the United States, dated 11'.farch 1949, in the sum of 
$275.00 and paya'l?le _to Bank of Commerce, :Morristown, Tennessee, 1•0 2 008 077 
er William E Hodge11 was received by this bank and credited to the acc·used's 
account. Qi 8 March 1949, the sum of 0275.00 was withdrawn from accused's 
account. 

. Cn 31 March 1949, the accused signed a War Department Pay and Allowance 
Account Voucher and received th~ maximum cash he could be paid, the sum 
of ~340.40 (Charge N, Specification 3). He did not include among the 
debits the allotment for $275.00 referred to above. A check drawn on the 
Treasurer of the United States, dated 1 April 1949, in the sum of $275.00 
and payable to Bank of Commerce, Morristown, Tennessee, 0 o 2 008 077· er 
William E. Hodge~ was received by this bank and credited .. to the accused's 
account. Ch 8 April 1949, the sum of $275.00 was withdrawn from accused's 
account. 

Ch 25 April 1949, the accused signed a War Department Pay and Allowance 
Account Voucher and received cash in the sum of $289.00 "FCR PARTIAL. PAYMElcr 
CNLY~ (Charge N, Specification 4). He did not include among the debits 
the allotment for $275.00 referred to above. 

Cn 30 April 1949, the accused signed a War Department Pay and Allowance 
Accoun~ Voucher and received the maximum cash he could be paid, the sum 
-of $337.00 (Charge N 1 Specification 5). Ha did not include among the debits 
the allotment for $275.00 referred to above. A check drawn on the Treasurer 
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or the United States. dated 1 May 1949• in the sum of $275.00 and payable 
to Bank of Commerce. Morristown. Tennessee• "O 2 008 077 er William E 
Hodge" was received by this bank' and credited to the accused's account. 
(n 7 Mey- 1949• the sum of $275.00 was withdrawn from accused's account·. 

Ch 31 May 1949• the accused signed a War Department Pay and Allowance 
Account Voucher and received the maxinn.un cash he could be paid• the sum 
of $329.60 (Charge N. Specifications). He did not include among the 
debits the allotment for $275.00 referred to above. A check drawn on the 
Treasurer of the United States. dated 1 June 1949• in t_he- sum of "275.00 
and payable to Bank of Commerce. Morristown. Tennessee• "o 2 008 077 or 
William E Hodge" was received by this bank a.nd credited to the accused's 
account. Ch 6 June 1949• the sum of 1275.00 was withdrawn from accused's 
account. 

Ch 26 December 1950 the accused made a written statement to two CID 
agents which includes in substance. the following (admitted in evidence 
without objection by the dei'ense)a 

He made and cashed all the checks above mentioned. He sent $375.00 
to his father in Mlrch and April 1949 to deposit to his account in the 
Hamilton National Bank. Upon his return home in April 1949 he_learned that 
his father had only deposited $50.00 and was holding the balance for him 
•due to previous money trouble with his ex-wife". 'He then sent two $100.00 
money orders and $59.00 to I.add Air Force Base Qrficers' Club to cover checks 
previously issued by him. He wanted to send $74.00 more to cover additional 
checks but as he was not paid in Nay 1949 he could not do so. During in
vestigation of charges against. him.he tendered his resignation for the good 
or the service. Wien he cashed, two checks on 3 and 4 July 1949 in the sums 
or $15.00 and $10.00 respectively at the Officers' Club. Fort Monmouth. New 
Jersey• he assumed that he had enough money in the bank to cover them. Ch 
4 July 1949 he contemplated "self-destruction" but decided instead to 
absent himself' from military control whereupon he went to Detroit to visit 
his son. He telephoned his father who sent him funds to return to Morristown•. 
Tennessee. After he was home a few days his father received a notice that 
he was AWOL. He agreed to return to Fort Monmouth and bought a ticket for 
Newark. New Jersey. D:l.route he changed his mind and went to Memphis where 
he obtained employment in a Texaco Service Station and worked there from 
the .f'irst part of' July. 1949 to the middle of February 1950. Then he went 
to Iakeland• Florida• where he worked until June 1950. He went to Kansas 

c;tity, Missouri.- and from there to Aransas Pass,. Texas, where he worked ·as a 
l&-u.ck driver until November 1950 when he decided to surrender at home. 
While he was absent. he knew 11tha.t- no action had been taken upon nT3' request 
for resignation and that I WB.:B still in military service". He opened an 
account· at the Hamilton National Bank• Morristown, Tennessee, in addition 
to his account at the Bank of Commerce because o.f' marital difficulties. 
From July 1948. through June 1949 he received only one statement from the 
Bank of Commerce. He has never received one from the Hamilton National Bank. 
When he ma.de out the allotment in June 1948 for $275.00• above referred to. 
he thought it was effective. August 1948 and so he did not deduct $275.00 
from his pay and allowances ac~ount for July 1948. In October 1948 he lalsw. 
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that the a;l.lotment was still in effect but he submitted regular p~ 
vouchers from then through June 1949 without deducting the allotment of 
$275.00. Nor did he show on his regular pay voucher in 'May 1949 the 
$289.00 partial pay he had received in April. He offered no explanation 
as to why· he did not list this partial pay. He nknew that they would 
find it out through (his) pay data card eventually."· He realized that as 
to this last partial pay voucher and his pay for April 1949 he "had. submitted 
a false claim to the government and that he had received approximately five 
hundred and s:ixty-four dollars ($564) more· than (he) was entitled to". It 
was his "impression that (he)is indebted to the government for approximately 
three thousand dollars ($3000) in monies which (he has) overdrawn". All the 
allotment mone:y and the partial _payment above mentioned he has "spent and con• . 
verted to (his) own use~" Af'ter.. 4 July 1949 he drew no more checks on the 
Bank of Commerce. The allotment payments continued to accunru.late in his 
account with that bank. In January 1950 he saw a statement of that bank shaw• 
ing a balance of over $1600. The allotment checks. continued during part of 
1950 until the balance became approximately $3000. He expressed a willing~ 
ness to forward a certified check in the·amount of his bank balance and a 

· desire to forfeit his pay and allowances accrued since his return to military 
control, both to be applied to his indebtedness to the government. 

The .accused having been advised of his rights by defense counsel and 
the law member,. elected to make an unsworn statement in which he repeated 
much of what he told the CJD agents in his statement dated 26 December 1950. 
In addition he stated, in substance, as follows a 

-After induction in~ 1943 he rose through the non-commissioned grades 
to Warrant· Officer, served with the 819th Signal Company at Fort Dix, New 
Jersf:1Y, in.England and France until ~tober 1944, then with Headquarters, 
Normandy Base Section. He was connnissioned 2nd Lieutenant in February 
1945- and 'promoted to 1st Lieutenant 13 July 1945. In the Arnrj· he has. been 
principally_ehgaged in personnel work. He had one classified assignment 
with the Signal Corps Ill.boratories and another with Evans Signal Ill.boratories. 
He is entit].ed to wear the Good Conduct Medal, ~opean Theater Medal with· 
two battle .s,tars, Worl~ War II Victory Medal and the .Arrey Commendation Ribbon. 

:rztJ.b.~ch 1946 -he was nar~ied· to' Doris Waller, -a. former WAC Corporal, 
whom he had met in Belgium while serving overseas. A son and daughter w~re 
born to this marriage. After separation from the Arm:{ as a 1st Lieutenant 
in. Mey- -1946 which included 26 months service overseas, he was employed 
as a traveling salesman. Very soon after their marriage serious-domestic 
difficulties arose, primarily due to his ·w1£°e's extravagance. Qi. 5 lhr'ch 
1947 he secured a position· in Philadelphia to be near· his wife's relatives, 
hoping'that her attitude might change but it did not do so. In July 1947 
he reenp.s~. · il?,; the-'~ as a Technical Sergeant· and was assigned to For-t 
Momn~~~?~J!e;r,. Jersey. )~e was recalled to active duty in his· present grade 
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in 1947. After his return to the service their domestic relations showed 
some improvement for a short while but after a fff-N months his wife revertE\i 
to her previous habits. Nevertheless, he was very much in lov-e with his " 
wife and determined to try to keep their home together and their children 
secure. During the fall of 1947 and the spring of 1948 his wife was under 
the care of a civilian medical doctor and a psychiatrist. She could have 
received care from the Fort Monmouth Hospital and avoided this expense. 
Accused never obtained a real diagnosis of her illness. He was'assigned 
to the 9635th Technical Service Unit, Signal Corps, I.add Air Force Base, 
Alaska, in September 1948. He rented a house in Fairbanks, Alaska, in 
December 1948 and arranged commercial transportation for his wife to join 
him but she refused. He talked to her by telephone in January 1949. She 
wanted a divorce and planned to marry a man she had been seeing sinca his 
departure for Alaska. He was able to persuade his wife to postpone a:ny 
divorce action a.~d to go to his parents' home in Tennessee. In l/ay 1949 
he returned to Fort Monmouth. 

He stated additionally that if he had a:ny intent or desire to continue 
his absence without leave, he could have withdrawn over $3000 from the 
Bank of Commerce, Morristown, Tennessee. This would have assisted him in 
avoiding apprehension. He added that hi~ civilian and military record 
has always been good. He has never before been subjected to disciplinary 
action of e:ny kind. His efficiency ratings as :in officer were superior 
except for an excellent one which covered a periou from August 1944 to 
October 1944. He realized that an officer should not permit domestic prob• 
lems to interfere with his military duties, however, he requested the court 
to consider the effect which four years of difficult marital relations had 
had upon him. He expressed the belief' that if given an opportun_ity to 
serve his country as an officer or enlisted man, he could do so honorably 
and efficiently; if it is determined that he is indebted to the Government, 
he intends to utilize every means available to him to repay the Government. 

Mr. Eugene Hodge, father of the accused, Chief of Police of Morristown, 
Tennessee, from April 1949 to January 1951, received a postcard from the 
accused in November 1950, indicating that the lattor wanted to come home 
for a few days and then give himself up to the .Army. The card was sent from 
Chattanooga, Tennessee. Qi 18 November 1950, the accused returned home an~ 
discussed .his plans with his father, stating that he wanted to surrender and 
"get it ov_er with''. Mr. H9dge planned to accompany his son to Fort Monmouth, 
but,he did not do so because of a snowstorm and illness. Prior to the 
accused's return home his father discussed his case with Mr. Mabry., FBI., Rhox
ville, Tennessee. For approximately a year's time the accused's father and 
Mr. Mabry had been working on the matte~ together. About 1 December 1950, 
Mr. Mabry came to Mr. Hodge's home in Morristown, Tennessee, and took the 
accused with him. Jn Cbtober 1950., Mr. Hodge went to the Bank of Commerce, 
Morristown, Tennessee, and talked with Mr. Rutherford, cashier., who told him 
that there was $3,004.75 deposited in the accused's account in that bank. 
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When accused came home in November 1950, his father told him that there was 
a little over $3,000 in his name in the bank, and the accused said that he 
would turn it back to the Government and would not draw any money out of 
it. Messrs. c. Frank Davis, an attorney at law and Mayor of Morristown, 
Tennessee; H.J. Reiland, Of'fice Manager of Hale Brothers, dealers in whole• 
sale produce for whom the accused worked approximately two years; Dr. Y. 
Alvin Jackson, who had known the accused for about 15 years; cyman W. Smith, 
a member of the City Police Force of Morristown, Tennessee, and former 
Sheriff of Hamblen County, Tennessee, who has known the accused all of the 
latter's life; Paul Reese, Road Superintendant for Hamblen County Tennessee, 
who has known the accused for· about ten y~rs and for whom the acc..used worked 
occasionally; James c. Morrison, of Morrison Printing Company, who has been 
associated with the accused in school and church affairs for over twenty-five 
years; M. K. Strate, manager of J. c. Penny Store., Morristown, Tennessee, who 
has known the accused practically all the latter's life and who taught him 
in Sunday School :in the Centenary Methodist Church; Reverend A.H. Hicks, 
Pastor of the First Baptist Church, Morristown., Tennessee, who has known 
the accused for about one and one half to two years, attested to accused's 
good reputation for truth and veracity in and around Morristown., Tennessee. 
Mr. James Barrett., accused's landlord from September 1947 until the fall of 
1948., found the accused to be honest and his reputa~ion in that conmnm.ity 
to be one for honesty and a prompt payment of his debts. 

Capta:in R. D. DeHorsey., Training Division., The Sienal School Rora., 
Planning Branch., Fort Monmouth, New Jersey. has known the accused since 
June 1943., when the latter entered the 819th Signal Corps Service Company 
as a private. Captain DeHorsey was .Adjutant of that organization at that 
time., and he placed the accused in the Personnel Section of the Company as 
a Personnel Clerk. Some time in November of that year, prior to the depart• 
ure of the organization overseas, the accused was designated as the-Sergeant 
Major of the Company in the grade of Staff Sergeant or Technical Sergeant. 
Overseas, between February and June 19441 the accused was made First 
Sergeant of the Company. Captain DeHorsey stayed with that organization 
until August 1944. During the period when the Capta:in was a member of the 
819th Signal· Company the accused's reputation in that military conmnm.ity 
for truth and veracity, to the best of his knowledge, was good. No discip• 
linary action of any sort was ever taken against the accused. He was an 
exemplary soldier at all times. 

. . 
Ol 19 February 1951 (the day when the accused-was served with the charges 

herein) the accused told Major H. c. Eichen, F:inance Corps, Fort Monmouth., 
that he wanted to pay back the sum of $3., 000 which was then :in. the Bank 
of Commerce, Morristown, Tennessee. The· accused asked _Major Eichen for his 
advice as to the best wa:y to pay the money back, and Mljor Eichen told him 
to secure a draft from the Bank of Connnerce payable to the Treasurer of the 
United States and to forward it to him. The accused also stated that he 
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believed that he was not entitled to this money and that was why he 
wanted to pay it back. At the time of his testimony Ms.jor Eichen had 
never received such a draft from the accused nor had it ever been 
tendered to him (subsequent to his trial the accused deposited a cashier's 
check dravrn on the Bank of Corrcnerce, Morristown, Tennessee in the sum of 
$3004.75 with the Finance Office, Fort ·Monmouth). 

The uncontradicted evidence for the prosecution, corroborated by 
accused's admission of absence without leave in his unsworn statement to 
the court, establishes that the accused absented himself without leave at 
the time and place alleged and that such ~authorized absence was termi
nated by his return to military control at Knoxville, Tennessee. Although 
the accused impliedly denied an intention not to return to the service, 
he admitted that he did not return to military control until 8 December 

· 1950. He gave no satisfactory explanation of this prolonged absence of 
seventeen months. This fact alone was sufficient to jus~:l,fy an inference 
by the court of an intent to remain absent permanently. l/ The fact 
that he was under investigation; his quitting his post without leave before 
his tendered resignation was acted upon, his extended traveling from New 
Jersey to Michigan, Tennessee, Florida, Missouri and Texas; and his 
obtaining civilian employment logically and irresistibly compel ~he con
clusion that the accused is guilty of the charge of desertion. V In his 
unsworn statement to the court the accused a:aid nrr I had had any intention 
or desire to continue nry absence without leave, I would have been able to 
withdraw over $3,000 from rcy bank, the Bank of Commerce, Morristown, Tennesee, 
to aid me in avoiding apprehension**•"• This atatement is certainly- a 
novel and unstable basis for inferring any intent to return, especially when 
it is readily apparent that the cashing of any checks by him after he 
absented himself without leave would inevitably have given a clue of his 
whereabouts and led to his apprehension. 

With reference to the offenses alleged under Specifications 3, 4, 5 and-
7, Charge II, the evidence is clear beyond any reasonable doubt that the 
accused fraudulently obtained cash for each of the checks referred to 
therein. He knew or should have knovm that his bank balance was insuf
ficient in both the Bank of Commerce and the Hamilton National Bank to 
cover these checks. The statement of the Bank of Commerce shows that no 
checks were charged against his account from 11 January 1949 through 

y 
Subparagraph, P• 199 "Intent", Subpar.agra.ph 146a, of the Manual for· 
Courts-?l'B.rtial, u. S. J:rrrr/, 1949; CM 211586, Gerber, 10 BR l07, 115; 
CM 318130, Scott, 67 BR 151, 154. 

y 
C:M270462, Ricker, 45 m 29a, 300; CM 286579,·Pf'eiffer, 56 BR 265, 279; 
CM 316657, Sheldon, 65 m 369, 370; CM 326004, Shelby, 75 m 111, 114. 

13_ 
1 51 t f 

http:Subpar.agra.ph


{278) 

7 July 1949 except monthly withdrawals of the proceeds of these allotment 
checks almost immediately after his account was credited each month. The 
records of the bank disclose that a bank statement was sent to the accused 
after 31 December 1948 and the accused admitted in his written statement of 
26 December 1950 that he received one statement from this bank between July 
1948 and the end of June 1949. His claim that when he cashed his check 
dated 4 July 1949 for $10.00 drawn on the Bank of CoI!lmerce at the Officers' 
Club., Fort Monmouth., New Jersey (Specification 7., Charge II) he "assumedu 
that he had sufficient money in the bank to cover it is hardly ·credible 
in the light of all the facts and circumstances. He certainly knew that 
no deposits had been ma.de to his account since 11 January· 1949 except the 
monthly allotments from the government of $275.00 whichwere withdrawn immedi
ately after deposit. Each suchi withdrawal reduced his bank balance to zero 
until the nex:t allotment check was credited to his account. As for the 

.checks referred to in Specifications 3, 4 and 5., Charge II; all drawn on the 
Hamilton National Bank., the accused claimed that he sent $375.00 to his 
father to deposit in this account but that his. father had only deposited . 
lso.oo. ·making the balance in the account $70.00 •. The accused's bank balance 
was in fact, $20.00 on 26 February 194g. Ch 3 Ml.rch 1949 a check for ~19.20 
was ctiarged against the account and a deposit of $50.00 was ma.de to his 
account on 17 March 1949. However., it is noteworthy that when the deposi
tion of accused's father was taken he was not asked any questions relative 
to receivinG the alleged ~375.00 from the accused. The defense offered 
no proof in the form of money order receipts or any other written evidence, 
if., indeed., any ever existed, to support the accused's claim that he sent 
such a sum t-0 his father for deposit to his account in the Hamilton National 
Bank. - If', in fact., such money order receipts were lost or mislaid by the 
accused,. it vfould not have been at all impossible to obta:in evidence via 
the postal authorities. It is fair to conclude that no such money was 
ever sent to accused's father., for the latter would be the first to come 
forward to corroborate his son's statement if it were possible to do so. 
It is also reasonable to believe that, if accused's father had, -in fact, 
received ·that much money with a request to deposit it in a particular 
account and then decided not to do so. he would have promptly informed the 
accused. I~ should also be noted that as early as 11 Mlrch 1949 and sub• 
sequently on 12 and 16 Mlrch 1949 checks drawn by the accused were refused 
payment for insufficient funds by the Hamilton National Bank and a twenty
five cent charge against his account for each such check was made by the 
oank. A copy of this service charge was mailed to his last known address, 
9635 Technical Service Unit, c/o Po~tmster, APO 731, Seattle., Washington. 
There is no evidence that any such letters were returned undelivered to the 
bank. Thus, he was put on notice as to his. bank balance not only by the 
return of the chects to the payees thereof who would certainly demand 
reimbursement from the accused but by the direct receipt of notices from 
his bank that these checks had been dishonored. ·The fact·that he continued 
to negotiate additionai checks (Specifications 3, 4 and 5, Charge II} 
despite the fact th~t he still had insufficient funds in his account and 
knew that certain checks had been dishonored together with all the other 
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circumstances establishes intent to defraud. Y This statement also applies 
to the question of intent not to have funds in his bank v,rhen the said 
checks were presented since the accused would have sent enough money to 
the bank and made sure of its credit to his account before drawing any 
more checks if he reall{ )lad any intent to have funds in the bank when the 
checks were presented._/ His whole course of conduct indicates that he was 
entirely aware of the fact that checks referred to in Specifications 31 4, 
and 51 Charge II were given with insufficient funds in the bank to meet 
them; although he received his pay fo~ February and Mlrch 1949, 11he carefuJ,ly 
refrained from depositing'' more than $50.00 of it "in his bank account." 2/
Jn view of all ,the circumstances it is manifest that the intent to defraud 
as alleged in Specifications 31 4 and 5,' Charge II was proved beyond any 
reasonable doubt. In the opinion· of the Board of Review the acts of the 
accused established under Specifications 3, 4, 5 and 7 of Charge II fall 
below the standards of honesty and probity expected of an officer and amount 
to conduct unbecoming e,n officer and gentleman within the meaning of the 
95th Article of War. ~ · 

The two checks referred to in Specifications 1 and 21 Charge III, were 
issued to cover pre-existing debts, (w~ich fact prevents their utterance 
from being considered as fraudulent),.Yevidenced by checks previously issued 
which accused knew had not been honored. There is no indication of any 
attempt to verify his bank balance or to replenish his account before issuing 
these two checks for $80.00 and $90.00. Accused wrote two more checks on· 
9 April 1949, one for $55.00 and another for $20.00, when he was on notice 
that several of his checks had been dishonored because of insufficient funds 
and when he had already issued the check for $80.00 referred to in Specifica
tion 1, Charge III for which there were insufficient funds in the bank. Then, 
after issuing the check for $90.00 referred to in Sp~cification 2, Charge ~II, 
still without having verified his bank balance or replenished his ·account, 
he issued the checks referred to in Specifications 3 and ~3/ Charge II. Such 
conduct does not speak well for his supposed good faith,§' especially when 

y 
CM 228509, Bigelow, 16 BR 201, 216; CM 233722, Grc,,,rdon, 20 BR 77, 85J 
CM 2756481 Creighton, 48 BR 117, 122. 

4/
- CM 271588, Blackburn, 46 BR 121, 126. 
5/ ' 
- CM 275309,. Sappington, 48 BR 21, 26, 27. 

y CM,221992, Moore, 49 BR 153.t 164; CM 332879, Boughman.t 81 BR 223.t 233~ 

7/ 
- CM 272067, Langford, 46 BR 237, 241. 

Y CM 2·ao747, Duncan, 53. BR 305, 313. 

15 
I 51 I 2 



(280) 

he collected $340. 40 in cash on his Pay and Allowance Account on 31 l,il.rch 
1949 and a partial payment or $289.00 in cash on 25 April 1949 beforo 
leaving !Add Air Force Base. Yet he made no honest effort to make good his 
dishonored checks before leaving the Base. He waited until the full force 
or the pending investigation at Fort Monmouth into his check~iting 
activities got under way. In any case. t4e ultimate redemption of dishonored 
checks does not obliterate the offenses~ nor d~Bi it remove the taint of 
fraud initially attaching to such transactions. - . 

With reference to ~he six specifications of Charge N, the gist of the 
offenses charged is that accused made false and fraudulent claims against the 
United S_r-tes and he knew said claims to be false and fraudulent when he made 
them• .!.!. · Proof thereof was establisb-~4 herein by adequate evidence br pay
ment to him upon the false vouchers. !::f In the absence of a contrary showing, 
which was not present in this case. there i~ a presumption of compliance 
with the provisions of the cited regulations ~ it necessarily follows that 
accused presented the vouchers in question. 13/ The payment a,lleged may also 
be inferred as having occurred on the date or presentment. '];!/ In additiou to 
these presumptions there is evidence in the testimony of the two disbursing 
officers; concerned that ·the payments were made in each instance to the accused. 
The accused knew that these claims were false since as far back as October 
1948 he was notified by the Bank or Commerce that a check for 1275.00 had been 
received and credited to his account. He. admitted in his pre-trial statement, 

. dated 26 December 1950, that nonetheless he submitted regular monthly vouchers 
thereafter through the month of June 1949 to the Finance Of'ficers at ~dd Air 
Force Base and Fort Monmouth, New Jersey without deducting his Class "E" Allot• 
ment of $275.00; that each· month $275.00 was being forwarded to the Bank of 
Commerce from the Finance Office, St. Louis, Missouri; that he obtained a. 
partial pay at !add Air Force Base on or about 25 April 1949 in the amount o£ 
$289.00 without listing his Class "E" Allotment of $275.00 on this voucherf 
and that he did not list this partial payment on his ·May 1949 pay voucher. r. 

El . 
. CM 259234, Holladay, 38 BR 293, 297, CM 257069, Bishop, 37 BR 7, 13. 

,!!V CM 322546, Barton, 71 BR 257, 261. 

1~ . . 
- Page 324 Form 98 and subparagraph 181a or the Mmual for Courts-Martial, 

u. S.Ar5Y', 1949; er. Bridgeman v. United States, 140 Fed•• 577, 584, hn 1 
{9th Cir. 1905). . •El. Paragraph a, lOa, na. AR 35-120, 27 December 1948. 

- 1st !ndorsement, CM 216029, Brown, 11 .BR 91, 96; Bas:P,am, M~JAG.:A,. 422, 424, 

3!I 
.CM 328246, Courage,. 76 BR 349, 358. 
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It is significant that the accused himself said in the same statement, 
dated 26 December 1950, that he could not offer any explanation as to 
why he did not list this partial pay. He knew that "theytt would find 
it out through his pay data card eventually. He "realized" that he "had" 
submitted a false claim to the government in connection with this par
tial payment and his "pay for April 194911; that he "had received approxi
mately $564.00 more than (he) was entitled to. It is (his) impression 
that (he is) indebted to the government for approximately $3000.00 in 
monies which (he has) overdrawn." He further admitted in the same state
ment that he had spent and converted to his own use the Class "E" allot
ment payments of $275.00 sent to the Bank of Commerce for credit to his 
account and the partial payment he received in April 1949, asserting 
only that he stopped drawing on this account after 4 July 1949. 

Assuming, without conceding, the truth of the accused's statement that 
he prepared and forwarded to the Finance Office, Fort Monmouth, New Jersey, 
in August 1948 an original and copy of the form discontinuing the~above 
mentioned Class "E" allotment of $275.00 effective the last day of 
August 1948 and that the third copy was placed in his 201 File at the same 
station, the-fact that no discontin~e of allotment was effected would 
not serve as any defense. A perion z:i,ay not take illegal advantage of a 
mistake to perpetrate a fraud.15 In truth, however, the evidence reveals 
that the Finance Office, Fort Monmouth; New Jersey contained no records 
of an application by the accused to discontinue the allotment of $275.oo. 
From the above, it appears that accused knew that he was falsifying his 
pay and allowance accounts and improperly enriching himself at.the expense 
of the government despite all his protestations of an effort to discon- 6/ 
tinue the allotment payments and his offer to reimburse the government.!... 

Argument on behalf of the accused or~lly presented before the Board 
of Review by defense counsel, 1st Lieutenant Daniel J. Keane, Jr., JAGC, 

• has been considered. 

Records of the Department of the Army disclose that accused is over 
33-7/12 years of age. He wi.s married in 1946. He is separated from his 
wife who haa their two children. Information from his mother that his wife 
had divorced him had not been verified prior to the receipt.of the record 
of trial. He attended high school for 3½ years and graduated from an 

/ 

"!2J C:M 281234., Bond., 54 BR 95., 100. 

W c:ac'28148~., Lall,., 54 BR 151., 156., 157., 158J C:M .344194~ Mc.Allister., 
BR-JC., 18 January 1951 {BR Opinion., P• 5). 
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Accountants• Societv. In civilian life he was employed as senior pay
roll clerk with a c~ntracting firm and prior thereto as a truck driver. 
He had enlisted service from 7 May 1943 to 22 August 1944 when he was 
discharged to accept a warrant. He was a warrant officer, jnnior grade, 
from 23 August 1944 to 21 February 1945. When he was discharged to ac
cept a commission. He was a 2nd Lieutenant, Signal Corps, 22 February 
1945 to 30 June 1945, 1st Lieutenant, Signal Corps, from l July 1945 
to 15 May 1946. He was in the Inactive Reserve from 16 May 1946 to 20 
July 1947. He enlisted as S8rgeant Major on 21 July 1947. He was recalled 
to active duty as 1st Lieutenant; Signal Corps, on 23 September 1947. 
He has no record of previous convictions. His efficiency records as an 
officer were superior or excellent through 31 August 1948. He is entitled 
to wear the Good Conduct Medal; ETO Service Ribbon with two bronze service 
stars for Normandy and Northern France campaigns 1 World War II Victory 
:Medal and Army Commendation Ribbon for exceptionally meritorious service 
from l .July 1945 to 31 December 1945 as Personnel and Administration Of
ficer, Signal Section., Headquarters, Chanor Basa Section. As far back 
as 1946 the accused has a record of incurring obligations and not paying 
them ,until forced to do so. Some of them are still unpaid but prosecution 
is barred by the Statutes of Limitations. Charges under the 95th and 96th 
Articles of War preferred against the accused in May 1949 involved siX 
checks drawn by him in 1948 which were dishonored for insufficient funds 
and by means of which the accused admittedly (aliunda the record) obtained 
cash from the payees. Three other checks also drawn by him in 1948 were 
dishonored for the same reason and were given by him for pre-existing 
debts~ Two .specifications involved alleged dishonorable failure to pay 
debts. The Investigating Officer recommended no trial, but that the 
accused be permitted to resign his commission for the good of the service. 
The accused claims that restitution was made in connection with these 
1948 checks between October 1948 and May 1949. Accused has admitted 
(aliund.8- the record) committfug the offenses charged in Specifications 
1, 2 and 6, Charge II (nolle prossed) involving the fraudulent obtaining 
0£ cash by means of worthless checks. · He also has admitted (aliunde the 
record) tliat he owes $75.00 of,the $119.20 referred to in Specification 
8, Charge II (also nolle prossed) charging him with dishonorable failure 
and neglect to pay his debt • 

• 
The court was legally const~tuted an:i had jurisdiction of the 

person and of the offenses. · No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record or trial is legally 
sufficient to support the findings of guilty and the sentence and to .....arrant 
confirmation of the sentence. The sentence, as modified, is legal. 

u ----------------··Ari~«=== J~.G.C 

\\w;~ ~ ~~' J.A.O.C 
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THE JUDICIAL COUNCIL 

Harbal1gh, i,;ickelwait and Youne; 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant Williar:i E. 

Hodge, 0-2008077, Headquarters Signal Corps Center and Fort 

Honmouth, 9400 TS'lJ-Sig C, Fort Eonmouti1, Hew Jersey, upon 

the concurrence of The Judge Advocate General the sentence 

as modified by the reviewing a-uthority is confirmed and 

will be carried into execution. A United States Penitentiary 

is designated as the place of confinement. 

Haroauzh, Jrig J.11.GC 
Chairman 

26 Nay 19.51 

I concur in the fore6oing action. 

si:~M ,Ct;~----
Major General, USA 
Acting The Judge Advocate General 
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Office of The Judge Advocate General (285)

Washington 25, D. c. 

JAGN-CM 345889 

APR 271SSf 
U N I T E D S T A T E S ) SEVENTH M&Y 

) 
v. ) Trial by G.C.M., convened at 

) Stuttgart, Germany, 2 April 
Private THOMAS E. IBJNT (RA 
16306475), Troop C, 24th 
Constabulary Squadron. 

) 
) 
) 
) 

1951. Dishonorable discharge, 
total forfeitures after pro
mulgation and confinement for 
one (1) year. Disciplinary 

) Barracks. 

HOIDING by the BOARD OF REVIEH 
YOUNG, MICKEL and MOBERLEY 

Officers of the Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its holding, to The 
Ju:lge Advocate General under the provisions of Article of War 50~. 

2. The accused was tried by general court-martial upon the 
following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of Yfar. 

Specification 1: In that Private Thomas E. Hunt, Troop c, 
24th Constabulary Squadron, (US Constabulary) did, at 
Schweinfurt, Germany, on or about 10 February 1951, 
feloniously steal one radio, make "RCA Victor", value 
about $30.00, the property of Sergeant John E. Bowers, 
Troop c, 24th Constabulary Squadron. 

Specification 2: In.that Private '!homas E. Hunt, Troop C, 
24th Constabulary Squadron, (US Constabulary) did, at 
Scmreinfurt, Germany, on or about 10 February 1951, 
feloniously steal one radio, make "Spartan", value 
about $20.00, the property of Corporal Norman N. Quick, 
Troop c, 24th Constabulary Squadron. 

CHARGE ±I: Violation of the 69th Article of War. 

· Specification 1: (Finding of Not Guilty). 

Specification 2: (Finding of Not Guilty). 

I 5112 
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.He pleaded not guilty to all the Charges and Specifications and was 
found guilty of Specifications 1 and 2 of Charge I, except the words 
"value about thirty dollars ($JO)," and "value about tvrenty dollars 
($20)," respectively, substituting therefor "of some value," and 
guilty of Charge I. Evidence of three previous convictions was 
introduced. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances to become due after the date of the 
order directing execution of the sentence, and to be confined at hard 
labor at such place as the proper authority may direct for one year. 
The reviewing authority approved the sentence; designated the Branen 
United States Disciplinary Barracks, New Cumberland., Pennsylvania., 
or elsevrhere as the Secretary of the Arrrry may direct, but not in a 
penitentiary, as the place of confinement., and forwarded the record 
of trial for action pursuant to Article of War 50~. 

3. The evidence is legally sufficient to sustain the findings. 
The only question presented is the legality of the sentence imposed. 

4. Specification 1 of Charge I alleges the larceny of one radio, 
the property of Sergeant John E. Bowers, on or about·10 February 1951. 
Specification 2 of Charge I alleges the larceny of one radio, the 
property of Corporal Nonnan N. Quick, on or about 10 February 1951. 
The proof conforms to, the allegations of.the offenses-charged. The 
two radios were stolen., according to the evidence adduced, at approxi
mately 2000 hours, lO·February 1951, from Niederwerrn Kaserne (also 
called Conn Barracks), Schweinfurt, Germany. There is nothing contained 
in the record of trial that indicates anything otl:er than a single 
larceny, which should have been alleged in but one specification. The 
rule in such cases is stated in subparagraph 180~ of the Manual for 
Courts-Martial, U. S. Army, 1949: 

''When a larceny of several article.s is comxm.tted at sub
stantially the same time and plaoe it is a single larceny even 
though the articles belong to different persons. Thus., if a 
thief steals a suitcase containing the property of several 
individuals, or goes into a room and takes property belonging 
to various persons, there is but·one larceny, which should be 
alleged in but one specification." · 

In the instant case, the election to charge the single larceny 
as two offenses is clearly violative of th(;' principle quoted above (CM 
333014, Brooks, 81 BR 273 at page 277; CM 345045, Lane). -'It remains 
to be determined whether this error in pleading injuriously affected 
the substantial rights or the accused. 

2 
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Had the larceny been properly charged under a single specifi
cation the values of the articles stolen would have been aggregated to 
a total of some value less than $20.00, and the maximum period of con
finement authorized would have been six months (su.bpara 117£., MCM, 1949). 

It follows that the total confinement imposable is six months. 
By alleging the larceny as two offenses, the accused was sentenced to be 
· confined for six months fer the theft of Sergeant Bowers I radio "of some 
value" and to be confined for six months for the theft- of Corporal 
Q.lick1s radio n of some value."· The error in pleading, therefore, 
injuriously affected the substantial rights of the accused to the extent 
indicated. 

5. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to sustain the findings of guilty and 
legally sufficient to support only so much of the sentence as provides 
for dishonorable discharge, forfeiture of all pay and allowances to 
become due after the date of the order directing execution of the 
sentence, and confinement at hard labor for six months. 

.·'-· 
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DF..PARTHENT OF THE Ji.REY 1

Office of The Judse Advocat~ Gen~ral 
1-Iashington 25, D. C. 

JAGU CH 345889 · 

uHITED S'rA'rES ) SEVfillTH ARHY 
) 

v. ) Trial by G.C.H., convened at 
) Stuttgart, Germany, 2 April 

Private THOMAS E. ·HUHT ) 1951. Dishonorable discharge, 
(RA 16306475), Troop C, 
Constabulary Squadron 

24th ) 
) 

total forfeitures after-pro
mulgation and confinement for 

) one year. Disciplinary Barracks 

Opinion of the Judicial Council 
Harbaugh, Young and Roberts 

Officers of The Judge Advocate General I s Corps 

1. Pursuant to Article of War 50e(4) the record of trial and the 
holding by the Board of Review in the cas~ of the. soldier named above 
have been transmitted to the Judicial Council which submits this its 
o;::1inion to The Judce Advocate General. 

2. Upon trial by ieneral court-martial the accused pleaded not 
guilty to separate specifications alleging the larceny on or about 10 
February 1951 of a radio of a value of about $30.00, the property of 
Sergeant John E. Bowers, and the larceny on the same date of a radio 
-of a value of about ~?20.00, the property of Corporal Norman N. Quick, 
in violation of Article of War 93. He was found guilty of both thefts, 
the court in each. case substituting the words II of some. value" for the 
value alleged. Evidence of three previous convictions, one by special 
and two by summary court-martial, was introduced. He was sentenced t.o 
be dishonorably discharged the service, to forfeit all pay and allowances 
to become due after the date of the order directing execution of the 
sentence, and to be confined at hard labor for one year. The reviewing 
authority approved the sentence, designated the Branch United States 
Disciplinary Barracks, New Cumberland, Pennsylvania, as the place of 
confinement, and withheld the order directing execution of the sentence 
pursuant to Article of War .5oe. The Board of Review has held the record 
'of trial legally sufficient to sustain the findings of guilty and legally 
sufficient to support only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances to become due after the 
date of ·the order directing execution of the sentence and confinement at 
hard labor for six months. The Judge Advocate General has not concurred 
in the Board's holding. 
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3. On 10 February 1951 Sergeant John E. Bowers was the owner of a 
radio which he kept in his room at Conn Barracks, Schweinfurt, Germany. 
When he went to his room about 2130 hours that day he found his radio 
gone, although it had been there about two hours previous (R 4, 6; 
Pros Ex 1). Corporal 1':orman N. Quick, also billeted at Conn Barracks, 
missed his radio sometime after 1630 hours on 10 February (R 7, 15). 
}!either non-commissioned officer gave anyone permission to take or use 
his radio (RS, 6; 15; Pros Ex 1). At about 2000 hours on 10 February. 
1951 the accused came out of Conn Barracks with two radios, one of which. 
he sold (R 9, 10). After the radios were recovered Sergeant Bowers and 
Corporal Quick each identified one of the radios as his property (R S-7; 
Pros Ex 1). 

4. The theft of each ra'½o was alleged in a separate specification. 
The maximum punishment for larceny of property having a value of ;;;20 or 
less is dishonorable discharge, total forfeitures and confinement at hard 
labor for six months (HCH 1949, par 117c, p 137). Since the court sentenced 
the accused to dishonorable discharge, total forfeitures and confinement at 

'hard labor for one year it is obvious that it imposed the maximum sentence 
on each specification. · 

The manual provides: 

"When a larceny of several articles is committed at 
substantially the same time and place it is a single larceny 
even though the articles belong to different persons. Thus, 
if a thief steals a suitcase containing the property of several 
individuals, or goes into a room and takes property belonging 
to various persons, there is but one larceny, which should be 
alleged in but one specification." (MCH 1949, par 1801£, p 240) 

The great weight of authority is in accord with this statement 
(Clemm v. State, 154 Ala. 12, 45 So. 212, 129 Am. st. Rep 17 (1907); 
Chanock Y. United States, So App. D. C. 54, 267 F 612, 11 ALR 799 (1920); 
State v. Sampson, 157 Iowa 257, 138 N. w. 473, 42 1RA (N.S.) 967 (1912); 
State v. Dlll.ton, 91 Miss. 162, 44 So. 802, 124 Am. St. Rep. 637 (1907); 

' State v. Maggard, 16o Mo,.. 469, 61 s. w. 184, 83 Am. St. Rep. 484 (1901); 
State v. Douglas, 26 Nev. 196, 65 P 802, 99 Am. St. Rep. 688 (1901)). 
Moreover it has been held to be on'J.y a single offense where the property 
of different owners has been taken at the same time from different 
~ootlockers in the same room (CM 2009:1.2, Archer, S BR 7) or from different 
h~dbags lying on the same table ( CM 307207, Colton, 61 BR 1). 

We need not enter into a d:iscussion as to what is the II same place" 
or what is a"different place" within the meaning of this rule or, specificalzy, 
whether, if the radios were taken from different rooms, that would constitute 
two offenses, since there is no evidence which would warrant the conclusion 
that the Government had established beyond a reasonable doubt that they 
Wer~ taken from different rooms. The question at issue, therefore, is 
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whether, when the proof shows merely that two objects were stolen from 
the same building at apparently the same time by the same person, the 
court can regard the theft of each object as a separate offense and 
impose a greater sentence than is permissible if only one offense was 
committed. 

The fact that the Government has chosen to treat the theft as 
separate offenses by multiplying specifications is not determinative of 
the issue (CH 200912, Archer, 5 DR 7; Cr-I 199034, Wormuth, 3 BR 315; 
CH 216098, Weinberg, 11 BR 105, CH 232424, Smith, 19 DR 81; CH 280805, 
White,:53 BR 357; CH 333014,' Broolcs, 81 BR 273). Since the maximum 
period for wru.ch an accused can be confined is involved, whether separate 
·offenses were cornmitted is a question of substance, not form (HCH 1949, 
par 180g, p 240), and the Government cannot by using more than one 
specification lay a basis for punishing the accused for two or more 
offenses when he may be GUilty of only one. 

In CN 199034, Wormuth, supra, the accused was charged in four 
specifications with having cor.uuitted larceny from the same person on 
four different days between 19 Hay and 31 Hay. The Board held that the 
accused could be punished for only one larceny since, 

"The circumstances established by the evidenc.e are 
consistent with the hypothesis that all the property 
described in the specification was taken by accused at 
one ti.me; that is, that in talcing the property referred 
to there wa::; but one trespass and asportation and therefore 
out one larceny." 

-In CE 288583, HawkinsJ et al, 56 BR 397, the accused were jointly 
charced in one specification with stealing two pistols of a value of v70 
on or about 29 J~. If the theft of the two pistols was a single trans
action the sentence was legal but if the taking of each pistol constituted 
a separate theft then the sentence was excessive. There was no evidence 
as to the exact ti.me when the two pistols were stolen. The Board said: 

11 It is equally as possible that they were filched at 
separate ti.mes as that they were stolen at the same time. 
The prosecution has not established beyond a reasonable 
douot that the theft must b_e. considered a single offense 
although both have been alleged in the same Specification." 

It thus appears that if the prosecution relies on the fact that 
the taking occurred at different times to establish separate offenses, or 
at the same ti.me to establish a single offense, and thus justify a . 
greater - -: sentence than would otherwise be permissible, the burden is on 
it to prove beyond a reasonable doubt that the thefts occurr~d at the ti.mes 
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or time specified. No reason is apparent why a different rule should 
apply where the issue is dependent on the place of the theft or thefts. 
If the time of the theft is an essential element of the Government•s 
case where it seeks to justify a greater sentence than could be other
wise imposed, then by the same token so is the place. 

5. For the foregoing reasons the Judicial Council is of the op1.m.on 
that the record of trial is legally sufficient to support the findings 
of guilty and legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, total forfeitures after pronrulgation 
and confinement at hard labor for six months. 

4 
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DEPARTMENT OF THE Aru1Y 
·(292). Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, Young and Roberts 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Private THO~.iAS E. HUNT, 

(RA 16306475), Troop C, 24th Constabulary Squadron, upon 

the concurrence of The Judge Advocate General, only so much 

of the sentence as provides for dishonorable discharge, 

forfeiture of all pay and allowances to become due after the 

date of the order directing execution of the sentence and 

"' 
confinement at hard labor for six months is confirm~ and 

will be duly executed. An appropriate guardhouse is designated 

as the place of confinement. 

~~Edward H. Y~o ~·JAGO JAGO 

MAY 181951 
, JAGO 

I comur in the foregoing action. 

¾as-U .. ·.CY~__,,.,
~feftir P. SHAW ,> · 
Maj or General, USA 
Acting The Judge Advocate General 
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DEPARThiENT OF THE ARMY 

Office of The Judge Advocate General 
Washington 25, D. C. 

JAGK CM 345914 MAY 4 1951 

UNITED STATES ) 24th mFAN'l'RY DIVISION 
) 

v. ) Trial by G.c.M., convened at 
) Ansong, Korea, 13 March 1951. 

First Lieutenant EIBEL W. ) Dismissal and total forfei
t.NDERYOOD (0-946782), Company A, ) tures after promulgation. • 
21st Infantry ) 

OPilUON OF THE OOARD OF REVD~W 
BARKilI., WOLF and BIDWN 

Officers of The Judge Advocate General's Corps 

1. The record of trial in the case of the officer named ab:>ve 
has been examined by the Board of Review and the Board su1:mits this, 
its opinion, to . the Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the folloYing charge and 
specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 1st Lieutenant Edsel W'. Underwod, 
Company A, 21st Infantry, did, Yithout proper leave, 
absent hilnself from his organization at or near Mensegya, 
Korea, from about 21 ~camber 1950 to aoout 3 January 1951. 

He pleaded guilty to and was found guilty of' the charge and specifi
cation. No evidence of any previous convictions was introduced. He 
was sentenced to be dismissed the service, to forfeit all pey and 
allowances due after the date of' the order directing execution of the 
sentence, and to be confined at hard labor at such place as proper 
author!ty may direct, for three years. The reviewing author!ty ap
proved the sentence, remitted the period of confineI]lent adjudged, 
recommended that the sentence., as thus modii'ied, be commuted to a 
reprimand and .forfeiture ·of $100 pay per month for six months, and 
forwarded the record of trial for ·action under Article of War 48. 
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2-• Evidence 

!• For the prosecution 

Ad~ authenticated extract copy of the morning reports of 
Company A, 21st Infantry Regiment, was admitted in evidence without 
objection as Prosecution Exhibit No. 2 (R 9)~ Entered thereon are 
the following entries pertaining to accused: 

•M/R 29 Dec 50 
Underwood Edsel W 094£:,782 1st Lt 

Fr dy to AWOL 0800 hrs eff 21 Dec 50 

s/Lewis Edelstein 
t/LEWIS EDELSTEIN 

CWO USA 

M/R 7 Jan 51 
Underwood Edsel W 0946782 1st Lt 

Fr A}fOL to dy 1430 hrs eff 3 Jan 51 

s/Lew.i.s Edelstein 
t/LEWIS EDELSTEIN 

CWO USA" 

b. For the defense-
Accused, after being advised of his rights as a witness, elected 

to testify under oath. He stated that he received a letter from a 
friend in the Fifth Cavalry Regiment and decided to visit him as he 
had nothing to do that day. He left by jeep accompanied by several 
members of his organization. As they arrived at the •cav Area• the 
jeep which accused was driving was involved in an· accident and accused 
suffered a wrenched back. He was taken to a first aid station by 
ambulance where his back was taped and he was transferred to a clear
ing station. 'When he arrived at the clearing station he arranged a 
ride to Seoul, Korea, in order to •get a little relaxation• for a few 
days before reporting to the hospital. He admitted that he was aware 
of the fact that he was absent without leave~ He had been •drinking
* * * the biggest part of the time II he was away. He returned to his 
organization by obtaining a ride with two newspaper correspondents 
(R 10, 12). 

As to his prior military service, accused stated that he was 
assigned to the •30th Division• from 15 September 1940 to 3 January 
1941 when he was di~charged for "minority.• He was drafted into the 
army on ll January 1943 and served 1Vith the •35th Division• until 
21 June 1945. On 16 March 1947, while in an inactive duty status, 
he was commi.ssioned as a second lieutenant in the National Guard. 
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On 31 July 1948 he was placed on active duty with the 82d Airborne 
Division•. On 22 July 1950, he was assigned to the 24th Infantry 
Division in Korea and participated in all engagements in which his 
company took part. He was wounded twice and is authorized to wear 
the S:ilver Star, Bronze Star, Combat Infantryman's Badge, and has 
•five battle st,ars• (R ll, 12). 

~. Discussion 

The offense of absence without leave was proved beyond a reason
able doubt by accused's plea of guilty, his judicial admissions, and 
the extract copy of the morning reports of his organization which 
warrants the findings of gup.lty of Article of War 61 and its specifi
cation (CM 322548, Oliver, 71 BR 265, 267). -

5. Attached to the record of trial is a recommendation for 
clemency addressed to the Commanding General, 24th Infantry Division, 
signed by all members of the court, the trial judge advocate, and the 
defense counsel, recommending that the •entire sentence be suspended• 
and.that the accused be returned to duty, on the basis. of the accused's 
prior mi.li-tary' record. 

6. The Department of the Arrey- records show that accused is Z7 
years of age, married, and has two children. He was j_nducted into 
the army on 10 September 1940 after completing three years of high 
school. On 3 November 1941 he was discharged for the reason of 
mi.noricy and was again inducted on 11 January 1943 serving in an 
enlisted status until honorably discharged as a Technical Sergeant 
on 21 June 1945. During his second tour of duty as an enlisted man 
he served, in the European Theater from 12 May 1944 to 12 June 1945 
engaging in three major engagements. On 14 October 1947 he was com
mi.s:,ioned a second -lieutenant in the National Guard of the United 
States and, on 31 July 1948, he was ordered to extended active duty. 
He wa~ awarded the Silver Star for gallantry in action on 9 August 
1944. He is also entitled to wear the Purple Heart with Oakleaf 
Cluster, European Theater Ribbon With three bronze stars, Good Con
duct Medal, and the Combat Infantryman's Badge. His overall efficiency 
ratings of record are 114 for the period of 9 September 1948 to 2 
November 1948; 109 !or the periqd of 2 November 1948 to 14 January 
1949; 124 for the period of 31 January 1949 to 13 April 1949; 084 
_for the period of 13 April 1949 to 14 July 1949; and 095 for the 
period of 12 April 1950 to 13 July 1950. 

7. The court was legally constituted and had jurisdiction 
over the accused and of the offense. No errors injuriously affect
ing the substantial rights of the accused were committed during the 
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trial. The Board of Revie-w-is of the opinion that the record of 
trial is legally sufficient to support the finding of guilty and 
the sentence and to warrant confirmation of the sentence. Dis
missal is authorized upon conviction of a violation of Article of 
War 61. 

~- ~ ·~ ,I,A.G.C. 

J.A.G.C. 

J .A.G.C. 
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DE?A~;THENT OF THE ARHY 

Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Harbaugh, Hickelwait, and Young 
Officers of The Jud6e Advocate General's Gorps 

In the for~6oing case of First Lieutenant 

EDSEL W. UNDER.vOOD, 0-946782, Company A, 21st Infantry, 

upon the concurrence of The Judge Advocate General the 

sentence as modified by the reviewing authority is confirmed 

and will be carried into execution. 

JUN 8 1951 

I concur in the foregobg action. 

0 -

cjl~~c&Jd..~ 
Haj or General, USA 
Acting The Judge Advocate. General· 
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DEPARTMEtTT OF THE .ARMY 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 345970 

UNITED STATES 

v. 

Second Lieutenant RALPH FRAZIER 
(0-1685716),, Company 1tGtt, 351st 
Infantry, A:PO 209, United States 
Army. 

MAY 1 6 1951 

) TRIESTE UNITED STATES TROOPS 
) 
) Trial by G.C.M., convened at Trieste, 
) Free Territory of Trieste, 28 1arch 
) 1951. Dismissal, total fo~feitures 
) after promulgation and confinement 
) at hard labor for two (2) years. 
) 

OPJNICN of the BOARD OF REVIEW' 
BROm-JE, FIXNN and IR.EI.AND 

Officers of The Judge Advocate General 1.s Corps 

The Board of Review has examined the record of trial in the case of the 
officer named above and submits this, its opinion, to The Judge Advocate 

, General and the Judicial Council. 

The accused was tried upon severi specifications alleging the stealing 
of military payment certificates in violation of the 93rd Article of War. 
The dates, the approximate value of the property and the persons from whom 
the certificates vrere taken, as alleged in the specifications, are as 
follows a 

SPECIFICATICN NO. DATE APPRCKIMATE VAllJE FROM 1VHOM TA.KEN 

1 3 March 1950 $200.00 Sergeant Tonet 
2 30 June 1950 20.00 Corporal Geng 
3 30 June 1950 50~00 Private First Class 

Corey 
4 30 June 1950 30.00 Corporal Soltys 
5 30 June 1950 50.00 Sergeant First Class 

Kiernan 
6 31 July 1950 110.00 Corporal Molnar 
7 30 June.1950 100.00· Corporal Page 
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·The accused pleaded guilty to Specifications 1 and 6 of the Charce 
and to the CharGe and not guilty to Specifications 2, 3, 4, 5 and 7. He 
was fonnd guilty of Specifications 1, 2, 3, 4, 5 and 6; guilty of Speci
fication 7, as a.mended to substitute the word nPrivate" for "Corporal"; 
and guilty of the Charge. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances to become due after the date of the 
order directing execution of the sentence and to be confined at hard labor 
at such place as proper authority may direct for five years. The reviewing 
authority approved the sentence but reduced the period of confinement to 
two years, and designated a disciplinary barracks as the place of confine
ment. The record of trial was forwarded for action pursuant to Article of 
War 48. 

The record of trial discloses that, upon arraignment, the accused 
pleaded i;uilty to all Specifications and the Charge, whereupon the law 
member explained to the accused the meaning and effect of his pleas, stating 
the maximum punishment for the alleged offenses to be dismissal from the 
service and confinement at hard labor for a period of 18 years and six months. 
Accused then changed his pleas as to Specifications 2, 3, 4, 5 and 7 to not 
cuilty, contending that the acts alleged therein constituted but a single 
offense and that upon conviction thereof the sentence should be adjudged 
accordingly. The court accepted accused's pleas as amended. 

The prosecution proceeded to introduce evidence to establish th.at, at 
the times and places alleged, accused took military payment certificates in 
the amounts alleged from the soldiers n·amed in the specifications with intent 
unlawfully to deprive the owners permanently of their property therein. Such 
uncontroverted evidence, together with accused's own admissions, established 
conclusively that accused was guilty of committing the offenses alleged. 
Unlawful appropriation of the personal property of another with intent to 
deprive the owner p11manently of his property is stealing, in violation of 
Article of Viar 93. _ . 

It appears from the record of trial that accused was incorrectly 
advised by the law member as to the effect of his plea of guilty in that 
the maximum punishment which the court may adjudge, as stated by the law 
member, failed to include forfeiture of all pay and allowances to become 
due after the date of the order directing execution of the sentence. 
However, in view of the fact that evidence was introduced to establish 
accused's guilt as to each of the offenses alleged, the erroneous instruc
tion was not materially prejudicial a.rid the sentence adjudged by the court, 

Article of War 931 10 u.s.c., Supp III, (1946), 1565; Subparagraph 
180g, P• 239, of the 1'fanual for Courts-Martial, u. s. Army, 1949. 
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being within legal limits, Y is valid. 3/ 

The revievring authority designated a place of confinement.4/ In the 
instant case, this is of no effect si.'1.ce the confirming authority, the 
Judicial Council,· acting with the concurrence of The Judge Ad/v.ocate General, 
is the proper agency to desii;t1ate the place of confinement.£. 

The court was legally constituted end had jurisdicticn of the person 
and of the offenses. No errors injuriously affecting the substantial rights 
of the accused were committed during the trial. The procedures provided for 
courts-martial by military law were applied in a funde,mentally fair way. 
In the opinion of the Board ofi Review the record of trial is legally suffi
cient to support the findings of guilty and the sentence and to warrant con
firzw.tion of the sentence. The sentence is legal. 

y 
Subparagraph 117c, P• 137, of the Manual for Courts-Mlrtial, u. s. 
Arrey, ·1949. -

3/ 
- CM 280680, Madison, 53 BR 299, 301; CM 312773, Johnston, 62 ER 289, 

291-292. 

!I 
Subparagraph 87b, P• 97, of the Manual for Courts-Martial, u. s. Army, 
1949•. 

5/ 
- Article of War. 48(o)(3), 10 u.s.c. Supp III, '(1946)~ 1519; CM 343793, 

Cruikshank, BR.;J_C, 8 Mlrch 1951, (BR Opinion, P• 14). 
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DEP.Am'MENT OF THE ABMY 
Office ot The Judge .Advocate General(302) 

THE JUDICIAL COUJJCIL 

liarbaugh, Young and l«>berts 
Of'ticers ot The Judge Advocate ·aenera1•s Corpe 

,. In the foregoing case ot Second Lieutenant Bl!l.lph Frazier, 

0.-1685716, Canpa.ny •G, • 351st Inf'antr.r, APO 209, upon the concurrence 
. . - ... . 

ot The Judse Advocate General. the sentence as modif'ied. b7 the reviewing 

authorit7 is confirmed. and will be carried into execution. The United 

Statea · Diacipllnar.r Barracks or one of' ita branches ia deaisnated as 

the place of' oanfinement. 

if« 1".'. ·~··' 

I' concur 1n the f'ore~ing action. 

M!t.jor General, tEA 
Acting The Judge Advocate General 
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DEPARTMEN"T CF THE ARMY 
Of'fice of The Judge Advooate General 

Washington 25, D. C 

MAY 2 8 1951JAGH CM 345975 

UNITED STATES ) SOOTH\IVE3T:ERN COMM/ulD 
) 

v. ) Trial by G.C.M., convened at 
) Sasebo, Kyushu, Japan, 16 - 19 

First Lieutenant JOOEPH E. HARAYDA ) March 1951. Dismissal. 
(0-1332369), Headquarters, 2nd 
Logistical Command, APO 59 

) 
) 

OP:OHON or the BOARD OF REVIEW 
BRcmJ:lE, FLYNN and mELAND 

Of'ficers of The Judge Advocate General's Corps 

The Board or Review has examined the reco?-d or tr,ial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. · 

The accused was tried upon the following Charges and Specifications, 

CHARGE Ia (Finding of not Guilty) 

~pecifioations: (Finding or 
~ 

not Guilty) 

CHARGE IIs Violation of the 95th Article or War. 

Specifications In that 1st Lt Joseph E. Hareyda,· Headquarters, 
2nd Logistical Command, APO 59, did, at Sasebo, :&¥ushu, 
Japan, on or about 20 January 1951, wrongfully and dishonor
.ably enter the quarters or ¥rs• Betty Hardy, a. married woman 
not his wife, and therein was disorderly by using vile and 
obscene language in the presence of the said Mrs. Betty Hardy, 
and by making indecent advances toward the said Mrs. Betty 
Hardy, while he was in uniform to the disgrace or the military 
service. · 
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ADDITICNAL CHARGEs Violation of the 95th Article of War. 

Specification, In that 1st Lt Joseph E. Hareyda, Headquarters 
2nd Logistical Command, APO 59, within intent to deceive 
Sasaki Tatsuo, a Japanese Guard for the Cx:cupation Force~, 
did, at Sasebo, I\Yushu, Japan, at about 0400 hours, 20 Janu
ary 1951, officially state to the said Sasaki Tatsuo, then 
being an agent of superior authority, thats ":t.v house in 
number 16b11 or words to that effect, which statement was 

A 

known by the said 1st Lt Joseph E. Hareyda to be untrue, and 
did thereby gain entry into the Dragon Gulch Housing Area, 
an Off Limits area to personnel not residing therein. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not guilty of the Specification of Charge I and Charge I. He 
was found guilty of the Specification of Charge II, except the words "and 
therein was disorderly by using vile and obscene language in the presence 
of the said Mrs. Betty Hardy, and by making indecent advances toward the 
said Mrs. Betty Hardy", of the excepted words• not guilty, and guilty of 
Charge II. He was also found guilty of the Specification of the Additional 
Charge, not guilty of the Additional Charge but guilty of a violation 
of the 96th Article of War. No evidence of previous convictions was 
introduced. Accused was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

The evidence pertinent to the findings of guilty is summarized as 
·follows 1 

The accused, First Lieutenant Joseph E. Hareyda, was assigned to the 
G-1 Section of the 2nd Logistical Command, stationed in Pusan, Korea (R 187). 
Qi 12 January 1951, accused returned to Japan as a member of an escort 
guard detail and, pursuant to the request of Second Lieutenant George P. 
Hardy, who worked in the same office in Korea, telephoned Mr-s. Betty Hardy, 
the lieutenant's wife, who lived in the dependents housing area., known 
as Dragon Gulch., at Camp Mower, Sasebo, Japan. Accused informed Mrs. 
Hardy that her husband was •tine"' and·told her that he expected to return 
to Sasebo in about a week on his .wey to Korea and that if she desired to 
send anything to Lieutenant Hardy, he would be glad to take it back 
(R 42, 187) • 

According to Mrs. _Hardy, the following occurreda About 0200 hours 
on 20 January 1951, accused telephoned Mr-s. Hardy, identified himself, 
mentioned that he was leaving for Korea the next dey and asked her if 
she had aeything she wanted to sexid to her husband. Mrs. Har~ replied 
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that she wished to send some things but that they were perishable foods 
which she could not obtain until the following morning when the com
missary opened (R 42). About an hour later, accused again telephoned and 
said that he was lonely, everybody at Camp Mower had gone to bed and he 
wanted to talk to somebody. He asked Mrs. Hardy to drive him from Camp 
Mower to Sasebo and, when she refused, he mentioned trying to get trans
portation from the motor pool to talce him to town (R 43). About 0400 
hours, Mrs. Hardy received a third phone call from accused who stated 
that he was going to find transportation into town. According to Mr:-s. 
Hardy, "He did not say he was coming to my house" and"*** I really didn't 
think he was ***"• "I believe I said I didn't care a damn what he did. 
I had got pretty annoyed. st (R 45) 

Ch the other hand, accused's version of the three telephone calls 
which he admitt~dly ma.de to Mr:-s. Hardy in the early morning hours of 
20 January 1951 varies somewhat from her testimony as to the time and 
subject of the conversations. According to accused, he spent the evening 
of the 19th drinking and playing pool with a fellow officer at the Officers' 
Club. When the club closed about 2300 hours, he returned to his quarters. 
Remmbering that he had promised to call Mr:-s. Hardy before his return to 
Korea, he telephoned her around midnight and, during the course of the con
versation, stated that he wished the club had not closed so early because· 
he would like to havl:3 a few more drinks. · At that, Mrs. Hardy said, "Well, 
come on in here and have a couple of drinks. st (R 187) Accused then tried 
to obtain transportation but was unsuccessful, so he called Mrs. Hardy again. 
She suggested he call a Japanese taxi and gave him the nwnber. In response 
to his call for a cab to pick him up, they told him "they weren't'allowed 
to do it unless the MP' s said okay." He then called the Military Police 
station, told them who he was and that he would like to get a cab to go see a 
friend. The person on duty said, "Okay, we'll get one for you.": While 
waiting for the cab to arrive at the gate, he telephoned Mrs. Hardy a third 
time and talked for some time. When he went to the gate, a Japanese cab was 
waiting {R 188). According to accused, he arrived at the Hardy residence 
about an hour or an hour and a half' after the last call {R 190). 

It was about 0330. hours, 20 January 1951, when the taxi picked up an 
American officer of the same build as accused(R 2$)at the gate of Ca.mp 
Mower (R 24). He was driven to Dragon Gulch, Sasebo City, where the taxi was 
stopped at the main gate by the Japanese guard who stated that they were 
not allowed to go inside the area (R 16, 24). The officer alighted from 
the cab and because of' his insistence upon entry into the area, the guard 
Said he would ask his superior, Sergeant Sasaki. The sergeant was sent . 
for but before he arrived, the officer ran into the area pursued by the 
guard (R 17). Sergeant Sasaki met the two a.bout 25 meters from the gate. 
When the sergeant asked, "Where are you going,sir.~ and the officer replied, 
ttmy house, l6b." and added that he would have the taxi return right awa:y. 
The sergeant, -thinking that 16b was the officer's quarters, let .him go in 

1(R 21). 
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The ta;xi went to quarters 16b and the officer got out. The cab· 
driver asked for his fare but the lieutenant said that he did not have 
any yen end to "wait a minuten. He went to the door and the lights went 
on. He returned in about a minute and offered to pay with a ten dollar 
bill. The cab driver told him that he was not allowed to handle American 
money. so arrangements were made to pey him later. The ta;xi left the 
area in about.five minutes (R 25-26). The cab driver testified that 
during the subsequent investigation he was paid the taxi fare. 500 yen, 
by a person he identified as the assistant defense counsel (R 27,). 

It was established that the Dragon Gulch Housing Area was the respon
sibility of the Commanding Officer of Camp Mower and that the regulations 
governing the.area were pu~lished by his authority (R 30). The area was_ 
designated off limits to all personnel except occupants (R 32). In ad
dition, a Japanese security policeman was stationed at the main entrance 
24 hours a day and other guards were stationed throughout the area (R 31). 
These Japanese guards were hired by the labor officer of Camp Mower and 
were under the supervision of' the Provost br.ei.rshal of' the camp for instruc
tion and training (R 30). They were instructed to report any unusual 
occurrence in the area to the Provost Marshal's Office (R 31). ~cupants 
of Dragon Gulch identified themselves by their commissary cardsJ visitors 
to_ the area were required to obtain a· pass from the Provost Marshal's 
Of'fice (R 34). The accused has never been an occupant of the area (R 36). 

According to Mrs. Hardy• it was approximately 0500 when accused rang 
her doorbell. At that time she was dressed and dOWllstairs preparing 
coffee•. After she had turned on the porch light. Lieutenant Hara;yda iden• 
tified himself and said that he got into town and decided he would come 
and talk to her. She told him it was rather early in the morning to 
"come visiting somebody". Because she was s&lf-conscious about neighbor• 
hood gossip (11 even one noise out of you and somebody has an incriminating 
remark to _make about you") she said he could come in and have a cup of 
coffee. She states that he replied that he would have to tell the ta;xi 
to wait and went back to the street (R 46-48). According to the accused• 
Mrs. Hardy said to him when he arrived, "I didn't think you got in but 
I see you made it." · He asked her if she had e:ey yen so that he could 
pey- the cab fare and when she· said that she did not have e.rry-• he arranged 
to pey- the cab driver la.tar. He did not ask the cab to wait. He then 
entered the Hardy apartmnt (R 168).-

For appro:x:ima.t~ly- the next two hours they sa.t downstairs and talked 
(R 49). Mrs. Hardy testified t>:ia,t they had coffee (R 49) but accused 
said that he had whiskey and she a Creme De Menthe (R 188). As to the 
events which transpired thereafter the testimony of' the two is widely 
divergent. Mrs.-Hardy stated that when she suggested he take his ta;xi 
and return to camp. he refused and initiated the acts which formed the 
bases of Charge I and part of' Charge II {R 49). Accused contended that 
he had. become sleepy and. a.t Mrs. Hardy'.s suggestion, went upstairs to 
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bed (R 188).In view of the fact that the court acquitted accused of 
the charge of rape (Charge I) and excepted from the second charge 
(Charge II) allegations of disorderly conduct within the quarters of 
Mrs. Hardy, it is unnecessary to detail the testimony as to what oc
curred in the apartment. Suffice it to s ey, it is undisputed that 
accused remained therein until after 1300 hours on the 20th at which 
time llxs. Hardy drove him to the port in her car (R 65, 189, 203). 

By excepting the words, ttand therein was disorderly by using vile 
and obscene language in the presence of the said Mrs. Betty Hardy, and 
by making indecent advances toward the said Mrs. Betty Hardy", from the 
Specification of Charge II, the court found the accused guilty of wrong
fully and dishonorably entering the quarters of Mrs. Betty Hardy, a 
married woman not his wife, while he was in uniform, to the disgrace of 
the military service, in violation of Article of War 95. Conduct viola
tive of this article is defined as u••• action or behavior in an unoffi
cial or private capacity, which, in dishonoring or disgracing the indi
vidual personnally, seriously compromises his position as an officer and 
exhibits him as morallJJ unwortey to remain an officer of the honorable 
profession of arms." If Included in such conduct are offenses against 
public morals or decorum. 2/ 

The first question for determination is whether the specification 
states an offense in violation of Article of War 95. The specification 
pleaded two separate phases of the misconduct involved, (1) the wrongful 
and dishonorable entry and (2) the disorderly actions following entry. 
The latter element w:as eliminated by the court. Although it mey not 
state an offense per se to plead without more that an officer entered 
the quarters of aiiiarr'Ied woman not his wife, when words importing 
culpability or criminality, such as "wrongfully and dishonorablyu and 
"to the disgrace of the military serv/icen, are used in connection there
with to describe the act, as here,~ an offense is alleged with suffi
cient certainty to apprise the accused of the conduct complained of. 
The language of the specification, with respect tot he portion not 
deleted by the findings, considered as a whole connotes conduct offensive 
to public morals or decorum. A penetrating analysis of the specification 
discloses that addition of the words, "a married woman not his wife", 

y Paragraph 182, P• 254, of the Manual for Courts-Martial, U.S. Arnw, 
1949; Winthrop, Military Law and Precedents, 2d Ed, 1920 Reprint, 
P• 713. y 
Winthrop, supra, P• 711. 

y '. 
Subparagraph 29a, P• 22, or the Manual for Courts-Martial, u. s. Arny, 
l949J CM 254704"; Thompson, 35 BR 329, 339J CM 325107, Shatzer, 74 BR 
83, 85. 
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was intended to and, by common sense construction, did advise accused 
that culpable irregularities involving the officers' code of morals 
end dishonorable conduct were charged. If the pleader had solely 
intended to charge an unlawful entry, it is to be expected that he would 
have alleged only wrongful or illegal entry of the Hardy quarters or 
Lieutenant Hardy's quarters (quarters are normally spoken of in Arrrw parlance 
as those of the officer concerned) without adding "of' Mr's. Betty Hardy, a 
married woman not his wife." This addition advised the accused that an 
irregularity involving, at the least, indecorous conduct was charged. Such 
an allegation differs from a pleading which merely states such an innocuous 
act as possession of a medicine, with/the addition of the word "wrongfully" 
as an effort to allege culpability. 4 Charges under the rules of military 
law need not be drawn with the particularity of a common law indictment. Y 
In the absence of_qbjection by the defense, greater detail in the pleading 
was unnecessary. 2/ It is apparent from the record of trial that the 
accU8:ed was fully informed of the offense charged and was in nowise misled 
in his defense and that the substantial rights of the accused were not 
injuriously affected by fa~lure of the accuser to amplify the specification..Y 
The Board of Review is of the opinion that the Specification of Charge II, 
as modified by the finding of the court-martial., states an offense violative 
of Article of War 95. · 

The next inquiry is whether the evidence supports the court's finding 
that the accused dishonorably entered the quarters of Mrs. Hardy, a married 
woman not his wife. The word "dishonorable" is defined as "bringing or 
deserving dishonor; shameful; 4isgraceful," and the noun "dishonor" as 
"disgrace; shame; ignominy.~' Y "Dishonorably" is used to describe the failure 
of en officer to exhibit the moral attributes common to.the ideal offi~~ 
and the perfect gentleman and indicates acts of indecency or indecorum. E/ 

y CM 342763, Fish., 8 BR-JC 161., 182, 185, 186, 188. 

§/ In re Yarnas::-., 327 U.S. 1., 17; Johnson v. Biddle, 12 F.2d 366, 37~, 
(8th Cir. 1S26}; Cf. Hundertmark., MO-JAGA 413, 417. 

~ .. 

- Subparagraph 64b., P• 58, and subparagraph 70b, P• 64., of the 
Manual for Courts-Martial., u. s. Arrey., 1949.~ 

7/ . 
- Subparagraph 87b, P• 92., of the Manual for Courts-Martial, u. s. Army, 

1949., CM 279014., Byars., 52 BR 99, 103. 
8/ 
- Webster's New International Dictionary, Unabridged., 2d E:l., 1949., P• 748. y . 

· Paragraph 182, P• 254, of the Manual for Courts-Martial, u. s. Arrqy, 
1949. 
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¥fuether accused's conduct was dishonorable in the sense above 
indicated depends upon the surrounding circumstances. It is undisputed 
that, prior to the night in question., accused did not know Mrs. Hardy 
and had only talked to her once by telephone. He knew her husband, a 
fellow officer, was in Korea. Although it is true that he had promised 
to telephone :Mrs. Hardy before his return to Korea to see if she had 
anything to send to her husband, he initiated a series of calls to her 
in the very early hours of the morning., 20 January 1951., when he knew 
that he was not leaving Japan until afternoon. As a result of these 
telephone calls, he, securing entrance to an "off limits" area by deceit, 
went to the Hardy quarters, whether by invitation or otherwise.,. at 
approximately 0500 hours and remained there until after 1300 hours. 
Accused admitted entertaining thoughts of sexual intercourse if the cir
cumstances were favorable and also that he had been drinking and "was 
feeling no pain11 at the time he went to the· apartment. In view of the 
court's findings, questions as to disorderly actions of accused in the 
quarters during his visit may not be considered here., but his conduct 
in securing entry in the small hours of the morning by making repeated 
telephone calls at an unseemly h~ur to the wife of an absent brother 
officer spell out that he entered the dwelling for a discreditable 
purpose. The general Sf>pearance of such an irregular situation was such 
that the incident was likely tor esult in loss of the good reputation 
or the parties concerned and or the Arrrr;f• Certainly, accused's actions 
in laying the. g round,work for such a result were discreditable to the 
military service.lO/ Yet., it can not be determined that the particular 
facts in this case, as :limited by the findings of the court-martial., with 
nothing further., present a sufficient basis for j finding of dishonorable 
conduct violative of the 95th Article of War • .!!. Consequently, the 
Board of Review concludes that the conduct charged and proved does not 
constitute dishonorable conduct to the disgrace of the military service 
in violation of Article of War 95• but does establish~ lesser degree 
or culpability. conduct of a nature to bring discredit upon the military 
service in violation of Article of War 96. · 

As to the finding that accused made a false official statement to a 
Japanese guard for the Occupation Forces, with intent to deceive him, 
knowing such statement to be untrue., in violation of Article of War 96, 
the evidence discloses that at approximately the time alleged, an American 
officer was denied entry to the Dragon Gulch Housing J.rea by the Japanese 
guards who were charged with the security of the area under authority of 

1:21CM 333288, Shore, 81 BR 329, 346l CM 341450• Kempe, 7 BR-JC 101, 
112-113. 

'·· 

!!/CM 237279, Jones., 23 BR 353, 358. 
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the Cormnanding Officer, Camp Mower. This officer stated, in reply to 
an inquiry by the JapFl.l'.!ese supervisor on duty, that he was going to 
11nzy- quartors, 16b". He was then permitted to enter and the taxi took 
him to the apartzrent with that number. Mrs. Hardy lived in Apartment 
16c. That the officer mentioned was the accused appears from the fol
lowing circumstances in· which his actions match those which Mrs. Hardy 
ascribed to Lieutenant Hara:yda; he appeared in the early morning hours 
of the date in question (cab driver sa:ys at apartment 16b, Mrs. Hardy 
at 16c, admittedly adjacent), was riding in a Japanese ta.xi, had no yen 
for his fare, unavailingly tendered a ten dollar bill in pa;yment, released 
the cab, was an American lieutenant and looked like the accus6d. Addition
ally, only one American officer came through the gate during the hours 
mentioned; he was in a Japanese cab with destination as Apartment 16b. 
It is noted that it is in evidence that the assistant defense counsel 
paid the taxicab fare incurred by the officer. There i~·no question that 
the statement accused made to the guard was untrue. It is equally clear 
that it was made with intent to deceive an individual under control of 
the. Occupation Forces so that accused rr~ght gain admittance to an Arrey 
area where he was not authorized to be. It is not important that the 
guard was not technically a mernbe_r of the Occupation Forces because the 
guard was acting under their orders in their behalf; thle gravamen of the 
offense is the making of a false official statement. E_ All elements 
necessary to support a conviction of the dereliction alleged have been 
established. 137 Since making a false official statement in violation 
of Article of War 96 is a lesser included offense of the 95th Article 
of War, the court was,wranted in finding the accused guilty under the 
96th Article of War.~ 

Consideration has been eiven to the letter of defense counsel, 
appended to the record of trial, in which he complains for the first 
time of experiments of the court, upon ·occasion of a 11view1', consisting 
of ringing the 100:r--bell, turning on 'the radio and scattering aver the 
Hardy apartment in order to test the likelihood that the alleged rape 
and other kindred incidents, which assertedly occurred indoors, trans
pired without the knowledge of the neighbors and persons coming to the 
house. In view of the acquittal of the accused as to these allegations, 
any error in this respect would be harmless in the light of compelli~g 
evidence of guilt. as to the remaining charges and specifications. _15/ 

El'cM 280335, Alexan~er, 53 BR 177, 180; CM 340733, Heindorf, 6 BR-JC 
179, 195; CM 344374, Hansen, BR-JC, 22 March 1951-rBR Opinion P• 13)r 
Cf. CM 247753, Davis, 31 BR 7. 15,false statement to person not in. 
military serv:ice}J CM 280840,Fischer, 53 BR 361, 379-380. · 

13/ · . . · . 
~ CM 334658• Flanagan. 1 BR-JC 233• 234; CM 339494~ Clifford. 5 BR-JC 

131•.138; CM 344374• Hansen, supra. (BR Opinion P• 11). 
14/ · . . . 
- Paragraph 182• P• 254• and subparagraph 78b• P• 76• of the Manual 

for Courts-Martial. u.s.Arn;y. 1949; CM 326445• Barnett., 75 BR 223, 227, 229~ 
1CM 329973• Jolin. 78 BR 231. 233• 236. 

151 . 
- CM 232592•. law• 19 BR 117• 126; -~.1.io--JAGA 501• 503. 
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Counsel expands the argument, however, stating that he only placed 
the accused on the stand to meet these asserted errors end thus that 
accused suffered prejudice to.his rights. Since the testimony of the 
accused was either exculpatory or merely cUilllllative (aside from his 
statement of his amorous pre-entry thoughts, which is :manifestly not 
essential to the findings of guilty) and since other incriminating 
proof is of the compelling nature/ention~d, whether or not the accused 
took the stand is unimportant. ~ The point urged, therefore, lacks 
persuasion. 

-Accused was born 7 Mey 1916 in Wilmington, Delaware. He it married 
and has a three year old son. His formal education ended in 1932 after 
1½ years of high school. From 1936 to 1943 he worked as a painter and 
decorator. On 22 July 1943 he was inducted into the Arrey- and served 
as an enlisted man until 16 February 1945 when he was commissioned a 
second lieutenant, AUS, upon graduation from the Infantry Officer Candi
date School at Fort Benning, Georgia. He served in the Asiatic-Pacific 
Theater from 13 June 1945 until 20 August 1946. He was promoted to 
first lieutenant 29 July 1946, and was relieved from active duty 3 
October 1946, retaining a reserve connnission in the same grade. After 
his separation, he returned to his civilian occupation of painter
decorator. Accused was active in reserve affairs and completed the 
Infantry Officers Associate Basic Course at Fort Benning, Georgia, in 
May 1948. He was ordered to active military duty 22 December 1948. 
He was then sent to Japan and has served in the Far Eastern Command 
continuously since January 1949. Efficiency ratings reveal that his 
prior service was uniformly characterized as excellent and that he .has 
received numerical ratings of 102, 083, 098. There is no evidence of 
civilian offenses or previous convictions by courts-martial. 

The court was legally constituted and had jurisdiction_of the 
person and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were connnitted during the trial. The 

16/ 
Bailey, MO-JAGA 570, 573. 
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Board of Review is of th~ opinion that the record of trial is legally 
sufficient to sustain the findings of .guilty of the Specification and 
Additional Charge, and of sc much of the findings of guilty of the. 
Specification, Charge II, and of Charge II as involves a finding of 
guilty of the Specification in violation of Article of War 96. The 
Board of Review is further of the opinion that the record of trial is 17 1 
sufficient to sustain the sentence snd to warrant confirmation thereof .::.!.I 
A sentence to be dismissed the service is authorized upon conviction 
of violations of' Article of War 96. · 

~ ;__ j, ~---~· ~ --r----~•G.C 

1ij . . . ·.. . . 
- CM 334658, Flanagan,- supra, P'• 236, · 237; CM 338522, · Howard, 

. 4 BR-JC 291, 295, 200(as to false official statement); and 
CM 333288, Shore, supra, P• 347 J · CM 341450, Kempe, supra, P• 
114, 115 (as to discreditable conduct)• . · 
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DEPARTM!l!NT OF THE ARMY 
otfice of The J~·Advocate General (31.3)Washington 25, D. c. 

JAGU CM 345975 JUN 12 1951 
UN.I T E D 8 T A T E 8 ) SOOTRWl!STERN COMMAND 

v. i Trial by- o. c.M., convened at 
) Sasebo, Kyushu, Japan,· 16 - 19 

First Lieutenant JOOEPR E. HABAYDA, ) March 1951. Dismissal. 
'0-1332369, 2nd Logistical Command, ) 
APO 59 -) 

Opinion of the Judicial Council 
Harbaugh, Mickelwait and Young 

, Officers of The Jud:&J Ad.voca.t·e General.1s Corps 

1. Pursuant to Article of War 50d.(2) the record of trial and the 
opinion of the Boa.rd ot Review 1n the case ot the otticer named above 
have been eubmitted to the Judicial Council which submits this its opinion 
to The Judge Advocate General.. . . 

2. Upon trial by general. court-martial the accused pleaded not 
guilty to and was found guilty- of wrongf'ull.y and, dishonorably- entering 
the quarters of Mrs. Betty Ha.raJ, a married woman not his wife, while he 
was 1n unif'om., to the disgrace ot the military service at Sasebo, Icyushu, · 
Japan, on or .about 20 January 1951, 1n violation of·Article ot War 95 

· (Specification of Charge II) and ·maJdng a fal.se official statement to 
&ea1d Tatsuo, a Japanese Guard for the Occupation Forces, and an agent 
of supe,rior authority, as follows: "My house 1n number 16b• or words 
to that ettect arid thereby- ga1n1ng entrance into the Dragon Gulch Housing 
Area, an Off L1m1ts Area to· personnel not residing therein, at Sasebo, 
Kyushu, Japan, at about_ o4oo hours 20 January 1951, 1n TiolAtion ot 
Article'ot Var 96 (Specification of Additional Charge). 

Ii~ eTidence of previous convictions was introduced. Be was 
sentenced _to be dismissed the service. The reviewing authority approved 
.the sentence and forwarded the record of trial :f'or action under Article 
·of War i.a. The l3oard ot Review is of the opinion that the record ot trial 
is ·1egal.JJ' autticient to support the t1ndings ot guilty ot. the Additional . 
Charge and its specification, so mu.ch ot the f1nd1ngs ot guilty of Charge II 
and its ipecitication as involves· a f1nd.1ng of guilty- ot the specification 
1n 'Violation· ot Article 'ot War 96, and the sentence and to warrant ita 
confirmation. 

3.• Ve concur with the Board ·or Bdview .in its opinion that the record 
ot, trial is legally- sufficient to s~pport the .f1ndings ot guilty ot the·· · · · · 
Additional Charge and its ·specification and the sentence. We do. not ~0114.ur 

111111 
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with the Boa.rd 'e opinion that the record is legally sufficient to support 
the findings of guilty of Charge II and its specification. 

The Specification of Charge II alleges that the accused 

"did at Sasebo, Kyushu, Japan, on or about 20 January 1951, 
wrongf'ul.ly and dishonorably enter the .::iuarters of Mrs. Betty Ra.rdy, 
a married woman not hie wife, and therein was disorderly by using 
vile and obscene language in the presence of the said Mrs. Betty 
Hardy, and by making indecent advances toward the said Mrs. Betty 
Hardy, while he was in uniform to the disgr-ace of the military 
service." 

The court in its findings of iguilty excepted the words "a.n:i therein was 
disorderly by using vile and obscene language in the presence of the said 
Mrs. Betty Hardy, and by making indecent advances toward the said Mrs. 
:Betty Rardy." Thus the court found that the accused "did at Sa.eebo, 
Kyushu, Japan, on or about 20 January 1951, wrongfully and dishonorably 
enter the quarters of Mrs. Betty Ra.rdy, a married woman not his wife while 
he was in uniform to the disgrace of the military service." 

A consideration of the specification as originally drawn indicates 
that it alleged two offenses, a wrongful and dishonorable entry by the 
accused into the quarters of a married woman not his wife and disorderly 
conduct therein. The acquittal of the disorderly conduct raises the 
question whether the remaining languaga 1n the specification setting 
forth the accused's wrongful and dishonorable entry into the quarters of 
Mrs~ Hardy, sufficiently alleges an offense 1n violation of the Articles 
of War and if so whether the evidence supports a finding of guilty thereof. 

We deem it urmecessary to decide whether or not the specification as 
modified by the Court, even though omitting the words "unl.awfu.lly" or. 
"witho-g.t authority," states the offense of ''unlawful entry" in violation 
of Article of War 96. Even assuming, without deciding, that it does, the 
evidence fails to establish any unlawful entry which is an entry without 
the cone6nt or authority of the occupant (see CM 345377, Spears, et al, 
:BR, 19 Apr 1951; CM 341604, Tilley, 7 :BR-JC 137, 171, 183-184). 

There remains the -question whether the words "wrongfully and dishonorably" 
1n the specification adequately inform the accused of the commission of an 
offense other than unlawful entry. We are of the opinion that they do not. 

In CM 244014, IaL:,ne, 28 BR 165, 176-177, it was held that an allegation 
that the accused, a warrant officer, wrongfully and unlawfully stated to the 
father of two soldiers that the soldiers would not be transferred :from the 
accused's post, which statement was alleged to be "conduct to the prejudice 

2 
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of good order and mill tary discipline and of a nature to bring discredit 
upon the Millta.ry service," did not state arr of.fense. The Boe.rd of Review 
in its opinion commented that the statement could have been interpreted 
in many different ways, some of which were free of a:ny- wrong or wrongful 
intent. 

In CM 34Z763, Fish, 8 BR-JC 161., 182., it was held that an allegation 
that the accused wrongfully had a quantity of "strophantine" in his 
possession for the purpose of sale or barter for personal gain., did not 
state an offense. In reaching this conclusion the Judicial Council stated 
on page 183 of its opinion: 

"The Boards of Review have repeatedly held in effect 
that if the specification alleges acts which are innocent 
on their face., an allegation that the acts were done wrongfully 
does not make the specification state an offense. It is 
essential that the specification contain a statement 1o.f the 
facts constituting the offense' (MCM., 1949, par 29~ p 22). 
The reason is that if the facts and circumstances which make 
otherwise innocent acts wrongful are not alleged, the accused 
is neither adequately informed of the.offense against which 
he must defend nor adequately protected against double jeopardy 
(see Winthrop's Military Law and Precedents, 2d Ed, 1920 
Reprint, pages 132-133)." 

In our opinion, the instant case falls within the principles of the 
above cited cases. We have heretofore pointed out that the evidence fails 
to prove that the accused I s entry into Mrs. Hardyt.s quarters was against 
her will and have thus disposed of the possible allegation of unlawful 
entry. The specification., on its face, alleges no other offense. If we 
permit any other inculpatory meaning to be given to the words ttwrongfully 
and dishonorably" the accused would not be adequately informed of the 
offense against which he must defend nor be adequately protected against 
double jeopardy. 

4. We conclude that the record of trial is legally insufficient to 
support the findings of guilty of Charge ll and its Specification and 
legally sufficient to support the findjngs of guilty of the Additional 
Charge and its Specification and the sentence. A sentence of dismissal 
is authorized upon conviction of a violation of Article of War 96. How
ever> the sentence of dismissal in this case was imposed by the court and 
approved by the reviewing authority on the basis of the accused's convic
tion of two offenses, the more serious of which we have held legally in
sufficient. under these circumstances confirmation of the sentence to 
dismissal is not warranted. 

C. B. Mickelwait., Brig Gen., 
~ 

JAGC
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(316) . DEP.ARrMENT OF THE ARMY 
Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 
JAGO CM 345975 

Harbaugh, Mickelwai t and Young 
Officers of The Judge Ad.voca.te General's Cor:ps 

In the foregoing case of First Lieutenant Joseph E. Hara.yd.a, 

0-1332369, Read.quarters, 2nd wgtstical Comma.nd., APO 59, u:pon the 

concurrence of The Judge Advoca.te General, the findings of guilty 

of Charge II 8l'ld its Specification are disapproved, and the sentence 

_is confirmed but commuted to a reprimand and forfeiture of seventy.. 

five dollars pay per month for three months. As thus commuted, the · 

sentence will be carried into execution. 

~~ 
C. 13. Mickelwait, Brig Gen, JA.GC 

JUN 12 1951 · 

I concur in the foregoing action. 

P. SRA.W 

Acting The Judge.Advocate General 
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DEPARTMENT OF THE ARMY 
(317)Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 346039 
MAY 2 5 195t 

UNITED STATES ) EIGHTH UNITED STATES ARMY KOREA (EUSAK) 
) 

v. ) Tria.l by G.C.M., convened at Head- _ 
) quarters EUSAK, APO 301, 2 April 

Corpor.J. ROBERT JAMES OOLON) 1951. Dishonorable discharge, total 
(RA 19278753), Company "C", ) forfeitures after promulgation, .nd 
728th Military Police ) confinement for life. 
Battalion, APO 301. ) 

OPINION of the BOARD OF REVmW 
BARKIN, WOLF and BROWN 

Officers of The Judge Advocate General I s Corps 

l. The Board of Review has examined the record of trial in the 
case or the soldier named above and submits this, its opinion, to the 
Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the i'ollowi~g dtiu?ge and specifica
tions: 

CHARGE: Violation of the 92nd Article of. War. 

Speciifica.tion 1: In that Corporal Robert James Dolon, 
Company "C" 728th Military Police Battalion, AFO 301, did, 
at Yodo-N-.e, Korea, on or about 20 February 1951, with malice 
aforethought, willfully, deliberately, feloniously, unla"W
fully, and with premeditation kill Tae Sun Han, a human being, 
by shooting her with a carbine. 

Specification 2: In that Corporal Robert James Dolon, 
Company "C" 728th Military Police Battalion, APO 301, did, 
at Yodo-Nae, Korea, on or a.bout 20 February 1951, forcibly 
and feloniously, against her will, have carnal knowledge 
of Tae Sun Han. 

He pleaded not guilty to and was found guilty of the charge and specifica
tions. No evidence of any previous -convictions was introduced. He was 
sentenced to be dishonorably discharged from the service, to forfeit al1 
pay and allowances to become due after the date.of the order directing 

· execution of the sentence, and t.o be confined_ at hard labor at such pl.ace 
as proper authority mq direct for the te:nn of his natural life. The 
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reviewing authority ?.p:proved the sentence and forwarded the record of 
trial f o:- action under Article of War 48. 

3. Evidence 

.!• For the Prosecution 

About 1845 hours, 20 February 1951, accused, a member or Compmy c, 
728th :Nilitary Police Battalion, Chungju, Korea, was ordered by Sergeant 
First Class Jaime A. Ramirez, the nonco:imn:i.ssioned officer in charge of 
a detail of 'Which accused was a member., to proceed by jeep to Head.quarters 
Company, located a.t Changhowan-ni, Korea, exchange the jeep for another 
one, and return the same night. The road from Chungju to Cha.nghowan-ni, 
known as the 11Green Diamond" proceeds westwa.rdly about nine miles to 
Yodo-Nae and then northwardly about 21 miles to Cha.nghowan-ni. When ac
cused left for Changhowan-ni at about 1945 hours he had a forty-five 
caliber pistol .nd a carbine in his possession (R 24,.58-.59; Pros Ex .5). 

At approxi.ma.te'.cy 2ll5 hours, 20 February 19.51, as accused was re
turning from Ch.nghowan-ni, he stopped his jeep at a traffic control 
post located hail a mile .south of Changhowan-ni. The jeep· accused was· 
driving had no top, and had a white board below the windshield on which 
was painted "Military Police" in· red letters •. Accused asked the guard 
at the traffic control post what time it was. Upon receiTing the desired 
information accused told the guard, that he had to get back to his organi
zation at 2330 hours and droTe off in the direction ot Chungju .(R 59-62) • 

That night, Tae Sun Han, a Korean female about 14 or 15 years ot 
age, and her father and two brothers were a.t the home ot Han Che Chun,· 
one of the brothers, whim is lqcated a.pprox:ima.te'.cy 15 miles south ot 
Changhc::,wan-ni. According to Han Che Chun, an American soldier weariDg 
a. black arm band 'With white letters entered the room and ordered the 
three men to lie down. At the soldier's order one ot the brothers tied 
the hands of the other two men. behind their backs. Tae Sun Han was in 
.bed "under the cover." When the soldier heard her voice he removed· the 
co~r from her and took her from the bed. She was ~ dressed in 
Korean clothing. The soldier took_ Tae Sun Han out of the house, return
ing in a.bout twenty minutes with a Korean man who lived .next door. At 
this time, Tae Sun Han was wearing "some kind of GI clothes." The soldier 

.ordered Tae Sun Han to tie the hands ot the Korean man, but she was so 
frightened that she could not do so and the soldier tied them himself• · 
The soldier then took Tae Sun Han out of the house at the point of a 
pistol and forced her into the jeep that he was driving. H.a.n Che Chun 
saw that the jeep had a white board beneath the 'Windshield 'With some 

_lettering on it. Tae · Sun Han had no· "American boy friends" and had neTSr 
been 'With an American before this incident (R 63-68,70, 74-75). 
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At approximately 22.30 or 2.300 hours, 20 February 1951; Lee Soon Yong, 
who lived across the street from the house in which Tae Sun Han1s bod;y 
subsequent:cy was found, heard "a female's voice caDing for help," "a 
beating noise around the house," and then "one gunshot." He looked out 
and aav a jeep without a top leave the h_ouse and proceed toward Cbungju. 
In about thirty minutes the jeep came back to the house and again lert 
in the direction or Chungju (R 77). Accused arrived at bis organization 
in Chungju at about 0045 hours, 21 February (R 58). · 

The following morning, 21 February 1951, at an abandoned house about 
four miles south or his home, Han Che Chun fourid the nude dead bod;y of 
his sister, Tae Sun Han, lying fac;-e downward, with her hands tied with 
wire behind her back. He untied her hands, turned her over on her back, 
and notified the Korean police (R f:4•70). 

At approximately ]JOO.hours, 21 February 1951, First L:leutenaht 
Theodore R. _Zimmerman, 728th Militar;y Police Battalion, and Master 
Sergeant El.mer E. Lanier, Agent for the 19th Criminal Investigation 
Detachment, accompanied by Agent James Glmni ng and a Korean int, erpreter, 
arrived at a house located "about two miles northwest of Yodo-Nae11 where 

· the girl's body was found•.Han Che Chun was. there when they arrived. 
In a· small room in the house they found the body of Tae Sun Han lying on . 
a straw mat, a small piece of wire, and a coil of wire. Sergeant Lanier 
had the body of the gi_rl removed to the porch of the ho~se and, at his 
direction and in his presence, Agent.Gunning took several photographs-
of the body, which were admitted in evidence over objection by the 
defense. An expended cartridge was found embedded in the noor "in the 
general area." from where the body had been remond. A thorough search 
of the room and the surroundings revealed a thirty caliber cartridge case 
outside the door. None or Ta.e Sun Han1s clothing was found in the house 
or surrounding area. Sergea.nt'La.nier accompanied Han Che Chun to his 
home and was shown_ Tae Sun Han's cl.ot;hing, which were in good condition. 
and showed no evidence or tears or bloodstains. The clothes had been 
found by Tae Sun Han's father in a room "next to 5hiJ house" from which 
Tae Sun Han had been .taken by the soldier. A leather glove and two wool 
inserts, found by Han Che Chun atter the soldier had taken Tae Sun Han 
from their home,were turned over to Sergeant Lanier. Lieutenant Zimmerman 
and Sergeant Lanier accompanied the bod;y o! Tae Sun Han to the 8076th 
Mobile Arrq Surgical. Hospital at Chungju (R 9-13,24-27,46-48~69; Pros 
Eics 1-4). , . 

At 1500 hours, 21 February 19.51, at the hospital, Captain Roben M. 
·Lawr~nce, Medical Corps, performed an autopsy on the dead boey of Tae. Sun 
Han. His examination revealed a gunshot wound "over the right shoulder" 
approxlma.tely eight-tenths of a centimeter in diameter as "the wound of. 
entranc~," and "the wound of exit over the right side of the chest 
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four inches above the lower edge of the rib cage, one centimeter in 
size" caused by a bullet "larger than a twenty two or twenty five 
caliber" and "smaller than a forty five caliber. 11 On her face were 
11 five or six contusions and black and blue areas about the chin and 
both angles of the jaw," and a "one centimeter *ff laceration cut of 
the left side of' the head *ff which extended down through all layers 
of the scalp to the bone *** apparently ma.de with a sharp object." 
There was blood on both sides of' her head and a "considerable amount 
of blood matted in her hair," blood clots about both eyes and a 11 con
junctional h8lll0rrhage of the left eye on the lateral side. 11 The head 
wounds were probably incurred; prior to the gunshot wound because ot the 
amount of' bleeding. There was a "six by six centimeter contusion over 
the right middle thigh with a moderate amount of bleeding," a 11 i'iTe
tenths centimeter tear of the left side at the base of the vagina, 
with evidence of bleeding in this area.," and 11a small to moderate amount 
of clotted blood around the ngina. 11 .There was also a "one centimeter 
tear of the left clitoral prepuce with evidence of' acute bleeding and 
clotted blood." These tears around the external genitalia and entrance 
of the vagina indicated a "heavy, severe trauma" to that area. Then 
were no scratches, fingernail marks, or other signs of trauma &t this 
area; upper inner thighs or lower abdomen. The tears could haTe been 
caused by an attempt to penetrate, an actual small penetration, or by 
external digital manipulatiol1. The size of the Tagin&l orifice was such 
that entrance "would be made with difficulty• 11 Smears taken from the 
"external genitalia," "vaginal entrance" and "vaginal vault" showed no 
evidence o! spermatozoa. There were two "circular rings" or marks ot. 
irritation ·around each wrist apparently caused by a rope or a similar 
object. The marks ot irritation probably occurred prior to death because 
starter dea.th irritation would not ha.ve been present to the degree it was.• 
The aa~e of death was the "gunshot wound" causing "hemorrhage int.o the 

lllng, and bronchial hemorrhage." In the opinion of' the medical officer, 
· death occurred "within a period of perhaps fa.ve or six respirations after 
the gunshot 'WOUlld" (R 14-21). 

After delivering the body o! Ta.a Sun Han to the hospital, Lieutenant 
Zimmerman and Sergeant Lanier wer;t to Compan;r C, 728th Military Police 
Battalion, where they spoke to accused at about 1530 hours, 21 Febru.a.r;r. 

Sergeant Lanier ad.vised him o! his 'rights under the 24th Article of War, 
and accused stated that ·he understood them. Accused related that he had 
been on the road between Chungju and Changhowan-ni between 2200 and 2400 
hours, 20 Febraary 1951, and that ··he had fired his carbine that night. 
Asked it he could identify the glove found by' Han Che Chun, he stated 
he ha.d lost i\ on the night of 20 Februar;y. Accused agreed to permit. 
Sergeant Lanier to examine his private parts. 1Lesions11 were obserTed 
on his 'penis and accused stated that this condition had appeared senral 
days before but he "didn't lmow wh&t it was." Upon be:i.Dg into~ that. 
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he was under investigation for rape and murder, accused said, "It wasn't 
rape but it was murder." Accused stated that he would ma.ke a written 
statement if someone would write it for him because his right wrist was 
sprained and swollen. The accused then dictated a statement to a 
stenographer. The st_atement was admitted in evidence as Pro3ecution 
Exhibit 6 over objection of the defense (R 29-31,34-35,48-55). 

In his statement accused related that at approximately 2050 hours, 
20 February 1951, he stopped his jeep at a check-point, asked the guard 
what time it was, ancl. told him that it would be 2350 hours before he 
got back to his company. After he had proceeded appro.ximately 15 or 
20 miles the lights on the j ~ep went. out and when he got out to fix · 
them he was £ired upon by two or more persons. He II shot back" a few 
times, jumped into the jeep, and drove off without lights. About a 
mile or a mile and a half do'Wil the road he saw some Koreans running across 
a field. He turned off the road to investigate and entered a house where 
he found three men. After a futile attempt to find any fireanns he 
ordered one of the men to tie the hands of the other two and accused tied 
the third man's hands. While searching £or other occupants he stumbled 
over a sleeping 12 or l3 year old girl. He awakened her md told her 
to proceed in front of him as he checked the rest of ths house. In 
another room he found "another younger man and two elder people. 11 The 
young man was taken back to the room and told to lie do'Wll with the other 
three men. He put the girl in the jeep and took her with him. Shortly 
thereafter he stopped at a house at 11the junction of the Green Diamond" 
and attempted to leave her there. The girl 11made motions" that she 
wanted accused to "have sexual intercourse" with her and he declined. 
The girl did not; understand and "got mad and started yelling," whereupon 
he "hit her a couple of times and eveeything tu.med black." He next 
remembered starting to get in the jeep. He "wanted to find out where the 
girl was" and went back to the house where he · saw the girl ~ on the 
floor. 11 Her hands were tied and blood was running from her head. I 
got sick. I went. back to my jeep, picked up 'I1J3' carbine and shot her. 11 

He returned to his organization, reported that his jeep had no lights, 
had coffee, spoke to 11 some of the boys at the hospital" and went to 
bed (Pros Ex: 6). · 

That night, after the accused had completed his written statement. 
he was t.aken to the 8076th Hospital and a II short-a.rm inspectionII was 
made by IJ.eutena.nt Junior Grade F.dward B. Twitchell, an officer or the 
Naval Reserve Medical Corps. The examination revealed a 11pa.tccy redness 
over the head or the penis and the adjacent portion of the foreskin, a 
ba.nd approximately one inch in width . which appeared to have some iITi
tation or rather inflammation a round it and I took it to be what is 
called the result ot trauma or the result of irritation, rather th.in a 
contusion, such .as trauma.tic irritation. 11 It was his opinion the condi
tion occurred "not later than 24 hours before I exami.nP.d him" (R 37-39). 
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.2• For the Defense 

After being advised of his rights as a witness, the accused elected 
to remain silent (R 79). 

Sergeant First Class Robert W. Smith, 55th Military Police Battalion, 
testified that he had known accused for four years, and that he had per
formed h:f.s duties as a military policeman in an excellent manner (R 72, 
73). 

An extract copy of accused's service record showing no previous 
convictions by courts-martial was admitted in evidence as Defense Exhibit 
A (R 78). 

4. Discussion 

~- Specification 1 

The uncontradicted evidence established the corpus delicti whereby 
Tae Sun Han, a Korean girl of 14 or 15 years of age, was found dead as 
a result of a gunshot wound in a deserted house in the vicinity or 
Yodo-Nae, Korea. The evidence further showed that, at the time the 
alleged offense was conmitted, accused, a military policeman., was driving 
a military police jeep on the road, which passed the home of the victim 
and the house where her dead body was found., and arrived at his compillY 
area, with a sprained and swollen right band, approximately 1-1/4 hours 
after he should have arrived. A glove, admitted by accused to be his, 
was found where the victim was abducted in a jeep, on which was a painted 
sign similar to a Military Police sign, by an American soldier wearing 
an arm brassard. At about the time 'When accused and Tae Sun Han were 
presumably in the house where her dead body was subsequentzy found, a 
Korean, who lived across the street from the house, heard a. female voice 
calling for help, sounds of beating, and a gunshot, and saw a jeep similar 
to the one hereinabove described leave the scene. The medical testimony 
revealed that the cause of death was a gunshot wound from which death 
resulted almost immediately. This evidence, together with accused's 
voluntary oral and written pretrial statements that he shot and killed 
T.e Sun Han at the time and place alleged, conclusively established that 
accused unlawrully killed her (MCM 1949, par 127a). That the act was 
committed with premeditation and with malice a.forethought was proven 
by the fact that accused sadistieally mistreated her, cruelly beat her, 
bound her with wire., and then obtained his carbine and deliberately shot 
and killed her. All of the elements ot premeditated_ murder as alleged 
are conclusively proven by the evidence in the record of trial (CM 
344821, Werkowski, 1951; CM 329500, Durden, 78 BR 75,80). 
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.2• Specification 2 

Under this specification the accused is charged with forcibly and 
feloniously, and against her will, having carnal lmowledge of Tae Sun 
Han on or about 20 February 1951. 

The Hanual for Courts-Martial, United States Ju:my, 1949, paragraph 
179,2, provides: 

11Rape is the unlawful carnal knowledge of a woman by force 
and without her consent. 

"Any penetration, however slight, of a woman's genitals 
is sufficient carnal. lmowledge, whether emission occurs or not. 

11The offense may be committed on a female of any age. 
11Force and want of consent are indispensable in rape; but 

the force involved in the act of penetration is alone sufficient 
if there is no consent • 11 

The elements of proof of the offense of rape are: 

11 (a) That the accused had carnal knowledge.of a cert.ain 
female, as alleged., and (b) that the act was ckme by force 
and without her consent." (MCM, 1949, supra) 

The credible evidence established that on the night of 20 February 1951 
Tae Sun Han was .forced, at the point of a gun, to accompany accused in the 
jeep that he was driving. She was taken to mi abandoned house where ac
cused severely beat her, raped her, bound her with wire, and shot her 
with his carbine. Her dead body was found the next morning completely 
nude with her hands tied behind her back. ihe CQmmission of the act of 
rape and the proof that the accused was the. perpetrator rest upon circum
stantial evidence. Circumstantial evidence in order to convict must ex
clude all other rational hypotheses except that of guilt (CM 2:79398, 
Randolph, 52 BR 193,197). 

The general rule as to circumstantial evidence has been stated as 
follows: 

"Circumstantial evidence need not be such that no possible 
theory other than guilt can stand., wt the theory of guilt must 
be beyond a re~sonable doubt, i.e., the circumstances lllllSt not 
be consistent with innocence within a reasonable doubt. They 
must be inconsistent -with,;..or~.such·.:.as-:.t.o·'.ax.olude, every reason
able cypothesis or theory o:t innocence. *** 

11It is not necessary that each particula.r fact should be 
proved beyond a reasonable doubt if enough f.cts are proved to 
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satisfy the jury, beyond a reasonable doubt, of all the facts 
necessary to constitute the crime charged. In other words, the 
rule does not require the jury to be satisfied beyond a reason
able doubt of each link in the chain of circumstances relied 
upon to establish the defendant's guilt, nor does it require 
that the evidence should produce absolute certainty in the minds 
of the jurors. It is sufficient if the evidence produces a moral 
certainty to the exclusion of evecy reasonable doubt." (CM 284006, 
Wells, 55 BR 207,217, quoting from Wharton's Criminal Evidence., 
11th Ed., Sec. 922) 

"***Proof of penetratio~, beyond every reasonable doubt, is, 
of course, essential; but such proof need not be direct nor is 
it necessary that it be shown by testimon~--of the outraged 
female. Proof of this element of the offense by circumstantial 
evidence may be made and it is sufficient if facts be proven from 
which penetration may be inferred. n ( CM 322565, Osburn, 71 BR 
285,~) 

The chain of credible evidence occurring on the night of the crime 
points inexoribly to the conclusion that accused is the rapist. Accused 
took Tae Sun Han from her home by force and took her to an abandoned 
house. Accused's assert.ion that she indicated by motions that she wanted 
him to engage in sexual relations., which he refused., is unworthy of belief. 
On the contrary, it is indicative of the nefarious state of mind of ac
cused. He. could have had no other reason for abducting an immature and 
presumably innocent girl by force at about midnight and ta.king her to 
an abandoned house. Accused,1s glove and the victim1s clothes, which 
showed no evidence Qi' bloodstains or tears,.were found where accused 
had abducted her/ffould indicate that she had been disrobed prior to 
the time she and accused left the house. That night a Korean witness 
he.rd cries for help, sounds of beating and a gunshot in the house 
where the victim's body was later found, which was corroborated by 
accused ·and the medical testimony. The condition of Ta.e Sun Han's 
genitalia and the area. a.round her genitalia, particularly at the .en
trance to her vagina, showed that penetration of her private parts had 
been ma.de. That it was not done by fingers is sho'Wll by the fact that 
scratches and fingemail marks wez:e absent. That it was caused by ac
cused I s penis is show by the fact that this portion of accused's body 
revealed irritation or inflammation which had been sustained within the 
period when the accused was with Tae Sun Han. Accused's assertion that 
this condition had been there for several days and that he could not, ex.
plain its presence is contrary to the medical evidence and the physical 
facts. It may be assumed that the act of accused in ld]Jing his ravaged 
victim was for the purpose of forever sealing her lips, thus preventing 
her from revealing the identity or her attacker. All the facts and 
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circumstances of the case lead to the inescapable conclusion that accused 
ba.d carnal knowledge of Tae Sun Han as alleged. That he did so prior 
to killing hm- is evidenced by the substantial bleeding of Tae Sun Han 
in and around the area of hm- genitalia which could not have occurred 
after death. 

The Board of Review, therefore, concludes that the evidence is 
legally sufficient to sustain the finding of the court as to this 
specification• 

.2,. Pretrial Statements of Accused 

The defense objected to the admission of accused's pretrial state
ments as involuntary. Sergeant Lanier, an investigator, testified without 
contradiction that, prior to the interrogation, he advised accused of his 
rights under Article of War 24, after which accused stated that he under
stood his rights thereunder. That accused was on military police duty 
is further indicative of his· knowledge of his rights in this regard. 
The fact that a confession or admission otherwise admissible was ma.de to' 
an investigator during an investigation of charges does not make the con
fession or admission inadmissible (MCM 1949, par 127,i. From all the cir
cumstances, it is the opinion of the Boa.rd of Review that the pretrial. 
statements or accused were in fact voluntary and are therefore admissible. 

;. Accused is 22 yea.rs of age. His current tour of duty ext.ends 
from 29 May 1950 with three years prior sern.ce. His character and 
efficiency ratings as of 28 February 1951 are shown as "Excellent." 

6. The court. was legally constituted and had jurisdiction over 
the accused and of the offBnSes. No errors injuriously affecting the 
substantial rights of'. the accused were committed during the trial. The 
Board of Renew is of the opinion that the record ot trial is legally 
sufficient to support. the findings of guilty and the sentence and to 
warrant confirmation or the sentence. A sentence to be dishonorably 
discharged the service, to forfeit all pay and allowances to become due 
after the date of the order directing execution of' the sentence, and to 
be confined at ha.rd labor for life is authorized upon cGnviction of a 
'Violation- o! the 92nd Article of War. 

, J.A.G.C. 
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Office o.f The Jud:::;e Advocate General(326) 

'i'l!:3: Jl;DICIAL CUU·:CIL 

Harbau[:;h, Lickelwq.it and Young 
Of.ficers of The Judge Advocate Get:eral I s Corps 

In the i'orec;oin3 case of Corporal 2-obert Jar.tes :iJolon, 

:'.A 19275753, Com:1.n.ny "C", 720th Eilitary Police :Sattalion, 

A?O 301, upon the concurrence of The Judge Advocate General 

the sentence is confirmed and will be carried into execr:.tion. 

A United States Penitentiary is desi,~nat'.:cl as the -nl2.ce of 

confinement. 

Edward H. You 

26 llay 1951 

I concur in the foregoing action• 

.l/jj'liil~L11-~ l). Siilt~'i 
Hajor General, USA 
Acting The Judse Advocate General 

~//JJ°/ 

1 511 2 

http:Com:1.n.ny
http:Lickelwq.it


(327) 

DEP/.R.n::;irr OF' THE Af?J}Y. 
Office of The Judge Advocate General 

Washin6tcn 25, D. C 

JAGH CM 346132 MtW 2 ;, ;J51 

UHITED STATBS ) . SEVENTE iJUY 
) 

v. ) 
) 

Trial by G. C. !J., convened 
at Stuttgart, Gerrr~rq, 4 April 

First Lieutenant JCSEPn H. IiliLIY ) 1951. Dismissal. 
(0-1685542), Headquarters and ) 
Headquarters Conpany, 7767 USAPJ?dR Tank ) 
Training Center, APO 114 ) 

OPTIIION of the BOA.RD OF' REVIEW 
BROllHE, FUNN and JREIJJID 

Grficers of The Judge Advocate General's Corps 

The Board of Review has examined the record of trial in the case 
of the officer named a:0ove and submits. this, its opinion, to The Judge 
Advocate General under the provisions of Article of War 50 (d). 

The accused was tried upon the following Charges and Specifications s 

CHARGE Is Violation of the 95th Article of War. 

Specificationa In that First Lieutenant Joseph H. Kelly, 7767 
USAREU'll Tank Training Center, APO 114, US Arrey-, did, at Vilseck, 
Germs.ny, on or about 8 1'.ilrch 1951, with intent to deceive 
Colonel Rothwell H. Brown, Commandant, 7767 USAREUR Tank 
Training Center, APO 114, US Army, officially state to the said 
Colonel Rothwell H. Brown, that he had taken the 9 o'clock bus 
to Grafenwohr Sub-Post, that he had gone to the Post Exchange, 
the American Express, and then returned to Vilseck on the 
11 o'clock bus, which report was known by the said First 
Lieutenant Joseph H. Kelly, to be untrue. 

CHARGE II1 Violation of the 96th·A.rticle of War. 
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Specifications In that First Lieutenant Joseph H. Kelly, 7767 
US.AREUR Tank Training Center, APO 114, US Arm;t, did at 
Vilseck, Germany, on or about 8 March 1951, in an affidavit 
make under oath a statement in substance as follows, "I got 
on the bus at about 0900 hqurs, 8 March 1951, at Vilseck to 
go to Grafenwohr. At Grafenwohr I went to the American Elcpress 
on personal business and then I boarded a bus at the EX: to 
return to Vilseck at about 1000 hours, 8 March 1951. At the 
American Express I attempted to get some personal information 
about a loan. I talked to a clerk at the American Express re
garding a possible loan", which statement he did not then 
believe to be true. 

He pleaded guilty to the Specification of Charge I and not guilty to 
Charge I, but guilty of a violation of Article of War 96; and guilty to 
the Specification of Charge II and Charge II. He was found guilty of 
the Specification of Charge I, not guilty of' Charge I, but guilty of a 
violation of Article of' War 96, and guilty of the Specification of 
Charge II and Charge II. No evidence of previous convictions was intro• 
duced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence but recommended that it be commuted to 
forfeiture of $100 per month for six months; and a reprimand, and for• 
warded the record of trial for action under Article of War 48. 

The record of trial di~closes that at approximately 0900 hours, 8 
March 1961, at Vilseck, Germany, Colonel Rothwell H. Brown, Commandant, 
7767th US.AREUR Tank Training Center, directed his adjutant to have the 
accused report to his office. The accused could not be located. Between 
1115 and 1130 hours the same day the accused reported to Colonel Brown and 
when the latter asked him where he had been that morning, the accused replied 
he had gone to Graf'enwohr, on the 9 o'clock bus, visited the Post Exchange, 
did business with the American Express where he discussed the possibility 
of a loan and returned to Vilseck on the 11 o'clock bus. Colonel Brown 
told Captain Richard Edm.ark, the Adjutant, "I'd like to have you take a. ' 
statement in writing from Lieutenant Kelly, and have him swear to the state· 
ment, alld then I want you to check on the statement •••"• After having 
been advised of his rights under Article of War 24 the accused stated, •r 
know 'l.rzy' rights•, and signed a typewritten statement which was, in substance, 
to the s8Jil.8 effect u his oral remarks to Colonel Brown. This statemant 
was subscribed and sworn to by the accused before the Adjutant. It was the11 

delivered to Colonel Brown who instructed the Adjutant to investigate the 
truth of the statements contained therein. The latter accompanied by the 
accused went to Grafenwobr and made contacts with the driver of the bus 
referred to by the accused and the manager of the American Ex:press Compa?IY• 
Ea.ch of these persons denied having seen or having had e:ay dealings with 
the accused that morning. Other employees of the American Express Compa?IY 
did not recall having seen him. Fur·thermore, an American civilian, 
Patricia. Meisner, who had gone to Graf'enwobr.on board the bus 
referred to by the accused, stated that during the entire trip she was the 

2. 
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only American on the bus. When the accused and Captain Edmark returned to 
Vilseck~ the accused went to Colonel Brown and said ~I am very sorry I 
lied to you this morning. I was nervous and said the first thing that 
came to rey- mind"• · 

After his rights as a _witness were explained to him h~r the law member, 
the accused elected to testify under oath and stated in substance that in 
November 1950 he was assigned to the 7767th Tank Training Center and 
detailed as Club, Bank, Mess and Billeting Qf'ficer. Vlhen he assumed his 
duties, he was informed that the club was $1200 in debt. However, during 
the period that he was in charge, he paid the debt and increased the net 
worth of the club to over $6,000. In February 1951, the local Commissary 
Of'ficer reported to the accused's Commanding Qf'ficer that the Qf'ficers' ·_ 
Club had purchased a greater quantity of coffee then it could possibly have 
used. Investigation revealed that over $174 worth of coffee was missing. 
The Club Mess Sergeant admitted that he had "taken'' the coffee. Ch_ a day 

_when the club personnel were not at work,.a hurried audit of the club's 
books was made, and in addition to the missing coffee it was disclosed that 
there was a $140 shortage. When the accused's commandi~g officer was in
formed about the ~hortages, he told the accused that he intended to court
martial him. However, a subsequent examination of the club record4revealed 
that· the audit was in error as to the $140 shortage. Ch 7 March 1951, 
when the accused learned that he had been cleared of the auditing errors 
and that the sergeant was to be made chargeable for the coffee theft, the 
news so pleased him that he spent that night drinking with friends in the 
nearby town of Sulzbach. The following morning he arose at about 0800 hours 
but was unable to get a taxi and so did not arrive at Vilseck until after 

_1000 hours. At'ter he received the Adjutant's message to report to Colonel 
Brown, he did so and made the oral statement above mentioned. He then re
turned to the Adjutant's office where he signed the wr~tten statement set 
out in the Specification of Charge II. Accused admitted that the written 
statement· above mentioned was false. ,. · He attributed his actions to fear 
of his commanding officer, testifying that he "said the first thing that 
came to .(his) miud. u Re tttried to bluff it out not ,thinking that the 

· statement would be checked. (He) later realized(his) error"• At approxi
mately 1500 hours he returned to Colonel Brown's office and said, "I'm 
~ery sorry I lied t'o you this morning". When he was. questioned in court 

·as to wey he had lied to the Colonel, accused said that he had been drinking 
all night, waa afraid and was sure that if he had told the Colonel that he 

, 
11 had not been at work''~, he would have beeri court-l1l3.rtialed. 

He added that during his approximately a½ years service he has had no 
record of courts-martial or. punishment under the 104th Article of War. He 

_was given two honorable discharges as an enlisted man. He has had no prior 
experience in accounting for non-appropriated funds. He asserted tha:t; he had 
reimbursed the Officers' Club in the sum of $174.48 for the shortage caused 
'by the sergeant's theft of the coffee~ 
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Based upon his observation and on the general reputation of the 
accused as to performance of his duties, it was the opinion of Captain 
Ed.mark, the Adjutant, that accused tthas a salvageable value to the .A:rrrr.1 
as a commissioned officer". 

The accused was given a conmendation by Colonel Oscar w. Koch for 
outstanding performance of duties as mess officer from 17 to 19. January 
1949 aboard the US Army Transport General Mr,urice Rose. He was given a 
school certificate from the 7767th Tank.Training Unit, Vilseck, Germany, 
dated 18 November 1949, showing the co:::npletion by the accused of the 
Officers t Basic Tank Course with a rating 11 superior0 • 

According to Maj or William D. Thorne who had the accused under his 
direct control for a period of from 8 months to a year with the Thitd 
Battalion, 6th Armored Cavalry, the accused's performance of duty as an 
officer and his reputation as a tank man were such as to cause 1~jor 
Thorne to recommend the accused for promotion from second to first lieu• 
tenant. Major Thorne had 0 nothing derogatory to say" about the accused's 
work as a special service officer. According to reputation, the accused 
is·very proficient and above average in a technical nature as a tank platoon 
officer, "but on some occasions (he) didn't have quite the drive necessary 
for running his particular platoon". T.n Major Thorne 's opinion the accused 
as an officer "will be of service to the Ar::eyn. 

After being fully advised of the consequences, ihe accused pleaded 
guilty to the offenses of false official statement and false swearing in 
violatio,n of Article of War 96. Such pleas are in:themselves a convic
tion. Y 

The qffense of making a false official §~tement with intent to 
deceive Y and the offense of false swearing ~ are violations of Article 
of War 96. 

The record of trial discloses that, upon arraignment, accused pleaded 
guilty to the first offense (false official statement) as violative of 
Article of War 96 and not Article of War 95, as charged, whereupon the law 
member erroneously informed accused thatthe maxi.mum punishment for that 

1/ 
- Kercheval v. United States, 274 u.s. 220, 223 (1927). 

2/ . 
- CM 278249• Waldman• 51 BR 347 • 358; CU 339494• Clifford• 5 BR-JC 1:n. 

138~139. · 
y 

CM 283124• Phillips, 55 BR 31~ 34; CM 342627• Webster• 8 BR-JC 121• 134. 
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offense included confinement at hard labor for six months.!±/ However, 
in view of the fact that the sentence adjudged by the court was gj.smissal 
only., the erroneous instruction was not materially prejudicial. 2/ 

The following information pertaining to the officer above named was 
obtained from the records of the Department of the Army: 

The accused is 28½ years of age and is single. His father died in 
1936. His mother is living. He has four sisters. He has completed 3½ 
years of high school. His former occupation was an employee of the 
Hartford Times., Hartford, Connecticut at $20 per week.· There is no record 
of civilian o.t'fenses. His military record shows that he enlistsd in the 
}.;r:Jiry on 7 January 1943., served with the 3701 AAFBU and was honorably dis
charged on ll December 1945. He reenlisted on 1 May 1946, served with an 
AAC regiment and was honorably discharged on JO August 1948. He attended 
aviation cadet school for five months, pre-flight school for 5 weeks., 
and the flight engineering school for five months. He was connnissioned 
Second Lieutenant on JO August 1948, and in January 1949 he was trans
ferred to the European Command. He was promoted to First Lieutenant on 
4 August 1950. He has no record of previous convictions or punishment 
under the 104th Article of war. His AGCT score is 127. 

The court was legally constituted and had jurisdiction of the person 
ar:rl of the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty am... the sentence. The sentence is legal 
and its confirmation is warranted. 

J.A.G.C--------------

~ . 

Subparagraph 78b,-p. 76, of the Ma.mal for Courts-Var:tial1 u.s. ~,i~~9; CJ.I 224286; Higntower., 14 BR 91, 105; CM_ 232592, Law, l9 m ., 
J CM ·242082,- Reid, 26 BR 391., 399; CM 281669, }lidge'tt; 54 BR 199, 202. 

y . . . . . . . . 
Cll.,30'2193, Stanlehlt al, _21 BR (ETO) 175, 182;__c.:r. Subpar~aph 8~ 
P• 91, of the Man for Courts-Martial, U~ s. ~, 1949; CM 232160 
JlcClou~, 18 BR 369, 396; CK 312773, Johnston., 13R 2691 292; C:U 319591, 
Pogue, 8 BR JBS, 396. _ .. 
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DEPARI'MENT OF THE AR4Y 
Office of The J~ Advocate General 

(332) 
TEE JUDICIAL COONCIL 

Harbaugh, Mickelwait and YO\Ulg 
Officers o£ The Judge Advocate Genera.l's Corpe 

In the foregoing case of First Lieutenant Joseph H. Kelly, 

0168554,2, He&dquarters and Head.quarters Cc;mpan)", 7767th ..tJS.Am;tm 

Tanlc T:t-a1n1ng Center, APO 114, upon the concurrence of The Judge 

Advocate General the sentence is confirmed but comuted. to a 

reprimand and forfeiture of One Hundred Dollars pay per month 

for six months. As thus commuted., the sentence will be carried 

into execution. 

~~ Absent·on lee.Te 
c. B. Mickelwait, Brig Gen, JAOO Edward H. Young, Colonel, JAOO 

JAOO 

25 May 1951 

I concur 1n the foregoing action. 
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DEPARTMllTT OF THE .ARMY 
Of'fice of The Judge Advocate General 

Washington 25, D. C 

MA"t 2 8 1951 
JAGH CM 346364 

UNITED STATES ) 25TH lNFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at APO 25, 
) 10 April 1951. Dishonorable dis

Private NATHANIEL ROEBUCK BEATTY) charge, total forfeitures after 
(RA-15409337), Service Battery, ) promulgation, and confinement at 
159th Field Artillery Battalion, ) hard labor for life. 
APO 25. ) 

OPlliION of the BOARD OF REVIEV'l 
ERGVNE, FLYNN and IRELAND 

Of'ficers of The Judge Advocate General's Corps 

• 
The Board of Review has examined the record of trial in the case 

or the soldier named above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. 

The accused was tried upon the following Charges and Specifications 1 

CHARGE Is Violation of the 93rd Article of War. 

Speci.ficationa In that Private Nathaniel R. Beatty, Service. 
Battery, 159th Field Artillery ]attalion, did, at Konju, 
Korea, on or about 13 January 1951, with intent to do him 
bodily harm, connnit en assault upon a Korean National 
(Kim Hong Yori). by sp.ooting him in the leg, with a danger
ous weapon. to wit1 a carb:ine. 

CHARGE IIs Violation of the 92nd Article of War. 

Speoif'ioationa . In that Private Nathaniel R. Beatty, Service 
Batte.;'Y·, 159th Field Artillery Battalion~ did, at Konju, 
Korea, on or about 13 January 1951, with ma.lice aforethought,. 
_willfully., deliberately, ~eloniously, tmlawf'ully, and with 
premeditat~on kill, Ko Yong Kun a human being by shooting 
him with a carbine. 

· I 511.2 
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The accused pleaded not guilty to, but was found guil~ of the Charges 
end Specifications. Evidence of one previous conviction, by sunnnary 
court.:.ma.rtial, was introduced. He was sentenced ~ob e dishonorably 
discharged the _service• to forfeit all pay and allowances to become due 
after the date of the order directing execution of the sentence, and to 
be confined at hard labor at such place as proper authority mey direct 
for the term of his natural life. The reviewing authority approved the 
sentence ari forwarded the record of trial for action under Article of 
War 48. 

The record of trial di~closes that at about 1430 hours on 13 
January 1951 Hong Mong Suk was standing at the gate of his house in 
Konju, Korea (R 10, 16). The accused, who had no permission to leave 
his battery area (R 24, 30, 36) came into the yard, entered the house 
and-searched the two rooms. He then approached Hong at the gate, 
searched him and examined his government pass. At that time Ko Yong Kun 
(R 16) approached and tried to pass through the gate but when he saw the 
accused standing there, he turned and walked away. The accused returned 
the pass to Hong, said something apparently to himself in English, took 
his. carbine from. his shoulder. and shot Ko in the back (R 10). Ko was 
about six meters from the accused when the shot was fired (R 10). The 
latter then turned and walked awey- (R 10). There were bullet holes. in 
Ko's back and chest (R·1s-1e). He died about an hour later (R 17) and 
was buried the next day (R 18). 

At about 1700 hours on 13 January 1951, at Xonju. Korea, accused 
entered the house of Kim Hong,Yori who was eating his supper. The 
accused looked around, walked out of the room and into the kitchen whe~e 
he began talking to Kim•s· sister-in-law. She became frightened and ran 
out or the back door (R 20). She escaped over the fence whereupon the 
accus~d came back and went through the front gate followed by Kim. When 
Kim Sa?{ the accused walking away, Kim began to walk back to the house 
(R 21). As he did so, he turned his head to look at the a.coused (R 21, 
23)•. The latter raised his carbine to-his shoulder, aimed ~t and fired 
three times. at Kim, wounding h:im in the left leg above the knee cap· 
(R 21, 22). The·accused then ran away (R 23). 

The accused having been advised as to his rights by defense 
counsel and the law member (R 25, 26) elected to be sworn· as a witness 
(R 27) and testified in substance, as follows a 

After being given permission by his assistant chief of section to 
leave the battery area to get a haircut the accused walked toward town 
(R 27). He encountered several Koreans and a military po+iceman and 
asked_ them where he could find a barber sh.6p, to no avail. He started 
back toward the battery area and met some more Koreans who asked him 
whether he wanted a:ny whiskey or women. He answered in the negative 
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and asked the location of a bar~er shop. One of the Koreans pointed 
down the road. The accused proceeded in that direction past the battery 
area and turned down a road to the right until he arrived at a building 
from which many Koreans were coming. They looked at the accused, re
turned to the building and. closed the gate door. The accused thought 
that this was "kind of funey"• so he opened the-door and went into the 
yard of this building to find out why the Koreans. were running (R 28). 
The accused looked around and called to one of the Koreans to "come here". 
The accused then went to a ·hole in the "door" and attempted to crawl 
inside the hole where about eight Koreans were. He took his rifle from 
his. shoulder and held it in both hands. Just then a couple of Koreans 
brushed against him as they ran past 6 causing his weapon to go off. The 
accused went to the baok yard, intending to return to his area. While 
he was in the back yard, some one said "Drop that gun, soldier•. The 
accused turned around and saw two •soldiers"· facing him. Che of them 
had his weapon pointed at the accused. The latter was told again to drop 
his "gun•. A discussion ensued between the accused and the two "soldiers" 
concerning laying down his weapon. Finally. the accused and the two 
•soldiers" laid down their weapons~ The accused observed an "MP" brassard · 
on one of the "soldiers". Che of them moved toward the accused, identi
fied himself as a. lieutenant and told the accused that there was a report 
at the "~IP" station that "there was some GI out killing". The accused 
said that he knew nothing.about it but that his weapon had been accidently 
discharged (R 29). A Korean nearby spoke to the :interpreter and then the 
latter said to the lieutenant "This· is the one, sir". The accused accom
panied the lieutenant and the others down the road. When the lieutenant 
asked the accused whether he was "in the Engineers•, the latter replied 
in the affirmative.· The group including the accused proceeded·to the house 
where there was a dead Korean. The lieutenant asked the accused whether 
he had ever seen the dead man before and the accused replied in the negative. 
About an hour later a witness to the shooting of the dead man arrived and 
identified the accused. The lieutenant then asked the accused wey he had 
not shot the only witness (R 30). The accused gave his nue. rank6 serial 
number• organization and the name of his battalion commander to the 
lieutenant. Then the accused accompanied the lieutenant to "the other 
Korean•a houselt about two or three blocks a.way where they went inside 
the house. A man was lying on a bed. The light ns not good but the 
Korean identified the accused as the man who had shot him. On the way 
back to the battery the lieutenant said to the accused 6 "Now don't you 
wo~ry about it. Beatty. Don•t you worry too much about it. If you 
didn't kill.that man 6 just don't worry because you know how these Koreans 
area When they don't know :who did it. the first person they drag in to 
look at, they always SfJ¥ he did it whether he .did it or not. They just. 
don •t know6 so don't worry about it. The first· GI they see6 they all say 
that he is the same one tha~ did it. So, just don •t worry about it and 
we will try to straighten it out." The battery commander placed the 
accused under arrest (R 31). · 
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Accord:ing to the accused1 when the military policemen picked him 
up, he was a.bout 200 yards a.WO¥ from the dead man's house and a.bout 400 
or 450 yards from the injured man's house (R 34)•. The accused denied 
f'ir:ing his carbine more than once that afternoon (R 35). He admitted 
that on that afternoon no one threatened or assaulted him, physically or 
verbally. and no one gave him any cause or reason to shoot "them". He 
admitted that he had no authority to search anyone's house or enter his 
premises on that afternoon but denied searching anyone's. house.· He also 
denied molesting aey Kore.ans in aey manner. He asserted that he was 
apprehended by the military police about one minute after he accfdentally 
fired his weapon {R 35). 

Mlrde}" is the unlawful killing of a human being with ma.lice a.fore
thought • . _14aJ.ice may consist of anY intention to cause death or.grievous: 
bodily harm'!:/ and may be presumed when a homicide is caused without legal 'Z./ 
excuse by the use of a deadly weapon in a manner likely to result' in death.!{ 
A deadly w~i,pon is anything with which death mey- be easily and readily · 
produced.:!:/ :Murder does not require premeditation. but if premeditated, 
it is a more serious offense and may be punished by death. :Murder is pre
meditated when the th.ought of talcing life was consciously conceived, a 
specific :intention to kill someone formed id the intended act considered 
f~r a substantial period, however brief. ~ It is not indispen~13-ble to 
establish that a particular motive for talcing a life be shown. ~ _ 

1/
- Subparagraph 179a, P• 230,of the Manual for Courts-Martial.,~ u.s. Af:ttl• 

1949. -
21-
- Subparagraph 179a, P• 231,of the Manual for Courts-Martial, u.s. Anrf, 

1949. -y . 
Subparagraph 125a, P• 151, of the Manual for Courts-Martial~· 
~; Vacaaro v. Collier., 38 F.2d 862., 8691 hn 19 

!I . . .• 
Acers v. United States., 164 U.S. 388., 391 (1896). _y . . .· 
Subparagraph 179a, P• 231 of the Manual for Courts-Martial, u.s. Army, 

- 1949; CM 337089., Aikins and Seevers., 5 BR-JC 331. 375 1 390 and authori-
ties therein cited; CM 339254, Barnes et al, 8 BR-JC 219,,.24gJ 2-63j,' ~CM ,34,4372, 
Davis• BR-JC, {page 5 of Opinion} April 1951; Bostic v. United States 1 

94 Fe2d 636., 638, 639, hns 2-5 (App. D·c 1937).
§/ . . 

Pointer v. United States. 151 U.S. 396 1 413, 4141 bn 8 (l.89_4)1· Ciullo. 
MCrJAG.A. 3551 357; Cockrell, MCrJAG.A., 361, 364. · 

•
DC Mi. 1930. 

. 4 
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The evidence detailed above establishes that after the accused 
had entered the premises of Hong Mong Suk and searched the two rooms, 
he approached Hong, who was standing at the gate, searched him and 
examined his government pass. At this time Ko Yong Kun approached and 
tried to pass through the gate but, ~hen he saw the accused standing 
there, he turned and walked away. The accused returned the pass to Hong, 
said something in English, took his carbine from his shoulder and for no 
apparent reason shot Ko in the back at a distance of apout six meters. 
Ko died from the wounds later in the afternoon and was buried the next 
dey. A more cold-blooded slaying can scarcely be imagined since no 
words passed between Ko and the accused and~ in so far as can be deter
mined from the record, the deceased gave the accused no possible provo
cation. The facts support the conclusion that t~~ homicide was "c?n-
sciously conceived and deliberately executed". 'Ji · · 

No medical evidence as to the cause of Ko' s death was introduced 
but there was testimony that he fell on the ground with "blood --
streaming out of his back" (R lO)i that ·there were "bullet holes on the 
chest and on his back" (R 16); that one bullet hole_was in the "left 
side shoulder" (R 17) about "4 inches below the shoulder blade". (R 18) 
and a bullet hole. •about 4 inches left from the center of the chest and 
four mches down from the shoulder on the lef't front side of the chest" 
(R 18-19). While the wounds were being treated, "all of a sudden, his. 
movements stopped,his hands went to his sides, he_closed his eyes and 
didn't move• (R 18). The evidence discloses .that the wounds were of a 
nature which in the conunon experience of mankind would be considered as a 
type calculated to endanger and destroy life, and as such that they would 
be the immediate cause of Ko's death. Therefore, in the absence of a o/ 
showing by the accused that these wounds did not result in Ko 1 s decease E/ 
it must be concluded that the bullet entry produted the fatal outcome 
charged; thereby criminal responsibility is imposed upon the accused. 2/ _ 
Uo evidence was offered to negate this conclusion. 

Accused admitted in his sworn testimony that he was about 200 yards 
from the "dead man'iis" house when he was apprehended and he also testii'ied 
that his carbine was.fired once that afternoon. The accused was clearly 
identified. 

Y CM 345284, Walker, BR-JC, April 1951 (Board of Review Opinion, P• 2). 
a/ 
- CM 314402.t Heffner• 64 BR 119,125. 

.. _,__.__ 

Y ~M .339254.,. ];3arnes et al. supra.. 248• 265J -CM 3_45284• Walker. BR-Jc. 
April 1951, (Board of Review Opinion. P• 3). 
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It was the duty of the trial· court to weigh the evidence, judge 
the credibility of witnesses and determine controver·ted issues of fact 
prior to ar_rjiving at its findings of guilty of the specifications and 
charges •. 10; Those findings 'are entitled to considerable weight by 
reason of the superior position the crrt enjoyed in observing the 
witnesses and hearing them testify•.!!. The Board of Review in exercis
ing a similar function upon appellate review, pursuant to the provisions 
of Article of War 50(g), concludes that the competent evidence in the 
record of trial justified the court I s findings of guilty as tg2gharge II 
snd its Specification and that they should not be disturbed. '};fJ 

In view of the overwhelming proof of guilt of the nrurder charged, 
and since the sentence adjudged is e;ppropriate upon conviction thereof, 
it would serve no useful purpose ~ to discuss the evidence as to the 
offense of assault with intent to do bodily harm with a dangerous weapon 
(Charge I snd its Specification), other than to remark that the findings 
in that respect were amply support.ed by the evidence. 

According to Department of .Army records, the accused is 21 years 
of age snd single.· He rrey have been married at one time as he has a 
son. He graduated from high school in 1948. He enlisted on 8 June 
1948 for a period of three years snd joined his present organ~zation in 
November 1950. He has a record of one previous conviction by summary 
court-martial on 5 May 1950 for absenting himself without proper leave 
from guard. 

2:21Subparagraph 139a, P• 184 of the Manual for Courts-~..artial, u. s • .A.r5t, 
1949J CM 325457°; McKinster, 74 BR 233, 241. 

1V ~ 
- CM 323161, Iacewell et al., 72 BR 105, 109. 

12/ 
- CM 335526, Tooze, 3 BR-JC 313, 340-341; CM 338993, Pelkey, 6 BR-JC 

289, 308, 309; CM 343793, Cruikshank, BR-JC, 8 Y.arch 1951,(Board 
of Review Opinion, P• 12). 

El 
VVhitfield v. State of Ohio, 297 u. s. 431, 438, hn 3 (1936); 
Claassen v. United States, 142 U.S. 140, 146, hn 2 (1891); Jordan, 
MC-JAGA 365, 369. 

• 

6 
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The court was legally constituted and had jurisdiction of the 
person and the offenses. _No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally suffi
cient to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. A sentence to death or imprisonment for 
life is mandatory upon conviction of premeditated murder in violation of. 
Article of War 92. 

• 

• 
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DEPA.RI'MEN! OF THE ARMY(340) Of.fice of The Judge Advocate General 

.THE JUDICIAL CO~IL 

Harbaugh., Mickelwait., and Y·oung 
Officsrs of The Judge Advocate General's Corps 

In the foregoing case of Private Nathaniel R. Beatty 

RA 15409337, Service Battery., 159th Field Artille17 Battalion., 

APO 25., upon the concurrence of The Judge Advocate General the 

sentence is confirmed and will be carried into execution. A. 

United States penitentiary is designated as the place of 

confinement • 

• 

I concur in the foregoing action. 

~IA·M~ ~ 
Major General., USA.:i Q~ ~ting The Judge Advocate General 

~---7/fc&1 
I 51 I 2 



(341) 

DEPART1lEHT OF THE AR.Ml 
Ot:'fice of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 346409 MAY 2 8 1951 

UNITED STATES ) EIGHTH UNITED STATES Af?J."d KOREA (EUSAK) 
) 

v. ) Trial by G. C.M., convened at Taegu, 
) Korea, 2 I.lay 1951. Dishonorable 

Private BILLY T. HiliES(RA 14316939), ) discharge, total forfeitures after 
54th Engineer 1~:intenance Company, ) pronrulgation, and confinement at 
APO 301. ) hard labor for life. 

OPINION of the BOARD. OF REVIEW 
BROilNE, FIXNN end IRELAND 

Officers of The Judge Advocate General's Corps 

The Board of Review has examined the record of trial in the case 
,of the soldier n~~ed above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Council. 

The accused was tried upon the following Charge end Specificationt 

CHARGE1 Violation of the 92nd Article of War. 

Specification, In that Private Billy T Hines, 54th Engineer 
Maintenance Company, did at Taegu, Korea, on or about 
30 March 1951, with malice aforethought, willfully, 
feloniously, end unlawfully kill Private First Class 
Elbert D Vangundy, a human being, by shooting him with a 
carb:ine. 

He pleaded not guilty to, but was found guilty of, the Charge and Speci
fication. No evidence of previous convictions was introduced. Accused 
was sentenced to dishonorable discharge, forfeiture o~ all pay and allow
ances to become due after the date of the order directing execution ot 
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the sentence and confinement at hard labor for life. The reviewing 
authority approved the sentence and forwarded the record of trial £or 
further review. 

The substantial evidence in the record of trial discloses that 
at approximately 2200 hours, 30 March 1951, four enlisted men, including 
Private Barber and Private First Class Vangundy (known as "Gundy") were 
in Room 13 of the 54th Engineer Maintenance Company barracks at Tae.gu, 
Korea, when the accused, Private Billy T. Hines. entered the room (R 10, 
13, 16). The latter innnediately charged Vangundy with talcing and failing 
to return his flashlight and pistol belt (R 10, 16). Vangundy denied 
the accusation but when accused reiterated the charge. Vangundy became 
angry and told accused that he would "whip" him if he again made this ac
cusation (R 10. 11, 16). Accused turned awa:y and walked across the room, 
saying something which was not intelligible to the witnesses (R 12). 
"Gundy• made a remark to the effect that he did not care if accused had 
been in the First Marine Division (R 12, 16). 

At this juncture, accused unslung his carbine, "racked the bolt 
bac~ and fired (R 12, 15). "Gundy" buckled up and "grabbed" Private 
Barber, who was standing next to him, around the waist and they both 
fell to the floor (R 12, 15, 16). Accused took about four steps toward 
his victim and fired a second shot which went through Barber's jacket 
(12, 16). As Barber was trying to drag "Gundy" behind the bed, the 
accused fired a third time (R 12, 16). The accused then walked .over to 
his own bed, sat down, and said something which sounded like "I should 
kill him" (R 17). Barber was talking to him all the time and. eventually 
accused threw his carbine into the middle of the floor, lay down on the 
bed and lit a cigarette ·(R 17). Vangundy was observed tc;, have a hole 
"through his middle" (R 17). 

The victim was .talcen to the Fourth Field Hospital in Taegu (R 20), 
where Captain Nelson, M.c •• examined him at 2230 hours that same night, 
and found that he "had expired sometime before with cause of death being 
a gun shot wound• entrance upper right quadrant. exit below and.lateral 
to right scapula" (R 9, Pros Ex 1). It was stipulated that the person 
referred to by the witnesses as "Gundy" and "vangundy" and the victim, 
Private First Class Elbert.D. Vangundy, are one and the same person (R 19). 

The defense introduced evidence to the effect that the accused was 
a good soldier and worker (R 21, 23, 26) and that there had been no com
plaints about his ability to get along with the other men in the organi~ 
zation (R 22. 24. 25• 26). 

The accused• after having been informed of his rights by the law 
member (R 27). elected to make an unsworn statement through his defense 
counsel (R 27). Counsel stated, in substance. that when accused entered 
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the A:r'!f13', he secured a waiver "because -or anmes ia that he suffered as a 
result of his service in the ' Marine Corps"· and that, on the night or the 
:incident, he had been drinking and did not recall anything that happened 
that night (R 27). 

Mlrder is the unlawful killing or a human being with malice ai'ore
thought. j/ ~J,,ice mey- consist of an intention to cause death or_grievous 
bodily harm, ~./ and mey be presumed when a homicide is directly caused 
by the use of a dead~); weapon, without legal excuse, in a manner likely 
to result in death.~ A deadly weapon is axzything with which death may 
be easily and readily produce~. ,.!/ 

The threats of the victim which were purely verbal and in which 
action was made conditional ~pon a further accusation by the_,ccused 
certainly do not form any basis for a plea of self-defense~~ As the 
original aggressor, he is further barred from urging self-defense. y 
Nor do the threats constitute prov~<t9-tion of such nature as would properly 
permit a finding of manslaughter. '!I The question· of accused's s.anity 
was not raised at the trial and none otherwise appears; in the psychiatric 
report which accompanies the record the_accused is characterized as mentally 
responsible. ' 

_ The lack or sobriety claimed by the accused finds .no corroboration 
in the testimony of the witnesses who were present. Furthermore, his 
actions 'militate against the conclusion that his condition :!¥. such as to 
2revent him from entertaining the requisite mental intent.~ · 

1/ - -
- Page 230, suhparagraph 179a., of the Manual for Courts-Martial, U.S.Arey, 

1949. -y- - -
Ibid, P• 231, subparagraph 179a. 

- ~ - - - - - - -

- Ibid., P•. 151, subparagraph 125a; Vaccaro v.-- Collier; 38 ·F.2d 862, 869, 
hn 19 -(DC D. Mi. ·1930); Cockrell, MO-JAGA, 361, 364. 

y 
Acers v. United ·States, 164 U.S. 388, 391 (1896). _ · 

y 
Page 230, subparagraph 179a, of the Manual for Courts-Mat·tial., U.S. Arnw, 
1949; CM 33935<, Wright, 5-BR~JC 49. 68; Cf. Cockrell, supra, 364; 
CM331849, Estrada, 80 BR 183, 192, 193. 

§/ Ls.nay v. United States, 294 F 412, 415, hn 6 (App DC 1923); CM 339357., 
Wright, supra; Farrell, MO-JAG.A, 146., 149. 

Ji 
·Ibid:; P• 233, subparagraph 180a, CM. 322487 , . Dinkins, 71 BR 185, 199 and 
cases cited there:µi; CM 325492"; Mosely, 74 BR 263, 270. y 
Page 188, subparagraph 140a, ·or·the. Manual for Courts-Martial, u.s. 
Army, 1949; CM 302897, Hicswa, 59 BR 167, 186; CM 307003, Hamilton, . 
59 BR 387, 400; CM 324348, Turner, 73 .BR 161, 169. 
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The deliberate nature of the accused's actions _in turning. 
arming his weapon a~ .firing at his victim• not only_the fatal round, 
but two additional ones after the victim had fallen; his remark. while 
his victim ley prostrate. "I should kill him"; his actions in lighting ' 
a cigarette. and retiring to his bunk. taking no heed of the needs. or 
his mortally wounded enenv are established facts which allow no conclu
sion other than that the ~gcused was. at the lea.st, guilty of unpremedi~ 
tated murder as charged. 2/ . _ 

. It is noted that the stipulated testimony of the doctor as to the 
cause or death includes an incorrect serial number for deceased. However, 
in view of the fact that this testimony contained the same name, organi
zation, approximate tipie and -date of receip~ in hospital, location and 
cause of wound as those which pertained to accused's victim, there can be 
no reasonable doubt that the decease4 individual described was the one · . 
referred to in the sp~cification. lO/ Additionally, the evidence discloses 
tl.1at the wounds were of a nature which in the common experience ·or mankind 
would be considered of a type calculated to endanger and destroy life 
and as such that they would be the immediate cause of Vangu:ndy's death~ 
Therefore, :in the absence of a .showmg by the accused that these wounds did 
not result :in Vangundy' s decease. it must, be concluded that the bullet 
entry produced the fatal out7come charged. No evidence was offered to 
negative this conclusion~ .!!. · · · . 

The reviewing authority designated a place of confinement. , In the 
instant case, the confirming authority, th![, Judicial Council, acting with 
the concurrence of The Judge Advocate General, is the proper agency to 
lesignate the place of confinement. E:/ _ . 

2/CM 336405, Jonson, 3 BR-JC 69, 74; CM 283682, laws, 55 BR 117, 121; 
CM 314876, Rollinson, 64 BR 233, 238-239; CM 3'23i97, Abney. 72 BR 149, 153. 

121CM 237641• Brackins, 24 . BR 71, 77; CM 329968, Mowell,, 18 BR 295, 208; 
CM 331601, Brill,. 80 BR 75, 82; CM 334570, Morales, 1 BR-JC 197 • 2061 

. See also, Wharton, Criminal Evidence, Vol. 2, 11th Fd. P• 1835 et seq. 
11/ 
- CM 339254, Barnes et-al, 8 BR-JC 219, 248. 265; CM 345284, Walker, 

BR-JC April, 1951 (Board of Review Opinion, P• 3). . . 
12/ 
- Page 97, ~ubparagraph _87b or the Manual for Courts-Martial, u. s. Ar , 

1949; Article of War 48(c)(2), lO u.s.c. Supp. III 1519; CM 343793, 
Cruikshank, BR-Jc. 8 March 1951,(Board of Review Opinion. P• 14). 
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The accused is 29 years of' age and unmarried. His parents were 
separated when he was twelve. mi enlisted for 6 years at Madsden; 
Alabama, on 5 May 1949. The accused had five years, five months and 
seventeen days of' prior service in the Marine Corps. The psychiatric 
report remarks that there is a history of' excessive indulgence in 
alcohol over a long period of time; in civilian life the accused was 
arrested at least three times (stealing, "hoboing", being caught at 
a still); he has been reduced in rank both in the Marine Corps and in 
the Arrrr,n and he received company punishment on two or three occasions 
in the Marine Corps and once was court-martialed, as a Marine, for dis
charging his weapon. The character of his service has been designated 
as 11Good". 

The court was legally constituted and had jurisdiction of' the 
person and of the offense. No errors injuriously affecting the sub
stantial rights of' the accused were committed during the trial. In the 
opinion of' the Board of Review, the record of' trial is legally sufficient 
to support the findings of' guilty and the sentence and to warrant confir
mation of the sentence. 

J.A.G.C 

,Ia.A.G.Cd~~ 
_______.;;...;._________.....,...._---~Q. ~M,l_°"""'a::-, J.A.G.C 

5 
I 511 Z 



DEPARTMENT OF THE AR.MI 
(346) Office of The.Judge Advocate General 

THE JUDICIAL CO~IL 

Harbaugh, Mi.ckelwait, and Young 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Private B~ T. Hines, RA. 14.316939, 

54th Engineer Maintenance Compaey, APO 301, upon the concurrence of 

The Judge Advocate General, the sentence is confirned and ·will be 

carried into execution. A United States penitentiary is designated 

as the place of' confinement. 

c. B. Mickelwait, Brig Gen, J.AGC 

J.A.GC 

I concur in the foregoing action. 

~~~ ~~FR.ANKLIII P. S!!AW 
Major General, USA

:1 O~ '1'. Ac.ting The Judge Advocate General 
~1rr"J ,s" 2 
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DEPAR'!'Mfflr OF THE ARMY 

Office of The Judge Advocate General 
Washington 25, D. C. 

JAGK CM 346420 
MAY 2 9 1951 

UNITED STATES ) 
) 

7I'H IlJFANTRY DIDSION 

v. ) 
) 

Trial by G.C.M., convened at APO 7, 
20 April 1951. CASTRO and BENNETT: 

Corporal JAMES R. HUISEY ) Dishonorable discharge, total for
(RA 24499703) and Corporal ) feitures after promulgation, and con
ROBERT CASTRO (RA 18349941), 
both of Company I, 17th 

) 
) 

finement for life. HUI.SEY: Dis
honorable discharge, total forfeitures 

Infantry Regiment, and Private 
First Class NO~IAN H. BENNETT 
fRA 15278673), Company H, 17th 

) 
) 
) 

after pronrul.gation, and confinement 
for forty (40) years. EACH: A 
Federal Institution. 

Infantry Regiment, APO 7. ) 

OPINION of the BOARD CF REVllW 
BAR.KIN, WOIF and BROWN 

Officers of The Judge Advocate General's Corps 

---------------------------,-

1. The Board of Review has examined the record of trial in the 
case of the soldiers named above, and, as to Castro and Bennett, submits 
this, its opinion, to the Judicial Council and The Judge Advocate General. 
(By separate holding the Board or Review has held the record or trial 
legally sufficient to support the findings of guilty and the sentence 
as to the accused Hulsey.) 

2. The accused were tried jointly upon the following charges and 
specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Corporal Robert Castro, Company I, -
17th Infantry, APO 7, and Private First Class Norman H. 
Bennett, Company H, 17th Infantry, APO 7, and Corporal 
James R. Hulsey, Company I, 17th Infantry., APO 7, acting 
jointly, and in pursuance or a common interest, did in the 
vicinity of Chechen, South Korea on or about 20 March 1951, 
forcibly and feloniously, against her will have carnal know
ledge of Kim Kyong Tdk, a female Korean National. 

CHARGE ll: Violation of the 93rd Article or War. 

Specification: In that Corporal Robert Castro, Comp.P...ny I, 
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17th Infantry., APO 7, and Private First Class Norman H. 
Bennett, Company H, 17th Infantry., APO 7, and Corporal 
James R. Hulsey, Company I, 17th Infantry, APO 7, acting 
jointly, and in pursuance of a common intent, did in the 
vicinity of Chechon, South Korea on or about 20 March 1951, 
with intent to do him bodily hann, commit an assault upon 
Private Alphonse Veugelers, (Netherlands National), by felon
iously a.nd willfully threatening the said Private Alphonse 
Veugelers with a dangerous weapon to wit: an Ml rifle, 
Cal 30. 

Each accused pleaded not guilty to and was found guilty of both charges 
and specifications•. No e~dence of previous convictions was introduced 
as to accused Castro or Hulsey, and evidence of one previous conviction 
was introduced as to accused Bennett. Accused Castro and Bennett were 
each sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances to become ~ue after the date of the order directing 
execution of the sentence and to be confined at ha.rd labor at such place 
as proper authority may direct for the tenn of his natural life. Accused 
Hulsey was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances to become due after the date of the order directing 
execution of the sentence, and to be confined at hard labor at such place 
as proper authority ~ direct for forty yea.rs. The reviewing authority 
approved the sentence2,designated a United States penitentiary, re!orma
tory, or other such institution as the place of confinement., and forwarded 
the record of trial for action under Article of War 50(e). 

3. Evidence 

.!• For the Prosecution 

On the afternoon of 20 March 1951, Kim Kyong Taik, a South Korean 
housewife, was in her home in Chechon City, South Korea, with her husband, 
her father-in-law, and a neighbor, Choi Mun Kyu. Private Alphonse Veugelers 
of the- Netherlands Detachment, United Nations Forces, and another Dutch 
soldier were also present. The three accused, Corporal Robert Castro, 
Corporal James R. Hulsey and Private First Class Norman H. Bennett, en
tered unarmed. Veugelers asked them what they wanted. One of the accused 
remarked to his companions that Kim Kyong Taik ws.s a good prospect for 
sexual intercourse. Castro said to Kim Kyong Taik1s father-in-law, 

· "Shibi, Shibi, Okay?" (meaning sexual intercourse) and \<dlen the fatllar
in-law protested Castro ldcked him (R 7,8,12-16). 

Being frightened at their proposed intention, Kim Kyong Taik ran 
to the kitchen and the three accused followed her. Kim Kyong Tai.k's 
husband told Veugelers that he was afraid the Americans would have sexual 
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intercourse with his wife and Veugelers said, 11Don 1t be afraid, when 
I stay here the Americans do you nothing. 11 Kim Kyong Taik and her 
husband hurried to Choi Mun Kyu. 1s house and locked themselves in and 
the three accused left (R 8,ll,12-14,18). 

A short time later, the three accused returned, each armed with 
an Ml rifle. They approached Choi Mun Kyu 1s house, knocked and entered. 
Kim Kyong Taik was there with her father-in-law, her husband, Veugelers 
and another Dutch soldier. Kim Kyong Taik1s husband left the house, 
called her to him and instructed her to hide in ill air raid shelter, 
which she did (R 8,13-16). 

About twenty minutes after Kim Kyong Taik arrived at the air raid 
shelter, Castro, Bennett and a third soldier came there. Kim Kyong 
Taik tried to leave the shelter but was prevented from doing so qr one 
of the soldiers. She again started out or the shelter, crying 11Help1 · 
Helpl" at which point a fourth soldier appeared. Castro and Bennett 
grabbed her hands, and with the help or a third soldier pushing her from 
behind, forced Kim Kyong Taik to go from the shelter to a room of her 
house. There 11 one of the soldiers who had an Ml rifle stood at the 
porch" (R 8-9). · 

Hearing her cries for help, Veugelers and Kim Kyong Taik1s husband 
went to investigate. Veugelers heard a "click from@ rifle," and 
looking in the direction of the sound saw Hulsey pointing a rifle,at 
him. Hulsey "put a round in /jdiJ rifle" and said, 11We can do with 
the Korean what we want. 11 .As Veu.gelers ran away, Hulsey put the safety 
on the rifle and put it on his shoulder. While this was going on, . 
Bennett, Castro and another soldier were inside the house with Kim (R 17). 

There while Bennett held her hands, Castro took off her clothes 
and the third soldier present held his hand over her mouth. Despite 
her resistance, they forced her to the floor. Castro took his penis 
from his trousers. Kim Kyong Taik continued to resist and was kioldng 
with her legs when one or the soldiers struck her thigh with the butt 
of an Ml rifle. Castro then II started the act II and accomplished pene
tration into her private parts with his penis. Kim Kyong Taik con
tinued to ld.ck and Castro stood up. Then Bennett "took a turn" and, 
as Kim Kyong Taik stated, he "came on top of me and in spite of I was 
kicking with my leg and had sexual intercourse in approximately two 
minutes" (R 9-ll). 

At about this time, Hulsey, who was standing outside the roam in 
lihich Kim Kyong Taik was being thus assaulted, warned Castro and Bermett 
that the Military Police were coming. All three accused and the other 
soldier present hurriedcy' left. Choi Mun Kyu, Kim Kyong Tai.k's tathe~ 
in-law, her husband, and Veugelers then approached the house., as Kim 

\ 
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Kyong Taik emerged crying. She was nude below the waist and was 
putting on her "underwear." The Military Police appeared about ten 
minutes thereaft~r and Veu.gelers reported the incident to them (R 9, 
11,14,16-18). 

Mr. Joseph R. Brennan and ?-a-. John F. Shepherd, Agents of the 19th 
Criminal Investigation Detachment, testified that the three accused, 
Castro, Bennett and Hulsey, were individually questioned at the Criminal 
Investigation Detachment office in Chechen, Korea, on 21 March 1951, and 
each accused made a statement on that date. Before any of the accused 
made a statement, Agent Brennan in the presence of Agent Shepherd read 
and explained the 24th Article of War to each accused. Agent Brennan 
also advised each accused that he did not have to make a statement and 
that if he did make a statement it could be used against him at a colll"t
martial. No promises of immunity were made, no force or duress was 
used, no violence was offered, and no inducements of other kinds were 
offered to arry of the accused. Thereafter each accused made and signed 
individual voluntary written statements which were admitted in evidence. 
The defense made no objection to the admissibility of the statements o.f 
Castro or Hulsey, but objected to the admissibility of Bennett's state
ment as having been involuntarily ma.de. The only evidence of possible 
coercion or undue influence was the testimony of Bennett that when the 
24th Article of War was explained to him, one of the Criminal Investiga
tion Division agents said, 11It may help you out if you make a statement." 
Bennett understcod this remark to mean that he "might get off easier11 

if he made a statement and that he made his statement upon this "implied" 
promise (R 18-28). 

In his statement, Bennett related that at about 1330 hours, 20 
March 1951, he and a friend proceeded from the 17th Regimental Combat 
Team Rest Camp at Chechon to the home of a Korean woman. Bennett st~ed 
there about an hour and a half during which his friend asked if the girl 
present would engage in sexual intercourse. The girl declined. At this 
time, a "Dutchman" present said, "The hell with it, I'll take her." He 
and 11another Dutchman" then went into another room with the girl and 
locked the door. Bennett and his companion then walked- awa:y and returned 
in about a half hour. They met a "cook f'rom Second Division" and all of 
them dragged and pushed the Korean girl from an air raid shelter into a 
house. The cook beat.her severely and she cried. She "was already on 
the floor. 11 Bennett and one of the other men removed her pants and the 
girl "helped a little." The cook continued strildng her., and he and 
another soldier attempted to have sexual intercourse with her. Bennett 
did not have sexual intercourse with her (Pros Ex 1). 

In his statement, Castro related that at about ]JOO hours., 20 March 
1951, he left the Rest Camp of the 17th Infantry Regiment in Chechon and 
went to the home of a Korean woman. The woman ran out of the house and 
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hid. Castro l.ea.rned that the woman had gone into an air raid shelter 
behind her house. He and several other soldiers went after her, and 
one of them found her there. As she emerged from the air raid shelter, 
Castro and the others grabbed her by the arms and dragged her screaming 
into the house. Castro and another soldier held her on the floor. 
Castro was unsuccessful in attempting to have sexual intercourse with 
her, but he held her arms as another soldier struck her and engaged in 
sexual. intercourse with her. At this time, a person standing outside 
warned them that the Military Police were coming, so they returned to 
the Rest Ca.mp. Later the woman with whom he had attempted to have in
tercourse picked Castro out of a 11 lineup11 (Pros Ex 3). 

In his statement, Hulsey related that at about 1400 or 1430 hours., 
20 March 1951, he left a Rest Camp in Chechen with other soldiers. 
Hulsey went to a Korean house.where a Korean woman was solicited for 
sexual intercourse. Later one of the soldiers stated that the Korean 
woman was hiding. They found her and pu.Bhed her to the house. Hulsey 
stayed up on the bank but said to Qastro., 11Go ahead and fuck her thats 
what your hunting." The woman started to come out of. the hole and to 
'make outcries which Hulsey did not like. He then walked over to 
two Koreans who were cutting wood and asked for whiskey., talking to 
them for • few minutes. Hulsey then walked back to see what was happen
ing to the Korean woman and saw her pushed into the room of a house. 
Hulsey "stayed on the bank. 11 A "Dutch guy" and a Korean called "papa
san.,11 and "a young Korean guy" approached. Hulsey held them back with 
his rifle. The "Dutch guy" asked him, "What is it., 11 to which Hulsey 
replied; "There is a GI do-wn there fucking a. woman." The Dutchman and 
one Korean then ''went for the MPs." Hulsey went to the window in the 
back of the house and informed his companions there that the Military 
Police were coming. He moved off across the rice paddies. Shortly 
after this., Hulsey was joined by companions 'With whom he returned to 
the·Rest Camp (Pros Ex 2). · 

.£• For the Defense 

The accused., after being apprised of their rights as witnesses., 
elected to remain silent (R 29). 

4. Discussion 

.!• Charge I and its Specification 

The credible evidence clearly established that.,at the time and place 
alleged, accused Castro and Bennett forcibly., feloniously, and against her 
will., had carnal knowledge of Kim Kyong· Taik., a female Korean national., 
while accused Hulsey., armed with an M-1 rifle, ma.int.a.ined a vigil out-

. . side the house where the rape was being perpetrated, for the purpose of' 
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preventing anyone from interfering therein. 

As to Castro and Bennett, ~ elements 9f the offense of rape are 
established beyond any reasonable doubt by the direct testimony of the 
prosecutrix and other credible evidence of record. As there is no 
proof that Hulsey personally raped Kim Kyong Taik, his responsibility 
therefor nrust be predicated upon his being an aider and abettor to the 
rape committed by Bennett and Castro. In this connection, it is stated 
that: "Anyone who commits an offense against the United States, or aids., 
abets., counsels, connnands, induces or procures its 9ommission, is a 
principal*** and is punishable as such" (MCM ·1949, par 27, p 21). To 
determine that Hulsey was an aider and abettor it must be established 
either that he, kn01d.ng before hand that Castro and· Bennett were going 
to accomplish sexual intercourse by force and without consent if necessary, 
consented to and, pursuant to such consent, did facilitate that unla.wtul 
purpose by preventing others to aid and rescue the unwilling victim, or 
that knowing that Castro and Bennett were going to violate· the person of 
Kim Kyong Taik lent encouragement to Castro and Bennett in that unlawful 
purpose by. ·holding at gunpoint those persons who might prevent the con
swmnation of the unlavi'ul act (CM 342559, Vennie et al, 8 BR-JC 95,l05-
lo6). 

The weight of the evidence including his own statement uncontrovert
ably shows· that Hulsey was aware that the purpose of the visit of the 
three accused to Kim Kyong Ta.ik1s house was to satisfy their se:xnal de
sires; that he was present when .an importunate demand for sexual in
tercourse with Kim Kyong Taik was made by Castro to her; that the three 
accused followed her to the kitchen of the house; that Kim Kyong Taik: 
and her husband sought refuge at the home of a neighbor, Choi Mun Kyu, 
where they locked themselves in; that the three accused left imd re
turned shortly thereafter armed with rifles; that Hulsey joined Castro 
and Bennett outside the air raid shelter where they and another soldi'3r 
forced Kim Kyong Taik out of the shelter into a room of her house; that . 
Hulsey -wa.s present in the inmediate vicinity of the house where Castro, 
Bennett and another soldier were accomplishing the rape of Kim Kyong 
Taik; that when Kim Kyong Taik' s husband, father-in-law and Veugelers 
attempted to enter the house to thwart the &VOW'ed purpose Hulsey not 
only ordered them away but pointed his loaded rifie at Veugelers in 
a threatening manner, causing him to run away; that when Hulsey heard 
that the Military Police had been called he wamed his companions 
Castro and Be~ett., and ran 8llay with them. Thus the evidence, coupled 
with. his own statement, conclusively shows that Hulsey, serving as & . 

confederate,· did aid and abet Castro and Bennett in their violation of 
Kim Kyong Taik1s person and that he is equally guilty with them of the 
rape as found (CM 342559, Vennie et al, supra). . 

6 
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~. Charge II and its Specification 

The evidence as ·hereinbefore stated clearly establishes that Hulsey 
is guilty of this charge and specification. Hulsey, serving as a con
federate with, and acting as a lookout for, Castro and Bennett, who were 
in a house engaged in the rape of Kim Kyong Taik, pointed his loaded Ml 
rifle at Private Alphonse Veugelers in a threatening manner, thereby 
preventing Veugelers from entering the }louse and thwarting the accomplish
nmt of their nefarious purpose. 

An assault is an attempt or offer with unlawful force or violence 
to do a corporal hurt to another. It ma.y be either an actual attempt to 
commit a battery upon the person of another or a putting of the other in 
.reasonable fear o:f immediate bodily harm. There must be an intent, actual 
or apparent, to inflict corporal hurt on another. If there be a demon
stration ot violence, coupled with an apparent ability to inflict the 
injury, so as to cause the person at whom it is directed reasonably to 
.tear the injury- unless he retreats to safety, and under the circumstances 
he is compelled to retreat to avoid any impending danger, the assault is 
complete (MCM 1949, par 180~, PP 244,245). 

·Although Castro and. Bennett were inside the house where the rape 
occurred, it was established that Hulsey assaulted Veugelers in further
ance of their joint venture. 

The general rule is well settled that,. where several parties combine 
together to commit any unlawful act, each is criminally responsible for 
the acts of his associates or con.federates committed in furtherance of 
a:ny prosecution of the common design for which they combine. In contem
plation ot la.w the act of one i~ the act of all. It is immaterial, as 
affecting the question or co-equal responsibility, that the act charged 
may not have been arranged for. Each is responsible for everything done 
by his confederates, which follows incidenta.l.ly in the execution or the 
common design as one oi' its probable and natural consequences, even 
though it was not intended as a part. of the original design or common 
plan (CM 334790, Cruz et al, 1 BR-JC 277,295,296; CM 307097, Mellinger, 
60 BR 199,224). 

As to the pretrial statements, Agents Brennan and Shepherd testi
fiei that each accused was thoroughly informed or his rights pursuant 
to Article of War 24 prior to his being questioned, and that no threats 
or force were employed or promises of reward or i.numuµty offered or 
ma.de. As to Bennett, . both Brennan and Shepherd testified that, prior 
to mald.ng his statement, Bennett was explained the 24th Article or War, . 
that he did not have to make any statement, that any statement he might 
make could be used against him in a trial by court-martial, and that no 
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form of duress or force was used or threats or promises of any ld.nd 
offered or made. 

After being properly informed of his rights as a witness in this 
regard, Bennett testified that Shepherd showed .him Castro's statement 
implicating Bennett, and that one of the agents had told him, "It may 
help you out if you make a statement," which Bennett understood to 
mean that there was a possible chance that he might "get off easier" 
if be made a statement,which induced him to make it .. He admitted., 
however, that the 24th Article of War was read to him, that· he was in
formed that he did not have to make· a statement, and that no violence 
or threats were employed therein. Both agents denied Bennett I s assertion. 

It is undisputed that accused was fully advised of his rights under 
Article of War 24 prior to making the statement, and that no physical 
force or threats were made to induce Bennett to make a statement. Bennett's 
assertions that one of the agents showed him Castro I s statement and that he 
was told that it would help if he made a statement, were specifically denied 
by the agents. Thus an issue of fact was presented to the court wherein, 
implicit in its findings, it was held that Bennett's pretrial statement 
was voluntary. The sum of all the testimony adduced upon the issue of 
the voluntary character of Bennett's pretrial statement justifies this 
conclusion (CM 334745, Higgs, 4 BR-JC 377,J96). 

The Board of Review is therefore of the opinion that Castro, Bennett 
and Hulsey are guilty of the Specification of Charge I and of Charge I, 
and of the Specification of Charge II and of Charge II. 

5. Although the reviewing authority forwarded the record of trial 
for action under Article of War 50.!i, the record is before the Board of 
Review pursuant to the terms of Article of War 48,£(2) and 50,5!(2) as to_ 
the accused Castro and Bennett. In the instant case, as to accused 
Castro and Bennett, pursuant to the provisions of Article of War 48(c) 
(2), the confirming authority is the Judicial Council., acting with the 
concurrence of ,The Judge Advocate General. 

The reviewing authority also designated a United States penite~tiary., 
reforma.tory., or other such institution as the place of confinement. Para
graph 87]2, Manual for Courts-Martial,. 1949, provides., inter ali.ra., 

11If the sentence of a general court-martial as ordered 
executed provides for confinement.., the place of confinement 
will be designated. In cases involving imprisonment for life, 
dismissal and confinement of officers., and the dismissal and 
confinement of cadets, the confinning authority will designate 
the place of confinement." 

8 
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In the instant case, as to accused Castro and Bennett, pursuant to the 
provisions or Article of War 48(c)(2_), the confinning authority is the 
Judicial Council, acting with the concurrence of The Judge Advocate 
General (CM 336706, Pomada, 3 BR-JC 209). 

6. The accused Castro is al years of age and single. He enlisted 
on 28 April 1950 for three years and his service has been characterized 
as satisfactory. He has no prior service. 

The accused Bennett is 21 years of age and single. He enlisted 
on 22 August 1949 for three years and his service has been characterized 
as satisfactory. He has no prior service. There is evidence ~!.one previous 
conviction by court-martial. 

The accused Hulsey is 19 years of age and single. He entered the 
service with the National Guard in April 1948 and enlisted in the ~ 
for three years on 30 August 1949 and his service has been characterized 
as satisfactory. 

7. The court was legally constituted and had jurisdiction over 
the persons &nd ot the offem.ses. No errors injuriously affecting the 
substantial rights of the accused were committe d during the trial. 
The Board of Review is of the. opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentences 
and to warrant confirmation of the sentences, as to accused Castro and 
Bennett. A sentence to be dishonorab}JT discharged the service, to for
feit a.11 pay and allowances to become due after the date of the order 
·directing execution of the ~entenoe, and to be confined at hard labor 
for life is authorized upon conviction of a violation of the 92nd 
Article of War. 

J.A.G.C. 

J .A.G.C. 

9 
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DEPARTMENT OF THE ARMY 

Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

.JAOU CM 3464'20 

Harbaugh, Mickelwait, and Young 
Officers of The Judge Advocate General1s Corps 

In the foregoing case of Corporal Robert Castro RA 18349941, 

Company I, and Private First Class Norman H. Bennett RA 15278673, 

Company H, both of 17th Infantry Regiment, APO 7, upon the concur

rence of The Judge Advocate General the sentence as to each accused 

is confirmed and will be carried into execution. A United States 

penitentiary is designated as the place of'confinement of each 

accused. 

Jt1n 1 1951 
J. L. Harbaugh., Jr, rig Gen, 

Chairman 

I concur in the foregoing action. 

~~ef--L...JKLIK, P. SHAW .Major::::,;-
Aoting The JUdge Advocate General 
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DEPARTMElIT OF THE ARMY 
Office of The Judge Advocate General 

Washington 25• D. C 

MAY 2 91951 
JAGH CM 346485 

UNITED STATES } 24TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M. • convened at Wongton. 
) Korea, 13 April 1951. Dishonorable 

Private First Class BII.J,IE A. ) discharge. total forfeitures after 
DAVIS (RA 14352827), Headquarters ) promulgation and confinement at hard 
and Headquarters Company. 5th ) labor for life. 
Infantry Regiment. APO 301. ) 

OPINION of the BOARD OF REVI1'W 
BROilNE, FLYNN and IRELAND 

Officers of The Judge Advocate General's Corps 

The Board of Review has exam.med the record of trial in the case of 
the soldier named above and submits this. its opinion. to The Judge 
Advocate General and the Judicial Council. 

The accused was tried upon the following Charge and Specification, 

CHARGE Ia Violation of the 92nd Article of War. 

Speci~icationa In that Private First Class Billie·A. Davis• 
Headquarters and Headquarters Company. 5th Infantry Regiment. 
did• at Chapyon-ni. Korea_. on or about 18 January 1951• 
forcibly and feloniously. against her will. have carnal 
lmowledge of Mrs. Il Sung ~e. 

CHARGE II1 Violation of the 93rd Article of War (Nolle Prosequi 
prior to arraignment). 

Specifications (Nolle Prosequi prior to arraignment). 
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The accused pleaded not guilty to, but was found guilty of, Charge 
I and its Specification. No evidence of previous convictions was 
introduced. The accused was sentenced to be dishonorably discharged 
the service, to forfeit all pey and allowances due after the date of 
the order directing execution of the sentence,. and to be confined at 
hard labor for life. The reviewing authority approved the sentence and 
forwarded the record of trial for further appellate review. 

There is substantial evidence in the record of trial to the follmq
ing effecta 

en 18 January 1951, while Il Sung Lee, the complaining witness, a 
Korean woman 64 years of age, was visiting a relative j,n Clapyon-ni, 
Korea (R 8), the accused entered the house without invitation (R 9) • 
He proceeded to a storeroom where rice sacks were stored, poL~ted to the 
rice sacks and said nchop, Chop" (R 8). To this, the woman replied that 
she had enough rice and desired no more (R 8). Accused then pulled out an 
.Army .45 caliber pistol, pointed it at the woman, opened her jacket, 
fondled her breasts and motioned.that she should remove her underclothing. 
Instead, she held her skirt. Thereupon, accused struck her on the chest, 
knocked her down, pulled down her skirt and "pantsn, and exposed and in
serted his genitals in hers (R 8-10). Coition continued for approximately 
a minute until interrupted by the arrival of two soldiers (R 9). 

During this encounter accused slapped his victim on the left cheek . 
when she screamed for help to a woman 99 years old, who was in a different 
room (R 9). The victim attempted to frustrate his design by nrolling 
aroundn, moving her legs and crying out throughout the period of inter
course (R 9-10). She was not a prostitute, received no money from the 
accused and was in grave fear during the entire .episode (R 10). She identi• 
fied the accused as her attacke; in open court (R 8). 

The apprehension bf the accused occurred in the following manners 

Corporal Greenberg was digging a fax hole on a hill nearby when a 
Korean man shouted ".one GI shibe - shibe" (slang or Korean for inter
course) (R 11). The corporal investigated and found a woman in a court
yard weeping and pointing toward the storeroom in the house· (R 11). Yfuen 
he opened the door, he discovered accused rising "from what could have 
been a prone position" and a Korean woman on the floor "curled up in 
a ball" (R 12). The sexual organ of the accused was visible and the 
woman's dress was above her waist. The corporal explained to the accused 
that he had "to take him in", to which the accused replied "I know you 
have"· (R 12). 

IS II 2 
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A written pre-trial statement of the accused was admitted into 
evidence without objection (R 14-1?)• In it., he stated., in substance., 
that he had intercourse on the day in c;_uestion vrith a Korean worr.a..".l. 
He admitted that he had a pistol in his right hand and that intercourse 
had been interrupted by the arrival of Corporal Greenberg (Pros Ex 1). 

The defense did not offer any evidence (R 15). The accused., after 
having been advised of his rights by the law member., elected to remain 
silent (R 16). 

Rape is defined as 11the unlav~ul carnal knowledge of a woman by 
force and without her consent. 11 Y Sexual penetration., force and want of 
consent are t/ne indispensable elements which must be established to sus-/ 
tain guilt. ~ The offense may be conunitted upon a female of u..11y age. 2_ 
Penetration., however slight., of a woman's genitals is sufficient carnal 
knowledge regardless of emis~~on and the force involved in the act is 
sufficient., absent consent. ::f 

In the instant case., not only did the woman concerned testify to the 
necessary elements (corroborated adequately) but additionally accused 
admitted tl1at intercourse had been accomplished. The resistance to be 
expected from the victim is relativ:e and naturally will vary with the 
force displayed by the attacker. 5/ Therefore., where sufficient force has 
been demonstrated, accompanied by the apparent intention to utilize it 
if need be., a showing of lack of ftctive resistroice does not defeat a 
charge of rape. 6/ In the light of the facts in evidence, the conclusion 

1/ 
- Page 232., subparagraph 179b of the Jmi.ual for Courts-IEartial, U.S. 

Ar-py, 1949. 

2/ 
Ibid • ., page 233., subparagraph 179b. 

~ Ibid • ., page 232., subparagraph 179b. 

y 
Ibid • ., page 232., 233, subparagraph 179b; Delfar., KO-JAGA 543., 547; 
Scott., HO-JAGA 210., 212; CM 329971, Hallett, 78 BR 211, 217; Holmes v. 
United States., 171 F.2d 1022., 1023., 1m 2 (App D.C., 1948). 

§/ CM 323161., lacewell et al., 72 BR 105., 111; CM 328884., Hale, 77 BR 269., 
284. 

CM 333860., Haynes., 81 BR 375., 384-385; CM 340989., Banks., 6 BR-JC 225., 
232; CM 338668., 0'Daniels et al, 6 BR-JC 243., 255; CM 342559., Vennie., 
8 BR-JC 95 1 105. 
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is :inescapable that the resistance of the ag:ing victim was commensurate 
with her ability to defend herself, as measured b~/:the degree of force 
displayed by the armed and determined assailant. -

The question of the accused's sanity was not raised at the trial and 
the psychiatric report, which accompanies the record, establishes that 
accused was mentally responsible at the time the offense was committed. 
It is noted that individual counsel, assisted by the regularly appointed 
defense counsel, a qualified member of the Judge Advocate General's Corps, 
elected not to cross-examine the victim. In the light of her clear, 
unequivocal and corroborated testimony implicat:ing the accused, taken with 
his admissions, and in the absence of the slightest indication of any 
impeaching evidence, it is ma:hifest that counsel's trial tactics in 
avoiding emphasis of unfavorable testimony by repetition and in minimizing 
the natural sympathy which a woman victim of venerable age excites, were 
sound and sagacious. Ex:perienced jurists and trial lawyers accept and 
heed this admonition of a New York judge a 

"Do not cross-examine if you haven't any point that you 
are trying to make. Do not cross-examine. I cannot stress that 
too strongly. I thought there was some point in that when I 
was at the Bar, but as I have sat for ten years trying cases, 
I run more firmly convinced than ever that in at least five cases 
ha.rm. is done to the party cross-exJF9.:ining, to one case in which 
he gets the slightest advantage."~ 

The reviewing authority designated a place of confinement. In the 
instant case, _the confirming authority, the Judicial Council, acting with 
the concurrence of The Judge Advocate General, is the proper agency to 
designate the place of confinement. 9/ 

!/ CM 307121, Strauss et al, 60 BR 313, 319; CM 319719, Dixon, 69 BR 31, 
38; CM 337734, Humphrey, 4 BR-JC 101, 105-106. 

s/ Berlin, MO-JAGA 655, citing from Tracy, The Successful Practice of 
Law, (Prentice-Hall, Inc., 1947), PP• 280-282. 

El 
Page 97, subparagraph 87b, of the Manual for Courts-Martial, U.S • .Ar , 
1949; Article of War 48 "{'c)(2), 10 USC Supp III 1519; CM 343793, 
'cruikshank, BR-JC, 8 March 1951 (Board of Review {)pinion,•p. 14). 
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The accused is 18 years of age and enlisted 18 September 1949 for 
three years at Jacksonville. Florida. His company commander rated his 
character as ''fair11 and his efficiency as "unsatisfactory11 • There is 
no evidence of any previous convictions. 

The court was legally consti~uted and had jurisdiction of the person 
and of the offense. No errors L~juriously affecting the substantial 
rights of the accused were committed during trial. In the opinion of the 
Board of Review, the record of trial is legally sufficient to support the 
finding of guilty and the sentence and to warrant confirmation of the 
sentence. 

~ Q_,~"'~~--------------~'----J.A.G.C 
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Office of The Judge .lt\vocate General 
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THE JUDICIAL COUNCIL 

Harbaugh., Mi.ckelwait., and Young 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Private First Class ~ 

Billie .A.. Davis., RA 14352827., Headquarters and Headquarters 

Conpan;y., 5th Intantry Regiment., .APO 301., upon the concurrence 

of The Judge Advocate General the sentence is contirmed and 

will be carried into execution. .1 United States penitentiary

is designated as the place of continement. 

IAY 30 1961 

\ 

I concur in the ~oregoing action. 

· ~ Major General, USA. 
.Acting The Judp A.<ffocat. Oeural. 

4c1 .?(~ lfdj 
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DEPARTM&'lr OF THE AHMI 
Office of The Judge Advocate General 

Washington 251 D. c. {363) 

JAGK - CM J46SlO 
1tiA'f '3 0 1951 

UNITED STATES ) 7TH INFANTRY DIVISION 

Te ~ Trial by G.C.M., convened at APO 7, 
23 April 1951. Dishonorable di1-

Sergeant_JOHN SOBJN (RA ~ charge, total forfeitures after 
4215.3544), Batteey B, 49th) promulgation, and confinement; for 
Field .Artillery Battalion, ) life. A Federal Institution. 
APO 7 ) 

--------·---------------
OPINION or the BOARD OF REVI». 

BARKIN, WOLF and.BROWN 
Officers of The Judge.Advocate General's Corps 

1. The Board of Review has enrn1 n~d the record of tria1 in the 
case. of the soldier named above and sul:mits this, its opinion, to the 
Judicial Council and The Judge Advocate General. 

2. The accUBed was tried upon the following charges and speci!ica.
tions: 

CHARGE I: Violation of the 92nd Article of War. 

Specific&tion: In that Sergeant John Sobon, B Battery, 49th 
Field Artillery Battalion, in conjunction with Corporal 
Albert L. Basco, B B&tte17, 49th Field Artilleq Battalion, 
and Private First. Class Earl Manwarren, Junior, A Ba.ttery, 
15th Anti-&ircra!t Artillery Automatic Weapons (Self Pro
pelled) Battalion, then attached to B Batteey, 49th Field 
Artillery Battalion, did1 in the ucinit:r of Songbong-dong, 
Korea, on or about 17 March 1951, forcibly, and feloniousl.y', 
against her will, haTe carna.l knowledge o! Cho Sun Nim. 

CHARGE II: Violation o! the 96th Article o! War. 

Specification 1: In that Sergeant John Sobon, B Batter.,-, 49th 
Field Artiller,y Battalion, did, in the 'rl.cinit7 of Songbong
dong, Korea, on or about 17 March 1951, wro~ and unl.av

. ful.l.3' haTe carnal knowledge of Cho Sun Nim, Korean N&ticmal, 
a !emale child under the age or 16 :rears, auch conduct being 
o! a nature to bring discredit upon the m11.itar.r senice. 
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Specification 2: Withdrawn prior to trial. 

Specification 3: In that Sergeant John Sobon, B Battery., 49th 
Field Artillery Battalion., did, in the n.cinit7 of Songbong
dong., Korea., on or about 17 March 1951, wrongtulJ.¥ and un
la~ commit indecent acts with Cho Sun Nim, a Korean 
National !em.ale., under 16 years of age, by placing his 
private parts on her private parts with intent to gratif'7 
the sexual desires of said Sergeant John Sobon. 

Specification 4: Withdrawn prior to trial. 

Upon accused standing mute, the court entered a plea or not guilty to all 
charges and specifications. He was found guilty or all charges and speci
fications. No evidence of pre'Yious convictions was introdD.ced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances to become due after the da.te of the order directing execu• 
tion of the sentence., and to be confined at hard labor at :,uch place as 
proper authority mq direct for the term of his natural life. The 
reviewing authority approved the sentence, designated a United States 
penitentia.ey, reformatory., or other such institution as the place of con
finement, and forwarded the record of trial for action under Article of 
War 50(e). 

3. Evidence 

.!• For the Prosecution 

On the afternoon of 17 March 1951, accused Sergeant John Sobon, to
gether with Corporal Albert Basco and Private First Class Earl Manwarren, 
Junior, all of B Battery, 49th Field Artillery Battalion., entered a 
house located in Songbong-dong., Korea, and saw Cha Sun Nia, a Korean 
female about 12 7ears old who had a neighbor's baby', which she was taking 
care of, strapped to her back. One of them remoTed the baby from her 
back. They forced her to the noor and while accused and Manwarren 
held her arms and legs Basco got on top or her,.inserted his penis into 
her private parts and had sexual intercourse 'With her. After he· got up, 
Cha. Sun Nim tried to crawl aw.:y along the floor to the cbor bu.t accused 
caught her, got on top or her, inserted his penis into her private parls, 
and had sema.J. intercourse 'With her for five or ten ·m1nutes. During the 
entire operation, the girl screamed in pain and tried unsuccessful.11' to 
get away. The victim identified her attackers as the Trial Judge Advocate, 
the individual defense counsel and a spectator in the courtroom., but 
Corporals Carl L. Boomer and Joseph F. Brinkerhoff., both ot accused's 
organization, vho witnessed the incident, identified accused and Basco 
as the persons who raped Cha Sun Nim at that time and place. The7 also 
identified Cha Sun Nim as the n.ctim and Manwarren as an accomplice. (X 
10-l3,l6,20-27,29-36). 

2 
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Cha Youn Ha, Cha Sun Nim' s mother, testified that her family name 
is Cha and that the girl, whose "official" name is Cha. Sun Ju, is 
11 normally11 called Cha Sun Nim by the family. Cha Sun Nim was born 19 
June 1939. On the afternoon of 17 March 1951 "just before supper11 Cha 
Youn Ha saw her daughter., Cha Sun Nim, naked below the waist, and"stained11 

with blood. Cha Youn Ha ex..mine-d her and !ound that her private parts 
were badly tom and 11 blood was coming out. 11 Cha Youn Ha then reported 
the matter to the 11 United Nations forces." Shortly thereafter, Cha Sun 
Nim was taken to the hospital (R 14-15). 

First Lieutenant John Joseph Riley, Surgeon, 49th Field Artillery 
Battalion., testified that at about 1000 hours, 19 March 1951., he ex.mined 
Cha Sun Nim. He saw that she had no pubic hair or "breast development. 11 

Her skin was cold and cl..mmy., her pulse fast and "thready," and her•blood pressure was belov nonnal, indicating that she was in a state of 
shock. In examining her external genitalia, he observed tears to the 
labia minora, below the labia majora which cover the vaginal orifice. 
These tears had caused much bleeding. In his opinion the tears were 
caused by the insertion of a 11 hard, blunt instrument *** with some force 
in order to tear 11 (R 17-19). 

Agents William. E. Dameron and Malcolm B. 0 1Melia., 19th Cri:m:tnal. 
Investigation Detachment., testified that, on 20 March 1951, he saw ac
cused and read him tha 24th Article of War. Dameron asked accused if he 
understood it and accused stated that he did. Dameron further explained 
that he did not have to make a statement but that aey statement he might 

make could be used against him in a court-martial. No threats., promises 
of iromnnit:r or force or duress was used. Accused thereafter ma.de a 
written statement which was admitted into evidence without objection (R 
37-41). In the statement., accused related that, on the afternoon or 17 
March 1951, he entered a house near Songbong-dong., Korea., and observed 
Basco ba'Ving sexual rel&tions "with this Korean girl. 11 After Basco 
"finished," he said to accused., "John., you're next. 11 Accused saw that 
the girl was "bleeding excessiTe~u at her private parts and stated: 
"My penus actually touched her private parts., but there was no penetra
tion.11 While trying to have sexual intercourse with her she was groan
ing. He became sick at his stoma.ch and his "penus went d.o;m.n He arose 
and returned to camp. He stated that prior to the incident he had not 
been "d-ri nJd ng" (Pros Ex l). 

4. Discussion 

Accused has been found guilty of forcibly and feloniously., against 
her will, haTing carnal knowledge of Cho Sun Nim at Yongbong-dong, Korea, 
on or about 17 March 1951, under Article of War 92, and of two other 
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offenses arising under the same act in tlohtion of Article of War 96. 

The e-vidence shows that, at the time and place alleged, accused, to
gether 'With Corporal Albert Ba.ace and Private First Class Earl Manwarren, 
joined in the rape of Cha Sun Min. First Basco raped her with the assis
tance or accused and Manwarren and then accused raped her with Ma.nwarren 1a 
assistance. 

The unsatisfactory evidence of the prosecuting witness relative to 
the identity of accused is rectified by witnesses or accused's immedi&te 
organization who positively identified accused, Basco and Manwarren as 
the perpetrators of the rape, and Cha Sun Nim as their victim. In addi-

tion, in bis pretrial statement, accused admitted participation in the in
cident, although he denied penetration. However the testimony of the 
victim and witnesses Boomer and Brink~rhorr is to the contrary and amp}J" 
justifies the finding of the court in that regard (CM 325571, James, 7J+ 
BR 331,342). 

The specifications allege the victim as Ch.2, Sun Nim. The erldence 
establishes her correct name as Cha Sun Nim. The variance is immaterial 
and accused wa.8 not misled thereby: There was no objection b,y accused 
to such misnomer. The doctrine of~ sonans is applicable (CM 3316ol, 

Brill et al., 80 BR 75,82). 

Accused was round guilty or three specifications arising out or 
substantially one transaction. However, accused was in no wise prejudiced 
since it is. clear that he sta.nds punished for his crime o~ in its most 
important aspect (CM 321915, Mccarson, 70 BR 4ll,419). 

5. Although the reviewing authorit;y- forwarded the record of tri&l. 
for action under Article of War 50e, the record is before the Board or 
Renew pursuant to the terms of Article or War 4Sc(2) and 50_g(2). Pur
suant to the provisions or Article of War 48(c)(2), the confirming au
thority is the Judicial. Council, acting with the concurrence of The Judge 
Advocate General. 

The reviewing au.thorit7 &lao designated a United States penitentiary., 
. reformatory, or other such institution as the place or confinement. Para
graph 87.,E, Manua~ for Courts-Martial, 1949~ provides.; inter aJiQ, 

"If the sentence of a general court-martial as ordered 
executed provides for confinement, the place ot confinement 
will be designated. In cases invol$g imprisonment for life, 
dismissal and confinement of officers, and the dismissal and 
conf'insnent of' cadets, the confirming authorit7 will designate 
the place of confinement." 

In the instant case, pursuant to the provisions of Article or War 
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4,8(c)(2), the confirming authority is the Judicial Council, acting with 
the concurrence of The Judge Advocate General (CM 336706, Poma.da., 3 BR-JC 
209). 

6. Accused is 28 years of age, married, and the father or two 
children. He bad 1-1/2 years of' active duty as an enlisted man prior 
to 1 September 1948 when he reenlisted £or three yea.rs. His efficiency 
and character ratings are characterized as satisfactory and poor, respec
tively. 

7. The court was lega.J.]Jr constituted and had jurisdiction over the 
person and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirmation 
of the sentence. A sentence to be dishonorably discharged the service, to 
for£eit all pay and allumnces to become due after the date of the order 

directing execution of the sentence, and to be confined at hard labor for 
life is authorized upon conviction of a violation of the 92nd Article of 
War. 

J.A.G.C. 

s 
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DEPA...'1UiENT OF THE ARNY 
Office of The Judge Advocate General 

THE JUDICIAL COUNCIL(368) 

Harbaugh, Hickelwai t a.11d Young 
Officers of The Juctse Advoc~te General's Corps 

In the foregoing case of Serge~t JOHN SOBON 

P..A 42153544, Battery B, 49th Field Artillery Battalion, 

APO 7, upon the concurrence of The Judge Advocate General 

the sentence is confirmed and will be carried into execution. 

A United States penitentiary-is designated as the place of 

confinement. 

JUN 4 1951 

I concur in the foregoing action. 

r-Iaj or General, USA 
Acting The Judce Advocate General 
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Office of The Judge Advocate General 

Washington 25., D. c. 
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JAGQ - CM 344936 

UNITED STATES ) FRANKFURT MILITARY POST 
) 

Te ) Trial by GCM, comened at 
) Frankfurt-am-Main, Germany,Private First Glass 
) 30 January 1951. DisHARRY J. C.ARP:Elfi'ER (RA 
) honorable discharge320811+39)., Headquarters ) (suspended), total forand Service Company, 
) feitures after promulgation862nd Engineer Aviation 
) and confinement for one (1)Battalion., APO 57., US.AF. 
) year. Disciplinary :Bar
) racks. 

HOLDING by the BOARD OF REVIEW 
TIBBS., SITNEK and SLADE 

Officers of the Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its holding, to The 
Judge Advocate General, mder the provisions of Article of War 50§.. 

2. '?he accused was tried upon the follo~ Charges and Speei
ficationsz 

CHARGE I: Violation of the 58th .Article of War. 

Specification: In that Private First Class Harry J. Carpenter, 
Headquarters and Service Company, 862nd Engineer ATiation 
Battalion, did, at Ebersdorf', Germany., on or about 26 
December 1950, attempt to desert t.he serYice of the United 
States by attempting to cross into the Russian zone of 
Occupied Germa.Iq' lfith intent permanen~ to absent him
self' nth.out proper leaTEl from his post and proper duties. 

CHARGE n: Violation of the 96th Article of War. 

Specification: In that Private First Class Harry J. Carpenter, 
Headquarters and Serrl.c• CompBJJY, 862nd. Engineer ATiation 
:Battalion, did, at Ebersdor.t, Gel"lll&D1', on or about 26 
December 1950, -.roncfull:r and unlavr.fully wear ciTilian 
clothing in violation of Par 3 Special Order No·214 Hqs 
862nd Engineer Aviation :Battalion, dated ll December 1950, 
.and para&raph 8d, Circular 185, US AJ:rny- Europe, dated 
4 August l9SO. 
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AccU3ed pleaded not guilty to Char~e I and its Specification and 
guilty to Charge II and its Specification. He was found guilty ot 
all Char~es and Specifications. No eTidence of previous convictions 
was introduced. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances to become due after the 
date of the order directing QXecution of the sentence., and to be 
confined at hard labor at such place as proper authority may direct 
for fifteen {15) months. The reviewing authority approved the sen
tence, reduced the period of confinement to one {l) year, and ordered 
the same executed., but the execution of that portion of the sentence 
adjudging dishonorable discharge w.i.s suspended until the soldier•s 
release from confinement. The Branch United States Disciplinary :ear-
racks, New Cumberland, Perm.sylvania., or elsewhere as the Secretary of 
the Army may direct, but not in a penitentiary., was designated as the 
place of confinement. The result of trial was promulgated in General 
Court-Martial Orders No. 6., Headquarters Frankfurt Military Post, 
APO 75?, US Army, 5 February 1951. 

3. The accused1s conviction of the offense alle,ed in Charge II 
and its Specification is amply supported by his judicial confession as 
well as by the evidence and will not be discussed., except to determine 
the maximum punishment authorized there.for. The principal question 
presented by this case is whether the evidence is le,:ally sufficient to 
support the findings of guilty of Charte I and its Specification and to 
support that portion of the sentence which is in excess of that au
thorized upon conviction of Cbarie II and its Specification. 

4. Evidence. 

a. For the Prosecution. 

The court took judicial notice of pertinent portions of Cir
cula.r No. 185, Headquarters u. s. Army, Europe, dated 4 August 19.50, 
prohibiting the wearing of civilian clothes by male militar,y personnel 
11 within or outside the US areas of responsibility in Germany,• with 
exceptions not here applicable (Pros Ex 1). 

First Lieutenant Robert B. Bass., Headquarters and Service 
Company, 862nd Engineer Service Battalion, testified that the accused 
mis a member o.r that com.pBDT, an J.:rrrv unit stationed at Rhine Ma.in 
Air ~ase., German;,r (R 9); that proper leave orders (par 3, s.o. 214, 
Hq 862d Engr Avn Bn, 1950) granted the accused seventeen days ordi.n&rl 
leave be&iJ:mjn~ on or about 20 December 195(),·autho~ized him to visit 
nonrestricted cities in the lhited States Zone of Germany and pre
scribed that he wear the uniform (R 91 101 Pros Ex 2)., No member of 
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that compa,Il1' has' eTer been authorized to wear civilian clothes in 
Germaxv- (R 11). Each enlisted member of accused's company was issued 
an identification card containing the individual's photograph, 
identification tags., and a Poat Exchange card (R 11). The accused 
departed pursuant to bis leave orders (R 9) and was in a leaTe status 
at all times involved herein (R 11-12). · 

Corporal Russell L. Edwards., Troop c, 15th Constabular,y Squadron, 
testified that on 26 December 19.50, he and the /fterman.J border police 
were checking the identification of persons in one ot the pest houses 
(R 20) in Ebersdor£, a small town in the u. s. Zone of Occupation, 
Germany-, located approxi.mately 150 mil.as from Rhine Main Air :Base, 
about 500 meters from the boundary- line of the Russian Zone of Occu
pation., Gennany (R 12-JJ)., u:actly on the border (R 25) and about one 
kilometer from Neustadt., Germany (R 14). ih.Ue so enga&ed they- entered 
a small bedroom on the grotmd floor of a small ..cuest house and found 
it occupied by the accused and his &irl friend (R JJ, 15). The ac
cused was then wearing "a liiht green turtle'!"'Qeck Slf'eater ***, a pair 
of dark blue or black trousers., a pair of heavy- grey socks, and a pair 
of heav shoes with the trousers tucked down in the top of the sooks 
and shoes"., all of which appeared to resemble German civilian clothes 
(R JJ). When Corporal Edwards asked t.he accused for identification, 
he immediate~ showed a copy of his leue orders; llhen asked tor other 
identification, 11he said it was all he bad"; and llhen asked for bis 
name., "he told me 'Private Carpenter• and showed me hil! name on the 
/j,!aTe orderiJ" (R JJ, 16). He did nothin& to conceal bis identity 
(R 1'); When he asked the accused 1111t it ns posl!ible that he was in 
an off-limits to11n"., 11he /.accusei/ said he didn't know it was off limits 
and be came there to spend a nice quiet leave" (R 1'-l.7). A search of 
the room disclosed nothing "military'', •like a uniform or anythin&" 

· (R l4) • In order to get to Ebersdor.t from Cobel"i one has to tranl on 
the main road llhich goes throuih Neustadt (R 14) or by' other roads 
which an automobile "can~ 1et OTer11 (R 1,). On the main road 
from Coberg to Neustadt., juat outside Neustadt., is a larce •i&n statin&., 
in English: 11This town is off limits to all u.s. military- and ciTilian 
personnel• (R-14)., which nfers only' to Neustadt and not to Ebersdorf 
(R 15). Ebersdorf consists of about twelTe or thirteen houses, but is 
not a resort town am is not in a resort area (ft 18; 19). The cuest 
house in lfflich the accused was seen was filthy., lacked bath tuba, had 
dirty floors and was not 11 the sort of hotel that one would co to for a 
vaoa'trion11 (R 18). 

Master Serceant Philip A. Frazer, 427th CIC Detachment, Coberc., 
Germany., testified th.at he saw the accused at Cob•l"i at about 1,oo·hours 
2o·Deced>er 1950 and, after advisinl the accused of his r:lihta under 
Article of War 24., the accused statedz 
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"***he understood that he didn't haTa to talk if he 
didn't want to., however., he was tired of the •run around•., 
as his words were., and want.ed to bring it in the open and 
eet it off his chest." (R 21). 

Over defense objection that the accused "was in such a state of mental 
confusion th.at he didn t t know llhat the deTil he was s"Yini or 1lhat he 
said or did11 (R 22) and that no corpus delicti had been established 
(R 23)., the witn.ss further testified that the accused then made 
an oral statement., in pertinent part., as fol.lolra: 

11Receind a furlough from his organisation with the pur
pose of leaving, the Rhine Main and Frankfurt area and 
try:l.ng to get to the Russian Zone of Germany., where he 
intended to go across., marry this eirl that ha was with., 
and live there. Carpenter also stated that prior to 
lea'rl.ng he had ciTen his uniform to the landlady' wheN 
his girl friend wa, livinl; he had destroy-ad every bit 
of identification that he normalzy c&J:Tied1 with the ex
ception of one copy of his furlo~h orders, and they had 

·proceeded to Ebersdorf., Germany. There they had attempted 
to contact a guide ll'ho would take them across to the 
Russian Zone. Tbs guides were contacted on the 24th of 
December••••" (R 23). 

11* * * two men-guides-were contacted f.on 24 Dec Si/ and 
they would take Carpenter and his girl friend aarosa 
around 2400 hours. In the meantime.,. Carpenter's girl 
friend talked him out of the notion of leaving that night 
because she didntt belieTe the two &Ui,des could be trusted. 
Carpenter told his &irl friend that he ll'Ould give her 
approximate~ three dqa to make her mind up. Prior to 
the expiration of those three days., Carpenter was picked 
up on the border. 

* * * * 
11* * * he he.d been in Ebersdor:t since the 24th until ha n.s 

picked up on tbs rnnil'lg of the 26th. 

* * * * 
"* * * thq left Rhine Main-that ia., Frankfurt- by train 

and proceeded to L:tchtenf'els., Germmly. There they took a 
taxi and proceeded to Coberc. Talld.ni to the taxi dr1Ter., 
he was infomed where he could pick up another taxi who 
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would take him all the rest of the way, and at Coberc 
they changed cabs and went through Neustadt, and from 
Neustadt into :Ebarsdorf." {R 24). 

"* * * He said he was teed off with everybody. **** 
Disgusted****" {R 26). 

"***the 1go-arotmd1 was the hard time he was gett:ini 
in his orianiaation from his First Sergeant and other 
members ot the organization, who were having a lot of 
derogator;r remarks to say against his girl friend, tel
ling him that the beat thing that could happen to him 
would be for him to go AWOL and get himself dis
charged from the Army." (R 27). 

At the time of mak:ing this statement the accused was very quiet, an
snred every question clear]J" and distinctJJ (R 24), gave a str&ight
torward story, appeared to be sober and in full possession of hi• 
faculties (R 25)., and was not nanous CR 26). The accused and the girl 
as well as their clothing ll'ere very dirty (R 24-A). Neustadt is the 
official allied cross:1.I1' point for Germans and for allied international 
trawlers in that area. There has been a lot or illegal border cros
sing at Ebersdorf1 'Which ia not an official crossing point (R 25). 
There is nothing wrong 'Id.th a aoldier 1s being in Ebersdorf when he is 
on leave, even though he wroni,tully 1'8nt through Neustadt, an off-
limits town (R 26). 

S.• For the Defense. 

]qana Brandt, a German national resident at Frankfurt, 
Germany, testi!ied that she was thirty-five years old and that she had 
knol11l and gone ·ld.th the accused since 18 April 1949 and had been en
gaged to him since November 194,9 (R 31, 321 33) • The accused was all 
mixed up as a result of "the terrible difficulties we had in connection 
with our marriage and then the /j.ocUBed1i} trouble in the company and 
that I lost nq child - the baby--" when four months· pregnant (R 32). 
He had spoken to her about going away with him to other countries, 
and nma.y be later on to Switzerland"• He never direct~ stated that 
she should go to the Russian zone with him: "I wasn•t able to !ind out 
what he ll'&Ilted. .Once he wanted this and next time he wanted that." 

(R 34). Once he did say "n should go to the Iiussiazi Zone" but sba did 
not take him serious]J" (R ,36). When the accused left, Frankfurt she ac
-companied him "in order not to leave nq .fiance alone so hf wouldn't 
co.mnit &DJ"thine stupid" (R 34). "His condition and his ioorale were so 
low that I was always afraid in the past tew months * * * that he would 
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do something sil:cyff (R 37). During the trip, she did not leave him 
alone for enn one.minute, being "afraid somebody could influence 
him• (R 35). She did not go to Ebersdorf with the "idea in mind of 
cross:mg the border into the Russian Zone", but on4'" to bring him 
back to Frankfurt (R 32). She had savad '°° Deutsche Marks for their 
ndding1 but after they "found out that. the wedding couldn't take 
place", she took that money on the trip, for the accused had none 
(R 37). They- left Frank.f'urt at 2300 hours, 23 December 1950, traveling 
by- train to Lichtenfels 11and there we went to a gasthous and a taxi 
driver took us to Ebersdorf' and Harr7, my fiance, was so contused and 
mixed up and down wi'Jl his nerves that he didn't kn°" what he was 
doing and I continued because or bis nerves. I coulrln1 t look :into hia 
mind what he intended to dot1 (R 32). She spoke to the taxi driver there, 
saymi: "We want to get to the border * * * We wanted to go there to 
see how the people lived there and how they go across the border and 
how they- come back4' (R 34). When the taxi driver suggested that 
Ebersdorf would be such a place (R 37) and that he could drive them to 
Cober& and tell them where to get another taxi 'Which would take them 
to Ebersdorf (R 24), they- both decided to go there (R 36). At Cober& 
they- changed taxicabs and nnt through Neustadt into Ebersdorf (R 24) 1 
arriving there on 24 December 1950 (R 24) between 1330 and 1400 (be
tween l,300 and 1500) o'clock (R 321 37). While in Ebersdorf he spoke 
to nobody except her (R 33). They- imnediatell' secured a room in a 
guest, hoUBe (R 32), after 'Which the,- went to a small restaurant (R 34). 
There 11he just told me that I should find out 'What is coing on there
* * * Ma;rbe he meant that I should tind out how much the prices 5eri] 
for cettinj across Ltba boroei] or maybe he just meant how the life 
is there Lm the Russian Zoni/, I don 1t know" (R 35). At that time they 
were unaware of the f aot, but later nre mformed, that this rest.a~ 
ant was !mown in Ebersdorf as a rendezwus for those who hoped to cross 
the border and that all str~ers llho entered the restaurant nre ap
proached by ~des (R 33). Upon that occasion two guides approached the 
cirl (she -was then alone (R 35)) and asked if she wanted to get across 
the zone border (R 331 34). "I told them that we wanted. to ion (R 36) 
and "asked them boll' much they would cbarce for it" (R 35). 11They- toJ.~ 
me they- come back at about 2400 hours" (R 36). 11I told Lthe accll8es{ · 
•I dontt trut the two msn. Thay- would probably_ leave us standing there 
at the zone border and that wouldn't be iood'" (R 33). nr had to gain · 
time so to explain it to ,q fiance that it doesntt make any- sense -
that it is nonsense"• Whan the men returned at 2400 hours she told thlll 
"We don't 1011 (R 3o). The accuaed then gave her three days to arrance 
a crosaini of the border failing which they- would. return to Frankfurt. 
(R 36). She made no eerioll.8 e:f'fon to secure an:y- ~des to get aoros• 
the border (R 33). Ha said that if he nre not able to get across the 
border within three dqs he would return to Frankfurt. "I would have 
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prevented it §rossmg the bordei} at any rate" (R .'.35). Neither shs nor 
the accused made any- effort to cross the border (R 36). 

The stipulated testimony of Major .Arthur w. Brown, Chief N•uro
psyohiatric Section, 97th General-Hospital, EUCOM (Def. Ex. A~, a 
qualified psychiatrist (R 38) in :p3rtinent part, states: 

"*** /fhe accusei} Jomed Arw:, by draft March 1941. Was in 
Arrrq to 20 December 1945 saning in States two and a half 
years and remainder in Australia, Ne-w Guinea, and New 
Zealand. No actual combat. Arter discharge, worked aa 
Jll!!.chiniat for about on~ year. Reenlisted 2 February 19,48. 
Came to Eucom in September 1948, and has been here smce. 
Has had no hospitalizations, operations, or injuries. 

* * * * 
"*** Ha has a history of inadequate response to emotional 
situations, but. reveals such naivete that he has had no 
courts - iu.rtial in over six years serrl.co and only two pun
ishments under A\'{ 104. Repression of emotions with restrio
tion of all outlet has been present for the two years three 
months he baa been in his present unit. The affection he feels 
for his girl friend is sincere and genuine and he bad been sul>
jected to extrema psychic trauma in the remarks of his com
pant NCO's and which - because of the simplicity of his 
ideation - he ns not able to relieve in arry form of expres
sion. He attempts no justification for his alleged desertion 
attempt but it is obvious that he had exceeded his emotional 
tolerance threahold. It remains as a distinct aot of im
pulsive bad judgment. llhich was motivated by emotional duress 
rather than as a bah&vior defect. I offer th• 

"Diagnosis # l: Situational maladjustment, acute, seven, 
manifested by extreme emotional repression and its bizarre 
expression in a physical escape attempt. 

"Diapiosis # 2: Passin dependency reaction, severe, 
manifested by parental de~ndency later transferred to a girl 
friend, helplessnsss, am indeoisiTeness in face of stress." 
(Def Ex .A.). 

Acoused after be~ apprised of his rights eleoted to testify in 
his own behalf end his testimon;y is sumnarisad as follows: 
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His life llith his parents lacked love and companionship (R 41). 
He had kno-wn ~ana Brandt for about twenty-one months, is her f'ianoe 
and intends to marry her. He is in love 'With her and 11 sh9 1s the best 
woman you can get11 (R 40). He "made every possible effort under the 
sun" to marry this girl (R 41). Re'1,llations then in •ffect in the 
aocused•s comnand perta1n1ng to marriage of Ulited States military 
personnel and Gezman nationals authorized military personnel to submit 
a request for permission to marry a German National only durinc a 
specified latter portion of the soldier's tour of duty- in that com
mand (R ,44). He prepared a request for permission to marry, "but I 
was never allowed to turn it in because my rotation date was moved 
back" (R 41) • 

11 Q Well, did anybody approve your efforts? 
A Well, officially I couldn't say anything., but unoffi

cially I can sa::r that there is quite a lot of opposi
tion - a great deal more than there should ba. 

* * * * 
11 Q How do you get along with the men in your unit? 

A Not very well. About half of them I couldn't even try 
to get along with. 

11Q Wey- not? 
A They1re the type of people that think that because a man 

ioes with a German girl - that maybe some of them have. 
proved to have been not llhat they should be so they 
automatical.JJ think they•re all wrong - no good. In 
other words, the Americans won the .war and this is their 
opinion: They feel that the Germans are nothing but 
Krauts and anyboccy- that associates with them is a tool. 
The Krauts are just low-level, or something. 

* * * * 
"Q *** You heard the statement here made by, I believe, 

Sargeant Frazer 1'hen he stated that you told him that 
your First Sergeant said, •Why don't you go AWOL•. 

A I can tell you the exact worda he said and prove it. One 
time they wanted to send me to machine shop school and 
m:r trade is machinist. I am not a tool maker, but I am 
an average machinist and I mve done pretty damn good 
work. At the time I made application to marry, or about 
tba t time they 'Wailted to send me to machine shop school, 
but the obvious intent was to break us up. I saw Lieu
tenant Bass and I spoke to him and I said, •sir, even if 
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I don't go with this girl there's no sense in my goin~ 
to school because they'll teach me the baeic flllldamentals 
all over again,' and I told them, •I don•t think it1s 
right. It would accomplish not~,' and the next day, 
for some reason., at noontime Sergeant Borcherdin& was 
talking to us and he obviously meant me because I was the 
only man in the company that missed that school quota, ha 
said, •Iou•re no good. We don't want men like you in 
this company. Why don•t you get out and go AWOL or do 
something to get yourself out of the service if you don't 
like it.' Those were his exact words I sl'f8ar to God. 

aQ Did you enr do anything to put that thought into execution -
to go AWOL? -

A No, a week later, I think~ there was another remark ha said. 
•All you men, 1 he said - and this was in :Barracks 463 on a 
Friday night at 7 o1clock - he said., 1All you men that like 
your shack women• - that is the equivalent o! calling a womazi 

a prostitute - •All you men that like your shack women better 
than going to school better be ready to go the next time a 
quota comes up.• Well, I foolish.:cy" went 'down and told 'I'lf3' cirl 
what he said and for some reason - because of nervous 
tGnsion or something - she dropped her child. She was four 
and a half months pregnant and she told me she could prove 
ltlth a paper that the private doctor that treated her in a 
hospital in Frankfurt claimed the only reason she could have 
loet the child was because of some kind of nervous tension. 

"Q Did you tell her lib.at this fellow said? 
A Yes. 

"Q And she lost the child? 
A Yes. 

* * * * 
"Q **** Did that have any affect on you ldlen she lost this baby? 

Did you worry about it? 
A I worried about it a great deal. I did want to have a child 

because I think my affection for the woman was natural and 
when she dropped the child - I don It know - I just wasn I t 
the same no more. 

* * * * 
nA All I know is that for 21 months eveeybody said everythini 

to me .that they could and I kept it inside - eTery kind of 
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a remark under the sun and a lot I could neTer mention 
here. Some nre absolutely filthy and I kept it in for 
21 months aIXi after 21 months it just got to be too 
damn much and I ha.d to do something - I don•t know.
I just couldntt stand it no more. · 

11Q Well now., you are up here on the Russian border. 'Why 
couldn't that just as well have been a to'Wil 20 miles 
South of lfunich? 

A I just wanted to get out and get away and get awa:y .from 
something. I don't know 'What I wanted to do. I don•t 
remember half the things I done from the time I got on 
that train. 

"Q Were you drunk? 
A No., I don•t drink. 

"Q Did you ever drink? 
A I drank up until the time I left Lansburg. 113' girl. made 

me give up drinJd.ni. 

* * * * 
"Q When did she make you give up drinkin&? 
A Two or three weeks after I knew her. 

"Q And you haven't touched a drop since? 
A Nothing. 

* * * * 
"Q Take your time. Is there anything now that you care to 

tell the court about this matter that I may have ne
glected to ask 70u? 

A Well., sir, I feel that what I done, or 1d1y' I was., or 'What 
I was doing, I sure don•t kn01r. ill I know is I got on 
the train. I don•t remember half the things or half' the 
places I stopped. I don•t think I honestly knew what the 
hell I was doing and to hold something in - to build up 
tension for 21 mon't;hs, it bad to come out sometime someway 
and I feel that is the reason that I went out to get away · 
to do 'What I wanted to do. What it was, I don't lmow yet., 
but I did not make a statement to Sergeant Frazer that if 
we did not contact a &lJide I will coma back to Franld'Urt. 
We was not up there £or the express purpose of contactin& 
a guide or anybody else. I went up there - I just blew 
up and went up there to get away from it all. I put an rq 
ciTilian clothes beca~e., franlcl7., I just wanted to relax 
and get out and do what I pleased. 
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* * * * 
11 Q Did you destroy your personal Identification Card, dog 

tag., or PI Card on or about the 23rd of December 1950? 
A I don1 t know where m;r I.D. Card is., sir. I lmow that 

the olicy" card I destroyed was my driving license tor 
my motor bike and I don't remember what I done with the 
I.D. Card., PX Card or anything else. The onl.3 card 
I destroyed was my driving license for my cirllian 
motor bike. 

11 Q Did you give away your 'lUlif'orm to your girl friend's lam
lady on or about December 22nd? 

A No., sir, I did nothing of the kind. I can prove it by 
the woman d011nstairs. I onJ.¥ have two uniforms and they 
was in a basket in the house." (R 41-45). 

nA *** As to how it would be possible for anybody to cross the 
line, I'd rather say myself'. Sir, I knew from m:, ex
perience in that hoWle that the line can be crossed by 
people alone and unaided; that I had many many oppor
tum.ties to cross the line in them thr-ee days. When the 
border police were changed the man is not in the street. 
There is a street right behind the house and as soon as 
the police is not there, you can run right across com
plete]¥ undetected. There is no possible way the police 
can be there. What the guide is needed for is for con
tacts, the Russian pass like the German kenn karte, and to 
be settled down in a hotel or someplace where you will not 
be detected. The actual crossing of the line you can 
do or anybody can do. I han seen people come and g•• 
I have seen old women come and go. I seen one with a child 
in them three days -. I seen three or four incidents. I 
could haw crossed the line man;r., many times but I had no 
intention to do so whatsoenr• 

* * * * 
"A I'd be crazy. fJ,o consider going into the Russian Zoni} 

* * * * 
"A I 110uldntt last in the Russian Zone for. five minutes. For 

one th~ I had no guide and I made no attempt to ce\ 
passes or noth:illg. If I didn•t have these and the first 
Russian who W'Ould come and question ma - I couldntt lut 
.20 minutes." (R 39-40). 
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11 A *** that day when the tffo young guides from the Russian 
Zone come over and approached my girl.*** I was in the 
room watching them when we were eating. They come up to 
her after we nre about to finish supper and they asked 
her something in German, so I don1t understand German 
m1d I ask her llhat they said. She said they want us to 
go oTer into the Rusaian Zone. They would take us all 
the way over and she mentioned the price of 25 or SO 
marks - between 25 and 50 marks~ *** And she told me., 
'They are crazy., ' and I told her., t Honey., this ia all 
foolish. We are going back to Frankfurt and get the hell 
out ot here.• H-* It was .foolish be:ing in a place like 
that. 11 (R 43) • 

The accused admitted that., following an additional explanation of his 
rights at Bamberc., Gumany., on 27 December 1950, he voluntarily made a 
written statement to "CID Agent Kidd" (R 45-46). He was "aw.fully balled 
up" lrhen he made this otatement (R 46). His interrogation, in pertinent 
part, was 1a .tollows i 

"Q When you were talking with cm Agent Kidd after you had 
been warned., did you say anything to him to the ettect 
that you deserted the service of the tmited States 
1'iJ J1ngly of your oe tree will because you 1"9ra driven 
to the point ot _distraction! 

A The statement that I made is on th• paper, but how could 
I possibq have deserted the service? As I told the 
officers ot the court, I had a chance to go over the 
line. I can go up and prove that. I know how to go 
over. Tiie on'.cy' thing I possibq dontt know is detection. 

"Q Did you at that same time tell Agent Kidd that your cirl 
.f'riend was in no way responsible .f'or what you haa done 
and that in all honesty you can say that you alone are 
responsible for all of your troubles? 

A Ye~, sir., I did. How can rq girl be responsible tor what 
I do• 

•Q That, in your opinion., she did not aid or abet you to 
desert. 

A No., sir. 

11Q .And at the t.ime o.f' your apprehension that you agreed if' 
one more rrl.iht paszied and you hadn't contacted a guide to 
take you over the border that you would re turn to 
Frankfurt. 

A That is not correct. In a sense, on the date that we were 
apprehended, I told her., as I told you before, •Honey., 
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this is crazy. We are going back to· Frankfurt.• And 
I realized, sir, I come to m;y senses, that I didn't 
belong in that crazy- place. With·what was going on 
complications could have happenad., I don't lmow., but I 
told her, •We're gofni back to Frank.fart. I didnlt 
state I had a desire to contact any- guide. lfl' girl 
was approached two times by guides. She re.fused the 
first time and she was approa.ohed another time. The 
morning before - about noontime, she refused and come 
in the room and told me that she had been approached. 
Two times she refused. She didn't ,rant to go with 
them. I told her what I told you before., sir., aad I 
wanted to come back to Frankfurt to continue_ out m:, 
turlo\l&h. I destroyed no uniforms and made no attempt 
to desert. I can very easi~ cross the border line 
without detection. 

* * * * 
"Q •At the time of our apprehension we agreed that it one 

more night passed and we cou.l.dn1t contact a guide to 
take ua over the border then we nre to return to 
Frankfurt and I'd wait until the end of my .furlough and 
return to camp.• 

A That is in the statement., but·I don1t remember what I did. 
While signing that statement., they put a pencil in m;y 
hand and told me to sign it., nobody bothered me. 
not try to contact arr,- guide. · That is the truth. 
guides were attempted to be contacted. 

I did 
No 

11 QDid you say you si~ed it with pencil? 
A I don't know. 

•Q. You are not sure. 
A No.11 (R 4'-47) • 

5. Discussion. 

Specification of Charge I and Chargs I 

The accused has been convicted of attemptiIJ& to desert by at
tempting to cross into the Russian Zone ot Occupied Germany., __With intent 
to remain permanen~ absent., :in violation of Article of War 58. The 
_ffidance establishes that., during the 2l months immediate~ precadini 
December 19501 the accused., then being :ineligible to -m&rry a German iirl 
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several years his senior., had become increasing]¥ disturbed, troubled 
and mental.:cy" confused as a result of a real ·or imagined opposition 
among his fellow soldiers and the noncommissioned officers of hia 
unit to his desire to marry this girl. He became enn more upset in 
November 1950 when~ paramour had a miscarriage which., he was con
vinced, was a further result of this opposition. The accused., a 
simple and naive individual., did not know how to reply to his 
tormentors or llhat to do about the situation. - In his distraught mental 
state he conceived the idea of escaping from these unpleasant sw----, 
roundin~s by traveling with his girl friend to some place beyond 
United States control where they could marey and 11live happi:cy- ever 
atter11 • His girl friend became increasing]¥ concemed about the ao
:-used and did everything possible to dissuade him but was unsucces-
sful in her efforts. In order to effectuate his idea the accused ob
t.ained 17 days leave of absence with authority to visit the non
restricted cities· in the United States Zone of Germany; be changed into 
civilian· clothing., leaving his uniforms with his landlady (whether tor 
disposal., destruction or storage is not clear); he lost or disposed of 
or., at any rate., is· unable to explain the disappearance of authorized 
identification tags., identification card containing his picture and his 
post exchange card; and he retained o~ one copy of his leave orders. 
:Being unable to prevent the accused fro~ pursuing·his idea, his girl 
friend accompanied him on the trip "so he wouldn•t commit anythini 
stupid" airl. to prevent his crossing into the Russian Zone. As a result 
of information obtained en route they decided that Ebersdort., a small 
nonrestricted town in the United States Zone, about 150 miles from 
accused's station at Frankfurt., and on:cy- a few hundred meters from the 
Russian Zone, would be a good place to make a reconnaissance for enter
ing and living undetected in the Russian Zone. He concluded that the 
mere physical entry into the Russian Zone of Occupied Germany was easy., 
but th.at forged papers., · ~conta.cts", and expert advice were indis
pensable to avoid detection after·entry. InasIIDleh as the accused did 
not speak German., his girl friend., at his direction, inquired about 
these matters~ Ol'i at least two occasions she talked with "guides" whose 
principal function was the furnishing of such false papers., intormat.ion • 
and advice. Upon each occasion she told the accused that she dis
trusted the guides and, according:cy-., they refused the ~es• proferred 
serrlces. Atte_r two days in Ebersdorf it was agreed that they would 
return to Frankfurt. if one more niib,t passed without maldni satisf'actarT 
arrancements and crossing into the Russian Zona. Such was the state of' 
affairs when they were apprehended~ At this time the accused still bad 
at least ten days• lean remaining. At·no tilu did the accused or hi• 
girl friend cross into the Russian Zone, nor did the accused ever deny 
his identity. 
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The elements of proof of the offense alleged in the Specifi-
cation of Charge I are: -· 

•(a) That the accused-made the attempt by doing the 
overt act.or acts alleged; (b) that he intended to desert 
at the time of doing such act or acts; that is, he then 
entertained the intent not to return *** as alleied; (c) 
that the attempt was made under the circumstances alle~ed." 
(JroM 1949, par J.4612., p 201). 

Considering the evidence as a whole it appears clear that the accused 
intended to desert (that is; he then entertained the intent not to· 
_return) at the time he departed from Frankfurt on 23 December 19501 
and that ha continm d to entertain the intent not to return for at 
least·several days thereafter. The Board is not convinced beyond a 
reasonable doubt, however, that the evidence supports the allegation 
that the accused attempted to cross into the Russian Zone of Occupied 
Germany, nor are we co~ced beyond a reasonable doubt that the acts 
performed by the accused constituted anything more than mere prepara
tion towards accomplishing his purpose to desert. Notwithstanding the 
dearth of repor~d cases pertaining to the. offense of attempting to 
desert,.it appears th.at the Board of Review in CM 190611, Maszeski, 
l :BR 2ll1 was confronted w.Lth an analagous case. The pertinent facts 
and law or the Maszeski case are sUillllarized in Dig Op JAG 1912-40, 
Sec 416 (l), page 265, as follows: 

"Accused ,ras charged rlth and convicted by general
court,..ma,rtial of at-tempting to desert •by falsely repre
::entillg himself under an alias as a civilian too, quaran
tine officer, request:Ln& the assistance of said O in estab
.lishing a false identity and securing a pennit of entry into 
the Republic of Panama under said false identity, with 
intent permanently to absent him w.Lthout proper leave from 
his post and proper duties.• The eTi.denca sustained the 
allegation as to the false representations. Held, That the 
specification charged and t1'.e evidence sholf6d nothin& more 
than mere preparation and intent to desert without alleging 
any overt act necessary to execution of the plan to 
desert., and that tha record was leg~ insufficient to sup-
port the finding15 of guilty.a · 

In the insta.nt case th.a accused did not intend to cross into the 
Russian Zone unless he could first make firm arrangements to obtain false 
identification papers and advice ldlich would permit him and his paramour 
to marry and live undetected in the Russian Zono of Occupied Ger.ina.ey-. 
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His efforts., including the efforts of his paramour undertaken by her 
at hls direction., never progressed beyond the stage of preliminary 
negotiations. The principle of the M.aszeski case is considered con
trolling with respect to Charge I and its Specification. 

Specification of Charge II and Charge II. 

The Specification of Charge II alleges that the accused did "wrong
fully and 1.mlawfully wear civilian clothing in violation ofn referenced 
directives to the contrary. It is clear that the accused with knowledge 
of the orders did wear., that is., appear in., civilian clothing without 
authority. The maximum punishment for appearing in civilian clothing 
without authority is forfeiture of pay for ten days {M::M, 1949, par ll7,g, 
P• 1.38). This office has previous:cy- rendered an opinion with respect to 
the same question as is here presented. In his opinion The Judge 
Advocate General discussed the maximum punishment authorized upon con
viction of the offense of appearing in civili~ clothing without autho!'
it;y., which act was prohibited by army regulations and by general orders 
of the Panama Canal Department. The opinion states., in pertinent part: 

"*** The punishment for the offense for which the accused was 
tried and convicted is specifically provided for in the 
Executive Order of December 10., 1920., without regard to 
whether it is an a.:nrry regulation or a stand:ing order which 
has been violated., and is thereby limited to forfeiture of 
pay for not to exceed 10 days. 

nThe Executive Order contemplates the issue or exist,.. 
ence of regulations or general orders regulating the times 
when and the places where civilian clothing may be worn., if 
the same be permitted at all. Such general orders or regu
lations can not enlarge the offense., punishment for which is 
prescribed in the Executive Order. 

"3• In view of the foregoing it is the opinion of this 
office that the sentence in question exceeds the maximmn 
limits of punishment provided in the Executive Order of De
cember 10., 19201 for the offense charged., which is forfeiture 
of not to exceed 10 days 1 pay***"• (JAG 250.479., 12 Dec 1923). 

The cited United States Army., Europe., Circular prohibiting the wearing 
of civilian clothes, as applicable to the accused is considered as nothing 
more than an announcement that appearing in civilian clothes is unau
thorized. The statement in accused's leave orders prescribing that the 
\miform be wom while on leave is similarly considered to be merely a 
reminder of such policy. The above quoted opinion is considered control
ling as to the offense alleged in this case (cf. CM (ETO) 1057, Redmond., 
3 BR (ETO) 349, 359 and SP CM 2461., Linscott., 7 BR,.JC 319., 9 Bull JAG 
l.53 (1950)). 
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6. · For the .foregoing reasons, ·the Board o:t Review hold:J the · 
record or trial. legal.q su.t'.ficient. to support the findings o:t guilty 
of Charge II and the Specification thereo.t; legall,y insu.tficient to 
support.·the findings of guilty of-Charge I and the Specification 
thereof, and lsgal.ly -sufficient ·to support on:cy- so much of the sen
tence as·provides_tor forfeiture of the accused•s pq tor ten dqs. 
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JAGQ CM 344936 1st Ilad 
;\PR 2 6 195\ 

JAGO., Dept of the Army"., Washington 25., D. c. 

TO: Commanding General., Frankfurt M:1.litary Post., APO 757., 
e/o Posbnaster., New York., New York 

l. In the case of PriTate First Class Harry J. Carpenter (RA 
32681439), Headquarters and SerTice C~acy-, 862nd Engineer Aviation 
Battalion., APO 57., USAF., I concur in fW foregoing holding by the 
Board of Review that the record of trial is legally_suff'icient to 
support the findings of guilty of Charge II and the Specification 
thereof, legally insufficient to support the findings of guilty of 
Charge I and the Specification thereof, and legally. sufficient to 
support only so much of the sentence as prOTid~s for .:forfeiture of the 
accused's pay for ten days. Under Article of War 50!. th.is hold~ and 
my concurrence vacate the .:findings of guilty of Charge I and its Speci
fication and so mu.ch of the sentence as is in excess of forfeiture of 
the accused I s pay £or ten d8;ys. 

2. It is requested that you publish a general court-martial order 
in accordance with said holding and this .:i.ndorsement., restoring all 
rights., privileges and property of which the accused has been deprived 
by virtue of the findings and that portion of the sentence so vacated. 
A draft of a general court-martial oroer designed to carry into effect 
the foregoing rec0mmendation is attached. 

:3. When copies of' the :published order in the case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing holding and this :indorsement. For conven
ience of reference., please place the file number of the record in 
brackets at the end of the published order, as follows i 

(CM 344936) • 

<-

=-~~;Qi~
KLru P. SHAW 

Major General, USA 
2 Incl.a Acting The Jmge AdTocate General 

1-Record ot !rial 
21lratt GCK> 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. C 

JAGH CM 344995 APR 1 7 1951 

UNITED STATES ) SIXTH ARMY 
) 

v. ) Trial by G.C.M., convened at Presidio 
) of San Francisco, California, 13-28 

First Lieutenant EILiorT R • .ASHFCRD ) November 1950. Dismissal, total for
(0-2008170), 6003 Area Service Unit,)) feitures after promulgation and con
Fort Ord, California. finem.ent at hard labor for three (3) 

) yaars. 

OPINION of the BOARD CF REVIEW' 
MILLER, FITZHUGH and ffiEIAND 

Officers of The Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the case 
of the olficer named above and submits this, its opinion, to The Judge 
Advocate General and the Judicial Cotmcil. 

2. The accused was tried upon the followin~ Charges and Specifications, 

CHARGE Ia Violation of the 95th Article of War 

Specification 11 {Nolle Prosequi) 

Specification 21 In that First Lieutenant Elliott R. Ashford, 6003 
Area Service U..1.it, then an Assistant Club Officer., Presidio Officers 1 

Club., Presidio of San Francisco., California, did, at Presidio of 
San Francisco, California., on or about 13 June 1950, with intent to 
defraud, falsely alter a certain document, to wits a machine shortage 
sheet of the Presidio Officers.' Club, dated 13 June 1950, by insert
ing the following words and figures, to wit a "M. J. Hos" "05" 1117"' 
"FVE" "35.0011 , which said machine shortage sheet was a writing of a 
prive.te nature, which might operate to the prejudice of another. 

Specification 31 (Finding of not guilty) 

Specification 41 In that First Lieutenant Elliott R. Aahi'ord, 6003 
Area. Service Unit, then an Assistant Club Officer, Presidio Officers 1 

Club• Presidio of San Francisco• California., did, at Presidio of San 
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Francisco. Cal.if'ornia• on or about 23 June 1950• feloniously steal 
about $230.00. lawful monies of the United States. the property of the 
Presidio Of'ficers' Club• Presidio of Se.n Francisco. California. 

Speoif'ioation 5. In that First Liaitena.m; Elliott R. Ashford• 6003 
Area. Service. Unit• then an Assistant Club Officer• Presidio Of'ficers' 
Club, Presidio of San Francisco. California, did, at Presidio of San 
Francisco. California• on or about 15 February 1950• with intent to 
deceive his superior officers, falsely sign the fictitious name· 
"c.E. Moss•· on a·Presidio Of'ficers' Club Machine Shortage Sheet• dated 
15 February 1950• in acknowledgElll.ent of the p8¥Jllent of $50.00, lawful 
monies of the United States, which entry was known by the said First 
Lieutenant Elliott·R. Abhford to be untrue, in that he, First Lieutenant 
Elliott R. Ashford, did, in fact. receive the said payment. 

Specifications 6 a.nd 7s (Findings of not Guilty) 

Specification 8s In that First Lieutenant Elliott R. Ashford, 6003 
Area Service Unit• then an Assistant Club Officer, Presidio Of'ficers' 
Club, Presidio of San Francisco. California.• did, at· Presidio of San 
Franoisoo. California, on or about 13.:May 1950, With the intent-to 
deceive his superior officers, falsely sign the· fictitious names. 
•g.J. Miller, Col, Inf." and. 11E. J. Miller~-- Col, Inf." on a Presidio 
Of'ficers• · Club llachine Shortage Sheet,· dated 13 May" 1950• in acknowl
edgment of the paymettt of $4.50 and $1.25, respectively, lawful monies 
of the United States, which entries were known by the said First 
Lieutenant Elliott R. Ashford to be untrue, in that he, the said First 
Lieutenant Elliott R. Ashford, did, in fact, receive each of the said 
payments. 

Speoifi°"tion 91 · In that First Lieutenant Elliott R. Ashford, 6003 Area 
Service Unit. then an Assistant Club Officer, Presidio Ot"ficers' Club, 
Pres-idio cf San Francisco, California• did, at· Presidio of San 
Francisco, California, on or a.bout 15 May 1950, with the intent to 
decein his superior· officers. falsely sign the fi otitious names, 
11E.J. Miller• 1st It.,• and· 11E.J. Miller, 1st U.11 on a· Presidio 
Of'.t'icers' Club Mlchine Shortage Sheet, dated 16 May 1950, in aoknowl-. 
edgment of the payment of $5.76 and 16.00, respectively, lawful monies 
of the United· States, which entry was known: by the said First Lieutenant 
Elliott R. Ashford· to be untrue, in that he, the said First Lieutenant 
Elliott R. Ashford• did, in tact, receive each of the said payments. 

Specification 101 In that First Lieutenant Elliott R. Ashf'ord, 6003 Area 
S.atvice Unit. then an Assistant Club Of'ficer, Presidio Of'fioers• Club, 
Presidio of San Francisco. California, did, at Presidio of San Francisco, 
California• on or· about 20 Mly 1950, with the inte:at to deceive his 
superior officers, falsely sign the fictitious name "E.J. Miller,•' on 
a Presidio Officers' Club Machine Shortage Sheet, dated 20 May 1950• in 
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acknowledgment of' the payment of $50.00, lawful monies of the United 
States, which entry was known by the said First Lieutenant Elliott R. 
Ashf'ord to be untrue, - in that he, the said First Lieutenant Elliott R. 
Ashford, did, in fact, receive the said payment. 

Specification 111 In that First Lieutenant Elliott R. Ashford., 6003 Area 
Service Unit, then an Assistant Club Officer, Presidio Of'ficers 1 Club, 
Presidio of San Francisco., California., did., at Presidio of San 
Francisco, California., on or about 21 May 1950., with the intent to 
deceive his superior officers, falsely sign the fictitious name 
nE.J.lliller"., on a Presidio Officers• Club Ila.chine Shortage Sheet, 
dated 21 May 1950, in acknowledgment of the payment of $11.50, lawful 
monies of the United States., which entry was known by the said First 
Lieutenant Elliott R. Ashford to be untrue,· in that he, the said First 
Lieutenant Elliott R. Ashford., did., in fact, receive the said payment. 

Specification 121 In that First Lieutenant Elliott R. Ashford., 6003 Area 
Service Unit., then an Assistant Club Of'ficer, Presidio Of'ficers 1 Clu~ 
Presidio of' San Francisco., California, did, at Presidio of San Francisco; 
California., on or about 9 June 1950, with the intent to deceive his · 
superior officers, falsely sign the fictitious names, "11. J. Kent" and 
"P.I.·Hunt, Lt. Col." on a Presidio Officers' Club ~chine Shortage 
Sheet.· dated 9 June 1950, in acknowledgment of the payment of $50.00 and 
$50.00., respectively., lawful monies of the United States, which entries 
were known by the said First Lieutenant Elliott ·R. Ashford to be untrue 
in that he., the said First Lieutenant Elliott R. Ashford., did., in fact., 
receive each of the said p8iY]llBzrts. 

CHARGE II1 Violation of the 93rd .Article of War. 

Specification la In that First Lieutenant Elliott R. Ashford, 6003 Area 
Service Unit., then an Assistant Club Of'ficer., Presidio Of'ficers I Club, 
Presidio of San Francisco., California, did, at Presidio of San 
Francisco, California., on or about 13 June 1950, with intent to defraud, 
falsely alter a certain document., to wits a. machine shortage sheet of 
the Presidio Officers• Club• dated 13 JuL~ 1950., by inserting the 
following words and figures, to wits "M.J. Hos" 11 05" "17" "FVE" 1135.oo~. 
which said machine shortage sheet was a. writing of a. private nature, which 
might; operate to the prejudice of another. 

Specification 21 (Finding·.of not Guilty) 

Specification 31 · In that First Lieutenant Elliott R. Ashford, 6003 Area 
Service Unit., then an Assistant Club Officer, Presidio Of'f'icers I Club., 
Presidio of San Francisco., California, did.,·at Presidio of San Francisco., 
California., on or about 23 June 1950., feloniously steal about $230.00., 
lawf'Ul monies of the United States, the property of the Presidio Of'ficers• 
Club., Presidio of San Francisco., California. 
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.CHARGE IIIa Violation of the 96th Article of War. 

Specification la (Nolle Brosequi} 

Specification 2 a In that First Lieutenant Elliott R. · .Ashford, 6003 
.Area. Service thit, then an Assistant Club· Of'ficer, Pre'sidio 
Of'ficers' Club, Presidio of San Francisco, California, did, at 
Presidio of San Francisco, California, on or about 15 February 
1950, with intent to deceive, falsely sign the fictitious name
"c. E. Moss•· on a Presidio Qt'ficers' Club Ya.chine Shortage Sheet, 
dated 15 February 1950, in acknowledgment of the payment of $50.00, 
la.wt'ul monies of the United States, which entry 'W&.S known. by the 
said First Lieutenant Elliott R. Ashford· to be untrue in that he, 
First Lieutenant Elliott R. Ashford, did, in fact, receive the said 
payment. 

Specifications 3 and 41 (Findings of not Guilty} 

Specifioa.tion 61 In that First Lieutenant Elliott R. J.shfo~d, 6003 
.Area Service Unit, then an Assistant Club Of.'ficer, Presidio Of'ficers• 
Club, Presidio of San Francisco~ California# did, at Presidio ot 
San Francisco, California, on or about 13 May 1950, ·with the intent 
to deceive, falsely sign the fictitious names, "E.J. Miller, Col, 
Inf. 11: and "E.J. Miller. Col, Int.• on· a Presidio Oi'ficers• Club 
Mt.chine Shortage Sheet,· dated 13 May 1950, in acknowledgment of the 
payment of $4.50 and $1.25 respectively, la'Wf'ul. .roonies of the United 
States, which entries were known by· the said First Lieutena?It Elliott 
R. Ashf'ord to be untrue, in that he, the said First Liwtenant Elliott 
R. Ashford, did, in fact, receive each of the said payments. 

Specification 61 · In that First Lieutenant Elliott R. Ashford, 6003 Area 
Service Unit, then an Assistant Club Of'ficer, Presidio Ot'f'icera' Club, 
Presidio or San Francisco, California, did, at·Presidio ot San 
Francisco,· CalU'ornia, on or a.bout 15 lfq' 1950, with the intent 
to deceive, falsely sign the fictitious ·names, •E.J. Miller, lat lii.11 

· 

and •E.J. Miller, 1st Lt.•· on a Presidio Of'f'ioers' Club Machine 
Shortage Sheet, dated 15 ~ 1950, in acknowledgment ot the p~nt 
ot tS.76 and $6.00, respectively, lawtul monies of the United States, 
which entry 1raS known by· the sa.id First Lieutenant Elliott R • .Ashford 
to be untrue. in that· he, the said First Lieutenant Elliott R. 
Ashford, did, in tact, receive each ot the said payments. 

Specification 7 a In that First Lieutenant Elliott R. Ashford, 6003 
J.rea Service Unit, then an Assistant; Club Officer, Presidio Ot'ficers' 
Club• Presidio of San Francisco, California, did, at Presidio ot 
San Francisco, California., on or about 20 Jray 1950. with the izrtezrt 
to deceive, falsely sign the fictitious name 11E.J. Miller,• on a 
Presidio Otficers' Club Ma.chine Shortage Sheet, dated 20 May 1950• 



(391) 

in acknowledgment of the payment of $50.00, lawful monies of the 
United States., which entry was known by the said First Lieutenant 
Elliott R. Ashford to be untrue in that he, the said First Lieu
tenant Elliott R. Ashford, die., in fact, receive the said paymr."lt;• 

Specification 8t In that First Lieutenant Elliott R. Ashford, 6003 
Area Service Unit, then an Assistant Club Qf'ficer, Presidio Officers' 
Club, Presidio of San Francisco, California, did, at Presidio of 
San Francisco., California, on or about 21 May 1950, with the intent 
to deceive, falsely sign the fictitious name.,t1E. J. Miller" on a 
Presidio Officers' Club Machine Shortage Sheet., dated 211.hy 1950, 
in aclmowled.gment of the payment of $11. 50, lawful me!'lies of the 
United States, which entry was known by the said First Lieutenant 
Elliott R. Ashford ·to be untrue, in that he, the said First ,Lieu
tenant Elliott R. Ashford, did, in fact, receive the said payment. 

Specification 9a In that First Lieutenant Elliott R. Ashford, 6003 
Area Service Unit, then an Assistant Club Officer, Presidio Officers' 
Club, Presidio of San Francisco, California, did, at Presidio of San 
Francisco, California., on or about 9 June 1950, with the intent to 
deceive, falsely sign the fictitious names, "H. J. Kent" and "P.I. 
Hunt, Lt. Col." on a Presidio Officers• Club Machine Shortage Sheet, 
dated 9 June 1950, in acknowledgment of the payment of $50.00 and 
$50.00, respectively, lawful mo~ies of the United States, which 
entries were known by the said First Lieutenant Elliott R. Ashford 
to be untrue in that he, the said First Lieutenant Elliott R. Ashford, 
did, in fact, receive each of the said payments. 

ADDTl'IONAL CHARGE It Violation of the 95th Article of' War. 

Specification 11 In that First Lieutenant Elliott R. Ashford, 6003 Area 
Service Unit, then an assistant club officer, Presidio Qf'ficers 1 

Club., Presidio of' San Francisco, California, did at Presidio of San 
Francisco, California, on or about 26 June 1950, with the intent 
to deceive, falsely sign the fictitious name "A. P. uunb, I;t;. Col." 
on a Presidio Qf'ficers• Club Ma.chine Shortage Sheet dated 26 June 
1950, in acknowledgment of the payment of $50.00, lawful monies of 
the United States, which entry was known by the said First Lieutenant 
Elliott R. Ashford to be false and untrue in that he6 the said First 
Lieutenaut Elliott R. Ashford, did, in fact, receive the said payment. 

Speoif'ications 2 and 31 (Findings of' not Guilty) 

Specification 41 In that First Lieutenant Elliott R. Ashford, 6003 
Area Service Unit• then an assistant club officer, Presidio Ot'f'icers 1 

Club, Pres_idio of San Francisco,· California, did -~t Presidio of' San 
Francisco, California, on or about 13 June 1950, with the intent to 
deceive, falsely sign the fictitious name "J. a. Waters" on a 
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Presidio Of'ficers' Club Machine Shortage Sheet dated 13 
June 1950, in acknowledgment of the payment of $10.00, lawful 
monies of the United States, which entry was known by the said 
First Lieutenant Elliott R. Ashford to be false and untrue· in 
tha.t he• the said First Lieutenant Elliott R. Ashford, did, 
in faot, receive the said payment. • 

Specification 51 In tha.t First Lieutenant Elliott R. Ashford, 6003 
Area Service Unit, then an assistant olub·officer, Presidio 
Of'ficers• Club, Presidio of San Francisco, California, did at 
Presidio of San Francisco,·California, on or about 10 June 19501 
With the intent to deceive, falsely sign the fictitious name 
"H.P. Kent" on a Presidio Of'ficers' Club Machine Shortage Sheet 
dated 10 June 1950, in acknowledgment of the payment of $6.25, 
lawful monies of the 1United States, which entry was known by 
the said First Lieutenant Elliott R. Ashford to be false and 
untrue in that he, the said F.,irst--Liautenant Elliott R. Ashford, 
did, in fact, receive the said payment. 

Specii'ioations 6 thru 81 (Findings of not Guilty) 

Specification 9 a In that First Lieutenant Elliott R. Ashford, 6003 
Area:Service Unit, then an assistant club officer, Presidio ort1oers• 
Club, Presidio of San Francisco, California, did at Presidio of 
San Francisco, California, on or about 20 M3.y 1950, With the intent 
to deceive, falsely sign the fictitious names "E.J. Miller•~E.Je 
.Miller", •E.J. Miller", "E.J. Miller", "E.J. Miller", "E.J. Miller" 
and "E.J. Miller" on a Presidio Ot'ficers• Club Machine Shortage 
Sh'eet· dated 20 Miy 1950~ in ackno•ledgment. of the payment of 
$5.76~ $9.00, $8.00, $5.25, $s.so, · t1.so and t11.oo, respectively, 
la.wtul monies of the United States, which entr-ies were known by 
the said First Lieutenant Elliott R. Ashford to be untrue· in that 
he• the said First· Lieutenant Elliott R. Ashford, did, in fact• 
receive each of the said p,qmsnts. 

Spec:U'ication 10a In that First LieuteJ38.l'It Elliott R. ·Ashford, 6003 
.Area·Service Unit, then an assistant club officer, Presidio Of'ticers• 
Club, Presidio of San Fran.oisco, California. did at Presidio ot · 
San Francisco, California, on or about 16 ~ 1950, with the intent 
to deceive,. falsely sign the fictitious name •E.J. Miller• on a 
Presidio Of'ficers' Club Maehine Shortage Sheet dated 15 May 1950, 
in acknowledgment of the payment of $20.00, lawtul. monies of the 
lhited States, which entry was known by the said First Lieutenant 
Elliott R. Ashford to be false and untrue in that he, the eaicl 
First Lieutenant Elliott R. Ashford, did, in tact, receive the 
said payment. 

6 

I !5 If 2 

http:Miller�~E.Je


(393) 

Specification 111 In that First Lieutenant Elliott R. Ashford, 
6003 Area. Service Unit. then an assistant club officer• Presidio 
Of.'ficers I Club, Presidio of San Francisco. California, did at 
Presidio of San Francisco. Californiai on or about 14 Mef 1950, 
with the intent to deceive, falsely sign the fictitious name 
"E.J. Miller" on a Presidio Officers' Club :Machine Shortage 
Sheet dated 14 M:i.y 1950, in acknowledgment of the payment of 
$4.00• lawful monies of the United States, which entry was 
mown by the said First Lieutenant Elliott R. Ashford. to 6e 
false and untrue in that he, the said First Lieutenant Elliott 
R. Ashford. did, in fact. receive the said p~ent. 

Specification 121 In that First Lieutenant Elliott R. AShford, 6003 
Area Service Unit, then an assistant club·officer, Presidio 
Of.'ficers 1 Club, Presidio of San Francisco, California, did at 
Presidio of San Francisco. California., on or about 13 May 1950, 
with the intent to deceive, falsely sign the fictitious name 
ttE.J. Miller" on a Presidio Officers• Club Machine.Shortage 
Sheet· dated 13 :f.hy 1950, in acknowledgment of the payment of 
$4.00, lawful monies of the United States, which entry was 
known by the said First Lieutenant Elliott R. Ashford to be 
false and untrue in that· he, the said First Lieutenant Elliott 
R. Ashford, did, in fact, receive the said payment. 

Specification 131 In that First Lieutenant Elliott R. Ashford, 6003 
Area. Service Unit, then an assistant club officer, Presidio 
Of.'ficers 1, Club~ Presidio of San Francisco, California, did at 
Presidio of San Francisqo. California, on or about 4 "May 1950, 
with intent to deceive,· falsely sign the fictitious names "M.s. Miller", 
"M.S. lliller"', and "M.S. Miller" on a Presidio Of.'ficers I Club 
Machine Shortage Sheet dated 4 May 1950, in aclalowledgment of 
the payment of t,.,so. $3.50 and $6.00, respectively. lawf'ul 
monies of the United States., which entries were known by the 
said First Lieutenant Elliott R. Ashford to be u.n:true· in that 
he, the said First Lieutenant Elliott R. Ashford, did, in fact• 
receive eaob of the said payments. 

Specification 141 . In that First Lieutenant Elliott R.· Ashford, 6003 
Area Service thit• then an assistant olub·ofi'icer, Presidio 
Of.'ficera' Club, Presidio ot San Francisco, California., did at 
Presidio ot San Franoisoo,·Californi&, on or about 30 April 1950• 
wtth'the intmt to deceive. 1ll.lsely sign the fictitious names 
."J.M. 1l:1.ller"• •J.M. Miller" and "J~M.--M'iller"· on a Presidio 
attic era I Club !la.chine Shortage Sheet 4&~e4 30 April 1950• in 
aoknowl~pnt ot ·the payment of $4.50, -$3.50, 9Jld $4.50, 
respectiTel7, la.wf'lll ·monies of the United States. ~ich 
entries were lcnciwn by t~ said First Lieutenant Elliott R. 
Ashford to be w:rtrue in that he, th• saicl First Lieµtena.nt 
Elliott R. Ashf'ord, · did, in f aot, r eceive ea.ch ot the said 
paymexxt.. 
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Specifications 15 through 221 (Findings of not Guilty) 

A Nolle Prosequi was entered by direction of the appointing authority 
to Specification 1, Charge I and to Specifi~tion 1, Charge,III. The ac
cused pleaded not guilty to all,Speci.ficat~ons and Charges. He was found 
guilty of Specifications 2, 5, and 8 through 12, of Charge I,. guilty of 
Specification 4 of Charge I, except the figures "~230.00", substituting 
therefor the figures 11$113.00"; of the excepted wordst Not Guilty; of the 
substituted words a Guilty, and guilty of Charge I. He was found guilty ot 
Specification 1 of Charge II and Specification 3 of Charge II, except the 
figures 11&230.oo", substituting therefor the figures 11$113. 0011 J of the ex
cepted figuresa Nat Guilty, of the substituted figuresa Guilty, and guilty of 
Charge II. He was found guilty ct Specifications 2 and 5 through 9 ot Charge 
III end guilty ot Cha.rge .III. He was a.lso found guilty ot Specifications 
1, 4, 5, and 9 through 14 of Additional Charge I and guilty of Additional 
Charge I. The accused wa.s found not guilty of Specifications 3, 6 and 7 of 
Charge I, Specification 2 of Charge II, Specifications 3 and 4 of Charge III 
and Specifications 2, 3, 6, 7, a, and 15 through 22 of Additional Charge I. 
No evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances to become due after 
the date of the order directing execution of' the sentence and to be coll.fined 
at hard labor at such place as proper authority may direct for· three (3) years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of' War 48. 

3. Evidence. 

a. In General. 

(1) For the Prosecution. 

The accused, First· Lieutenant; Elliott R. ·Ash.ford, was a member of the 
6003 Area Service Unit, Fort Ord, California, at the time he was tried by 
oourt"1118.rtiaJ. (Pros Elt 14J R 929). From about 16 June 1948 through about 
30 June 1950, the a.ccused was a.ssigned to duty either as the club officer 
or the a.ssistant club officer at the Officers• Club, Presidio of Sll.n 
Francisco, California (Pros Ex 11, 14J R 939). 

The of.tenses alleged against the accused fall into two categories as 
to their origins First, those connected with the shortage or money 
a.sserted to be part of the proceeds of "Monte· Ca.rlo Night", an entertain
ment held at the Officers' Club, 23 June 1950, which shortage ga.ve rise to 
charges ot stealing against the accused in violation of .Articles of War 
93 and 95J and, second, a number· of.offenses cha.rged against the aocused 
based upon false entries, forgeries• and the use of fictitious names in 
collecting jack pat payments and "machine shortages• in connection with 
the accused's playing ot slot machines at the Presidio Officers• Club 
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which of.fenses are alleged to be in violation of Articles of War 93• 
95 and 96. 

The evidence relating to these offenses is digested only as to the 
Specifications and Charges in which there resulted findings of' guilty by 
the orurt. 

b. Specification 4• Charge I, and Specification 3, Cl:arge II. 

Q:l the evening of 23 June 1950• the Of'fioers• Club• Presidio of San 
Francisco, Ca.lifornia. held a so-ca.lled •Mon:t.e Carlo Night." .· Q:l this 
occasion, the ballroom .and be.nquet rooms of the ·club were coUY'erted into 
a mock gambling ball, and sane fourteen •·gem.es ot chance• were operate'd 
for the en:tertainment of the members, it not u a. source of profit and 
income tor the club. The games included •blackjack". •roulette•. •craps•, 
•race horse• and 11m.,mbers• wheels. 11chuckaluok•· and 11bingo11~ 

Major John s. Mlir was the club officer of the Presidio Of'f'ieers• 
Club, but at the time of li>nte Carlo Night he was liick in the hospital. and 
absent tran the club. It, t_heretore. became the duty ct the accused. as 
assistant club officer, to assume the duties o.t the club of'f'ioer in addi• . 
tion to his ·ordinary duties. It wu necessary- to supply a certain am.cunt 
of change for· use as working capital in operating the n.rioua games of 
ohanoe. To do this, the Of'ficera' Club ca.shed a oheokat the bazik: for 
$2,000 and issued this to the operators in amomta as needed. This monq 
is also referred to as •stake• or •table money". Before the tables were 
opened for play, the operators had a meetinit at which they received their 
instructions. 

lfa.jor .Arthur P. Brody was chairman• and IJ.eutenaJit; John E. Gilroy 
was assistant chairman of the enterta.im.ent, am. they presided at the 
brieting meeting. Hmrever, the instructions issued seamed to have covered. 
primarily- the operation of the tea.turea ot the games without e:r:ry specitio 
imrtruotiona being issued aa to the lDl!lthod of turning baok the money- trca 
the T&rious operator• at the end ot the eTening. Several of the operators 
did .nat attend th• instructional meflting a.t a.11. and at least one arrived 
late (to~. R 96.s llagarti7, R 22.91 Herriot, Jl S2,, Squire• R SS9J Bradlq. 
R 373-37')• · 

!be money originally drawn .tor •stake" money was contained in oloth 
oanna baga or aam. and wu ·is~ued in 1J11otmts rangi.Dg from tso.oo to 
1140~00. Ba.oh operator receiTiDg this stake mone;r signed hi• name u a 
"band . receipt•. aoknOll'ledging the amount and denominations reoeind (Pro• 
E£ 1). 

In general• at the oonclusion · of the n-ening ea.oh opera.tor turnecl 
batik hia original amount ' plu1 ·a.uy profit. 8ca.e aacb oonta.ined the DAM 
ot the person return1ng the aaok• either by a slip ot pa.per on the inside 
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or the saolc or by writing on the tag att~ched to the outside• and in 
some instances a return was ·made without en.y name or notation. In sane 
instances the notation included the amount turned in, and in others this 
was entirely laolcing. The testimoey of the various operators mAy be 
surmna.rized as f'ollows1 

Captain Tommy L. LoI$• 

Captain Long arrived at the club arou:cd 6100 or 6130 in the evening 
(R 81). He did not attend the instructional ~eting and no one gave him 
instructions as to the tum-in (R 95, 97). He drew his stake money in a 
white canvas bag with the tag attached marked "blaolcjaolc table• (R 87, 92). 
He signed a receipt for tso.oo· (R 83; Pros Eic 1). His duty wast o run one 
of the blackjaolc tables (R 82) • .A.,P the end of' the evening he had $101.00 
which he counted and tabulated on· the outside taf. and made his turn-in 
to the accused (R 85) bit, he stated,there were no precis.e or written 
instructions" J •aey operator at the end of the game wculd be expected to 
tu.rn the i::rioney in" (R 96). Captain Long said he made a fast turn-in 
because there was a. "devil of' an ergument going on• in the club office 
and he wa.rd;ed to have •as little to do with it as possible" (R 98). He 
did not. expect a receipt for his tum-in, but he was reasonably sure that 
his name was crossed off f'or the $50.00 stake money he had previously 
received (R 102 J Pros Ex l). 

Captain Pedro Ramos. 

Captain Ramos attended the preliminary meeting for instructions, which 
~e thought 'WU }leld by •Ma.jor. Ivey and Lieutenant· Gilroy and same profes
sional gambler",. (R 109). He did not receive instructions at that meeting 
about accounting or receipting for the turn•in ot his money (R 109-110, 121). 
He drew Jso.oo stake money f'ran. the accused, and· signed tor its receipt 
(R ll0J Pros Ex: 1). He then wetrt·to the.blackjack table assi~ned to him• 
and verified that he had, in f'aot, received tso.oo (R 110-111}. He was 
relieved twioe during the evening by Captain Boardman.without aey aocounting 
or a oheolc of the table money as between them (R 111). At the end of the 
evening he and Captain Boardman counted their money and noted. the total on 
.the slip of pa.per as well as ·the denominations. and put the slip ot paper 
in the bag (R 113-114). Capj;ain Ranws then took it to the office of the 
accused. The accused did not·actually take possession of' the money; •he 
wa.s··busy at the time• '(R 116). The of'fiqe was "jammed with people", and the 
safe was standing open so that you could put the money 1n lt (R 116). 
Captain Ramos put his ..own. money in the safe• and saw others do the same 
{R 116.;.117). Asked it. •some one oOuld have taken it out and you might 
not have observed· it•, he answered, •1·don•t know" (R·111).. He first said 

. he ~med in $79.00 (R 108). !Jlter he stated that he was not positive of 
the amount; of his turn-in• but felt sure it was as lllllch as $70.00 (R 11'1• 
118). He n.w the accused scratch his name off of the stake list (R 1201 
Pros Ex 1). but he got no receipt (R 121). He reiterated tba.t at the 
preliminary' meeting he received no instructions as to the turn-in of 
money (R 121)• 
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Captain James J. Boyle. 

Captain Boyle arrived at the club at about 7a00 p.m. He attended 
the briefing meeting conducted by Lieutenant Gilroy (R 144). He received 
instructions and was assigned to the operation of a. blackjack table (R 144# 
145). In accordance with his instructions# he reported to the club office 
and drew $50.00 table money from the accused (R 145) and signed a receipt 
!'or the money (Pros Ex: 1). He did not stay at his table.all evening; "we 
were rotated around several ta~les providing relief for the blackjack 
players" (R 147). He came back to the original table about three-quarters 
of an hour before closing (R 147). At closing tuna he counted the money at 
his table# wrote a "breakdown of the money" on a slip of paper, signed his 
name and put it in the canvas bag originally issued to him (R 147). Asked 
how much money he turned in, he stated, 11 I can't testify to the e~aot amount. 
I knCM' it was over a hundred dollars" (R 147-148). He then took the sack 
of money to the club office·and turned it in to the accused (R 148). Q:i 
instructions of the accused# he then put his money sack in the safe (R 152). 
He stated the accused did not touch or handle the bag at all (R 152). While 
in the club office, at Lieutenant Hagarty•s· request, he helped count the 
money turned in by Lieutenant Gilroy (R ·148, 151). He did not remember the 
exact amount of this count# but believed that the total for· Lieutenant 
Gilroy• s money came to •around a hundred seven dollars• (R 149). later in 
his testimony he stated that Lieutenant Hagarty added it, but he didn't· 
oheck his addition; the· amouzrt. was •a hundred seventy something"· {R 153, 154) • 
Asked if he was certain, he replied, "No, it -- I would say it was a hundred 
seventy some odd dollars. I don't know whether it was a hundred seventy five 
or e: hundred seventy one, but it was in the hundred seventy field" (R 154). 
Arter they finished the· count of· LieutE11.ant Gilroy• s money, •Hagarty put 
it in the sa.fe11 (R 154). Captain Boyle knew from the conduct of the accused 
and -various other p~rsons in the club office that there had been a heated 
argwoont between the accused and Liaitenant Gilroy (R 160-161). 

First Lieu.tenant John E. Gilroy. 

Lieu.tenant Gilroy was co-chairman with Major Brody for Monte · Carlo 
Night (R 165, 175). Re stated that he conducted a briefing meeting for 
the purpose of giving instructions to the game operators (R 167). A pro
fessional gamble~ was present at the meeting and gave specific instructions 
as to the rules and mode of operation of various games (R 177-178). Because 
on a previous Monte Carlo Night .the ·opera.tors ·had been detained until a.bout 
4130 a.m. in a.coounting for their money and making their turn-in, it had 
definitely been decided that the· operators would not be required to make 
such accounting of money prior to the turn-in (R 181). Re stated, "We 
decided rather tba.n keep the operators there, why some one connected with 
the i!Ibernal operation ot the Club would. roll the money .the next day" 
(R 181) • Be thought he might have instructed the opera.tors to put a slip 
in each money aaclc to show the amount of money they ha.d drawn and the amount 
turned in (R 182). but he also sta.ted, 11 1 don't know ii' I instructed thElll 
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to sign it (the paper slip) or put some natation on there so that the 
Club Ot'i'icer would know which table it was from• (R 183). Some of the 
officers who had promised to work as operators failed to show up so 
Lieutenant Gilroy filled in a.t one of the crap tables (R 168). He drewr 
$140.00 · from the accused (R 169). Major John Ivey and Warrant Qf'_ficer 
Junior Grade Charles Rosa helped at his tabie and when he was relieved, 
probably two times, they operated the table (R 169). When the table closed, 
Lieutenant Gilroy put the money in the sack Without counting it and took 
it to the club office (R 170). As he ·entered the club office he heard 
the accused make a remark which Lieutenant Gilroy testified wa.s a "reflec
tion on my ancestry• (R 170, 189). This r8lllllrk of the accused was the 
a.tternath of a quarrel which started between the accused and Lieutenant 
Gilroy over the closing of' Gilroy's table (R 189). Gilroy refused to 
close his table until the player with the dice •rinished shoating" (~ 189). 
At the club office, Lieutenant Gilroy tried to hit the· accused, but wa.s 
"restrained" by· other officers (R 190). The accused· did nothing (R 190). 
Lieutenant Gilroy put the money aaolc down on a desk at which the accused 
was not sitting and then left the club office (R 190• 191). He thought 
Captain Boyle and Lieutenant Hagarty took his money sack· (R 191). Abcut 10 
or 15 minutes later, the accused came to Lieutenant Gilroy at the bar and 
said he wanted to see him outside (R 193). Lieutenant Gilroy went out the 
back door with the accused and Gilroy testified "he made· an a.pology to me 
for the incident and we agreed to forget. the whole thing.· It was all over 
with and we went back to· the bar and bad a drink• (R 193). later the ac
cused, Lieutenant. Gilroy,· and others·went to a dcnn:ttown restaura.nt and 
stayed until about 2100 a.m. (R 193). · Nm morning about 8100 or 8130 
o'clock Lieutenant. Gilroy saw the accused at the club office and they had 
coffee together (R 194•+95). ·The accused told.him the "profit• toti.l'for 
the Monte Carlo Night (R 197). It was some figure with a 116 in there. 
and I'm sure of a 4. • $-06 or $476",· but he admitted it oruld have been 

"'$346.• or •even $643• for that matter•' ( .R 198). The accused told Gilroy 
he had received only- 13 money sacks and that he believed •that we were 
short one bag last night• (R 215)~ The accused also said• -Well• I'm 
not sureJ you don't have to sa.7 anythin{f to 8l.17one about this. but I just 
thought we were one bag missing" (R 215). Lieutena.itt ·:.Gilroy- stated that 
•Bill"• a. slot machine :mechanic and one ot the employees of the Krause 
brothers, 1fa8 present but did not enter into his coJ:IV'ersation with the · 
accused (R 216}. ' · 

First Lieutenant John J. Hagarty. 

L1.euteJ:lAZ:lt Hagarty was firit assigned duty at the Presidio Of'ticers' 
Club u Jless Officer about January 1949 and, about October 1949• he ns 
made·.usistant Club otticer (R.22.6). He_'ira.snot officially on duty on 
l&:n:rj;e Carlo Night, 23 June 1950, but he attended and helped in an unof
ficial capacity· (R 227-229)~ Re did· not get to the Club until around 
8 o'clock (R 229). He ·was in the club oftica when the accused wu 
accepting the turn-in of :riwney by the o.t'ficer11. operating the -various 
}&)nte Ce.rlo games (R 230). He counted one •bag of money" (R. 230). 
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11Lt. Gilroy brought his money into the off'ice and dropped it on the 
table11 (R 231). Lieutena.?It Gilroy was engaged in an argument with the 
accused and the witness suggested.to Captain Boyle that they cou?It 
Lieutenant Gilroy's money (R.231). Their count· showed that -Lieutenant 
Gilroy•s sack contained $172.00 (R 231). _ Is.ter. the witness was asked• 
"who, it' anyone. asked you to count the money that Gilroy had brought in'l"• 
and he replied, "Well, . I don •t know whether he -- whether I was asked to · 
count it er whether I just said, 'Let's count your money. Gilroy'" (R 236). 
On cross examination, Lieutenant Hagarty said he told Lieutenant Gilroy. 
"You better count your money". whereupon Gilroy replied; "I have no 
intention of counting it" (R 242). Lieutenant Hagarty said,."-- he 
/Gilrov7 dropped it on the desk --~~ then he went for Lt. Ashford" (R 236). 
After Gilroy lef"t. he end Captain· Boyle counted Lieutenant Gi;t.roy•s mor.ey 
(R 237). Lieutena?It Hagarty said, nr IID.lst have had a total and it sticks 
in my memory" (R 238). It took "probably five -- ten minutes" to count 
the money (R 238). Lieutenant Hagarty personally 11 just dropped it in the 
safe where the rest of the bags were• (R 239). Asked if he put a slip in 
the sack :ahowing the amount of his and Captain Boyle's count, he stated 
"I would ju.st have to suppose that I did";· •ca. But you don't remember 
that?", "A. No, sir" (R 239). Afterwards, ~a matter of probably five 
minutes", "We were all talking at the bar when Lt. Ashford came" (R 240). 
In the.witness' opinion. Lieutenant Gilroy was not drunk• he -was "just 
angry" (R 240) •. Lieutenant Hagarty told the accused "that Gilroy' s money 
was in the safe" (R 241). !Ater the entire pta.rty left the bar and went 
down to the •Marina", a downtown. restaurant (R 241). On the next morning, 
24 June 1950; Lieutenant Hagarty saw the. accused at the Club about 11 
o'clock (R 242). Asked what the· "take or profit" from Monte Carlo Night 
amou?Ited to. the accused replied. "I think $37011 (R 243). Lieutenant 
Hagartr did not know "whether tny expenses had to come out" of this figure
~2M). . . 

Chief Warrant Officer FA:ward M. Golladay. 

Chief Warrant Officer Golladay went to the Officers' Club about 
6 o'clock to get his instructions for Monte Carlo Night (R 260). "They" 

·gave him his duties although he could not remember who instructed him. 
It •could have been Lt. Gilroy" (R 260). He drew· $50 from·accused. 
signed for the money (Pros Ex: 1). and ran a blackjack game (R 260). 
He was relieved after about two hours of operation and did not ret.11rn 
until shortly before .closing time (R 262). After closing, he counted the 
money at his table a.nd found he had "approximately $40" (R 262). He put 
it in his money sack and "set it on the desk in the of'f'ice of' the Ot'£icers' 
Club• (R 262). There was no count o.t' his money as between Golladay and 
the oftioer *o r~lieved him (R 26&). He did not actually. cou?It his money 
but recalled he had •t20.oo. ·110.00 and some chang~• (R 266). When he went 
:bl the_ Club Oi'fice •there wa.a an argument in the· room.• (R·2.66) • He believed 
it wu between -t?he ·a~used and· Lieutenant BLgarty- (R 267). Asked to wb.cm 
he delivered his money turn-in, he said, •r set it on the ta.ble, I think. 
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in f'ront o:f Lt. Ashford"· (R 266). When the witness le.ft, it was "·still 
on the desk" (R 267). He made no written notation of the a.mount (R 266). 
He got his name "orossed off" before he left (R 267). 

Captain Preston P. Parsons. 

Captain Parsons received his instructions f'or the operation of a 
blackjack game tram. Lieutenant Gilroy (R 271). He drew $50 from the accused 
and went to his table in the Anza roam. (R 272). He stayed there all evening, 
but relieved an opErator at another table .ror a few minutes (R 272). At 
closing he had "approxilllately $110.00" (R 272); he remflllbered it was "over 
$10011 and 11 under $120" (R 273). Some one told him to put the silver in rolls 
for his turn-in although he dould not remember who it was (R 274). He put 
the total on a sli::;> of pa.per and to his 11 best recollection" si€Ped it and 
put it in the bag (R 276). Somebody gave hm. instructions of how to turn 
in "while the game was going on" (R 277). He believed the accused put the 
money bag in the office sa.:fe (R 278, 279). 

Mi.jor John c. Ivey. 

Major Ivey arrived at the Of'ficers I Club the evening of 23 Jtme 1950 
about 1900 hours (R 281). He attended·the briefing meeting which, as he 
recalled, was con.ducted by the accused, Lieutenant Hagarty and Mi.jar Brody 
(R 281). He drew $140 "from: the club office" to operate the crap table to 
"Which he was assigned (R 282, 283). At· the close of the play he counted 
the money at his table, put it in a canvas bag, put a slip in the bag with the 
amount of money written on it, and turned it in at the club office (R 284-285). 
He put his money bag "on the· desk, at which accused was sitting tot he best 
of his recollection" (R 285). Major Ivey stayed at his assigned table only 
about two.hours (R 288). Four officers, including Ivey, worked at his table 
during the time he was there (R 288). After he le.ft his own table, Major 
Ivey 11took over" Lieutenant Gilroy 1s table which "bad gone broke and had to 
get additional funds at that time" (R 289). }la.jor Ivey was given $100 additional 
money to operate Lieutenant Gilroy•s table, for which he did not sign a receipt 
(R 289). · Major Ivey stayed at Lieutenant Gilroy1s table 11between three and 
four hours" and only returned to his own table at closing time (R 290). He 
did not count, or a.ssist in oowting the money at the Gilroy table a.t the 
close of play (R 290)~ He got the money from his own table from Captain 
Heriot, counted it• and turned it in (R 291). Mljor Ivey did not remember 
how he got his tum-in instructions (R 292). He knew the amount of his turn
in only £ran seeing a "certificate" which he was required to make 11' a 
little less than a month" after Monte Carlo Night and which he had again 
seen 11yesterda.y11 (R 292). He thought his total tum-in was "a little over 
$200" (R 285, 295). But he said it could have been different and 11 I didn't 
remember it exactly" (R 295). He did not remember to v.hom he had turned 
in· the money other than to "some Club Ot'ficer in the Club Of'fice" (R 295). 
In his "certificate• :Lhjor Ivey reported having received $150 stake money 
for his own table, which seama an error since he receipted for $140.00 
(R 294,; Pros Ex 1). 
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Captain Julian c. Heriot. 

WhEP Captain Heriot arrived at the Officers' Club. on the evenhlg of 
23 June 1950• Major Brody assigned-him to the Chuok:-a-luok: table (R 324). 
The only instructions he received were as to drawing change for use as 
table money (R 324). He drEfW $50 from the accused and signed his name 
receipting for it (R 324-325; Pros Ex 1). Captain Heriot took the money 
to the Chuck-a-luck table._ counted it• and turned it over to Warrant Officer 
Thomas. who was assisting at the same table (R 325). He did not operate the 
table but turned it over to Warrant Officer Thomas (R 325 • 326). He la .ft 
the money end never had anything more to do with it (R 326). Asked if his 
namewas "ever removed fran a list or credited with $50: he replied, "To my 
knowledge. no" (R 326). 

?a3.n-ant Officer Junior Grade Francis J. Thoma.a. 

On Mente Carlo Night. in Jlllle 1950• Warrant Officer Thomas attended the 
meeting at the Oi'ficers' Club end "received instructions with the group as 
a whole as to how things would be carried on that night" (R 328). He took 
possession of the table money Captain Heriot had drawn end operated the 
Chuck-a.-luck table all evening (R 329). When· the table closed, he counted 
the money, put the silver in paper containers, and put it all in the money 
bag (R 329-330). He had not been instructed what to do with the money (R 331). 
So, he went; to Captain Heriot to find out what to do (R 329, 331). After 
talking to Reriot, he took the bag of money to the club office and handed 
it to the accused (R 329). The bag had a slip with the denominations of coins 
and totals originally drawn by Captain Heriot end he used this to note the 
total of his turn-in (R 332-335). The slip had no:..person ts name en it (R 335). 
He turned in "$70.00 end some odd cents"· (R 330). He saw Lieutenant Ashford 
mark "Capt. Heriot•s name off the list of names he had there" (R 329). He 
did not receive a receipt for the money (R 336). · 

Captain :Mu: E. Squire. 

Captain Squire 118.s requested by Lieutenant Gilroy to run the Bingo 
game for lbm;e Carlo Night, 23 June 1950 (R 338). He drEfW $50 from the 
accused (R 339). At the end of the evening, Captain Squire hunted out the 
accused to turn in his money (R 341). Lieutenant Ashford asked Captain 
Squire to write on a slip of: paper the amount of money he had and put it 
in the bag (R 341). This Captain Squire did, as requested, and then gave 
the a·ccused the money bag (R 341). He had not received wiy other instruc• 
tions as to the turn-in, but he said "I had done it that way at the previous 
Monte Carlo Night" (R 346). The reference was to the "January• or:'early 
1950 Monte Carlo Night" (R 346). Captain Squire seemed uncertain about the 
bingo "gross profit" (R 350). He stated it "was pretty sma:J,111· and when 
asked, "Fi.fteen or sixteen Dollars?"• he answered, "Yes, sir"' (R 350). The 
le.st Monte Carlo Nighb had 11sni1J.ler play all around" and smaller profits 
than the one in Jarm/!J.ry (R 351). 
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Captain George A. Berlin. 

By stipulation, the Prosecution, the Defense and the accused agreed 
that the deposition of' Captain Berlin could be taken without regard to 
notice or other formalities (R 122; Pros Ex: 2}. The deposition was ad
mitted into evidence without objection (R 122, 123; Pros Ex 3). Captain 
Berlin was the operator of' the "numbers wheel• at the June 1950 Monte 
Carlo Night at Presidio Officers' Club (Pros Ex 3, P• 4). He was"oriented" 
by Lieutenant Gilroy but he received no instructions at that time• &bout 
turning in his money (Pros Ex: 3, PP• 4, 18). He drew $50 from. the accused 
and turned in about $110 or perhaps $111.35 (Pros Ex:. 3, PP• 5, 6, 7) •. A 

Captain Berlin remembered the amount "only from my memory" (Pros Eic 3, P• 7). 
He and a Lieutenant Hickman cru.nted the money together and the total was 
based on the assumption that each had accurately counted his portion 
(f>ros Ex: 3, P• 7). lieulienant Hiclanan was· assigned. and also operated. the 
"numbers wheel" with· Captain Berlin (Pros Ex 3, P• 5). At Lieutenant 
Ashf'ord I s suggestion, he wrote the total count on a slip of paper and put 
it in the money bag and gave the "whole bag" to the accused (Pros Ex 3, pp. 
8-9). Captain Berlin testified that Major Brody stated to a group of' 
officers that "the system of turning the money in was haphazard", but "Major 
Brody definitely stated that there wasn't ~y policy set" for the turn-in 
of' the operators• money (Pros Ex: 3, P• 23). Asked if either Major Brody 
or Lieutenant Gilroy set any policy £or turn-ins in the preliminary instruc• 
tions given the operators, Captain Berlin said, "They absolutely did not" 
(Pros Ex: 3, P• 24). He did not remember anything about the denomination 
of' the coins or what his total was; he only remembered the combined total 
of' Lieutenant Hickman's count and his own count (Pros Ex 3, PP• 36~37). 
Both he and Hiclanan had "about two glasses of beer" (Pros Ex: 3, P• 37). 

First Lieutenant Mey'nard E. Hiclana.n. 

lieutenant Hickman verified that he helped Captain Berlin operate 
the "Giant Wheel of Fortune" at Monte Carlo Night, 23 June 1950 (R 128-129). 
He received no instructions as to the operation (R 12.9). He saw Captain 
Berlin turn in the money to the accused (R 131). Captain Berlin "set it on· 
the desk" to Lieutenant .A.ahford's right (R 131). The turn-in bag had a. 
paper in it with the total amount of' money (R 130, 131). Lieutat1ant Aabford 
nade out this piece of paper (R 132). But; Lieutenant Ashford did not than 
oowxt the money (R 134). People were "milling around" and 11other people 

· mtered and lefi11 (R 136). He noticed the safe was open (R 135). 

First Lieutenant Mao P. Kesler. 

Lieutenant Kesler 1s depositions were received in evidence. He was 
assigned to operate the rru.lette wheel on Monte Carlo Night, 23 June 1950 
(Pros Ex 4). He drew $100 from. the accused at the club office to use tor 
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table money (Pros Ex: 4, PP• 2,3). At the end of the evening, he turned 
in $166 to Lieutenant Ashford (Pros Ex: 4, P• 5). He wa.s asked "From whom• 
if anyone, did you receive instructions :in respect to the manner of turn-
ing in and accounting a.t the conclusion of the evening for 11l0lley taken in 
from the operation of the roulette wheel?" His answer was, "No ,one, but 
at the close of the evening's participation I cotm.ted the money on hand, 
placed it in a cloth bag and took it to Major Brodie /yrod'iJ, and infonned 
him of the amount contained in the bag and he wrote the amount down on a 
piece of paper and instructed that I take it fthe bag to the club officer's 
office." The "it" evidently refers to the bag because Lieutenant Kesler later 
stated no written accounting was made (Pros Ex: 4-A., P• 2). The roulette table 
was operated by a "civilian professional operator" but Lieutenant Kesler 
did not know the professional's name (Pros Ex: 4, P• 3; Pros Ex: 4-A, P• 4). 

Captain Eiward J. Boardman. 

Captain Boardman ran one of the "wheels of fortune" on Monte Carlo 
Night, 23 June 1950 (R 299). He drew $50 from the accused and signed a 
receipt (R 299; Pros Ex: 1). At the end of the evening he counted the money 
at his table and "it was approximately $8011 (R 301). He turned in his 
money sack to the accused at the club office (R 301). He stated, "there 
was a crowd· in there ••• when I turned it in, I don •t remember whether I 
laid it on the desk, but he took it - but the discussion was, 'Just leave 
your bag there and we'll count it in. the morning or count it later'" (R 301). 
en cross-examination, Captain Boardman stated Captain lvk>rrissey assisted 
and took over operation of the wheel on two occasions when Boardman le.ft 
his own table to act as a relief at the blackjack tables• (R 303-304). 
·c..ptain Boardman said that because he was a Finance <lrficer he used the 
Finance style to cot.m.t his table money - that is, he showed his count by 
denominations and totals to the right (R 309). He le.ft his money sack "on 
the desk" in the club office (R 311). He did not remember whether Lieuten• 
ant Ashf'ord actually took possession of the money (R 311). He did not get 
a receipt. nor did he expect one (R 312). 

Captain Richard J. Bradley. 

Captain Bradley was supposed to operate a blackjack table but he · 
arrived at the Presidio Officers 1 .Club late and the only assignment open 
was the crap table (R 373). He drew $140 f'rom the accused (R 374). At 
the close of the· ·evening he counted $215 and turned in his money sack to 
the accused (R 371). Thia amoimt did not include the money Major Brody 
11borrowed11 . .from the table (R 375). Captain.Bradley was not sure what 
inatruotions he got as to the turn-in or who gave hilll. the iustruotiona 
(R 378). He wrote the total on the tag attached to his money sack (R 379). 
He saw Lieute:caut Ashford put the sack in the office safe (R 376, 380). 

First Lieutenant Zane v. Kortum. 

Lieutens.nt Kortum testified by deposition. He operated a blackjack· 
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game on Monte Carlo Night on or about 20 June 1950 (Pros Ex: 5. P• 2). 
He drew $50 from the accused at the Of'ficers • Club office end signed a 
band receipt (Pros Ex·s. P• 3). At about 2245 hours he closed his table 
end counted his money. He had between $70 and. $75 (Pros Ex: 5• p. 5). 
He testified that he turned in the entire amount to Major Brody• the 
committeeman (Pros Ex s. P• 6). This statement Major Brody denied (R 360). 
Lieutenant Kortum was not given e:n.y instructions as to the manner of turn
in (Pros Ex: 5-J.. P• 2). 

Major Arthur P. Brody. 

Major Brody was committee chairman for the Ot'ficers I Club on 1.bnte 
Carlo Night. 23 June 1950 {R 356). He did not recall Lieutenant Kortum 
giving him any money to turn in (R 360). Major Brody remembered getting 
$50 from Captain Bradley's station for which he gave no receipt (R 359• 
364). On cross-examination Major Brody testifieda 

"Q. Could the amount of money which you took from Bradley's 
tabl& to supply Lieutenant Gilroy•s table have been a 
hundred dollars? 

"A. Ii' I only took the money once• I distinctly. remember 
taking $50 from Bradley. 

•Q. But it is possible that you took another amount of 

"A. 
money a second time? 

It is possible. 

"Q. Or more times'l 

"A. No• twice wculd be the naximum• 
that....n (R 363-364). 

sir. I'm certain ot 

Major Brody stated that he did not have any set"S.o.P" or pattern of 
instructions for operators to follow in making a turn-in of their money 
on closing (R 369). He did not instruot them to roll or package silver 
coins (R 369). Lieutenant Kortum•s table was the first one closed. ajor 
Brody did not note what disposition was made of' the money he had at that 
time (R 370}. .A.gain he stated• "I don't remember ffeeutenant kJrtu:i/ giving 
me arr:, money" (R 371). ' 

SUMMA.RY 

J. summary of' the significe:n.t parts of the foregoing test:bnony of the 
operators appears upon the two tables which follows 
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Summarized in a. different manner, the operators' evidence may bo 
stated as follows, 

Six opera.tors stated they left their money sacks on the desk of 
the club officers Golladq (R 267); Gilroy (R 190); Berlin (R 131); 
Boardman (R 311); Ivey (R 285) a:nd Thom.as (R 336). 

Three operators testified that they put their money ba.gs in the 
safes Hagarty (R 239, 241h Boyle (R 152} and Ramos (R 116, 117). 

Two operators testified the accused put their bags in the safes 
Parsons (R 278, 279) and Bradley (R 376, 380). 

Kortum. turned in his money to Major Brody (Pros Ex: 5, P• 5). 
This is flatly denied by Brody (R 360). 

Gilroy abandoned his sack, which was counted by Hagarty 
and Boyle (R 170, 231). 

Heriot draw $50 !'ram. the accused but made no turn-in. 

Six operators didn't know, or failed to state, the final 
disposition of their turn-ina Kesler (Pros Ex: 4.A., P• 3); Berlin 
(Pros Ex: 3, P• 8); Squire (R 149); :tong (R 93, 94); Brody, as to 
Xortum•s money (R 360) and Golladay (R 267). 

(2) For the Defense. 

After being advised of his rights as a Witness, the accused elected 
to testify under oath. He stated that at the close of the evening's play, 
as the money bags were turned in b)· the various operators, he checked of£ 
their names on his list (R 972). At any rate, his list as introduced at 
the trial shows a.11 names scratched of£ With a notation "ox:" and the 
accused's initials "ERA." as to ea.ch opera.tor (Pros Elc l; R 972). The 
accused made no count at the time of the turn-in, and placed in the sa.!'e 
all money ·sacks without e:o:y check of their contents (R 972). He stated 
that there was confusion in the office because of his quarrel with Lieuten• 
snt Gilroy and the general milling around of persons in the office, and 
that be checked all 14 opera.tors off of his table money list because he 
assumed 11all bags had been turned in" (R 996). On the following morning 
the accused had an appointment to meet "Bill V,an11 (Robert w. Van Scoyt) 
for the purpose of returning the extra. slot machines obtained for Yonte 
Oarl~ Night and to m.a.ke a count of the slot machine. money (R 982,. •983) • 
..ltter the slot machines had been disposed of• he opened the sate a:nd 
took out all ·the money, but fotmd only 13 bags instead or the 14 supposed 
to be there (R~ 986). Bill Van then sat down at the table and helped him 
count the money from: these bags (R 985). The total money counted by the 
accused and Bill van. leas the money issued a.s table money, showed a gross 
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profit of $337.40 (R 946). The amount of $337.40 was the full amount of 
the money turned in over that issued the operators (R 993, 995). He turned 
in this figure as the net proceeds of Monte Carlo Uight and had it entered 
in the Daily Cash and Sales Report of 23 June 1950 under Account 105 
"Flltertaimnenttt in the amount of $337.40 (R 993; Pros Ex 6). Accused told 
Lieutenant Gilroy, who was co•ch.8.irma.n of the Committee, that he th.ought one 
bag was missing in the safe (R 1000). He did not mention the missing bag when 
he visited Major JJu.ir, Club Officer, at the hospital (R 996). The accused 
stated he personally closed the'office safe about 12t30 o'clock or a little 
later (R 976). The next morning the accused opened the safe with Bill Van 
present and removed the bags for crunting (R 985). Both the accused end Bill 
1:an counted and rolled loose silver (R 986). There were only 13 sacks (R 986). 
Some bags showed no _accounting slips or other notation. As the accused stated, 
11 In some of the sacks there were slips with names on them and the amounts on 
them, and some sacks, there were no slips· 8lld some sacks, there were slips 
with just the amount end no name" (R 986). The accused stated that the count 
or the money in those sacks containing slips checked closely with the .emount 
shown on the slip (R 987). He ran his and Bill Van's totals on a.n adding 
ma.chine.· The two checked the tape slip and' from.these figures he arrived a.t 
the $337 .40 gross pro.fit he reported (R 988, 990). The stake money and the 
"'gross profit"' was not physically divided, but all of the money was put back 
into the safe and no aepara.tion was made until the mouey was taken for deposit 
to the bank on M::>nda.y morning (R 990, 991). He either· left the slips or tags 
on the desk or 'tihrew them in the waste basket (R 1115). Testifying a.bout 1, 

his search for the missing money bag, the 14th sack, he saids " 

Did you ever i' ind the fourteenth sa.ck'l 

No sir, I did not. 

Did you make a report or that zna.tter to anyone?"'II• "" 
"A. Well, after I - we had counted the money and had reached 

the total, I made a. figure or -- well, I subtracted the 
amount that I had issued out, from the amount it - the 
total amount that I had arrived a.t, which gave me the gross: 
p~o.fit .for the night of Monte Carlo. I made that listing on 
a piece or pa.per or a calendar pad which was on my desk so I 
would know how muck to give Mrs. Slcewes (one of the secretaries 
of' the Club) (R 243) when she cam in that morning "*" (R 990)• ..... 

"~ Did you make a report to him (Major Muir) a.bout the missing 
money bag? 

11J.. I did not, sir. 
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•Q. Wey didn't ywt 

• A. Due to the tact, sir, that I was not certain that a sa.ok we.a 
not turned in, and I had no proof that a aaok wasn't turned in, 
and under the circumstances of the night before sir - I mean, 
I just hate to say - take fourteen officers and say one of your 
officers is crooked. I had no way to prove, due to the fa.ct 
that these bags did not contain some names. They did not contain 
slips, so how was I to prove or how could I - how was I going to 
prove, sir, who had not turned the slip or bag or money in" (R 995) • ... 

·~. When they (the aa.oks) were turned in the night before, did 
you check tham off a.a they were turned int 

".I.. I started checking them off, yes sir, but in the confusion 
a.nd everything, sir, attar I had assumed all the bags wa.s turned 
in, I 1rent down the receipt column, assuming that they had been 
turned in, end scratched them off, sir" (R 996). 

In the la.st answer, the •confusion• mentioned by the accused refers to the 
difficulty h• had with 1.4.eutenant Gilroy (R 966-968), which ia also referred 
to in the testimony of other witneaHsa Ra.mos (R 118, 119), Boyle (R 156), 
Gilroy (R 170, 189, 190), and Golla.day (R 266, 267). Because Gilroy wanted 
to fight and would have struck the accused but for other of'ficere holding 
Gilroy back, .the accused stated he thought it necessary to call the Of'fioer 
of the Day (R 968). I,l.ter the accused apologized· to Lieutenant Gilroy and 
they patched up their difficulty by having a drink a.t the bar and later 
goiJlg.to the restaurant for a. midnight snack (R 977, 979}. 

Dl.jor !mir, Club Qf'ficer for Presidio Officers' Club,lll.S sick in the 
hospital. on the night 0£ 23 June 1950 and for some weeks thereafter (R 621, 
850). The accused reported to Majo:i.· Muir th.at Monte Carlo Night had resulted 
in aome profit, but Major Muir could not ~recall the exact amount•' (R 852). 
He thought the accused reported "'slightly over $300" (R 854). 

c. Speoifica.tion 2, Charge I, and Speei£icatio11 11 Charge II. 

Sergeant Francis V. Erickson ,re.a a bartender at the Presidio Of'ficers • 
Club. Hil dutiH included not only serving drinks behind the bar, but 
also pa.ying £or jackpots or shortages on the slot machines (R 465). If 
a per•on "hit a jac1cpot• he notified the bartender and turned in t ha token 
Yhich ..._ _out of the machine. Soma of the machines did not pay off in 
token•, in which case the bartender ordinarily looked a.t the ma.chine• noted 
;he tact that the pa.y-ott was due, and paid the person involved the amunt 
he wa.a entitled to receive (R 465). Tha payee ,ru required to sign the 
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shortage sheet in acknowledgment of payment and the bartenders then 
"initialed the shortage sheet when we paid him. off" (R 465). The purpose 
of the shortage sheet was to account for amounts-paid out of cash; therefore, 
the shortage sheet operated as a voucher (R 466). In other words, Sergeant 
Erickson had to have •ither the cash in his till or a shortage sheet bearing 
the signatures of the persais who had received payment, otherwise, he would 
be personally responsible fer the emrunt of any money shortage (R 466). Ser• 
geant Erickson's shortage sheet for 13 June 1950 (Pros Ex: 15) shows on the 
last handwritten lines "M. J. Hos 05 - 17 -- FVE - 35.0011 

• Sergeant 
Erickson further testified that no part of this line is in his handwriting 
(R 467) and that he did not &ive anyone permission to put his (Sergeant 
Erickson•s)initials on the slot ma.chine shortage sheet ( R 480). A 

A handwriting expert, Doctor Paul I. Kirk (R 623-624), testified that 
he had examined the last line of handwriting on Prosecutio~ Exhibit 15 (R 625) 
and that the figures and initials when compared with other exemplars (Pros 
Ex 62 to 691 70-A to 70-E, both inclusive), known to be in the handwriting 
of the accused,·were in his opinion, the handwriting of the same person 
(Pros Ex: 15, 74, 76, 77; R. 625, 630, 634-636, 640, 649-652). He concluded, 
upon 8JC8.Illine.tion of the "J's" (R 634), "M's" and •J•s• (R 636), and "H's" 
(R 640) and noting similarities of slant and direction, that the suspected 
handwriting had been written by the same wri-ter as the Ashford exemplars 
(R 640). The accused testified that "I put Erickson's initials down myself, 
sir, end the amount of $35.0011 (R 1017). He adnitted that he took $35.00 
out of the box and gave it to "M. J. Hos", but he did not rem.em:>er hovr 
•Hos" was dressed, whether he ,vas a civilian; nor did he know "Hos" by 
".!'ace• or "name" (R 1017-1018). He was asked, "What was the point in this 
instance of putting Sergeant Erickson's initials?" His explanation was, 
"Due to the fact that it came out of his money box. It was his sheet" 
(R 1159). Sergeant Erickson was asked, "What relationship, if any, does 
the machine shortage sheet have to your cash?", and he answered, "Well, it111 
the same as cash on hand, sir" (R 466}. The accused stated that "there was 
a rule in effect that if' a bartender checked over $2.00 short, he'd be 
:n:aking it up", and he a.ffirmed that this result would follow "In spite of '\-
the fact that you f_a.ocuse§ had made one [i,. pay-oug on the pay-out sheet" 
(R 1159). , 

d. Specifications 5, a, 9, 10, 11, 12, Charge I; Specifications 
2, 51 1, a, 91 Charge III; and Specifications 1, 41 5, 91 10, 11. 12,61 
13, 14, Additional Charge I. 

The specifications referred to in this section involve allegations 
tha.t the accused falsely signed, 111th intent to deceive. certain fiotitiows 
names on Presidio Qt'ficers' Club machine shortage sheets .f'or specified datea 
in acknowledgment of payments of money which he,in fact, had received. 
The a.ccused was charged with and found guilty of six such offenses in 
violation of Article of War 95 (Charge I) and also in violation of Article 
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of War 96 (Charge III). Additionally. he was charged with and found 
guilty of nine other o.ftenses or the same character in violation of 
Article of War 95 (Additional Charge I). 

Initially. a general description of the procedure relating to the use 
of nachine shortage sheets in the management of the Presidio Officers' 
Club Will be helpful. There were about 20 slot machines regularly in 
operation in the bar of the Club; in addition. four or five special mo.chines 
were leased for special entertainments. such as Monte Carlo Night. Dirty 
or defective coins sometimes caused mechanical difficulties resulting in 
shortages of pay-offs. Soma of the ma.chines delivered tokens or chits 
to indicate the jackpot. while others did not. It was the duty of bar
tenders to cash the tokens when presented at the bar or take not ice of 
shortages in pay-offs by the machines. The bartenders on duty1 after veri
fying that the winner had not been paid the correct amount by the slot 
machine• paid the player in cash from his cash box and secured his signa
ture on the machine shortage sheet. acknowledging payment. The bartender 
completed the entry on the ma.chine shortage sheet by entering in the appro
priate column the coin denomination. nachine number. his initials. and the 
amount of the pay-off for stoppages or jackpots. ·At the end of the day the 
bartender turned in to the officer in charge his cash box together with the 
ma.chine shortage sheet1 which became a cash voucher for his pay-outs. 

To facilitate consideration of the several specifications involving 
the signing of fictitious names with intent to deceive. there are tabulated 
below the number of the specification. date of offense. purported signature 
and amount of payment received, 

CHARGE I CHARGE Ill Date of Qf'fense Name and .Amount Involved 
(AW 95) (AW 96) 

Spec. 
Spec. 

5 
8 

Spec. 2 
Spec. 5 

15 Feb. 
13 May 

1950 
1950 

•c.E. Moss" ($50.00)
"E.J. Miller Col. Inr.• 

Spec. 9 Speo. 6 15 May 1950 
($4.50J $1.26)

•E.J. Miller. 1st rt.• 
Speo. 10 Spee. 7 20 Ml.y 1950 

($5.75; $6.00) 
"E.J.M:1.llern 

Spee. 11 Spec. 8 21 Mey 1950 
($50.00)

•E.J. Miller" 

Spec. 12 Speo. 9 9 June 1950 
($11.50)

"H.J. Kent• and"P.I. 
Hunt. I,t. Col." 

(tso.oo each) 

25 
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ADDITIONAL CHARGE I Date of Offense Na.me and Amount Involved 
(AW 95) 

Spec. 1 26 June 1950 "A.P. Lamb. Lt. Col." 
($50.00) 

Spec. 4 13 June 1950 "J.c. Waters" ($10.00) 
Spec. 5 10 June 1950 "H.P. Kent" ($6.25) 
Spec. 9 20 :M).y 1950 "E.J. 1.liller" 

($5.75; $9.00; $8.00; 
$5.25; $5.50; $7.50J 
$11.00) 

Speo. 10 15 1fJB.Y 1950 "E.J. Miller" ($20.00) 
Spec. 11 14 Jhi.y 1950 "E.J• .Miller" ($4.00) 
Spec. 12 13 lil.y 1950 aE.J. lliller• ($4.00) 
Spec. 13 4 lily 1950 "M.S. Miller" ($4.50, 

$3.SO.; $6.00) 
Spec. 14 30 April 1950 "J.M. Miller" ($4.50; $3.50; 

$4.50) 

Dr. Paul L. Kirk was qualified as a. handwriting expert and testified 
a.t length and in great detail concerning the comparison he made between 
known exemplars. admitted to be in accused's handwriting (Pros Elc 62 to 
69• 70A to 70E• both inclusive). and the questioned signatures upon the 
machine shortage sheets. In his opinion the following signatures were 
written by the author of the Ashf'ord exemplars 1 

"E.J. Miller" (Pros Ex 18• 18-A (see Ex: 58), 21, 33 (see Ex 34). 
43 (see 42). 59 (see Ex 58), 71. 74. 77; R 625, 626, 627. 6281 
630, 631-633, 635, 639), 

"M.s. Miller" (Pros Ex 19. 74. 77; R 626, 630, 631, 635• 639), 

"J.M. Miller" (Pros Ex 20, 74. 77; R 626• 630• 631. 635, 639), 

•c.E. Moss• (Pros Ex 29, 72, 771 R 627, 630, 634• 635• 642), 

"H.J. Kem." (Pros Ex 17 (see Ex 26), 731 741 77; R 625• 6301 632, 
637, 638, 639). 

"P.I. Hunt• (Pros Ex 17 (see·Ex 26), 73, 74, 77; R 6251 630, 632, 
635. 638, 639). 

"A.P. Lam.b• (Pros Ex 35 (see Ex 36), 74• 71J R 627-6281 630, 635., 6361 

639. 648)., 

"J.c. Waters• (Pros El: 38-F, 7~, 77J R 628• 630• 63', 637• 638., 639). 

&.nd "H.P. Kent• (Pros Ex 2Z: (see El: 26). 73., 74., 'l'TJ R 626• 630, 
631., 632., 636-636, 639). -
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In a pretrial statement accused admitted that he signed the names 
"E.J. Miller", "M.S. Miller", "J. M. -Miller" and 11 H. P. Kent" on the 
shortage sheets for the dates shown therein and received the payments indi
cated (Pros Ex 70A. to 70E). The same names, dates and a.mounts appeared on 
the machine shortage sheets introduced as Prosecution Exhibits 18, 18a, 19, 
20 and 22 and were included in fifteen specifications (Specifications 8 
through 11, Charge I; Specifications through 8, Charge III; and Specifications 
5 and 9 through 14, Additional Chare;e I). In his testimony to the court, ac
cused also admitted that he sigied the names "E. J. Miller" (R 1036, 1040-1041, 
1043, 1044-1046, 1073), nli.S. Miller" (R 1075-1077) and "J. M. Miller" (R 1079), 
but he 11wouldn't deny or admit writing H. P. Kent11 (R 1()60). With reference 
to the signatures, "H. J. Kent" and 11 P. I. Hunt", appearing on the shortage 
sheet of 9 June 1950 as receipt for payments of $50.00 each (Proa Ex 17 (see 
Ex 26)) (see Specification 12, Charge I, and Specification 9, Charge III), 
accused, in his pretrial statement, said, "I am not admitting nor denying the 
fact that I did or did not sign the above names. I do not remember the 
occasion but if I did I must have been intoxicated at the time" (Pros Ex 700) 
and, in court, testified, 11 That appears to be my writing" and n I would say, 
yes sir, they a.re fiiy signatur? (R 1165). As to the remaining signatures 
tmder consideration, accused testified that he did not sign the names "c. E. 
Moss" (R 1028) (see Pros Ex: 29J Specification 5, Charge I, and Specification 2, 
Charge III), "A.P. Iamb" (R 1053) (see Pros Ex 35; Specification 1, Additional 
Charge I), and "J. c. Waters" (R 1058-1059) (see Pros Ex 38-F; Specification
4, Additional Charge I). However, relative to "c.E. Moss" and "A.P. Lamb, u. 
Colonel", he could not "connect the name with the face" (R 1028, 1053). AtJ 
to "J. c. 'Waters", he stated that the initials "P.D." in column 5 of the 
ma.chine shortage sheet (Pros Ex 38-F) were those of a Filipino bartender 
(R 1059), rut this bartender was not called as a witness by either side. 

The a.ocuaed signed some of the fictitious ns.mes in the presence of the 
bartender on duty who made payment to the accused and usually entered his 
own initials on the machine shortage sheet, vi%; certain "E. J. Miller" 
signaturel!I (Sergeant Womack, R 538D, 538E, 542• 559, Pros Ex: 18, 18A, 4lJ 
Sergeant Lyders. R 501• Pros Ex: 18)J "M. s. Miller" (Sergeant Helbach, 
R 528-529, read by witness as "E.S. or E.J. Miller", Pros Ex 19, R 532); 
"J.Y4 Miller" (Sergeant Helbach, R 530-531J Pros Ex 20); "H.J. Kent" and 
11 P. I. Htmt" (Sergeant Lyders, R 498-499, Pros Ex 17); and 11 H. P. Kent" 
(Sergeant Womack, R 540, Pros Ex 22). 

c. .Accused's genere.'l reputation. 

Either upon direct examination or during cross-examination, the defense 
elicited testimony from several witnesses concerning accused's reputation 
for truth and honesty. Captain Berlin testified that accused's reputation 
in the military oommm.ity • during the witness• two year period or acquain
tance with the accused. was very good tor honesty and integrity_ (Proa 
Ex 3• P• 29). Lieutenant Gilroy had known accused tor about two years. 
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He testified that it was the consensus of :many people in the community 
that accused n.s very honest and t ruthf'ul. (R 217) and tha.t his 11Character 
was above reproaoh11 (R 218). Lieutenant Hage.rty had known accused for a 
similar period and_believed accused had a good reputation as a truthful 
and honest person (R 250). Based upon an acquaintance or six months. 
Captain Bradley testified that accused's general reputation for honesty 
and truthf'ul.ness wa.s good (R 383). Arthur Krause. one of the owners of the 
slot machines placed in the Club, visited the Club almost daily to inspect 
and repair the ma.chines during the two year period the accused was connected 
With the Club managemem; (R 793• 794). In Mr. Krause's Ofinion the accused 
had a good reputation for honesty end truthfulness (R 819}. Major ~r. 
who served as Club Of.'ficer during a thirteen month period that accused was 
assigned a.s his assistant. t estif'ied that •so far as I was concerned• he was
/a/ thoroughly reliable and honest man"J and that accused's reputation for 
h~nesty and truthfulness was good (R 867• 868). Chaplain (Lieutenant Colonel) 
Brown. having known accused for over two years, testi.t'ied that accused's 
repitation for honesty and truthfulness was good (R 877). Lieutenant 
Colonel Eicbma.m had known accused for about twenty-one months and testi-
fied that accused' a general reputation for truth and honesty was very good 
(R 889-890). Misa Small and Miss Holloway. secretary alld bookkeeper, 
respectiTely• of the Presidio Qf'ficers 1 ·Club• testified that accused's general 
reputation tor honesty and truthfulness was good (R 897, 898). Master Ser
geant Warner served with the accused at Fort Ord, C!6.lif'ornia. and at the 
Presidio during two periods totalling in excess· of' two year• and stated that 
accused's reputation for honesty and truthfulness at both stations was "the 
best" {R 906). Lieutenant Colonel Ru.by E. Herman.· a member of ~l Section. 
Headquarters, Sixth J,rrny, had known accused while he was on duty a.t the 
Presidio. She testified that his reputation was good tor honesty and truth
fulness. Colonel Humphries. Chairman or the Boa.rd of Officers supervising 
the Presidio Officers' Club, had almost daily contact With the accused and 
testified that accused had a good reputation for honesty and truthfulness 
(R 934• 935). John E. Miller. formerly on duty as an officer a.t the 
Presidio, stated that accused's reputation f_or honesty was good and that 
his reputation for truthfulness was exemplary {R 932). 

4. Discussion. 

a. Specification 4, Charge IJ Specification 3, Charge II. 

These two specifications. identical in form and wording• charge the 
accused with larceny or stealing. One specification alleges a violation 
of the 95th Article of War and the other a violation of the 93rd Article 
of War. Th~ court fotmd the accused guilty of both specifi~ations, but 
by exceptions and substitutions reduced the amount of money alleged to be 
stolen f'rm $230 to lll3. · I&rceny- or ateaJ.ing is defined ass 
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• .._ the unlawful. appropriation of personal property 
which .the thief ko.ows to belong either generally or specially 
to another. with intent to deprive the owner pern.anmtly of 
his property therein." (MC!l• 1949• par. 180~• P• 239} 

The Manual for Courts-Martial sets forth tho elements of proof which consti
tute the offenses asa 

"(a) The appropriation by the accused. of the property 
as alleged; (b) that such property belonged. to a certain person 
named or describedJ (c) that such property was of the value 
alleged. or of some value; and (d) the facts and circumstances 
of the case indicating that 'the appropriation was with the in
tent to deprive the owner permanently of his interest in the 
property or of its value or a part of its value.a (MCM. 1949• par. 
180~• PP• 240-241) 

A careful study of th-, evidence and an analysis ot the conflicting 
and uncertain testimony of the witnesses convince the Board of Revi8"' that 
these elements are not proved beyond a reasonable doubt. In the first !)lace• 
the Board is not oonvinoed that the Club ever received through the accused 
or any other representative of the Club any more than the $337.40 gross 
receipts reported by the accused. There is an abundance or evidence in the 
record to show that there was no real plan or organization either for account
ing for the money at each of the gaming tables or for the turn-in to be _made 
by the operators thereof. While Major Brody and Lieutenant Gilroy. a.s chair
man and co-chairnan. were fully authorized to act for the Officers' Club and 
to inaugurate any system they thought necessary. it is evident that they did 
not choose to institute a definite arrangement and that the operators of the 
various ~ables were given no instructions a.t the beginning and only insuffi
cient instructions, if any at all• as an 11.fterthought at the end of the even
ing. Because or dissatisfaction, as expressed by the managers and-operators. 
With the previous Monte Carlo Night it had been agreed that no one would be 
required to stay a.rter the entertainment to count the turn-in money. In 
tact, the chairman expressly promised the operators that they would not be 
required .to count the money at all and that they 110uld not be detained a.f."ter 
closing time. 

The evidence discloses that neither the chairman nor his oo-cha.irnan 
supervised anything but the play at the tables. Neither participated in the 
turn-in and both• by their actions. helped confuse, the moneys and prevent a 
real accounting. Ml.jor Brody admits that he took $50 at least two times trau. 
Captain Bradley's table. which money he claimed was •borrowed•• Lieutenant 
Kortum unequivocally states that he turned over the entire a.mount from hia 
table to lhjor Brody. which sta.temellti Major Brody stoutly denied. Whatever 
the tacts may be a.a to this matter. Major Brody is smphatic in his· insistence 
that he never turned in any money given him by Lieutenant Kortum and by thia 
he verifies and aubatantia.tes the statements of the a.ooused that one be.g wu 



(416) 

missing. The co-eh.airman. Lieutenant:; Gilroy. distinguished. him.self by 
getting angry at the accused•, by attempting to strike him and start a fist 
fight in the Club office during the turn-in• by throwing his money bag on 
the table and abandcning it. With the statement:; th.at he didn't intend to 
have any more to do with the Club affair. With this kind of management on 
the part o':f' the chairman and co-chairman it is not surprising that the 
s:itire check and tu~n-in became confused and inaccurate. The operator:. 
themselves are uncertain not only as to what they did but also as to exactly 
what happened to the money. They do not agree in their testimony a.s to the 
person to whcm they gave their money turn-in and they are vague as to what 
final disposition was made of' such money. if'• in fact. it involved the 
accused at all. 

Six operators stated that they left their money sacks on the desk 
of the Club offices three operators testified that the accused put their 
money bags in the safe; Lieutenant Kortum said that he turned in to Major 
Brody• which fact Brody deniess Gilroy abl:llldoned his sack. which was counted 
by Hagarty and Boyles Heriot drew $50 which he turned over to Thomas• there• 
after dismissed all responsibility and never again saw airy part of' the money. 
Six operators apparently had no idea what was the disposition of' the money. 
but either abandoned all responsibility or left it to the judgment of' others. 
Scme of the operators made a count of' their turn-in; others made none. Some 
included ,slips in thsir bags. showing some information as to 8ll1ount. operator 
or tables others included. JlC)thing. Ra.mos testified that he was not positive 
a.s to the ammmt of' hb turn-in. Boyle stated that he could not testify a.s to 
the exact a.mount. but knew it was "over $10011 • Golladay guessed e.t the amount 
by claiming to remember that he "had a twenty. a ten and very little lett"• 
Ivey did not rEUnsnber exactly· and Berlin knew "only from. memory" and implied 
that he was more than uncertain. 

The court conceded that the proof' did· not sustain findings of' stealing 
1230• as alleged.and reduced the amount to 1113• based on the minimum t'llrfl
ina estinat_ed by the opera.tors. However• it is the Board' a. opinion that the 
evidence is a.o uncertain• speculative and ccnf'licting that there is no con
vincing proof that the Club ever received the lesser a.mount either. 

In the second place• the evidence falls short of showing that the 
aocused took any property u alleged;. He claims that he opened the safe 
the_ morning after Maite Carlo Night and made an honest co1.mt along with 
Bill Va.n (Mr. Robert w. Van Scoyt). In ,this• he is corroborated by the 
testimony or Mr. Van Scoyt. who says that -he helped the accused make a 
co1.mt although he cannot recollect at the time o:f' the trial the total 
a.m011nt involved. In view of' this sta.t~em:; coupled. with the testimony of . 
other witnesses, who likewise aa.w Van Scoyt present a.t the Club on the 
morning in question. there is no valid basis for doubting the aocused'a 
atory in this regard. The accused stated that he made a computation by a.dd• 
ing :machine to determine the gross profit from the evening' 1 entertaimnent 
and that he reported thia a.mount ·to the of:f'ice clerk and had it entered on 
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the Daily Cash and Sale~ Report of 23 June 1950. The accused told Lieu
tenant Gilroy the same morning that- one bag was missing and in this, he 
is fully borne out by the testimony of Major Brody and Lieutenant Kortum, 
considered together. The Board attaches little s~.gnificance to the fact 
that the accused, in ef£ect, cancelled all the hand receipts of the opera
tors by placing "o:K.4' and his initials on the ceceipts, which together con
stitute Prosecution Elchibit 1. No operator was expected to l!Vike good the 
loss of the table money issued to him providing the money was lost in 
legitil!Vite play at the gaming table. Once the accused had assured himself 
that the total table money issued was more than covered by the gross receipts, 
which fact seems to have been comnon knowledge, it is only natural that he 
would cancel all the hand receip; s without any particular regard as to the 
exact turn-in of each operator. If such procedure was not proper or intended, 
the management of the affair should have so announced and given instructions 
to the accused in advance. As it was, he was permitted to exercise his own 
judgment and this Board cannot say that under these circumstances accused, 
by cancellation of the receip; s, abused the privilege. Moreover, the Board 
a.ti:a.ches no importance to the fa.ct that accused did not report a missing 
bag to Major Muir, the Club Officer, because from the very circumstances of 
the Lieutenant Kort'Wll.-:Ma.jor Brody controversy he had no conclusive proof that 
the bag had not been turned in. 

From the state of the rocord it is impossible to determine with 
reasonable certainty that the accused appropriated an.y of the Club's money. 
He is not shown to be in possession of money not his and there a.re no facts 
in the record which in anywise prevent a reuonable person from believing 
the aocus ed' s explanation of the Monte Carlo Night transactions. Conse• 
quently, we conclude that the proof does not exclude any fair and reasonable 
hypothesis except that of guilt (MCM, 1949, par. 78a, P• 74). · We e.r·e a.ware 
of the fact that aconsiderable weight must be accorded the court's findings 
by reason of the superior position it enjoyed in seeing the witnesses and 
hearing them testify" (CM 323161, Lacewell, et al, 72 BR 105, 109 and c~ses 
there cited). On the, other hand it is our dutytor each our own conclusions 
with regard to the weigltt of t~e evidence (AW 50(g); CM 335526, Tooze, 
3 BR-JC 313, 340; CM 336706, Pomada., 3 BR-JC 209, 216; CM 342722, Waggoner, 
8 BR-JC 149, 157). We have done so in the instant case and are unable to 
agree with the, court that the evidence of record is sufficient to prove 
beyond a reasonable dcubt the guilt or the accused as to Specification 4, 
Charge I, and Speci.fica.tion 3, Charge II. 

b. Specification 2, ·charge I; Specification 1, Charge II. 

Under identical specifications as to wording and r orm, the accused 
is charged with and fcund guilty of forgery in violation of Article of War 
93 and Artic"ie of War 95. 
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"Forgery is the false and fraudulent ma.king or altering 
of an instrument which would, if genuine, apparently impose a 
legal liability on another or change his legal liability to 
his prejudice"' (MCM., 1949, par. 180.!_., P• 243). 

To establish the offense of forgery it is necessary to prove that a 
certain writing wu falsely made or altered as allegedi that the writing 
was of a nature which would., if genuine., apparently impose a legal liability 
on another., or change his legal liability to his prejudice; that itwas the 
accused who so falsely made or a.ltered such paper;· and facts and circumstances 
indicating the intent of the a.ccused thereby to defraud or prejudice a right 
of another person (MOM., 1949., par. 180!, p, 244). 

The evidence discloses that the entries on the sixth line of the 
Presidio Officers' Club machine shortage sheet for 13 June 1950 (Pros Ex: 16) 
were ma.de without the knowledge or consent o:f Sergeant Erickson., the bartender 
on duty and the person whose purported initials appeared thereon indicating 
responsibility :for the propriety o:f the payment. The accused admits that he, 
himself, wrote Sergeant Erickson's initials ·~ •35.00" and the other 
entries thereon except the na.me "M. J. Hos•._ Little credence can be given 
to accused's assertion that there was such a person as 11M. J. Hos" and that 
he, accused, did not sign that name also in view of his inability to d es:cribe 
or identify the person and the testimo~ of the handw?:iting expert that all 
of the writing appearing on the sixth line of the t:ihortage sheet is similar 
to and consistent With the .Ashford exemplars. There is no doubt that the 
entries mentioned were falsely ma.de by the accused. 

The machine shortage sheets· were an integral part of the bookkeeping 
system of the Presidio Officers• Club. They were., in effect, vouchers main• 
tained by the bartenders on duty to account for amounts paid out of cash. 
Failure to record pay-outs on the machine shortage sheet or inaccurate entries 
ma.de therein would result in a cash shortage at the end of the day for which 
the bartender on·duty was financially responsible. Clearly, any unauthorized 
entry on one of' these sheets would change the legal liability- of the bartender 
responsible therefor to his prejudice. In the instant case., Sergeant Erickson 
was apparently responsible' for the validity of the $35.00 pay-out until it · 
was shown that the entries on the sixth line of Prosecution Exhibit 15 were 
a forgery made without his knowledge or consent. Sergeant Erickson• s asser
tion that he did not give anyone permission to use his initials on the machine 
shortage sheet is uncontroverted (See CY 342392., london, 8 BR-JC 571 64-65). 
From. all the facts and circumstances appearing in the record• it is clear 
that the accused intended by his acts to prejudice the rights of another 
(CM 233611• Eckman, 20 BR 29., 33; CM 341866• Dully, 7 BR-JC 209• 222.-2241-
CM 343172• Wilder, BR-JC., November 1950). 

The Board of Review is of the opinion that the evidence establishes 
bqond a rea.sona.ble doubt that the accused is guilty of forgery not only as 
a violation of .Article of War 93• but also as a violation of Article or War 95 
(CU 338479• Marooney, 4BR-JC 261• 279J CM 334097, Anderson, 4 BR-JO 347. 3581 
CM 339548, Green, 5 BR-JO 155, 164). . 
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c. Specifications 51 a, 9, 10, 11, 121 Charge IJ: Specifications 
2, a, 9, Charge IIIJ end Specifica.tions l, 4, 51 9, 10, 11, 12,51 61 11 

13, 14, Additional Charge I. 

In these specifications the accused is charged with and found guilty of 
falsely signing, with intent to deceive, fictitious names on machine shor
tage sheets of the Presidio Of'ficers' Club for the dates alleged in ac
knowledgment of payment of monies which accused, in fact, received.- The 
specifications allege conduct violative of Articles of War 95 and 96 and 
sufficiently apprise the accused of the facts and circumstances constituting 
the offenses charged. 

The specifications of which the accused was found guilty involve the 
signatures, "E. J. Miller", "M.S. Miller", 11J.M. Miller", 11H. J. Kent•, 
"H. P. Kentn, "P. I. Hunt", '!c. E. Moss", "A. P. Iamb",-_and 11J. o. Waters"·, 
The evidence discloses th&t these were fictitious signa.tures_signed by the 
accused. The handwriting e:x:pert, Dr. Kirk, after a comparison of the 
questioned signatures with accused's admitted ha.Ddwriting specimens, wu of 
the opinion that they were written by the accused. Furthermore, accused, 
either in his pretrial statement or in his testimony, admitt&d that all ot 
the above signatures except those of "c. E. Moss", "A. P. IAmb", and 11J.c. 
Wa.ters11 were in his handwriting. In addition to. such testimony, there was 
before.the court for its own comparison the aiimitted bandwritiI'.g specimens 
of the accused and the disputed signatures. In the exercise of its function 
and duty the court cruld compare the former with the latter and could con
clude a~ a matter or fact that accused si~ed_ ~ach of the disputed signatures 
(IDM, 1949, par. 129b, P• 164J OM 336607, ! Hosick, 3 BR-JC 151, 1561 CM 3418651 
Dull}) su!hi at. P• 2241 and see In re Gold.berg, 91 F 2d 996, 997 (CC.A. 21 

• t the court resolved this controverted question of fact against 
the accused in all the above specifications is.inherent in its find:lngs of 
guilty end the Board of Review £mds no reason to disturb those fin~ngs. 
Yoreover. the record of trial reveals that in all instances wherein the 
court entertained a doubt as to the authors.hip of a signature the court 
acquitted the accused as to that specification. 

Nor do we entertain any doubt that accused received the paymem;s alleged 
in the specif'ic~tions. Accused admitted that in all cases wherein he signed 
a fictitious name on the machine shortage sheet he received payiµezrl; of the 
amount for which the signature was a.n acknowledgment thereof. Since it baa 
been determined that accused was the author of the i'iotitioua names in all 
speci.fioations of which he was found guilty, we further conclude .from accused's 
course of conduct that he received the ·payments alleged therein. 

Fran i;he facts and cirownatanoes attendant the use of, .fioti-t;ious names 
can be inferred the accused's intent to deceive. He deliberately and know-
ingly ma.de false entries on the ma.chine shortage sheets to conceal from hi• 
supe;riors the extent; of his play of the slot machines which he admitted wa.s 
frequent if' not almost constant. He was aware from his past experience as a club 
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officer in the Presidio Ot:'ficers' Club and elsewhere that his play of the 
ms.chines 1rl.S subject to criticism and censure and he knew that similar con
duct on the part of a club employee was forbidden. But the offenses here 
alleged are not predicated upon accused's play of the slot machines but upon 
his use of fictitious names to _conceal his play thereof' and receipt of pay
ments therefrom. The testimony of the bartenders. accused's subordinates. 
in whose presence accused signed some of' the fictitious names on the shortage 
sheets for which they were personally responsible as to the validity of the 
paymexzts reflected thereon• discloses that accused attempted to explain his 
actions by patexztly admitting to them that he _did not want the records to 
reveal to the Inspector General the extent of his play of the slot nm.chines. 
Furthermore• a.ocused admitted in his pretrial statemexzt and to the court 
that he did not want his own name to appear too frequently on the shortage 
sheets because of questions which might arise as to the propriety of' his 
conduct during inspections by auditors and the Inspector General. There was 
evidence that monthly inspections of' the Club's accounts were made by an 
auditor and that periodic inspections were made by the Inspector General for 
the Commanding General of' the Presidio. It is prescribed in paragraph 7b• 
A:nrry Regulations 210-so. 8 March 1949• Change 2. 9 :M.ay 1950, pertaining to 
nona.ppropriated funds, that •.,.. Inspectors General will make such. inspec
tion of' the fund records• verifications, and confirmations as are deemed 
necessary to establish with reasonable certaixzty the f' inancial status of the 
fund• accuracy of the record. and propriety of expenditures.***" (under
scoring supplied). 

The purpose of the accused's deceitful conduct was to conceal from 
higher authority through subterfuge his improper activities and the effect 
thereof was to corrupt enlisted Jl18ll under his sui:ervision by soliciting their 
acquiescence in his falsifications and to prevexzt an a.ccura.te check of the 
Club's a.ccotmting records by higher authority through the use of f'alse entries 
on the machine shortage records. It is apparent that no auditor or inspector 
ge,neral could properly establish the p_rop:riety of expenditures on these short• 
age sheets where e. fictitious name was entered to indica.te the recipient of a 
"pay-off". Certatnly the acts of the accused. if committed by any person · 
subject to military law, would constitute conduct to the prejudice of' good 
order and military discipline and of a nature to bring discredit upon the 
military service in violation of Article of' War 96 and, when committed by an 
officer, would so compromise his character and standing as a gentleman and 
his position as an officer as to constitute conduct. unbecoming an officer 
and a gentleman in violation of Article of War 95 (see CM 3213091 Tisdall, 
70 BR 301• 309J CM 337318. Shearman• 4 BR-JC 23• 38-39; .CM 339004• Shea., 
5 BR-JC 1, 17-18). Although the offenses alleged in Specifications 2-6, 
6, 7, 8, 9, of Charge III in violation of Article of.War 96 a.re practically 
!dentical with those alleged in Specifications 5• 81 91 10, 11, 12, of 
Charge I in violation of Article of War 95• this mamer of pleading find.1 
sanction in military law and is not an illegal multiplication of charges 
even though the separate offenses stem from the same set of facts (CM 338479, 
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1.iLroo:aey, hupra at P• 279 a.nd oases there cited; CM 339004, Shea, iu~a. at 
P• 20). Te Board of Review concludes that the evidence is iulTic e to 
prove beyond a reasonable doubt the offenses alleged in Specifications 5 
and 8 through 12, Charge I, Specifications 2 and 5 through 9, Charge III, 
and Specifications 1, 4, 5, and 9 through 14, Additional Charge I, and 
concurs with the court's findings of guilty therein in violation of Articles 
of Viar 95 and 96. 

5. Personal History. 

The accused was born 8 July 192-0e at Union, South Carolina.. He went 
four years to UJlion High School, Union, South Carolina. and was graduated 
in 1939. From 1938 through 1940 he worked in a drugstore as a sales clerk 
at a.n undisclosed wage. He ha.s been married three times; is presently married; 
and has two children, a child by each of his.first and second Wives. He has no 
known civilian criminal record. The accused enlisted in the Army on 3 February 
19401 e.nd by 1945 had become a master sergeant. He became an officer by 
direct commission in the Medical Administrative Corps 22 February 1945. He 
served in several administrative capacities as an officer. end prior to the 
present charges had had seven assignments a.a a. club officer. He served over• 
seas in Ha.we.ii from 4 April 1940 to 18 September 1942 J in Af'rica. and Europe 
from 29 April 1943 to 12 September 1945; and through the Central Pacific, 
Southern France, Rhineland and Central European campaigna. The last overall 
efi'icienoy ratings are 075, 084, 066, 126, 120 and 123 in the order named. 
There is no evidence of previous military convictions or other disciplinary 
actions. About November 1945 he received a oomrr~ndation for efficiency from 
Colonel Paul Goode. Colonel Goode ha.a also presented his view on the accused's 
cue. and has ma.de a request £or clemency. 

6. The court wa.a legally constituted and had jurisdiction of the 
offenses. No errors injuriously affecting the substantial rights of the ac
cused were colJJllitted during the trial. The Board of Review is. of the opinion 
tha.t the record of trial is legally insufficient to support the £ind:1ngs of 
guilty'ot Specification 4, ChArge I. and Specifioe.tion 31 Charge II. but 
legally sufficient to support all other findings of guilty and the aentenoe 
and to warrant confirmation of the sentence. A sentence to dismissal is 
mend,tory upon conviction of the violation of Article of War 95• A sen~ence 
to dismissal, total forfeitures after promulgation and confinement a.t ha.rd 
labor for three years is authorized upon conviction of an officer for viola
tions of Articles of War 93 and 96. 
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D~:.:·:r:BJT O? TEE .f.P..hY 
Office of' The Jucl-2;e Advocat8 Gener?l 

THE JUDICIAL CUClJCIL 

Harbaugh, Nicke;l.wai t nnd Young 
Officers of The Judge Advocate General's Corps 

In the forecoinc case of First Lieutenant ELLIOTT R. ASHFORD, 

0-2008170, 6003 Area Service unit, Fort Ord, California, upon the 

concurrence of The Judc;e Advocate General, the findings of guilty 

of Specification 4 of Charge I and Specification 3 of Charge II 

are c1isapproved and the sentence is confirmed and will be carried 

into execution. The United States Disciplinary Barracks or one of 

its branches is designated. as the _place of confinement. 

• .arDaug , u~a-1:uen, ~Li1,kh~4J 1·GC 
Chairman .JUN 8 1951 

I concur in the foregoing action. Under the 
directiol} of the Secretary of the Army and upon 
the recommend.ation of the Judicial Council the 
term of confinement is reduced to two years. 

Naj or General, USA 
Acting The Judbe Advocate General 
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DEPARTllENr OF THE ARMY 
(423)Office of Th.a Judge Advocate Genera1 

Washington 25, n. c. 

Board of Review 

SJ:Cll 3208 
APR 6 1951 

UNITED STATES) 2D AJiMORED DIVISION 
) 

v. ) Trial by SpCM , convened at 
) Fort Hood, Texas, 9 March 

Private GALE R. COOK (RA ) 1951. Bad conduct discharge, 
19374156), Company B, ) forfeiture of $49 pay per 
66th Meditm1 Tank Battalioh, month for six (6) months and 
Fort Hood, Texas. ) confinement for six (6) months. 

) Post Stockade. 
) 
) 
) 

HOIDING by the OOARD OF REVIEVf 
YOUNG, MICKEL and MOBERLEY 

Officers of the Judge Advocate General I s Corps 

The record of trial in the case of the soldier named above i1a.s 
been e:xam:ined and is held by the Board of Revi to be le~lly sufficient 
to support the findings of guilty and the 

1st IndJAGE SpCM 3208 

JAGO, ss· USA, Washington 25, D. c. MAi' 8 1951 
TO: Chairman, the Judicial Council, Office of The Judge Advocate General, 

.Dept of the Army, Washington 25, D. C. 

In the foregoing case of Private Gale R. Cook (RA 19374156), Conq:>any B, 
66th Medium Tanlc Battalion, Fort Hood, Texas, The Judge Advocate General 
has not concurred in the .holding by the Board of Review that the record of · 
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JAGE SpCH 3208 

trial is legall.y sufficient to support the findings of guilty and 
the sentence. Pursuant to Article of War 50e(2) the holding and 
record of trial are accordingly transmitted to the Judicial Council 
for appropriate aption. Participation by The Judge Advocate General 
in the confirming action is required. 

1 Incl 
Record of Trial I1aj or General, USA 

Acting The Judge Advocate General 

2 
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DEPARIMENT 07 TEE AEMY 
(425)Office.of Tlle Judge Ad.TOcate General 

Washington 25, D. C. 

JNJU Sp CM 32d3 

UBITED STATES ) 2D AmlORJm DIVISION 
) 

Te ) Trial by Sp. C. M. 1 CODTened 
) at Fort Rood, Texas, 9 March 1951. 

Private GALE B. COOK, RA ) :Ba.d.oonduct discharge, forfeiture 
193741,56, ~ B, 66th ) ot ~9 per lll011th tor six months 
MedJ:ma Tank Battalion, ) and. con:tinement tor six months. 
Fort Hood, Texas ) 

Opinion of the Judiei&l Council 
Harbaugh., :Brown and Miclcelwait 

ottioera ot The Judge Advocate General's Corps 

1. Pursuant to Article of Var 50e(2) the record of trial. and 
the lwlcUng by the Boa:rcl of Be~ev 1nthe case ot the soldier named 
above ha.Te been transmitted to the Judicial Comcil which aubllits 
this its opinion to The Judge AdTOCate General. 

2~ Upon tri&l b7 special court-martial the accused pleaded not 
guilt7 to a.ud was tound guilty ot vk:1ng under oath test1JIOl11el. 
statemsnts, at the trial b7 general court;-marti&l of Corpor&l 
MBlTin Iraapton., at J'ort Hood, TeDB., on or about 18 Janua17 1951, 
to the etteot that 1n a written atatem.ent g1Tmi to Asent Joe D. ~cbtmks 
ot a Cr1•1nal In.Teatiga.tion Detaom.ant he did not BtJ:¥., "Yes, I agreed 
and at approximate].J' 1830 hours I droTe Rampton dom Central ATenue 
Yhero he directed me to So mul ~opped beside :m.es!;hall on south aide 
ot Central ATenue where Jraapton sat out ot the car en4 went into the 
uaa hall a.n4 came out carr,1ng two boxes Yhich he put 1n the tl"Ullk 
of the car• and that 1n such written statement he did not use the 
words "boxes1 " which test11)QD:1al atataumta he did not then belien 
to be true, in Tiolation of Article of Var 96.· Endence of two · 
preTioua ccm.Tictians b7 11\1111111!1.l' court•mrtial vaa introduced. Xe was 
sentenced to be diacharged :tram the aerrtce vith a bad conduct 41&• 
charge, to forfeit fort7-nine dollArs per month tor six months and 
to be ccmt1necl at hard labor tor aix montha~ ~ reTieving authorit7 

· app;ioTed the sentence, deaigna.ted the Post stockade, ll'ort .Rood, Te:z:u, 
as the place of confinement and vithhe;Lcl the order directing the 
execution of the amtence pursuant to Article ot War 50!.• 

The :Boarcl o:t ReTiev baa held the record ot trial lesaJ.17 sutticien.t 
to nppo:r1; the :t1na1nga of guilty and the sentence~ The Judge .Advocate 
General. ha.a not ccccurred. 1n the l3oard'a hold.1ng. 
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.3. The mdence establishes that m lB JanU&r7 l.951 the accused. 
vu nom as a v1tneas mid testified d.ur1n8.the trial by general 
court-aartial ot Corporal Mel"fin HaDpton ( see CM 345027, Rampton, 
:BR-JC, decided by the Judic1al Council this dlq). Over obJection 
by the defense, pages 51•59 incl,.usiTe, and pages 72-84 inclusiTe, 
of' the record of' trial ot Corporal Eampton, co1isist1ng ot the entire 
test1Jnan1 ot the accused as a Yitneaa, was introduced into evidence 
as Prosecution Exhibit 2. Me.Jor W1JJ1a 'f. Logan and Capt&in W1JJ1sm 
F. :Burgess, law member and trial J.udae adTOce.te, reapec;t1Te11, _at the 
Rampton trial, each testified that the exh1b1 t accuratei, ref'lected 
what trenspired at the trial. The exhibit showed that the accused 
denied maJdng the pretrial statements alleged in the inatent apec1f'ication 
and that aub:sequenti, he admi.tted. :maJdng such statements. 

The exh1b1 t turther showed that prior to the change in his 
testim.olly_ the accused was recalled as a witness by the court; vas 
explained the peneJ.t1es tor perJur.r by the court; vu si,ven the 
specific example of' a soldier who received five yeara for perjury; 
was ridiculed by being asked whether m:cy-one as ab•ent minded as 
himself' c~ haTe anything to do Yith a tank; was questioned. as to 
Yb1° he vent absent without leave; was asked when and why he returned 
to camp; vu 1nferent1allJr accused of' absenting him.Self Yithout leaTe 
to avoid testif'ying against Rampton; was asked 11" he had heard. about 
going through channels 1f' he. wanted a transfer; we.a asked whether he 
vanted to make a •clean slate• ot "1t• nth the alternative that the 
member would do something about •1t;• .ve.s accused of' having "lied and 
lieaf was accused ot being caught in.f'ive lies; was told he had "better• 
tell.the truth; was told "you just sit there and lie, lie, lie.•; vas 
told he ve.s detena1»g and.covering up tor· somebody, that "It I vere you, 
I YOUld start tak1Dg care of' Pvt Cook," and was told by the trial judge 
e.dvocate "I am. going to be he;-e lllltil tomorrow night 1t I have to get 
the truth.out ot you." In ad.dition, he was told by the law member "You 
are ]Jr1ng and lJ'ing Ulldel" oath. There 1a no offense which I cansider 
more despicable and more ro,ten then lJ'1ng under oath, and 1t. I myself' 
haTe to pref'er charges and put ,-ou in the stockade, I will do it;• hoard 
the lav m.emq>er flJJ.1', •1 knov. I will keep h1m 1n 1t, • when advised by 
another member of' tho. court that the v1tnesa was preeently in conf'1nement; 
and heard the president ot the court state •1 want charges pref'erred 
aes,1nat this man.• 

Th.a written statement, cans1at1ng of the questions asked by 
Agent Joe. D. Schunks of' the 43d Cr:1m1nal Innst1gation Detachment 
and the ausve;-a si,TeD by the acog.sed in an interrogation prior to 
the ll8apton trial, 1fU introduced into eTidence without obJectian 
as Prosecution lahib1t 4. A8ent Sclnmks test1t1ed that this statement 
was vollmtar.T and represent~ all that was saicl. to h1a. 

The accused. af'ter being &d.Tiaed of hia rights as a witness 
elected to remain a:Uent. 

2 
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4. Prosecution Exhibit 2 consisted of 22 pages of the record 

of trial by general court-martial. of Corporal Hampton and covered 
the entire testim.ony b1 the instant acoused 1n. that case. It 
com.J;)rised the camnents mde b1 the members of the court during the 
period of that testimony, all questions asked by the membere of the 
court and the trial j~ advocate and. the accused' a answers thereto. 
A consideration of this evidence reTeal.s accusations and threats ot 
such a serious na.ture as would be likely to induce one to make an 
1nd1cated. statement. Thie 1s especially true where the subject is an 
enlisted man and hie inquisitors a.re otticers cc:apoe1ng a general 
court-martial. 

In CM 307221, Tri~, 3>.i- l3R (El'O) 333, the accused.•s :pretrial 
contession was received. 1n evidence. It was established that this wa.s 
the second statement of the accused and was taken because two agents 
of the Cr.1m:1nal Investigation Division telt that the first one was 
!alee. On the occasion of the. seeond. 1nterroe13,tion the acoused was 
told by one of the agents that the first statement was false, that 
it was "a lie," that unless he changed it he would be court-martial.e>d 
for camitting.perJury, and that the penalt1 was very severe. The 
:Board of Review 1n its opinion 1n that case stated 1n part as tollowai 

"The uncontrad.icted ertd.ence shows that the ccmfession 
was ext:re.cted frcm accused b,- three.ts of punishment. H1e 
inquisitors :posed to accused the alternative of maldng a 
second statEiD.Snt to their liking or facing a trial on a 
perjury charge. In no real •ense can accused's reSl)Oll.8e, 
1n the f'onn of a oonfession, to this dilemma be said to 
haTe been a vollmta.r.r act. It follows that the contesaion 
was 1.mproperl.J" received 1n mdence (CM XTO 13279, Tielanez>e 
et al.; CM Ero 17665, Miller).• 

We have little ditticult11n oonclnd1ng that th• a.ccu.sed'a chrmge 
1n test~ reaulted directly from the coercion bJ' means of the threats 
made b1 the m.Eabers of the court and was not voluntaril.J" ms.de. Thus, 1n 
receiving Prosecution Exhibit 2 1n OTidence, the court roceiTed i:md 
considered.. involuntar;y admissions ot guilt 1n clear Tiole.tion ot the 
Jmnd.ates ot Article ot War 24 and paragraph 127!:, page 157, Manual for 
Courts-Martial, 1949. 

In addition to the necesait;y of establlsh.1.ne certain other 
required elements ot :proof' of the offense alloged, it vaa incmnbsnt 
upon the prosecution to establish thAt the statement was false (!CM 
1949, :pa.r 183~ p 26o). The prosecution sought to accanplleh this b1 
introducing 1n evidence the written statea.ent given b;r the accused. prtor 
to the Rampton trial and introducing 1n eTidence his ultimate admisaian (~a h 2) 

. of the tact that he bad IIB4e nch stat111aD.t. Al.though the court; m.ght 
118:n foun4 the accuaecl pilt7 of the ottC1Je al.lepl hacl the ilm>llDltar,r 
abiaa1cm not been rece1Te4 1D niclaDce, the Ju41c1al Ccnmcil cmmot, 

, 
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under the c1.rcumstance1, canclude that the admission did not 1nfluence 
the :t'1nc'1nga, or that ita influence was slight. On the contre.r;r, we 
are compelled to oanclude that the tinMnga of guilt;r 1n th11 cue 
were rustantiallJ' SW,1ed.1 U not controlled, b;r ~his 1nalln:a1 asible 
ertde.nce. In T1ev of such conclusion, ve are o:r the op1nion that the 
erraneou.e aamission 1n eTid.ence o:r the involunt.a.r,r &amaaion constituted 
error vhich inJurioua~ attectecl the aubatantial right• o:r the accused 
and the oOD.Ticticm JmSt be set aside (Kottealcos Te United state• (1946), 
328 u.s. 750; CM 335123, Green, 2 llR..JO 53; CK 345027, Rampton, BR-JC, 
decided this dq). 

;. 'J'or the :toregoins reasons, the JucUcial Council is o:r the 
opinion that the record ot trial is le~ inauttioient to support 
the f1Da1ngs of guilt;r and the sentence. 

.c. B. Mickelwait, Brig Gen, J.t.me, 
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DEP.ARrMENT OF THE ARMY 
Ottice ot The Jlld89 M.vocate General. 

THE JUDICIAL COIJBCIL 

Rarbaugh., Brown and M1ckelvait 
otf'icera ot The Jud.88 Advocate General.'& Corps 

In the foregoing case ot Private Gale R. Cook., BA 

19374156., c~ B., 66th Medium. Tank Batta.lion., J'ort Rood: 

Texas., upon the· concurrence ot The Judge Ad.vocate General 

the tmcUngs ot guilt7 and the sentence are d1sapproT&d. 

~wfi0¥ 
llobert w. Brom., Brig Gen., J.AIJ/J 

• L. Harbaugh., Jr., 
Cha1i,mm 

I concur 1n the toreg;,1ng action. 

~~if ~-L..-.u 
J.eJor OeneraJ., USA. 
Acting The Juqe .U:rocate ~ 
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DEPARTMENT OF 'IRE ARMY 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGI SP CM 5400 

UNITED STATES ) FORT LEWIS, WAS-IINGTOH 
) 

v. ) Trial by SpCM, convened at Fort Lewis, 
) Washington, 2 Ma:y 1951. Bad conduct 

Private RICHARD SillS ) discharge (suspended), forfeiture of 
(RA. 54 272 257), Battery ) $65 pay per month for six (6) months, 
11n11 , 50th AAA W Bn. ) and confinement for six (6) months. 
(Mobile) ) The Post Stockade. 

HOLDING By the BOARD OF REVIEW 
JOSEPH, HYNES and SPRINGSTON 

Officers of the Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits this, its holding, to The Ju:ige 
Advocate General under the provisions of Article of Vfar SO~. 

2. Upon trial by special court-martial convened by the Commanding 
Officer, 250th Antiaircraft Artillery Automatic Weapons Battalion (Mobile), 
Fort Lewis, Washington, on 15 April 1951, the accused was tried upon the 
folloWing charge and specifications 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Private (E-2) Richard Sims, 
Battery "D", 50th Antiaircraft Artillery Auto
matic Weapons Battalion (Mobile), did, without 
proper leave, absent himself from his organiza
tion at Fort Custer, Michigan from about 
5 February 1951 to about 11 April 1951. 

The accused pleaded not guilty to and was foun:i guilty of the charge and 
specification and was sentenced to be discharged from the service with a bad 
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conduct dischargei, to forfeit sixty-five ($65.00) dollars pay per month 
for six months and to be confined at hard labor for six (6) months. Four 
previous convictions were considered by the court. The convening authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 47d. The officer exercising general court-martial juris
diction, the Commanding General, Fort Lewis, Washington, approved the 
sentence, but suspended the execution of the bad conduct discharge until 
the accused's release from confinement or until completion of appellate 
review, whichever is the later date. The result of trial was published in 
Special Court-Martial Orders Number 6, Headquarters, Fort Lewis, Washington, 
18 Mey 1951. 

3. The record of trial is legally sufficient -:to support the findings 
of guilty and that part of the sentence 'Which provides for a bad conduct 
discharge and confinement at hard labor for six months. The only question 
presented for consideration is whether the amount of forfeiture, as approved, 
is legal. 

4. Article of War 13 provides that a special court-martial shall not 
have authority to adjudge forfeiture of more than two-thirds of a soldier's 
pay per month for a period of six months •. It therefore becores necessary in 
the instant case to compute the base pay of the accused at the grade to which 
he was reduced as a result of the sentence adjudged by the court, in order to 
calculate the maximum legal amount of the forfeiture. 

The face of the charge sheet shows the service of accused prior to the 
cuITent enlistment as three years, ten months and three days., and the date of 
his current enlistment as 23 December 1947 • The charge sheet shows the base 
pay of accused in the grade of Private (E-2), his· enlisted grade at the time of 
trial, as $105.00. In the case {)f an enlisted person other than the lowest 
grade, however, a sentence which as ordered executed or as suspended includes 
a bad conduct discharge, whether or not suspended until release from confine
ment, or hard labor with or without confinement., immediately reduces such 
enlisted person to the lowest grade (Par. ll6d., MCM, 1949). The base pay of 
accused resulting from the sentence of the court must therefore be calculated 
on the basis of the rate of pay for the lowest enlisted grade at the rate of 
pay .to which he il;i entitled by reason of service. · 

Accused absented himself from about 5 February 1951 toll April 1951, 
and his current service which may be computed for pay purposes when added to 
his prior service of three years, ten months and three d,vs amounts to over 
six years service. Section 201, Career Compensation ~ct of 1949 (63 Stat. 807; 
57 u.s.c. 232) provides that the basic pay of an enlisted man of the lowest 
grade, having over six years service is $95.00 per month. Thus the ma.x:i:mum 
legal forfeiture per month in the m,tant case if $63 .53. 

-2-
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s. For the re?sons stated, the Board of Review holds the record 
of trial to be legally sufficient to support the findings of guilty, and 
legally sufficient to support only so much of the sentence as provides 
for a discharge from the service with a bad conduct discharge, confine
ment at hard labor for six months and forfeiture of $65.55 of his p~ per 
month for six months. 

A. G. C. 

~ ~ • $~ . 
'~ .c ...P', ~ , J. A. G. C. 
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J AGI SP CJ.i!i. 3400 1st Ind ' Mar. 30, 1951 

JAUO, Department of the Army, Washington 25, _D.C. 

ro: Conwianding Qeneral, Fort Lewis, Washington 

1. In the case of Private (E-2) Richard Sims (RA 34 272 257), 
Battery 11 D", 30th Antiaircraft Artillery Automatic Weapons Battalion (Mobile) 
I concur in the foregoing holding by the Board of Review that the record of 
_trial is legally sufficient to support the findings of guilty of the specifi
cation and the charge and legally sufficient to support only so much of the 
sentence as provides for discharge from the service wtth a bad conducb dis
charge, confinen1ent at hard labor for six months and forfeiture of $63 .33 of 
his pay per month for six months. Under Article of War 50~ this holding and 
my concurrence vacate so rauch of the sentence relating to forfeiture as is 
in excess of forfeiture of $63.33 per month for six months. 

2. It is requested that you publish a· special court-martial order in 
accordance with aaid holding and this indorse.u1ent restoring all rights, 
privileges and property of which·the accused has been deprived by virtue of 
that portion of the sentence so vacated. 

·J. When copies of the newly puulished order in this case are fon,arded 
to this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching copies 
of the published order to the record in this case, plea~e place the file 
number of the record in brackets at the end of.the published order as follows: 

(SP CM 3400) 

. . 

(Signed) 

FRAN:tLIN P. SHAW 
Major General, .USA 
Acting The _Judge Advocate .General 
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SUBJECT INDEX 

ABSENCE WITHOUT LEAVE. Se~ also DESERTION. 
Morning Report. See MORNING REPORT. 
Proof sufficient -

ACCUSED 
Substantial rights 

Improper interrogation of witness 
by members of court 

AD,1IS3IOlJS. See also CONFESSIONS. 
Adr.li ssibility 

ADULTERY 
Proof 

BsJ showing of prior similar offenses 
Specification, sufficiency 

AID.ING AND ABiTTTI'l'G 
Responsible as principals 

ASSAULT 
Defined 

51, 295 

19 

78, 201 

118 
118 

353 

353 

BOARD OF HEJIE\'f 
1'vidence weighing 

Rule of deference 

BOBH01'1ING 
Officer from enlisted man 

BREAKING AND ENTERrnG. See also ENTRY; HOUSEllfiEAKING 
Defined 

CHARGES AND SPf.:Cil'ICATIONS 
Drawn, how 
Failure to allege an offense 
Misdescription or misnomer 
Multiplication 

Adding AW 95 to another charge 
Larceny of several articles taken 

at one store 
Larceny of several articles taken 

from same place 
Time offense cofillllitted 

Obvious erroneous date alleged, effect 

CH.illKS 
Intent to defraud 

Inferable frolll dishonor because of 
lack of funds 

Inferred from various facts 
Obtaining thlng of value 

Maintenance of insufficient balance 
Elements essential 

435 
I SIU 

338, 417 
209, 417 

142 

153 

308 
314 
366 

420 

286, 289 

291 

108 

141, Z'/8 
141, Z'/9 
170 

181 



CHECKS - - Continued 
Maintenance of infufficient balance - - Continued 

Honest mistake or justified 
expectation of funds 

Burden of showing is upon accused, 
when check dishonored for 
in sufficient funds 182 

Offense regardless of intent to 
defraud or guilty knowledge 182 

Violation of A.W. 96 181 
Making with insufficient funds (including 

making with no account) 
Elements essential 168 
Intent to deceive 

Proof sufficient 169, 173 
Payment of pre-existing debts Z79 
Presentation for payment 169 

Proof by bank stamps and 
return to payee 169 --

Restitution later, no defense 142; 280 

CIRCU1:!3TANTIAL EVIDENCE 
11ust be inconsistent with innocence 

(exclude every fair and rational 
hypothesis except that of guilt) 323 

CIVILIAN CLOTHES 
Wearing, punishment maximum.. See 

PLm ISHMEN T MAXIMUM 

COMM01~ TRLlL 
When pennissible 208 

CON.OOCT TO lliE Pii&JUDICE OF GOOD ORDER AND 
MILITAfil DISCIPLINE 

Borrowing, officer from enlisted man 142 

CONDUCT UNBECOMING AN OFFICER AND A GENTW.!AN 
·Checks, making with insufficient funds· 279 
To~ry m 

CONFESSIONS. See also AIJHSSIONS 
Voluntary, burden of proving 78 
Voluntary character thereof an issue to be 

decided by court when evidence contradictory 354 
Voluntary factonr c!)nsidered 

Duress, threats and similar improper 
inducements 

Held involuntary because of 4Z7 

CONFIN.a!m T 
Place of, authority to designate, 

A.W. 48 cases 301 

CONFIJUING AUTHORITY 
Designation of place of confinement 170 
Judicial Council acting with concurrence 

of '.Ihe Judge Advocate General as, 170, 354, 367 

COURTS-MARTIAL. See ilso SPECIAL COU.kTS-MARTIAL 
Duties and functions 88, 338 
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COURTS-MARTIAL - - Continued 
Evidence weighing 
Procedure 88, 209, 338 

View of premises 310 

DEBTS 
Promise to pay 

Failure to keep 

IJEF'EN Si!; GOUN .:i.1!;1 
Appointment for each general and special 

courts-martial inandatory 
,~ualifications 

1).1:;FrrlI'fIONS 
11 Dishol'}orable 11 

DESERTION 
Elehlents, es~ential 
Intent 

Not to return 
Proof 

Preparation and intent without overt 
ac~, insufficient 

DmJNXENNESS 
Voluntary, no excuse for crime 

EHTHY 
Unlawf;il 

";fast show entrJ unauthorized 
Specification sufficiency 

KRBOJ:ti ANi.J IltiiliJJLA.,tITIES. See also CHAitG.b:3 AND 
SP2:CffICl.1'101~S; Sii'J'f.iJ-!CE 

Federal harmless error rule co1i1p-.rison 
to A.1',. 37 

Guilty plea erroneously explained .s to 
punisht!lent. ~ 5~1J '1'.i:;[, CB. 

FALJ.b: S TA'.1¼1.a~ 1'S 
Made to Japanese Guard for occupation forces 
Proof 

Sufficiency 

Fil.SE S1'fURING 
, Elements, essential 

Falsity 

FINDING'S 
Issue of insanity resolved by 

FORYEI'l'OJBES. See also PUH 1SlwtENT; 
Authority-of special court-martial to adjudz;e 

/4)7 

t 5 t t 2 

143 

230 
230 

JOB 

383 

277, 283 

383 

202 

151-157, 315 
307, 314 

19 

309 

310 

4Z7 
4Z7 

81 
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FORGiRY 
Defined 108, 418 
Elements essential 108, 418 
Intent to defraud 

False indorsement 108 
Proof 

intent to prejudice 418 

FRAUDS AGAINST TH.I:!; UNITED STATES 
False claims 

Knowled~e o.f falsity 280 

------------------ --------------~--
HANDlffiITING 

Comparison by court 33 

HEARSAY EVIDENCE 
Exceptions to rule 

Official writings and records 
Army hospital records 199 

HOUSEBREAKING. See ~ BREAKilm AND ENTERlliG 
Defined 149 
Elements, essential 149 
Proof insufficient 157 
Sole or joint owner, or occupant '155 
Unlawful en try 149-157 

INCWPE'fEN'.L' EVIDfil~CE. See also ACCUSE.'D 
Admission of 

Injury to accused substantial rights 428 

INTERPRETER 
Substitution of competent court interpreter,· 

at accused's request, effect 258 .-

·,INVESTIGATION 
Cross-examination of witnesses by accused -·us 
Pretrial 

Remendy for defects in 116 
Procedural not jurisdictional 115, 222 
'!borough and icrpartial 

Discretion of appointing authority 
conclusive, where no abuse 116 

--------------------------·----------
JUDICIAL NOTICE 

Foreign laws, :when taken 246 

JURI~1JICTION 
Venue, change of 183 

-----------------L-----------~------
LARC~-iY 

Checks 106 
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LARCliNY - - Coh t:inued 
"Defined 
Elements essential 
!Jilitary payment certificates 
Punishment, maxi::iwn, _determined by value, 

See also VALUE; PUNISHMENT. 
Several articles taken at one time, one 

larceny, See also CHARGES AND SP.b:CIFIC.ATION, 
· MULTIPLICa'rION; PUNiSHMENT, MAX:C,UJM · 

Several articles taken froin s~ne place-· 
~ CHARGES .A..'W SPBCIFICATIONS. 

Specification, failure to allege owner 

LAW M.El\tBER 
Erroneous explanation to accused of meaning 

of guilty plea, effect 

LESSER INCLUDED OFFENSE'S 
· Checks, mak:ing 1ri.th insufficient funds 1ri. th 

intent to defraud 
Does not :include failure to maintain 
--sufficient balance 
In,qludea checks mak:ing lri.th'insuffi1•· cierit funds lA.W~ 96) 

Checks, uttering without :intendine to 
.assure sufficient funds 

., -~ ~ include, uttering checks and 
wrongfully faili~g to maintain 

· sufficient balance 
F~lse official statement, (A. W. 95) 

Includes false official statement (A.W. 96) 
.. Rape., · 

Includes assau).t with intent to committ 
rapt! 

74, 106, 415 
4:}.5 
44 

287 

26, 286 

107 

300 

184 

184 

184 

310 

26.3 

- - -·· - -- - -... .. - - - - - - - - - - - - - - - - - - - -. ' . ~ . 

MALICE. See al~ PRES{,TMPTIONS, MALICE 
Afterthought · · . ,

t .. \. . 

Defined, what copa\itutes 

ME'ABERS OF COUR'.!S-MARTIAL, 
Improper questions by 
Improper statements by 

MENTAL :RESPONSLHLITY. See also FINDINGS 
Ability to adhere toright, impaired or 

diminished, no defense to crime 
Psychopathic personality 
Test to determine 

MISBEHAVIOh REFOH.E THE 'IlJEi.lY ' 
Defined 
Misbehavior 

Course of cowardly conduct 
·Delayed compliance to order, no· defense 88 

. - -

35, 216, 236, 336 
34 

12, 16 
12, 16 

81 
79 
58 

87 

. 89 

Refusal to obey order need not be verbal 89 
What constitutes 88 

llORJnm REl'ORT 
Entries 

Prima facie evidence 73 
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MOTIONS., See also PLEAS 
Continuance 

Prepare cross-examination 116 
Venue, change of 183 

llUMlER 
Death presumed from apparent wounds. 
~ PRES1Ji'APTIONS. 

Defined 34, 124, 19?, 
216, 336, 343 

Identity of deceased 198, 344 
Motive 217 
Premeditation. See MALICE AFORETHOUGHT. 
Proof 

Circwnstantial evidence 198 
Sufficient 236, 322 

Provocation, discussion 36 
Provocation insufficient to reduce offense 36, 6:3 
Self defense 

Aggressor pleadL~g )43
U~pre;,1editated, defined 35 

ORDERS 
· Delayed compliance, no defense 88 

PLEAS. See also HOTIONS 
Guilty --

Explanation erroneous as to punishment. 
See SENTENCE. 

PRESULIPTIONS (Including inferences of fa.ct) 
Checks 

Executed on date they bear 106 
Intent to deceive, from dishonor 173 
Negotiation _ 169 

Death, caused by apparent wounds 125, 201, 
236, 344 

Identity of person from identity by name 199 
Larceny 

Failure to account for entrusted funds 74 
Possession unexplained of recently 

stolen property l(J] 
Malice 

Indifference whether death or grievous · 
bodily harm is caused 236 

Use of deadly weapons 35, 64, 201, 
216, 236, 336 

Malice aforethought 36 
Regularity in conduct of government affairs 223 
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PUNISH!.!&~ T 
Forfeitures 

Excessive 432
Illegal 432 

ll..xL"llum 
Larceny and embezzlement 

Several articles taken 
con tem.poraneously 26, 267, 289 . 

Multiplication of charges, one 
transaction 

i.iost important aspect considered 
Absence without leave and 

failure to obey orders 160 
Wearing civilian clothes 384 

Orders or regulations cannot enlarge, 
prescribed in Executive Order 384 

------------------ .-----------------
RAPE 

Orders and abettors responsible as principals 352 
Defined 208, 323, 359 
Elements essential 359 
Identity of accused 208, 257, 366 
Proof 

Penetration 258, 262, 324 
Resistance 208 

Not required when victim overcome 
by fear 359 

-------~----------------------------
SEABCH AND S.!!;IZURE 

Evidence obtained as result of illegal,. 
burden of proof 251 

In foreign country 
Foreibn officials in conjunction with 

lllilitary police, effect 244 
Where reasonable, evidence found thereby 

is admissa:::ile 251 

Siil~'lliNClt. See also PUNISHMENT 
Uuilty plea, erroneously explained, effect JOO, 331 

SPECIAL COURT-MAR'£IAL 
Authority to adjudge forfeitures 432 

TRIAL JUOOE ADVOCATE 
Misconduct 

Comment on silence of accuped 18.3 
Improper argument 18.3 

UTTERTim FOIDED msTRtfo!EHT. See also FORGERY 
Check 108 

-----------~------------------------
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VALUE 
Larceny and embezzle~ent cases 

Aggregating, several stolen articles to 
determine maximum punishment. 

See PIBHSlfalEHT MAXTuillll. 

VENUE. See J 1JH.ISDICTIOi'i. 

WAIV'"li:R 
Failure to object, to introduction of evidence 

as waiver 
Genuineness of document not shown 169 

WI 'lli :bS:ili:S 
Credibility 

Matter for court in first-instance and 
JAG appellate agencies thereafter 209 

Interrogation by .,i1embers of court 17 

... 

.. 
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