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BOARD OF REVIEW NO. 1 2 DEG 134
- CM ETO 4138

UNITED STATES )) 1ST BOMBARDMENT DIVISION

v. ) Trial by GCM, convened at AAF

, Station 128, APO 557, U, S.
Private (formerly Technical - Army, 26, 28 September 1944.
Sergeant) MICHAEL P. URBAN Sentence: Dishonorable dis-
(32797470), 615th Bombardment £ charge, total forfeitures and
Squadron, 40lst Bombardment ) confinement at hard labor for
Group’ ) two years. Place of confine-
) ment not designated.

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Michael P. Urban,
615th Bombardment Squadron, 40lst Bombardment
Group, then Technical Sergeant, 615th Bombard-
ment Squadron, 40lst Bombardment Group, did,
at AAF Station 128, APO 557, on or about 17
August 1944, desert the service of the United
States by absenting himself without proper
leave from his organization, with intent to
avoid hazardous duty and to shirk important
service, to wit: flying as member of a com-
bat crew on combat missions, and did remain
absent in desertion until he surrendered him-
self at AAF Station 128, APO 557, on or about
22 August 1944.
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(2)
CHARGE II: Violation of the 96th Article of War,
- Specification: In that * % ¥ did, at AAF Statlon -
128, APO 557, on or about 16 August 1944,
- wrongfully take and use without proper author-
ity a certain hicycle, to wit: Bicycle Serial
No. 283591, Permit No. 445, property of the .
United States, of a value of less than $50,00
and more than $20,00

He pleaded not gullty and three-fourths of the members of the
court present at the time the vote was taken concurring, was found

gullty of Charge I and its Specification, guilty of the Specifica- .

tion, Charge II, except the words and figures "$50.00 and more
than $20,00", substituting therefor the words and figures, "$20.00
and more than $10,00", of the excepted words and figures nmot .
guillty, of the substituted words and figures guilty, and guiity of.
Charge II. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be °
dishonorably discharged the service, to forfeit all pay and allow-
ances dus or to become due and to be confined at hard labor, at-
such place as the reviewing suthority may direct, for two years. -
The reviewing authority approved the sentence, did not designate
eny place of confinement, and forwarded the record of trial for
action pursuant to Article of War 50%,

_ 3. Charge I and Specification: The evidence for the prose-
cution was substantially as follows: ' .

, Accused was top-turret gunner and flight engineer of a
lead crew in the squadron named in the Specification (R6,9,14). On
16 August he flew with his crew on an operational mission to Leip-
zig, Germany (R5,9). Intensive £lak was encountered and the ship
received direct hits. During the mission accused announced over
the interphone that fighters were approaching, but there was in
fect no fighter attack, The mission was considered "rough" and
fvery severe" by members of the crew, It was exceeded in severity
by only one previous mission in which the ship was attacked by
enemy fighters (R12,13,35,37). On the way back from the raid ace-.
cused told the pilot that he was going to quit flying, and when
agked faor his reason, replied, "I Jjust don't want to fly anymore,
and I never did like to fly, anyway", After the interrogation he
spoke to the pilot again, repeated the statement that he was going
to quit and asked him, "What are you going to do about 1t®*? The

pilot answered that he had no authority to doanything and suggested -

that he'ses the flight or squadron surgeon (R5,6). While return-
ing from the same misaion accused ‘stated to two other members of
the crew that he was going to quit flying, eadding in one instance
that this mission would be his last (R9,35). Subsequently on the
same day accused met the co-pilot of his crew who asked him if he

were not going to clean his guns. He replied, "No, mot till latert®,

In the course of their conversation, accused said that he was going

a o a
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to quit flying, and that he "never wanted to fly in the first
place and didn't like it", Le paid no attention to this offi-
cer's attenpt to persuade him that Le was wrong. As they parted,
accused remarked "I will see you in a couple of weeks in the
guardhouse, meybe. I am teking & vacation"(R1l)., The pilot did
not take the statements of accused seriously and attached no
importance to them (R3). None of the other three to whom he spoke
thought that accused was serious, and one of them, a non-commis-
sioned officer, testified that among themselves membérs of a crew
"usually, say something like that after a rough raid, but nobody
ever means it", (R9,11,37). aiccused had never before made state-
ments of that nature to the pilot, co-pilot, or bombardier (R6,8,10).
Sti11 later in the day, 16 August, the latter saw accused walking
out of the camp dressed in olive drabs and field jacket and carry-
ing a packsge under his arm, FHe told this officer that he was
going to town for & while and would see him later. There was a
standing arrangement in the squadron permitting members of a crew
to leave the base on a six-hour pass even if they were scheduled
to fly on the following day (R9,15).

Accused did not return to his barracks that night.nor
thereafter until 22 August. His absence without leave from his
organization was established by the testimony of witnesses having
personal knowledge of his absence and by pertinent entries in the
morning reports (R6,9,14,16,17,32,35; Pros.Exs.1,2). The evening
of 16 August and the following day were "stand-down! for the crew,
that is, the crew was not in a status of alert, On the evening of
17 August the crew was alerted and every member, including accused,
wag scheduled to fly (R13). The pilot first learned of that mission
about 8 pm 17 August and not having seen accused since the preceding
day, went to his barracks about 8:30 pm "to see if he had been jok-
ing or really meant it" (i.e., the statement that he was going to
quit flying). He did not find him (R6,7). When the crew was called
in on 18 August accused was not present and another man was sub-
stituted for him (R13). That day the crew flew on a combat opera-
tional mission to Belgium, then occupied by the enemy. Because of
his absence accused did not participate in the mission (R7,9, 14,32)

On 22 August two members of the crew'met him in Kettering,
England. They asked bim where he had been and he said he had been
to Sheffield where he had had "a good time" end that he was going
back to camp. He volunteered the statement that he either was not
going to fly any more, or that he did not want to fly any more. This
statement was not taken seriously by the crew member to whom it was
made (R32,33). Accused rsturned to his station on 22 August. In-
quiry discloses that Sheffield was about 70 miles, and Kettering about
14 miles, from AAF Station 128,

Accused's crew left the United States for service overseas
on 31 lMiay 1944. He had been a member of it since February 1944 (R9,10,
31). From about the time of their arrival in this theater, to the ,

4138
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time of the trial on 26 September, a period of approximately

three months, the créw was in a combat operational status (R7,14).
The evening of 16 August was a "stand-down" but accused, being

& member of a lead crew, was scheduled to fly a practice mission
vhich members of lead crews were regularly required to fly when

not flying operational missions., If an operational mission were
ordered, the practice mission would be cancelled. Orders for an
operational mission reach the operations officer the evening be-
fore the day on whkch the missiocn is to take place (R14)., 4Al-
though ordirarily a lead crew will not fly two missions in a rew,
its members remain on duty, unless they are on pass, and can expect
to be called upon to fly on any mission (R14,15). A mission is
generally but not always preceded by an alert but members of a crew
do not know "until the last minute" whether there will be an alert
or a stand-down (R8). The pilot testified that accused had parti- .
cipated in about 1/ missions with him (R6). The operations officer
testified that accused's crew, apparentlyrup to the time of the
triel on 26 September, had flown 11 missions (R13). Accused flew
his lest mission on 16 August (R5,13)., Effective June 1944, 35
missions were required to complete an operational tour, Upon re=
commendation of the group commander, personnel could be released
prior to completion of 35 missions (R25; Pros.Ex.6), In a memor=
endum issued by the Commending General of the Eighth Alr Force,

it was provided that no heavy bombardment combat crew member be
required to perticipate in more than 35 sorties without a determina-
tion being made of his fatigue condition (R23). Accused was a
technical sergeant at the time of the commission of the alleged of-
fense (R37).

4. The defense offered no evidence, After his rights were
explained to him, accused elected to remain silent (R38).

5, It has been held by the Board of Review that the commise
sion of the offense charged i1s proved by establishing the existence
of ‘these four elementas: (1) that accused absented himself from his
orgenization without proper leave; (2) that the organization was
under orders or anticipated orders involving either hazardous duty
or important service; (3) that accused received actual notice of
such orders; and (4) that at the time he absented himself without
leave accused entertained the specific intent to avoid hazardous
duty or to shirk important service (CM ETO 2432, Durie; CM ETO 2473,
Cantwell; CM ETO 2481, Newton).

(1) Absence without leave .was adequately proved.

(2) A,crew which was in a combat operational status at
a base from which sorties were being continually maede against the
enemy while the invasion of the continent was in full progress may
préperly be considered as being under anticipated orders to fly on
combat missions at any time while it remained in that status,

<
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: (3) Since accused was a member of such a crew at the
time he absented himself without leave, and had been a member for
a period of many weeks, the inference could be drawn by the court
that he knew that he, with the rest of his crew, was in a combat
operational status, and was under anticipated orders to fly in
combat missions at any time, ,

The vital question for consideration is’whether there
is substantial evidence supporting the finding by the court ‘that
at the time he absented himself accused entertained the specific
intent to avoid flying with his crew on combat missions., Repeated
statements were mcde by accused while returning from an unusually
severe mission and subsequently on the seme day, to the pilot, co-
pilot, bomberdier, and a non-commissioned officer, separately, to
the effect that he intended to quit flying, that he had never liked
flying, had never wanted to fly, and that the mission from which
he was returning would be his last one, These statements and the
circumstances in which they were made, followed contemporaneously
by his absence without leave, constituted competent and substantial
evidence from which the court was justified in inferring that the
requisite intent existed at the time he absented himself,

"The existence of a particular intention in a
certain person at a certain time being a material
fact to be proved, evidence that he expressed that
intention at that time is as direct evidence of
the fact, as his own testimony that he then had
that intention would be" (lutual Life Insurance Co.
v. Hillmon, 145 U.S. 285,295; 36 L.ed.706,710).

Each witnese who testified to these statements aald that he thought
accused was not serious when he made them., It does not appear that

any of them knew of the similar statements made by accused to the

"others, It is significant that the pilot was sufficiently impressed

by accused's statements to suggest that he consult a medical officer,

and to make a search for him on the evening of 17 August "to see if he had
been joking or really meant it", The co-pllot attached such importance
to the statements accused made to him that he tried to show accused,
without success, that he was wrong. One witness testified that state-
ments similar to those made by accused were usually but never seriously
made by members of a crew among themselves after a "rough" raid. Accused,
however, had never before made statements of that nature to the pilot,
co-pilot, or bombardier, It does not appear that he had ever made them
to any one else, Furthermore, after a lapse of six days accused gave
expression to his determination not to fly again when met at Kettering

by members of his crew, Whether accused was serious when he made the
statements was a question of fact for the court.

Another consideration weighs against accused. Shortly before
he absented himself and in the same conversation in which he told the
co-pilot that he intended to quit flying, accused stated "I will see you -
in a couple of weeks in the guardhouse, maybe, I am taking a vacation'.

4138
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The court could reasonably have found that the periocd of absence he
contemplated was 80 long that as an experienced member of a combat
crew, aware of the frequency of his previous missions, he knew that
he would miss flying on a combat mission during such absence (Cf: MCM,
1921, par.409, p.345, Note).

During accused's absence his crew engeged in a combat mis-
slon to Belgium which was then under enemy occupation., Such fact may
be considered by the court in determining the intent which motivated
his absence (CM ETO 2481, Newton and cases cited thérein). The fact
that accused voluntarily returned efter an absence of six days in-
stead of two weeks, while material in extenuation, is no defense (Cf3
MCM 1928, par.l30s, p.l42).

Flying as a member of a combat crew on combzt missions to :
targets. in territory on the continent occupied by the enemy, constitutes
both hazardous duty and A important service, The dangers attendant upon
the performence of such duty are shown by the evidence and are so com-
monly known that judicial notice may be taken of them (CM ETO 2368,
Lybrand), Participation in combat missions has such a direct and immed-
iate bearing upon the prosecution of the war that it is difficult to
" conceive of service that is more important within the meaning of Arti-
cle of War 28 (CM 151672, Lytle; id. Dig. Op. JAG, 1912-1940, sec,385,
pp0193’194; MCM’ 1928, pal‘.1302, pp.l‘z-llj-B .

The Board of Review is of the opinion that the findings of
gullty of Charge I and its specification are supported by competent,
substantial evidence,

6, Charge IT and Specification: The evidence for the prosecu=-
tion nay be summarized as follows:

It was stipulated that the bicycle alleged in the Specifica-
tion wes the property of the United States on 16 August 1944 and prior
thereto, It was also stipulated that its value was in excess of
$10.00 and less than $20,00 (R22,23; Pros, Ex.5). The bicycle was is-
sued to an officer on a memorandum receipt on 6 August 1944 (R19).
About 12 August the bicycle was reported missing from the officer's
barracks at the place alleged in the Specification, and two days later
it was seen in the squadron area. Accused had possession of the bicycle
" and was asked where he had obtained it. He replied that he had-borrowed
it from an officer, He was seen riding the bicycle on 14 August
(R19,20,21,22). He also stated that he had changed the rear fender of
the bicycle and that the originel fender bore the number 445 (R23).
Accused loaned the bifycle to another soldier and while in the latter's
poesession it was recovered by the military police on 15 August (R28,36).
The officer to whom the bicycle had been issued never authorized accused
to take it (R18), The defense offered no evidence and accused elected
to remain silent after his rights had been explained to him (R28), All
the elements of the offense alleged are established by competent evid-
ence (CM ETO 2926, Norman and Greenawalt).

41:
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7. The charge sheet shows that accused is <2 years one
month of age and was inducted 9 February 1943 in lew York City,
New York, to serve for the duration of the war plus six months,
He had no prior service,

8. The court was legally constituted and had Jurisdiction
of the persaon and offenses, lio errors injurious.y affecting the
substantial rights of accused were committed during the trial., The
Board of Review is of the opinion that thie record of trial is legally
sufficient to support the findings of guilty and the sentence,

4 + ’
. bl Ly, Judge Advocate
7 -

Judge Advocate

W/(f m Z Judge Advocate-

AD
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8) '1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations, 2 DG 1944 TO: Com=
manding General, lst Bombardment Division, APO ;?4 U. S. Army,

1. In the case of Private (formerly Technical Sergeant)
MICHAEL P. URBAN (32797470), . 615th Bombardment Squadron, 40lst
Bombardment Group, attention is invited to the foregoing holding

. by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence, which
holding is hereby approved, Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

2. It is noted that your action in this case did not desig-
nate the place of confinement, It is requested that supplemental
action designating the place of confinement (MCM, 1928, p.275, Form
10) be exscuted and forwarded to this headquarters for insertion in

the record of trial,

3. There was no evidence of previous convictions of accused
-by court-martial and his cvil record fails to reveal bad character,
The sentence of confinement at hard labor for a period of two years
for desertion’'in time of war with intentto avoid hazardous dquty is
inadequate (YD letter, 5 Mar 1943 (AG 250.4); Cir. 72, ETOUSA, 1943,
sec,II, par.6a), In view of this fact, it is believed that he should
not be separated from military service and freed from the hazards and
dangers of combat by incarceration until all possibilities of salvag-
ing his value as & soldier have been exhausted, The Government should
preserve the right to use his service in a combat area, In view of
the prevalling policy in this theater of conserving manpower, I recom=
mend that consideration be given to the designation of an appropriate
disciplinary training center as the place of confinement, with suspen-
sion of the execution of the dishonorable discharge untll the soldier's
release from confinement.

L+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing helding and this
indorsement, The file number of the record in this office is CM ETO
4138, For convenience of reference please place that number in brackets
at the end of the order: (CI ETQ,4138),

. C. McNEIL,
Brigadier General, United States Army,
Agslstant Judge Advocate General,

CONFIPFNT
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Branch 0ffice of The Judge Advocate General ©)
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 23 KOV1044
CM ETO 4139
UNITED STATES ) 1ST BOMBARDMENT DIVISION
) J
v. ) Trial by GCM, convened at
) Northampton, Northampton-
Private HARLEY A, REDD ) shire, England, 29 September
(35411856), 360th ) 1944. Sentence: Dishonor=
Bombardment Squedron (H) ) able discharge, total for-
303rd Bombardrient Group (H) ) feitures, and confinement at
) hard labor for five years,
) The United States Peniten-
) tiary, Lewisburg, Pennsyl-
) vania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above'
has been examined by the Board of Review,

2, Accused was tried upon the following charges and specifications:
CHARGE: Violetion of the 93rd Article of Var,

Specification: In that Private Harley A, Redd, 360th
Bombardment Squedron (E), 303rd Bombardment Group
(H), 4id, at Northampton, Northamptonshire, Eng-
land, on or about 10 July 1944, commit the crime’
of sodowy by felonicusly and egeinst the order of
nature have carnal connection per os with Brian
Wright. :

ADDITIONAL CHARGE: Violation of the 96th Article of War,

Specificetion: In that *+ * # did, at Northampton,
Northamptonshire, Englend, on or about 10 July 1944,
wrongfully and unlawfully commit en indecent assault

el
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and battery upon Brian Wright, a male of the
age of eleven (11) years, by rubbing his penis
against the posterior of the said Brian Wright.

He pleaded not guilty to and was found guilty of the charges and
specifications., No evidence of previcus convictionswas introduced.

He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at
hard labor at such place as the reviewing authority mey direct, for
five years, The reviewing authority approved the sentence, designated
the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, and forwarded the record of trial pursuant to Article
of War 50%,

3. Competent evidence introduced by the prosectuion fullyestab-
lished the commission by accused of the act of scdomy per os on Brien
Wright at the time and place and as alleged in the Specification of the
Charge in violation of Article of Wear 93; also, that at the same time
and place accused placed his penis "up the boy's posterior and there
rubbed his penis up and down, thereby committing an indecent assault
on the boy, as alleged in the Specification of the Additional Charge,
in violation of Article of War 96 (CM ETO 3436 Paquette; CM ETO 3717
Farrington). Brian Wright, eleven years of age, testified to the act
(R25-33). The court properly found this child a competent witness,
Circumstantial evidence adduced from others was strongly corroborative
of the boy's testimony.

L. Accused, advised of his right, testified on his own behalf,
Although he denied that he even "touched him" (the pathic) "either by
using his privates parits in my mouth or using my private perts in his
rectum" (R43), he admitted certain facts including the fact that he
was inside the actuasl water closet compartment with the boy which,
teken with the prosecution's case, compel the conclusion of guilty.
(47,48) Medicel authority called on behalf of accused testified that
accused!s mentel ege, as Indicated by tests, was "consiastent® with
accused's Army General Classification Test score of 61; also that as-
suming accused was possessed of homosexual tendencies, he might be a
constitutional psycopathic, However, the examination indicated that
accused was sane (R35-37).

5. Accused is 33 years old, He was inducted at Fort Benjamin
Harrison, Indiana, 29 July 1942, to serve for the duration of the war
plus six months., He had no prior service,

6. The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuricusly affecting the substantiel
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

4139
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7. Since accused is over 31 years of age, his confinement in a
penttentiary for five years is authorized for the offemse of sodomy
(AW 42; District of GolumbiaCode, Title 22, Section 107; MCM, 1928, par.
90a, p. 81; Cir. 229, WD, 8 June 1944, Sec. 11, par. la (1), 3a). The
designation of the United States Penitentiery, Lewisburg, Pennsylvania
is proper (AW 42; Cir 229, WD, 8 June 1944, sec. II, par. 1b(4),3b).

Judge Advocate

Judge Advocate

@?‘@M‘z’ézﬁuﬂ@ Advocate

4139
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War Department, Branch Office of The .Tudge Advocate General with the
European Theater of Operations, 23 WV 194% T0: Command=-
ing Gensral, lst Bombardment Division, APO 557, U

1. In the case of Private HARLEY A. REDD (35411856), 360th Bom-
bardment Squadren (H), 303rd Bombardment Group (H), attention is in-
vited to the foregoing holding by the Board of Review that ths record
of trial is legally sufficient to support the findings of gullty and
the sentence, which holding is hereby approved., Under the provisions
of Article of War 50%, you now have authority to order exscution of
the sentence,

2. Vhen copies of the published order are forwarded to this of-
fice, they should be accompanisd by the foregoing holding and this in-
dorsement, The file vumber of the record in this office is CM ETO 4139,
For conveniences of reference please place that mmber in brackets at
the end of the order: (CM EIO 4139)

/ //////(/

ﬁ 8. MoNEIL,
Brigadier General, United States Argny
Assistant Judge Advocate General,
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_Branch Office of The Judge Advocate General (13)
with the
Buropean Theater of Operations
AP0 887

BOARD CF REVIEW KO. 2
CM ETO 1.143 | o DEC 1944
UNITED STATES

Ve

Private PETER BLAKE (34549926),
Private JAMFS E, CLEMONS -
(33740879), Private First -
Class EUGENE HANEY(34626123), Trial by GCM, convened at Rennes,

g BRITTANY BASE SECTION, COMMINICATIONS

%
Private B(B WEST-(34423569), ; Brittany, France, 22 September 1944.

)

)

)

)

ZONE, EUROPEAN THEATER OF OPERATIORS.

Private WILLIAM R, ROSE ~ Sentence as to each accused: Dis-
(35763840), all of 4150th honorable dischargs, total forfeitures
Quartermaster Service Company. and confinemsnt at hard labor for
' life. The United States Peniten-
tiary, Lewisburg, Pemnsylvania.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1., The record of trial in the case of the soldiersnamed above has
been examined by the Board of Review.

2. Each acoused was tried upon the following charges and specifica-
tions, identical except that the name of each was set out in their respec-
tive specifications:

CHARGE I: Violation of the 92nd Article of War.

Specification 1¢ In that Private Peter Blake, 4150th
Quartermaster Service Company, did, at or near
La Bacomiere, France, on or about 15 August
1944, foreibly and feloniously, against her will,
have carnal knowledge of Mademoiselle Helene
Fouillet, a French woman.

-1-
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Specification 2: In that # * # did, at or near lLa
Baconniere, France, on or about 15 Angust 1944,
forcibly and feloniously, againast her will, have
carnal knowledge of Medemoiselle Yvomme Fouillet,
a French woman.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that * *# # did, at or near la -
Baconniere, France, on or about 15 Angust 1944,
with intent to commit a felony, viz, rape, com-
mit san assault upon Mademoisells Marie Fouillet,
a French woman, by willfully and feloniously
striking her and trying to 1ift her nightgown.

(Identical charges and specifications
againast Private James E, Clemons,
Private First Class Eugens Haney,
Priv;):.te Bob West, Private William R.
Rose). ‘

Each of the accused pleaded not gullty and, three-fourths of the members
of the court present when the vote was taken concurring, each was found
guilty of the charges and specifications. Ko svidence of previous
convictions was introduced. Three-fourths of the members of the court
present when the vote was taken concurring, each accused was sentenced
" to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become dus and to be confined at hard labor, at
suth place as the reviewing authority may direct, for the term of his
natural life. The reviewing authority approved the sentence of each
accused, deaignated the United States Penitentiary, Lewisburg, Pennayl-
vania, as the place of confinement of each and forwarded the record of
trial for action pursuant to the provisions of Article of War 50%.

3. For the prosecution, Mademoiselle Helene Foulllet, through an-
interpreter, testified that she is 27 years of age, unmarried and lives
at home with her parents on a farm at La Baconniers, Mayenne, France.

She has two sisters, Marle, 30 years of age, and Yvonne, 21 years of age,
and two brothers, Francis, 20 years of age, and Henry, 16 years of age,

~ also living at home, Early in her testimony, this witness identified
accused Blake, Rose, Clemons and Haney from a mumber of colored soldiers
lined up with accused in the courtroom, a8 soldiers who came to the farm
on 15 Auguat. She failed at that tims to identify accused West but
pickel out another soldier, not ons of accused. The nearsst house to their
home was some 400 meters away and the home was about 250 meters back from
the highway (R20-23). At a quarter past eleven of 15 August in the morn-
ing five colored soldiers came to the house and asked for brandy and
cognae (R24-25). At first three soldiers arrived, identified by her as
accused Rose, Clemons and Haney and five or ten minutes later the first:

" three whistled and the other two, whom she identified as accused West

4143
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and Blake, came and followed the first three into the house (R24-25).

All of the soldiers were drunk and a glass of cognac was given to each

of them (R26). The soldiers shut them in the house. Her sister

Yvonne was pushed by them (indicating accused Clemons) into the milk

room. One of them (accused Haney indicated (R31)) seized witness and

threw her on a trunk. She tried to escape but could not. Her mother \

and brothers tried to help her but were threatened by cne of the soldlers

with a rifle (indicating accused West (R27)). He (Haney) put his private

part in her private part (R27,32). She defended herself "as well as

she could"” (R27). When she called her brother, he tried to help her

but one of the soldiers who was ing the room fired his rifle at him

several times as he escaped (R28). Only the one soldier raped her (R32).

Witness was all this time crying and shouting. Her sister Marie was 111

in the next room and "then one of the five soldiers who was in the room

threw himself upon my sister who was 111", Her mother and brother

tried to open the door which the soldier had closed but could not, so

witness did not see what happened to her sister Marie who cried for

help. During this time Yvonne was in the milk shed but the black

soldier (indicating accuked Clemons) had closed the door so witness :

could not see. She heard noise in the milk shed and her sister callin g -

"Helens, come to help me, help" (R28). The soldiers remained in the

house about three-quarters of an hour (830)., On the same day about

three o'clock witness visited the camp of colored soldiers (B29,32) and

identified from all the soldiers lined up accused West, Rose, Haney and

Blaks. During that evening, an American car brought accused Clemens

to her home when he was also identified as one of the flve earlier

visitors to their home (R29).

Yvonne Foulllet gave substantially the same story as her sis-
ter Helene. She identified accused Clemons, Haney and Rose out of a’
consisting of the five accused and five other colored soldiers
f;% She testified that one of the soldiers (she was not able to
say which one) entered the milk shed where she was cleaning her teeth
and indicated to her that he wanted to "abuse" her. She "did not wish
to" and he took her by the hair and threw her .on the ground and wanted
to have sexual intercourse (R38). He tore her pants. i

"He had closed the door 'and there was one with

his rifle to guard the door. * * # Then when

he had raped me, the one who was standing at .
the door with his rifle, the one who was with

his rifle to the door came to me and wanted to

rape me also, but he did rot have time to do

itn,

The first soldier put his private part in her private part though she
defended herself. She resisted and did not consent. Ths second
soldier touched her "just a little, but hardly anything® (R39) with

his penis (R41); "he inserted it a-1ittle™ (R43). = The soldier with -~
the rif]e-stood at the door in eight of witness at all times. Helene

4143
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tried to help her but was prevented and a "black soldier threw himself

on her also"., Witness was so frightened she did not observe the soldiers
carefully (R40), While in the milk shed with the soldiers she heard shout
five shots (Rl.l).

Marie, her sister, testified to the same events. She picked
accused West as the one who came to her room - "the one who resembles him
most®, Marle had been i1l for 13 months with "lung trouble®, and she
was brought into court on a stretcher. 8She testified that she saw the
five soldiers through the window of her room (R44). She left her bed
when she heard Helene in the kitchen shouting and at that moment one of
the soldiers came in, She had on only her nightdress and tried to escape
through the window. He beat her about the head, put her on her bed and
tried to have relations with her. ., struggled with him 10 or 15 min-
utes. He removed her clothes and exposed his private parts but another
soldier came and talked to him and returned a second time when they
left (R45-48). Yvonne was examined by a physician on 16 August and
Helene on 20 Angust. 1In his opinion Yvonne was raped and Helene
probably raped. He testified and his certificates of examination were
received (Pros.Exs. 3 and 4; R34-36).

Joseph Foulllet testified that his son Francis came to the
field after him on the morning of 15 August 1944 and that on the way -
back to the house he saw five black soldiers at a distance of 25 or 30
meters (R48-49).

Madame Helen Fouillet, his wife, testified to substantially
the same facts as did her daughters. She identified acoused Haney and
West, but was not sure of Clemons and Blake out of a line~-up of accused
and a number of other colored soldiers (R.9-50). She testified sccused
Haney took her daughter Helene.on the trunk and when she attempted to
defend her daughter a soldier by the door "directed" his rifle at witness
and when she went to help the daughter in the milk shed there was another
soldier standing at that door and she could not enter. The soldier
*undressed" Helene when he put her on the trunk and laid on top of her
ar she defended herself "as much as she could", She got a glimpse of
the feat of her daughter on the ground in the milk shed and thought she
had been kKi1led (R52). She heard Yvonne shouting and Helene was crying.
One soldier waited near the chimmey for the other, One was on the chest
with Helene, one at each door with rifles; one was with Marie. They

.remained at the house about three-quarters of an hour, and left very
suddenly. Her son had gome to call his father (R53).

Franeis Fouillet, son of Joseph Foulllet, testified also to
the same events, "He identified in court acoused Rose, West and Haney
a8 the first to enter the house. He testified he saw accused West
lying on his sister Yvonne in the milk house, then he left to call his
father (R55-57).

Pa.ul Pelle identified in court accused Rose and Haney as two
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of five colored soldiers who came to his home on a farm near the Fouillet
farm on 15 August. He gave them two dozen eggs. He visited a soldiers’
camp with Helene Foulllet on the afternoon of 15 August to identify the
soldiers and he identified Haney who had put "dust on his face™ and Rose
who put his helmet over his spectacles (R58-60).

Corporal Oliver C., Crawford,of accuseds' unit, testified that
he saw all of accused at different times on 15 August. He walked from
the "PX" back to the area with accused West and on the way West said
"me and Blake sure fucked up this morning". He did not see any of ac-
cused in camp between nine and twelve o'clock. Hs was present at the
line-up at which a "French lady" picked out Haney, Rose, Clemons and West
and a Corporal May also. Accused Blake was found in the back area later
asleep and was not in the line-up. After he was awakened, he was asked
whom he had been with and he said Haney, Clemons, West and Rose. Haney
was not at dinner, said he didn't "want any of that slop"., He had some
eggs (R70-74). All accused were seen together prior to ten-thirty on
15 August but not afterwards (R76).

4. The defense offered no witnesses and each of accused on being
advised of his rights as a witness remained silent (R78-81).

5. "Rape is the unlawful carnal knowledge of a
women by force and without her consent.

Any penetration, however slight, of a
woman's genitals is sufficient carnal
knowledge" (MCM, 1928, par.ligb, p.l65).

The evidence is umcontradicted that two soldiers raped Yvonne,
one definitely and she says the other "inserted it a little"; end one
definitely raped Helene. Still a fourth attacked Marie, struck her and
removed her clothes intending to rape her. They were frightened away
before the fifth man, who acted as an armed guard for the others while
awaiting his turn, apparently had time to get very far in his efforts.
Accused were charged separately for the rapes of Helene and Yvonne
Foulllet and for the assault with intent to rape HMarie Fouillet. Their
actions indicate what were the intentions of all of accused. The acts
of each engpged in a common undertaking are imputed to all.

"So, among offenders, the Articles recogiise

no principals, and no accessories either be-
fore or after the fact, as such. The grades
of crimes and of partlieipators in crimse,
familiar to the common law, are unknown to the
law military, and the embarrassing technicali-
ties which have gromm out of the division of
crimes into prinecipal and accessorial are
wholly foreign to the procedure of courts-
martial, In the military practice all

4143

-5 | - -



‘ji\hn PR

(18)

accused persons are treated as independent
offenders. Even though they may be jointly
charged and tried, as for participation in a
mutiny for example, and each may be guilty of .
a distinct measure of criminality calling for
a distinct punishment, yet all are principals
in law" (Winthrop's Military Law and Prece-
dents, 1920 Reprint, p.108; 22 C.J.S., sec.
87&, p0155)- .

"Whoever directly commits any act constituting
an offense defined in any law of the United
States,’or aids, abets, counsels, commands,
induces or procures its commissglon, is a

"y prineipal" (35 Stat, 1152; U.S. Criminal Code,
. Bec,332; 18 U.S.C.A., sec.550; CM ETO 3475,
Blackwell et al; CM NATO 2221, Harris et al).

"here, as in the instant case two or more
persons by common design jointly engage in
the same unlawful act, each is chargeable
with 1iability, and is guilty of the offense
committed to the same extent as if he were
the sole offender. CM 240646 (1944)" (Bull,
JAG, Vol.III, No.5, May 1944, p.188).

The surrounding facts and circumstances afford substantial legal basis
for imputing to each of accused the specific acts of the others (CM ETO
1052, Geddies et al (1944); Ibid. p.189). Two persons cannot be
Jjointly guilty of a single rape but all persons present aiding and
gbetting in the commission of the crime are guilty as principals equally
with the actual perpetrator of the crime (CM NATO 643 (1943); Bull.JAG,
Vol.III, No.2, February 1944, p.62). All five of accused were properly
charged and found guilty as principals.

6. The charge sheets show: Blake to be 23 years ten months of
age, inducted at Camp Blanding, Florida, 30 March 1943 without prior
service; Clemons to be 21 years of age, inducted at Fort Myers, Virginia,
4 NMay 1943 without prior service; Haney to be 21 years two months of age,
inducted at Camp Shelby, Mississippi, 18 March 1943 without prior ser- :
vice; West to be 24 years of age, inducted at Camp Shelby, Mississippi,
8 September 1942 without prior service; Rose to be 25 years two months
of age, inducted in Ohlo, 29 October 1942 without prior service.

‘ 7. The court was legally co