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..!lot Dir·ested: 

15734 Kendrick (Tc_chnic=?-1 Obsrrver, 


. . 
Cross Refert:)nces: 450(2) 

454(96) 

(13n) I!qrchr.l'1:t)>o~™ 

Cr0ss.Eof'crcncos: 1;02(1) 

1... ~12 ....· (15) ·Crras tofcrcri~8S: 416(9) 0.- + ~ilSOI:':J: 

12) Dct":'.J..Lor Desir'n' ticn: 

Cross Roforoncos: 305 

'3.85 
L;.19 (;~) 

...... 

re rrv.;'cr) 

1.3090 B:rvn.inlf§.2,S'J.2 (;'!crch<.nt 
So':'.!"l:'Cn of Ic\:ilc:n-'.::.c nc.tion~ :!J.t-::r; 
"',incr scntonco) 

14632 Jrnr (i1.rn•r Exc"<~h!... o Service__ ....., ... 

C ;~,..; i·:i· r· c~v, n .. ,,c-. "l.. "1'"1. s·imr:nt... - ......... n. ,.. ,l)J•.• · . l:J) J .,.,]. ; "'"'" ) 


cnntr:.,ct tcrnir,t'.tinn, ·de.) 

1731~ Gossn.:'r (i'!c:~cbr.nt SNi:1:-n; 

f crfeitur~)· 


.cross References: 450(2) 

1.50(1) 

1,50 (.!;.) 

14133 Crrrl~c.r.u (rc:licf not 
·exnr,.:.R-:·1·:;.~-:~,.,.,.. • <i• 1 'hct;t11t; r·r·)_, . . '~ ,_ µ • t.J .l ..... - ... ' ~- .A,.-~ µ -L. - ... . .. 

1'6~ 0 c;i."•l··· s 1 ·~r (Lt ·,. s 1...,,.. , "(•rihcr),/+7~) 1.-hf J.~ .. ....,., ... 1. 

1L.4s:t6 n.y,"r1KS r_]~nc(l"r'"' ,,,'l..,,,..,,~rl fl.,..l ..'""' ..11 
t ...... r , '· \l:~.... . ..... ~1: ··'-~~· •.•. . ,.1..1.~ 

L·.r· r·,011bor P>c:t; cc·rrcct(;cn 

-1
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---

1.PPOH1TI'ENT OF TRIAL·· JUDGE ii.DVClC1~TES i~'.-D CCJt.~·NSEL L.Vi 11 
· Tf,IJ~L .JUDGE Ii.DVOCii.TE· TO: Pf"'OSFCl'TE; ctlT.!NSEL TO DI:FEND b.~'J 17 

CrL~LLENGES . . h.T! 18 
CONTINUANCES Z-20-- 

Jg) Defense C~unnci 

Cross heferoncos: 416(9) ::147.35 ~J.n.rk, ot· o.l· (specfol 
counsel not nw~ilnble; .~:cts 
!"~s ovm counsel) · · 

454(65r) 9986 GolC1berr: (no clcfcnso 
counsol) 

Cross Referoncos: 

212 (A.VT 	 18) Challenros: ·· 

· Cross Rcfo-cncas: 

Not Dirostcc1 
17023 ~~ 

Cross Refc~oncos: 

378(3) 
416(9) 

450(1) 

454(38) 

-----..--,

395(47) 

385 

450(4) 

450(1.) 

-2

50f.'O P1.wlir:no 

4 756 cnrm:l.sci!!n2 (int:>.c,r,rii_mtc: 

rGfonso counsel) 


13222 tl~r::rc1 (counsol c.dmitc lo.ck 

of r:r~cqur.;tG c~ofensc; 


pro j'..1.c1ic i.nl) 

· 15486 F.ichter (bi:: 111cmbcr; interest.; 

nrcvic-.rs C'.'sn consic'1cr TJf;. 
~ilos in cl6sa~ session) 

(~~ivcr of ohjc~tinn; 
court trio'' sird.12.r nrcv:ions 
c.:-:sc) 

15216 Piller (tonv c:uc process; 
r·ftcrv-E -Dr,:.7 ) • 

14224 Pr:re (misd.nc: C' cfcnso wit
ncsscs-Y- · 

17698 §.tci'~ (to rct rri.tn;JSscs) 

http:nrcvic-.rs


. '. :F..EFUSl~L Oh FJ.ILUF.E TO~· PLEJJ) 

I•·• ''/CQ!,Ul_TLSOt.Y StLF-IrCEI!''IrATIO!-; Fr.OCBITT:D '.".;'.. ...!.-...:; 

378 (AW 21) Lofus3l or Fd.lurq_to Plo[hll 

Cross References: 

·40R(L,) 
416(9) 

.. ' . 

119g7 Johnston (;Sl 2r-... 58; onit 
11 v:i t:"'ont lcc-,vo.'~ fro;:-: ;ilc~. of 
1:..'\'i 61 runt) : '· . 

.,,._,46(,\:1 .··~-.:•,,1J L'I- • •• 
1
'\,.\.'-···r (t---~· •o c'··,rnr'•"\)' ('J..p,;,. ' JJ., 'J ~; : ~' 

12580 Groin (Ct., cc::.siccrs 
. p;:r\;fal fUi 1t !)lC('. l"'S 0110 Of 

"not r~;il ty") . 
9779 St~nlcv (Lewrior:bcr 

sk:t0s r.Tonp; mc.xirr'I'.l prnKtlt~.r 
. on g,uilt~1 plea; rnilt:· plor. 
r:s c.. confession in open court) 

.Lll_Inconsistont Stector.iGnts 1.ft:_t.]>~2.f_Qyilt:-;: 

Cross Roforencos: 450(1) 13222 IIovr::rr1 

Cross F:.ofcrencos: ..· 395.(lc) 

451(36n) 

450(4) 

j1.i6(9) 

1+5l:. ( 54n) 

.t:.4(1~·;)4...-'. ._,(,._' 

4~6(9) . 

In Gnn,Tnl - Bur~1.cn o~ Goinr, 
Fory:r.rd 

16922 fili~A'.~ (com"0osion; not 
proved volunt,':1-r;)") . . 

7P69 .£:dt::.J'l'_£ (w~.rninr, of. rif\t.s; 
confession) · - · 

16196 Lc
1

ono (b•1rccn of proof~ 
EV!OL rciV:rn) . 

6301 Kirby (confessions; 
to "'r>r·r. re' rir.1,+..,) .\... ~ .. -L).i..i. .J~ .' 

14133 CorrJ:g~'}};; (cp1<;stion 
nccusod ro nl~co of 
r. nnrc-,hcnsio~) 

. 
f £,il 

6921 C...,r,'"O"' 1 cor1r.>~,.~~c'1° _f,...·.. ilc·,.,, .J. . ..... ~.) J.:. . \ .. .!. \ ~ ;..:..- .,") i. '.&. , -

to ,.:;~-o--'.~· ..... i· r-1nt.s' · ' 
•· .. .l J I •• .I. '--· ,;,. I 

13279 210110\~n§· ( 11 poisonousn 
infiltr~tion; confession) 

15196 Pi.£t.2lr.,s. (r.ejv..rr.tion to 
spc::J: tr1lth) .. · 

. l 
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CERTAnr ACTS TO C0l'STITT.1TE DESITTIOlJ 	 AVi 28 

' . 


385 (AW 28) Co:iztain Acts to Constitute Dosc·rti0n: 

l'!2t Dipested : 
8414 Horris 12784 Brov:n 16310 E"rc'crs 
8448 Trncy (nee •. exc.) . 12813 ~cnsh4J:> (on0 16325 Qr..:iJ?n.§, ct ~ll 
8449 Kollrrt[m (vcrinnco) sncc:rec~uccc'. to 16344 I~rtini (ref. 
8760 Mn se1rlllo, Jr. :;.:7 61. ) t--::-::-ZlL,; :0 0 

9857 Harrell 12902 Cross R/A) 
:}.0004 Kehoe, Sr. 1302JJ,olie:hton 16727 Sc.nt~n~olg, 
10054 Brovm 13096 j3::.lccrzn1-.: et nl. 
10057 finS'tro1~ietrn (red. 13253 Brc.r:'1lono 17lf6 f'icI'c.lls 

to AH 61; R7A) 13292 Knzsinir 17231 Cren;;r~.n 
10217 Rivera 13463 v;;;ks 17232 D~1 vis 
10218 Gninos 13482IQnuzzo l 7P.30 F.o 5_c' . 
10273 H,r,noberg 13475 Porl.estr:t (notice) 
10443 Mnys 1J66r Kr~nlrt-

1":<7/'') 	 71---1,~ 10444 11vc:rkowi•tz .,, o.... ""'-'-· _,n 
10532 Mnrks 13764 TfC·Grrxr 
10578 Prrision 13814 .K';rnov 
10618 iI'°)rro.r.: (hcd P/R; · 14095 Bi i.ili.lliZ 

other 	oviC.once) 14131 Le. NorG 
10690 	Nolen (termin- , 14135 Gerrito (rE::~.uz~c'·:". to 

r..tion proof not M 61 AriOL b~r B/R) 
ne~essnry) -. -_. 14202 _§chP1ic:it·, ot r,l 

10716.Roborts 14239 ]cvis 
10758 Be<lv:r811 (R/A 14359 He.rt 

. chsnge time of 14560 Hr.d,lln 
return 14583 1Qjoi~ 

11116 Purnell 14609 Pnnc!!os 
11252 Sr:bntino 14625 Fnssnr.cht 
11257 Hintt 14690 V!hnlcn 
11386 f;on(c~oubtful 14691 EY1rrlcso · 

MlR;other 14742 L~~f'.'m (ruilty of 
evicence) lesser A17 61) 

11455 §.hr.re 14835 Hcrrcrn 
11580 Ho.lJro 14t66 Lu;r;
11757 Mr.;;oon 15137 Vl~.ito 
11856 Dobonu 15138 Loslio 
11869 Hise CTins iccusoc~ 152L6 r.'hit2~ 

;"2;a;kenod On morninf 15441 [Vnr nNt.212 
of movement) 15550 b~~ 

11929 Brnttesnni · 15653 Po~ (pcrioc of 
12220 rlonks c:.bscncc) 
12222 Pt'checo 15654 Ji.Y2!1~ 
12350 Spinelli 15689 [2!.§ 
12381 Porter 15740 1oc1:Food 
12470 u~- 15741 1one 
12515 Fron:yn_ 15814 Do._Locrio 
12617 Baliko i5e81 H~lvorscn 
12726 Dyo - 16080 Eif>hor 



"~· ') ( ...CEFi.TJ.nr ·:i.CT3 TO CO!,-STITUTE DESr:t:TIO!T ~ 

Cross References: ,,Al6(9) 

Acc;:u.sod vms foun~~ ei.1ilt;T. of c1 os·~'rtion· fr. violrtion. o.f J..7: 58 unc~cr 
the c.ller,oa AU 28 circumstn.nco th,.,.t ho frilcc1 to t.·-'.ln ti:p -r.: (11:-:fcnsive 
position undor cnol"!y shell fire. IL-~ 1~c-nrd.nor~ "tbsont until Stl.l'ro:r:c1or 
thq ·r:Cxt :c~n:,r ~ !iELD: LI:GJ~LLY · I!'[}T;·'IC.IEFT. · __(.1) Ccnfoss'i.o~"U. 11 Tl:o 
conpc:.n:r comm.n.nC!cr, 1' c:-.ptr:in, tcst.i.ftor! th:·t :-:s ::. rcm1lt of rc·ports he 
received on c.bscntcos, ho· 0,t1cst-ior:-et r·ccusc(. ::~t n<'on ~;hen the sit,_i.d,icn 
hr.(1 cLscc up. AccuscJd tolr1 :·d.ra be· Y.''.".s in the) a.ur~rry the er.tire nirrt, .· 
hc,c not sfopt, r:nc, t,if not i:r.o"> tf:c comr::n:.r hu1 '.llOV(,(~ into B**' . Over 
objection·***; the c:?trdn v•r-.s · pcrriitto<l to t cistify th::t c.ccuseC\ 
r.ftor'.-:nrc~ 1m...,_r,e conflictinr st'.;t.m,1cnts ~;s to ::.·hero he k~r· hoer. r:nc1 

chr:ncor l.,iD story sn~-·inF he i?.'.':G bn tho hill. 1 -.·:hen C"'.utioncc, b~,r the 
prosoct•.tion to confine> his. testimony t.o y:hr:t ~.·ccusc~, b·'.(: ~:ctt).".lly s· :i..<'1., 
he stctec1,. 1 I c~n't tell ;•ou ~Gfinjtc:ily,. t}10ro. r:r·rc four oirnHlT c:~scs~ 

· J ..ccusoc' 1 s sktcrKm.t to 1-iis cor•i·'lr'nr"'.5.n~ officc;r t.b t he h;'<1 spcmt the 
entire nip:ht in the qtr.i-r;..·, '\'.'hon consiroroc. in c<mnr.ct:t.ori. ·;·itl:'. ths 
1...~nctl.011 • .u 1;;,.1,,.'. th<•+ 8'""1'"'t. •. _\,.: n1"r·}'t c·n"' th~-1.~·..,.. p--1·t ·~h,,~.U ... ~< .. ''-CC'\...~\,\...1 "''"' 

0 

• th..,t OCCl''"'r,.,? J.•-o-'...' ._t> _ ··J..'· ~- V c~ ,.,,.~~•'-·-•:> 

·t'n,:icr" ,,,ut~r t·o nl·~·•r 1·n i+ ,... ,,..o,,nt .;n '"''ll11s•r!'"C' to·· cor;f"'"'".;OTI of', .(. .t.\.: _,. t~ L. c) l· .... ,.,. . *" .• v, .,_1·,,.1,.t... .J...!. o ··"-- U · ·', •. , ...... 1,,,... _..;,..;.!;,;~~....;,_-·_ 

ru!lt. The. c~ ~r.::r·inf chr-r.~ ctcr of tho st,. tr;;Pcnt \:- s ''f,'":r· vc toe-:: b:" 
the'°'iTipropor rc'coption of t.bo conpr:ny cr:·r.1rrnr'":r 1 s tcst5:r:on~" of ::i:ic 
_c_o_n_c_l_t,__s_i_o_n thrt ('.CCU.Sec' h:".r, .:-.ftc·r".'.·r,rc' 1r.;:{,-1() conflictinc flt.:. tcr::-c'nts ~·.s +.. 
"'h-rc\... 1-.,.,l.!'-"' i.-,.,.:i b"''"'n't~;,:~ II (''C'·'J.t' (., n'r 11... ,., n.._..1 , 16 ) "Th'"'I.; ·..,1... n2r.•::/ .~·· -:.ll-~' .l.. e .!rcr·i.1,L!.J..~"-·•\J.,..::m.!1,r·.l.1' 'l"'t) .,l!C.. •.'. _1.,.t 

str.tononts ~·:ere olicitcc'. b~r quest.ions ::-iroponn.,:icc1 j_i,,.T,.,o(ir,tcly cftcr ::.n , 
cnfq orient r:i t'!":. the cnorn:r h7 ~n r ro',l.Scc1 CO'"''-:>~~tP co~~.,,rr1.r"cr t,o '.:'. sclc~:Lr 1 
St'Snoctor' of' h-.•,;,.,,..,. c'"'sr-rtor' 'l-d"" ,,,.;i·+ l",,,·1·11...,._ t'l..r·t v. ,.,_. C}':_.,,,,··cw1r·r1t It!.t \. _.. J.-.\...L. ... ~ .\,.;;. ~· · •-.<...U ••""- V •. :..J. ••·f:. !.'~J • .. ,_ ~~._ · ••_,-" e I 

cons not ~::r::?·:cr thc.t ·~ccuscc1. i;·~s -·::I:;:noc' of ~ds privilc[:o C.f~_::i.nst s~lf- : 
incrininr.tion... 'i:hilo tho·-connri;-1". cornr.nr'lcr hr'.r1 the rif'ht ,______ to auc::1tion 

-·--~- .... ··--.... _ ' 
his r,on ::: s to 1·:hcrc they h:;.c1 been, CC'1;.fcs~ions so obt::inc,(1 c::-.nnot l~c 

, rclf'.toC' in court· 1..'rtlcss the· S!"ct•cr.11r·rC' s. cstr.hlfohcc1 h".' trc lr~v1 to 

prcvC'~t the rccr.ntion of inv0J:untr.i"r cc1nfoss:5~TI.?.;::;-~-:-obSU:ve.1c. 

Tho rccor~ C.isclosc:J th: t in this c :·so j';O'l;rn1 :ii_:v ..,,·rs ~m1 o irto the 


. . ·----,.C·irCUMStrncos unc,cr 1·:h:i,ch c.ccusf•c'. r'~.c'o the r.tde":ent :in quosticn. ·The 
.., ,,,,,J rr1 rr'tt~--•"t"t·-· encn ·· t , ....,,·1nce· 1.'t . ~· .. rr:m..•nt•;E.( t.o ·'r cor....;>os.,10·,..· ,..,.. , ""''°' o·..-.,,.r."-'.... _. .. _,con..,• <--1.,r...... ·l '-" 
in e vic'enco (III Bull. J.AG 227-22£;). Thcrofo'r,::, in ·:' ctorr0 irdnf the · 
sufficiency of tho· cvir'onco ,_ the! t.::ri.tir1nn:~ of tho c01"'p:-'.n~· coi':nc:-nc'er 
rs to the str:to~1c.nts ri-:c1 c: b~· rcc11sv~ r:ust ho ~-,xclii-'oC. '.'!"'.<'! the 
r8r.:c..inine cvir~cnc' o cx:::rrdno·c, to "s',·;o if it is o'f-sllch rruc.ntity r.nc'. 
r1uc.lity r:s ·prr·ctic::.llr to conpcl finr1 inrs of ruilty of th~1 offense 
chr.rroc' or .of. c.n:,r 10ssc1~ :1.nclu\\y' offonsc * * * .11 ill· Othc:r:.~'ric'(;£_££!. 
"Fer. fron. cori.p01ling ,". .f:i.:rc~inf .thc.t [:CC1~sec1 ql.'it l·ds pl:co of c'uty ·cit} 
fotor.t ·to r:··ioic h~:.zt~rrous · c'ut~r, t4e 0v:iconco i!1 tLo roeore:, r pr.rt frrn~, 
his pre...trio.1 str·tcl"Jcnts, is re-: 0ona.bl;•'consi8tcmt y·ith tho corclusio:n 
thr t accuscc~ without his orm fr.ult; _but be1ccusc of· the ·confusion ct.'l'.scc 
by Gnor'Y' fire, re.in r.ni~· ·c'r:r'.'noss, ·rnr' :·tho obstriictir1J1S ·crcrtcr". by C'cnsE 
hec'r,crOV.'S 1 bCCQTTlC SE'pt'r,.. for! fron hiG unit :::.n( i>':~S Uh~blo tn f:inc°'. :i.t Ul':· 
til C'.'.rly- the follodnf rri9rnin[" .11 (CE ETO 6301 Kirby 13 Jl'l 45)-- .... .-·----...... ..5-. 

http:cc1nfoss:5~TI.?.;::;-~-:-obSU:ve.1c
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. CEF.TAIF J>.CTS TO corsTrr.lTTE m:.sr.LTlON 

Accusoc \'!l'.O fquni-'. e:~ilty of tr:c c: o::;crti:'.'nsh~ yj ,~ J.~,tir·n ·•f I::l 5~~ 
unrcr A:·i 2C circur.sk.ncos; 0f ~'n 'r:ibscncc ·,..,ith0nt··lcr.vo in vi0l<~ti 1~n · 
0f g; 61; r.nc~ tf r: brcr.ch of .~rr.:·st in vi0;J.r.ti0n nf ,:.~; (19. HELD: 
LEGALLY SUFl'ICIE)IT OITLY FOL 11.":iOL at~ Tm:: L.:·; 5(. CH.-~F.GES. .LlJ. Flr~t Du~
ertion; "Tho te::it;i.r:nny of· t:·c first scrroc.nt -1(..X* shc;"s thr.t ·· ccusc1~ 
o.bscntcc1 hinsolf viithrn1t r.uthr-rity fr0n his unit (":<!' frcn !'loc1 icrl 
chnnnels nn or .'.::bcut lG SG:oteriber.. 19LJ. r<.t r. tir.lc \':hen8"nerv .rTrcls 
'.Vere r.ctivo in the vicinit~r of h'i.s 1mit r~rn~ tr.>:'.t r:t r~nlir,?i'iscJ0r;;o,: 
tir.;"' ·there.• ft.er tt,c C"""Pl"n~· .,.,,.,~re,., f'c.,...·•r-nri· ··n(J ..,ttrckor, t 1-1·-· ":r.''r''" -~ ~ i;:;. ~ l.L ..._.! , .... J ;''.. "·, ·- .•.). ~ ..... J..l., I_."". \.\ ·~ ~ ·.·\ J. .._. \... ... v ~c.1' 

rd~h v,rhich it rc1'.1ninoc1 ir. ccntn.ct norc :er. less cnntimwusl:~:,. until 
.'Ofter tho tornin,~tj_rn cf his '.'.bscncc. ·The r~bsr~.:r1ci) r:ith0ut lo:--vo 
thus sh0wn to hr.vc cn1:iri(mccc1 r\:',Y 'be nrc:sunoc, t0. hn!o c--nt:tnuo(l until 
torr.in<.kc'. by recuse~'; 1s ·roturn t0 -nil:tt.::~~"'l "(ncn, i9;~f', pr.r. 
130.::;;·p·143). The nrrninr:" rcnr.,rt entry of rcc,·1r-c,~ 1 :3 c0r.;xui.Y of 31' - , _______._ ' " 

Decci:iber, to the u:nissicn C'f v1hich the C. cfcm1:: str.tcr~ thcro \7'.B no 
ohj cction, sh0r.'inc suc!:i t(;rr:inr tj --·n '"•:· c•·rfj no~,ont 1-~.- !:lili t"·ry 
C.Uth.or~tics 8.t ***, C.~S Of 22 Qct;;bcr.l9i.:4, -;:-;;~('r' rmlY C'f re, turn 
to r:illi tr.ry c0ntr0l ***. Abscncci v:i thout lo.'.··vc :fr.-,n U' Sep1.~(;r:b0r to 
22 October 1944 Yi<'S. cstr·'nlishcc'I •. The r cccr('_ :i.s uttcrl:t br;rrcn, 
however, of. evifoncc th~t r,t the: tino rcc1Jscc1 r< 1 sonto0. h!J1sclf b2 
intenr1cr t0 r:v,,.,ir1 hD?:rrc10us r1nty, His nnit v:.r-o n;..;t sli("t;ln tn 't.P 

enfD.fm'! in cr·nb;·t ~t th-"'.t ti.;;-*-**, n·~r w s it shrvm thr:t cn1b~~t 
W'."'lS re: SC'nc.bly inrd.ncnt 0r th•-.t r.ccus•/1 nr.s cT;!'.:rc1 0f its j_;·r1n..:nce. 
The tcstJnrny shcfs nc lirht urc:r. th•; 1·.ctivity er t:ctic·il sittn.tiC'n 

.. of the cC-npcny or P'loric'.11 units en th0 r'r,y tho cccuscr" loft. tr· The 

·record is sufficient, thr.rofcro, to prrvc 0nly L:OJ_, :.i.n vir·l:··tirn "f 

A.I 61. (2) Scccnc1 D·.,,scr~i'"'fil 11Thc r::;.::r_ninr !'cnr-rt er.try +:-t:+· cf 

M.cchr10nt 93 i:"**, t0 tho <;c1 nissir'n cf \·:hich tho r:'rf:;nso sktcr, 


. there V!2.S nn objoctirm, is c0:'1~1c;tcrt tn pro.vc: th".t .r·ccusoc1 <b;:;cntcr". 
hir.iself without lc~.vo f ron the .23r£_:Ro:'lnccr:·cnt Bctt~~lir'!1 40*:.7 , 

Doto.chnent 93, Grcunc Fc·rco B.cplrcc"~cr1t Syntcn '"i.':s ovlr1 cntl~:"' ~ ,sn·b
fivision of trlc 9Jrc: I:cpl~ cr~!"lcnt B{:tt,~ lir-rl. Ifor1n\1 :::·1~, ;·/.~: 2~~. 1r:t<~nt 
wa.s incic".equr.tcly sh<·~m, sc· tho rec ere~ is suf:fj_ci::nt ''nl;r · t,,r :::~l_:·~crt. 1:1. 

. ,l. f "--·01 . . 1 t . f ' .., E1 t -:i \ ~ ' ' + T.1f lll,.lDf (Y .ii!.' lil VlO :':'. ol 'JTl C: ,1,1 ) • ~trnr C!1 ;,£!:.2£~.l DE" 

finr.inr, cf [Uilt r·n the J,:;:; 69 specific" t:Vn ·.-:c.s supp~·rteri. 11 Tho 
fo..ilur0 to sr101t tho tlne or nl'.'co of the tr:r::~n::tj_0~1 ,..f' trK: 
unaµthorizec". c.bscr.co isi~rii-.1 H:-*, p1r~I:::r1;- ;s tho r bc.mcc 
wc:.s c lloe-od to .h:~.ve. beruri .~n( k:rrr! n~ tcc1 0n tho s r.Po c'. ':y ~-**. 11 

J.L..) Tire of Trin1: N0 : p1'cjur1 ico. r..;sultcr, frori trfr.l ·Li- r1 s.ys :-.ftor 
service of chr~rp::s, in vior,'. of ::.censer'' o oxprcss ccno.;·:nt tr· tri'.'.l 
nt tho tine,· r·nr' the -:bscncc of :inc".ic.r.tircn ('f injur:r t0 his 
subsk,ntic.l rir,hts • .(QH-TTO fl4.~rcc -16 J1m_L5) .. · 

. . . ·. . . 
Accuse('. vws fc1mrJ gu.ilty of rcsr:1rtion 'in vinl!·ti(1n of;.';.~! 58 


unc~or J,:I! 28 6ircur.i.st1'nco-s: ( c 0!"1!"1Cncor . n 1-irn.::t .31 Luct.rnt 194/i-; 

tcrminc.toc1 nb0ut 22 J:mu.:·rv. 1945) .• · HELD: U:C!-.LI,Y SUITICIEl"T . 


. i~ It wouic1 be r_ frt~strrtir·nv of tho· purp'.•SC. 0f 1.:.·:s ·5f! rn·1 28 if, 
. Unc1er tho circUhStt::.llCGS, h9ro cisclosc;r1 tbE).Pf.(\Sc"lCUtfrin V'C.S 

rcquirec~ to' provc.thr:t pr.rticulrcr "Dfi. sn.;:c}.fic.h;lfQ''~S jnP,r:./'fr·tc;J.:r 
ti.wnitod rccusE;C1 1 s 0r17,rrdzcti0n in tht: pc;rfc·rT1r-:nce of Jts proscribe<' 

-G
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CEETAIN i~CTS TO- coj:s'fITliTE m::s:LTIOH 

nissi0n enc' thr.t r:<'cuscr h:c\1 l:ri.('v:J.crirc r.f tho S':P''' •. The st- tnt-: ··.: · :.:: 
n<1t rcouiro snch rostrictor. 5.nt rur;::t~:i.-ti0n. i.;} 2f (''-':1·"1.\nccs · Lssr C'. . 
v:ithNi.t lonvc I to. nvoi~, h~ z."rt1.ous"r1utfr1 • If the r1~os6cr;_t'. c·n r·rm:cr: 
trct r.CC1.1SCC1 ~7'" S CilfC.f'C;C1 . in the pc.rf0rr»'.'IlCC,: nf '. ,·'t1t:r r:hcro these: 
llc.zc.rts - f~ltho1Jrh the tine ·t.nr1 'nlrce ·of tl~cjr cccur:i?cnco er c::d.stcm:~.~ 
'"' ' k '·' ·•···h·· "' ,. <1 "l-,.f't1-•"';: "tyr. ·' ~t~ 't"\ _,,~.,t..-' .. ·,, t'-·•t.. cro un rio.1n "·en ..r. dCCUSLC .:..o,, , r:J.., •..rv...n1z-. ..:..(:->." - ex..:.. •.. c" ...n ... Le.· 

by crn.rss 0f pr'ior events or r.s ::-: result tl10rccf he !"ti.st.: -hrvc }~n,"'r:n r•f 
their future oxiston'co tho burr' on C'f nrnrif.. is m.wt::~inc:r1 "t;'.' tho 
prosecution." Th:' sit11'".tion(Gi'crH1e~ hcrc:in (,~ct:::il .f··,cts) is ~:oll 
wl.thin the nnbit of hnttlcfiolr c,c::ll.:rtinn C('t;;cs roci"'.(;•', by the Bor-.rc~ 

of E.cviu;:. (Ci! ETO r.1.E_§b_Donnis 21.ill.!n 452 

.i-.ccus(;;c". >7oro fcnmr,_ Qtiit~r of r~os:::rti.~.ns in vir·lr.tion r:f ··X7 513 
uncor ll:'; 2S circunst<:nccs. }iELD: U".Gi.f~y St:FFIC TI'.!IT OI'LY FOT J::lOL IF 
iTIQLJ..TIOL flf .bJ( 61. · 11Th0 ler~-:Ut;r of thJ.&C(;'.iv:icticn 0£°-·c:c::H:rtion tc. · 
r.voic' h·:zc.rrl ous. fluty c1opor).r s on v;l-ieth<::r nr nnt the evi<~cnce th:: t tho 
cnnpc.ny v:::-,s in ;. 'rafensivl.' nositi0n1 is prr-of (f hr.:z:-:ri:-'.rus c'uty then 
existinp: or iT'lrcin~~~~TTTI 20-205 ,,0finitfon 0f the) terr., 
it is ~'ppnrent thr.t it "incltv'cs the' pcsitlon of Nlr tr,...,ops r:t fcrtif .. 
ioc' locf! lities er rther ::re< s f.<:r ror.Y·ve:-" frc·n the sccnf; of bnt tlc c n~ 
frcn c.nv irnincnt ('t'.nfl'cr. 'rho phrt:.se is n--:~~.ninrl<s~~ .cs r. ~~h~'.finF r.f 
''c.nfcrc»~\S. c1uty v:hich the :-.ccnsr;r. SC'llf7ht t~~c-ir-~, u::<Loss tr{~.~-;_:;mi::H,y-- ----.. .. ~-----~ 
cf the oneey cs.n be iw':icirlbr ncticr~c~. **·* J~n esscnti;.·.,1 f;lt:!"cnt · 

---~ ~ '.. 
thcrccf is thet the nnttor *'*:* r.:us.t bo .of C.\n:':r'n cm~ f'cnc·r.nl l;n<':l.:·c'rp.
**'* The BC'crc". cf Bcvicw will tikc ,iur'J.cfol notice tb·:t the '.~rte cf 12- · 
J<"".nucry 194§ ·::ets (,ur.irw tr.o · clnsinr str;f'es cf th,:' p:r<"::1~.t Q.£.rrir.n r:~ntcf 
0ffene!J..VEJ ,. n.-1 t}i"t t'h.-.re """r~ ::...~.. ~,.. t},r,t ti"r,<» 1.. .,, •. ,nr b··+t, ''S in . _ ·0 l·· ... c.~ ,1...,t:: -\:.~::~J...i.V(.l. .LJ.t,_ .tv.it',:..: .. vJ ~-\-•.J..t.:. .. 

Luxon'bc·ure. ·Jur'ici;;:,l n0ticc ·will i:z!: be t.ckcn c.s tc the US"ct 

locrctfrn Of ODE"_'.2 trc0ps, their prt.,cisc !'1C'i!·2r.1Cnt, l~('r t;K q•·,cunt, l':inC'. 

c:nc' prcxiT'l:ity cf cr:er:y fire in the vidnlt~r C'f ·H-l'-·, ry~ th'.:.t (~·.k. St:.ct 

r.tr.ttors ~r:c net Cf C"r!!'!<1Il ror pcncrt'.l J.::nr"'.'7lcr'rr: tr tJ:.-:; '..'0 rk ·ft J.c.r[C, 

nr:- tr tho riilit'.:'.ry_cst:''!:ilis}"1cnt,_ but !:'1.1.St h".W' th;m h::cn Ju.rnc/ br 

proscnco r~::: th8 ficl(' cf hrttlc r·r fr:-n cl~;ssj.ficc'. ccr·1r\unic::-.ticns. 

They cr.n nrvi bc-:1 ct0rnir.cc' e-nl~· frrn'socr::-t rc·rrrts. ·lHH- Ju.-'ic'i~-.1 


netice th::reef ·r:cul·~ ho ir:.prr:·pcr ***." "Th<: sc.-.·nt cvi,1·cnco ·~ G t' 

the sv.bscquE:.nt 'ctiv:itius ('f thf, crnpc:ny ~'urinf tifr; ~- ccuscc11 s 

r:bscncc ·iS 0f littlr, :i.npcrt::ncn im"srmch cs tbc:. ,!B!;.~nt t.r~ ~ vr·ir' 
 1 
ht:z~rc1cus c'uty unr~cr i.:.~.- 2f' T"\USt r·xist Ft t:ho tir:1e tfic.; r-~ccuscr~ rJx;cnto'~, 

thecselves -::itrwut le<.;VE. ·**"'· Trio Bc--~-r<'-;:'.f°T~::Vit:n·.: fros nrt herein I 
intcnr' tc cx.-press the C':rirfrn thr t the phrc-sc 1 ·\:;fonsc pr·sition 1 i 
c,cnrt8s i~ck Gf t~.z ::::-f1.cus r'ut;·; f.C'r :it is rbvir,us thc:t if there ucre 
r~ny evii~encc~ th,- i; the anon:~· rr s rwc r, r"!' cm:" :-:nfcr:inf, r·r {'pt tr 
cn{[:.nfer, tho p('"\sitit'n,. th.c rr·cr-r,:-3 rf trl(~l ~:'c.1:1.r~ SlJ.st.:-~in the sentence 
.i.Q.r' ETO F35P. ,1' po, ct · }. , . 2C _.Jun 1,5) 

(1st In<~. en ETO f35p, JJnr.:, Pt rl, _2r. Jun 45; 11 The lcrd jnsuffi 
cd.ency *** W:'SCpp;~ntJ.y c;uO-t1:-- thc-inrr'equ::cy C~f tho tostinir·ny 
tcc1c'ucec1 for the prr:socmtir:n r: thcr th.:-:n the un·,v~j_lr·bilit:.r cf 
snfficfont cvir't:mce • 11 ) 

---------· 
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· .· CEF.TAIN ACTS .TG .CPI':STITUTE Dl'SFLTIOI': rl..ri 2n . •.: . ' .... 
'"'~ ~- &::' 
~ 

Accuser. vms fcmnn guilty nf tv'l<' (~e sertir:ns in yir i~, ti(·n r f A~,· 5~' 
uni:'\er ·AU 28 circUrtstr.nces rn:~ (»f A~·101 .in vi~-btirn r:·f .r"S; 61 (lessor 
'to 0rigino.lly-chr.rroc !:.H 75, misbrhc:vicr~ .. ·!1E1iD.LbEGALLY· SUrI'ICIB£:11L. 
_{l) First A!it 58-:2P. Desei:!-5.SD-.!. 11 Dur~ng. th~: errly p~:_rt ('f Aui"J.s.:L.18:fi•.J. 
in -.tho Sc.lE:rnn crcn ner'r Nn p1~s, Itn.ly, 1"ccusec" 1s. cnmpr.n:r \\1':'.S onr.:nf:ec 
in trninini.i: f0r o.n· r'.rnnhihis:us (rpc!'r:ti""n •. GEncr::i.l rr(~p~rnt:l.r·ns rrcrc: 
m~~ce, [lnri. brth pillbcx r.nc' v1:1t:..r trn.ir.inr,. v!cro. ]11. rsuc("..,. ·T:b<- trN· 1--s 
~V·':'rkoc~ 'l!ith ror.ulr.r r.rmy_ cquipm0nt r:n<' r. lsri °yri:th spcci~l invh.sicn 
equip:ricnt, SilCh ts, invr.skn f'['.s:·ri!::::l-;s r'.n_( lif() belts.:· It v:··.s 
~nerct11v k!}~ the.t :[1n cmphibirus 1.-:::nc~ ine .n~nlr' . hC:' :n~, 1:' c. · .~ccusr:·c'. 
'.lCCCI'.lpcnicr. tho ·unit tr. Snlcrn<"', tr-ck ri"'Vd llc r~·n J AufUi3t 1044. lie 
vms nc·t proscnt.in'tl:ie··cc.r'tpdnJ~ v1h8n tho·,.mit.. embcrh1~ in lrn:~inr. 
cr<:tfts cm 10 or 11 lmgus.t .fer 1;.he invnsicn, but roturnc\1 k ''uty 
13 Aur,ust • 11 11Tho Bc,1·rc'1 of Review will tr,ko iur~ i.cfr1 r. cti.ce cf t.ho 

_, - """'-- 
v.dc'!oly publicizcc' enc' fencrally }:r'"•'.':n .frets that the .J6th Infnntry 

· Divisfrn ./!);ccusoc~' s uni.!/ p;rticip,,t0c: in he~ Vy fifhtfnr in It;:l7 
incluc~ing the bl'r-n(~·; k·nr' inf' "0n the ·Se1rrnr· be' c},hO'.'.'J'', \'1'.::.s •li th,"rc:Ym 
frcm c0tilb['..t in thl~t cnuntry, rn'· t.0rk p::-rt ·in the listr·ric i.nvr-.sir n 
C'f the Southern. s~r·rcs. rf F:rr:.nco bcr:inninf' 15 f;.UfUSt '*'** Gcnsfr~srinr
thcso mc·ttcrs 0f Cr'r.ll".l•'n Jr.n<\·1lor1r.o ,.. t"'rcthi:."! .. Hith. the pre scmJti.-·n 1s 
evicence cf the r nti:i.rn t0 the S'.:'.lt:rr1(\ .1:10~·.chhci•c1 r;ith :i.ts r:.r:nscri.e sup
f"P-sti('ns cf pnst terrors, fer Gmpl1ib.irus tr~:.ininf Ydt•· inv:~sicn · 
equipmc11:t, ..-:nc' cccusor 1 s ~r".missirn of; p1.::st sprvico y•ith thC" r

1 ivisicn, 
.. *** the c0urt coulc ro0s0ncb].y infer *** th:'.t rn 3 Ji.UfU8t 1944 1.'CCUSCC'. 

knew r:n amphibious opt~r,.ti('\n r1:.. s inr·-'ncnt 1:.nr' ebs0:nter1 J~.Jr:'St=;lf t0 -:'.vc,iC' 
it. 11 (2) Soccnc' AV! 5F\,;.28 Dosc-rtfrn: . 11 0n 2C Dccc-r!hcr 191.1.., r'.CCUScc1 

wns returnee' tr·' his c(\mprny fr.r futy r.ftc·r -:~ psI•i-:·c' ('If crnfinio,!'1.cr>.t. 
Th~ unit \'UIS then in L rest t.rn'. trdninr : rer·. r.:'t.~:rc: it :CC:'l':'.inor~ until 
3 Jc.°nus.ry 1945. .Ori thol;tter ·':;tc, .~.. fi;:;:F.?1 1 i;- ~cvcra=xt in trucks 
'"rs ,.,.,rr"'·c t"' f) ne•" nro•i- '·Jh~r,.., <>lt'h.-11,"h ___, "'"''11 r.,...,.,,.., ·('~ r·1+1· 1 1r.r~7 .i:-;.,..cov_t , Hirl \•' L.. ¥-' c.--. (,_~J .,: ' ~; 'L: ... ~ J --~.a. !}.\ .µ~~'... .:...L. ••• C> ".&. :.~1. 1o.1 .i. •· ,;_, ..i...-•; 

· · wns hcc.rd, it Vff.s c.ssumoc th·: t tha onen~t. v:r s. tr• th(• rirht fr:·nt beer.use 
friendly cnnnrn were f:--ccc in thct c:ircct:i.cn. · Thur.q v::'s cf crursc n(' 
tro inine: in th<'. t rroa, ~.nc. tho men v1cro r-.11 1r.ur in 1 • Accusc:c r:-- s tc lr' 
by his squ:::c lccccr thc:-t he wr-s t" h0 r,n f:UI:rc'1 th:-·t nir.ht. Orc'ors 

·came ·dovm C!urinf the evoninf tn the squcC! l.erc1 crs thr:t thu Ct r·;i'.~n-::· Y'i:S 

·tc.rn~J;e c.n cttr.ck, but thG .cvi~oncc r'cos nr-t rcvc0l r:hothor troy ':·cro 
trc.nsriit tor. to tho Mon. .Tho "1CD l:ncr, .]-~_0r,-cvc:r' r. n '"'· r- r (''.;t'f' 1 r::: t tcr' 
th-~t ih""•r 1''"rC l:i•lrcl•r tn ""('....,:... ;,t ..,.,....~. ti""C rnc1 '"rc1r.. C' ·1·r .~ ... c·+ +•. i,~ ,...,,-t.:.. V., ,,i.:._. . "'" t:.-J • ~ i ! _\/t:'.1 •• •~,J..i.,/ . , .L~ ·' t..~ ...... • \., .• ,, ··-' .l..·. V U· ..L-.. .t.J.• 

to p·:'.ck ::-..11 thC'ir· cqnipr.:cnt, but it is net ir.. c: vjc'upcc 1.·1h::,t:·10r 
cccusnd -i-;c,s ·then present. ·He v1r.~ f'.bscnt \:itL"t~t n1 1 tr:"r:i. t:;r the ne:xt 
m·,...rnJ.."'l'.l' ,.. nJ··.~·'l"l8.. r.f.·h1'..,.., Ul.'"'"""'nt v--·d'fr•1 1 n;i l,_,,l·:i,.. h~" n,-..,..·t·lr- 1 1~~ c1t•r"" ''LI , 1. _,( . , , • o ,,q !-''·'~- ,.• .µ . -•~ ·-· ..~..,. (.,. .i...o l .,_, '-·' ··'-~,, ·' 't. 

r·oxh-·lo. Tho· r:tt~ ck Vl".S. w·t. t'l''CC ".S. ·scho,~ulf·r'.' 1"1tit ·tho' cr·r:.r~·.n7 '"1('VfG 

insto2c tc cnf'thr::r trr:ini,r.f :irf'.«:1 r.n 5 J:sm:-ry, · Lccnscc· returns,_, tn 
military ecntrc1l 8 Jr.nn..-cry. 11 . 11 /.ccuscf. in Ms uns11crn stf'te~n:nt ks 
in fc·.ct C.Gi"li.ttor~ the r(·quisito lntcnt tr_ ":VC·if hr"zcrcrus cut:r. Ho 
s::i.ic in offcct tk t he triic·c. tr.it;~<" tr. f~n ir.t.0 t.hf· T'rcnch c,...r<:pr irn 
but thr:t his norvos v·rulc'1 nr·t ~.llc·:'; hi!"l··t<"'.. c,n sn. rnc' ,th~:t r".ur:Lnp 
shollinC ho. lr.sos c,...,ntrrl ..-f hi-:isclf. TbE:. r1crninr rcnc1rts *** sl~(F 
that ho vms br.c}-. ~:ne. ·nrc·scrit ~.·fer ('.11.tv·· ('n · 0n}'-·· -trr•• (·cc:.: sicns: fr·r ... ' . ~./' . . ·~· ' 

three c~::~·s borinning. 15 .SeptE:ir.bcr 1944 : rr' f cr. six cr'.~;.5 h.;f0ro this 
cffcnso. Tho~:· :"lust li.-.vo boon the tvr(). :;tt(~~pts tr return cf c:rfoh he. 
spoke. Those rope rt::: r:rn.1 the EWic1cnc0 ·sl1r·r: '.""ls<· tl."l'.~t b':t his r: bsoncos 
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nna ccnfi:r.or.icnt~ ho hc.s :'.vr-·iC'ei-1 .:11 t.ctir'n in Fr,...ncr::. · Le:ti.".rn t .. · Lie 
t.nit in-~ rest tree, n lrnp rct.C trip tn th0. frr>nt ·yfh'.")ro ·h;_:; ... v:c-s ·.~t . 

. lnr.,:::t .clr.so cnr-urh t0· i10 nc'..:.r frioricl~r .'.".rtillory :-.r:r~ .-tr-. J;:.:,-.v·.~ t." ('.ir: 
in, in CC'nnccti<'n v:ith his st~tm'lcnt· -::s t0· hi$ ncrvnvs1wss, ".n:~ l"'is 
p~:st ev~sic'h c:-;f c!1nr0r, ~:re si.i.bstnntif.l frets frtn ..v:h1cb tl':.f' c··; 1rt.· · 
coulc' likovrisc infer th~t his rbsc:ncc bcr.inni.nc 3 J::.na" 1·:~ 1.?45 ~:.'·.s 
vrith intent tC' '."V('id h.'.",zr.rc1 r"US c"t~tv -><-**·" .Ll2 Tho .\.l".'OL y;r,s :-.c'c:r:in:-.tcl;• 
cstd1lished by rtorninr. rep0rt entries. (CM ET'6""r5i9B;·::..-·1.u:·lir 27 J•.JJl 
45) 

---------~ 

Accused rrrn fcunc" ruilty C'f L~e;:;crtirn in virl!:.t:i.r'n (~f JS,' 52 unr1cr 
1.Jl 2C circunstr:nces rc·.~urr5.rip- _::.br·u.t .24 J[:nu.~:ry 1945. E1~1:D: LEG:f:lLY 
INSGTIC ID.IT. . The f'ViC.once est: 1:lishEid ''.ccu:::;:'c'. 1 s J.iVOL :~rc·n 21, 
Janucry tr 5 Febru<:r:r 19!~5. "~Ti t.h rcspc ct tr the. inthn~: entcrtc.inoc 
b~r hiri. nt the incoptir:n cf hi::;· t~m.uthr rizoc'! 1: hsencrJ, the rccrrc,. sh"YiS 

· ricrcl:r thrt bctrmcn 15 J:!nU".ry r·nr' 15 Fd:irunr;.r .tis ['l~_ttn.lir·n ':r::-.s 
.£.lli!f'Cd v:i th the. '?n0n:,r :h Luxenbc'tl.Tf., th-:~t f' r t·::r· ;:v.:.l:c. •11~rinf" tl·c . ' 

ifirst k:.lf cf Fcbrur.r-:.· it cnjc~·(;C\ n rcsucric·r:'\ ~.t fr** '.,n'.
1 D**· crv1 

.. 	 thc.t prior to thD tfM;~).. :.:ccuscc~ loft rn· he~-,.n i1.nt~7 ~·s o .'P~J_cr;.::~~::rJJ 
Such cviC';cncc is lcp:l1.~r insufficient tr" eskhUsh the rcquircc~ L.-r:! 2r: :! 
intcnt. 11 11 HrC'. the prpsncu~ic!l pr'"'rcrly .intrr·r'!ucer'. cvfr~nnco ci' the: . · ! 
cc'r1 itif'n9.l fc,cts sot f0rth b~ ..· tho st.~·ff Jurrc: Ac1 w·cr·tn • .r.n(1 rf f"CC''.f'.(.:'1.1, 

'PCTticip:.~tirn--"'i;sUcE-h'._jz· rc3s cf°hCt,tlo ti.t th::; t~cf c; P'rt11ro, 
the rec('rc'. v•n1.li:i h"ve .'bt~'n lep·.11:~ sufftd.c;·t ·***. But tJ.c crnr.t , 
cnulc1 nr t, ncr !"\~.y tho .Bc,•:rc1 rf 11.cvio\7 ·H.,,·, t::.:kc: .h~.-Ji£i-;;1 r<~ti,.££ cf I 
thc~;o r.:cttcrs .frr they tro 1'.(.t f!'.".tt< rs rf cn-i.,.,r n r.nC'. p:cnc:::-r.l knoWl':ldge I 
tc the· r:ilit!l!'J· csk'blishncnt ***" · 11 Thc B~~n~c C-:f Fcv1.>v: v:i.(w:.::; \'iitr 
I'lispivines thC: ~an~te~r.I:n'i'r:.::ti.8} - nc1 cnrduct flf the procoec'inr:c
***· Tte invostj_r0t:i.nr rf'f:icor rqrrtoc, th::t ho h~:c. scc1rroc,. no · 
stc.tel'lents7r witnesses . (.::ni;!0nc . six.. lir.o. st~ tc :-;er:.t b~' the first 
S'"'rfernt-~ .· *•li-~·· tl:1c-· .,..~v.,."'ffl°CC'·r·, St".t.C..1 t 1·rt ""r · ''X""l"n'"'.r··-~·. '·-rtr·,..~~ ..c, ' snr•" . cu.l .. ,!.1.·.• .L.1--.~.. ........ rr· 

extenur,ting circur:st.r,ncos y.-ere c\:vclnpec; tho· ntvice c·f ·tho Skff 
Judfe .i,.fvncr tC c0t1sists cf ii ni!'<ec·rr~~phci:~ fer::!~ r. first lim·tcn~.nt 
sr~ r,s ,lr.w nov.,bcr er· the cl'."'·:i.rt; the t,-stinnn:t r.f tl'.c :::clc. ':rit:n::::~;::: ! 

vJt s repcrtoe on tr10 pr' '.'CS;· tho c>.fcns.C .~: shx~ hin nr t '.". oh1fle· Q'.:.c sti en! 
r.nc C'ffcrcd no cviilencc uncn the ls·siwo•,. the rccr-,r:'' Coon :10t !'Gv~:c~l I 

" 	 'thr.t eithor the prosccutic!". rir ecfenso :'(~c'1ressE·c1 r.n r-rrur::ont t--. tl10 
ceurt; enc-' the rcvi01.·; of the Sk:ff Juf°rc, :dY'"c··t.::· *·l(·7< is kscf 1srgaly 
upon f: .cts not in cvi(~cnc;.:i. [,nc1. j_s ;1rst c"..~rsc·ry in :i..ts trc:c.tr·:cnt cf 
tho issue 

0

.in the· c<: sc. 11 _(QM ET.Q_,f'642..Sfrlrs1::_.14 Jul L.~2 

l~CCUSOC1 :Y:PS fc;nnc'. £;1.11.J.ty C·f c1osnrtl•n in viclr·t:i.•>n cf J>;·r 58, 
under ,A.fl 2e circu.."'.st'mccs. HELD: LEGJ.LLY SlTFIC :rr:rr. Accuscc~ 1 s 
c0npnny '\'.'cs rolbvoc~ c.f its frrnt. ~ rc,c:iticri, ;;.z-,.1ithc'r~-.rm t(' ~.n 
.::g:onblv cre.".1 600 tr l.000 yarcs t("l the rEJnr fc·r tho pDrr;( ·so rf 
rcori:-r.niz<J. ti0n, .lcct~SOC riflc!'lD!l r.:rpc .rcntljr f:'rtic i p::,tG(''. in tht; 
nithcrn.vml, but t'!isnppo•:rcc1 ;1lri•:?t il"J~·o<'.i~'toly. : He c1id net return tr· 
T'lilitr.r;r c0ntrol until npprchcnc~cc~ ~: r-.-,nth L~tcr. J~ltf:or·.ph l:c r::~y 

..9. 
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h~ve chosen n ·n0l"lent t,., lc-"ve. vthGn hazr'rcs 11ppe1 rcr1. tC' ho frcrcr.shw, 
"the ccurt ricy h~.\Tc rcr;~·rc.ec tr.is only rs r- ·torip!:'lrGry rcspito, c..s it 
actually t>..ppe[',,rs to kve been·, enC. •1ssune•~ thr:t the ncc1.1scc~ · ::-,lti0 
rec~e:nizec'. it r'.S 0nly t.onprr.-iry. In c.n::r CVEmt the unit ·::c.s in ccnt.'tct 
with .tho enemy, the hr~z ~rt~ s thriue:h loss thrm befi:·re, wore still 
impressive, inc. n0 c-tbcr· rer.s.,n fer C"1 esnr~icn is cppr:rent. 11 (CM_fil'.Q 
869,g Mo.rt in, 4 Jun 45) 

hCCUGCG \7f.S fct'.nt. guilty of c'escrti•"'n in vir-1nti~-n rf t ..:i 5e Unr~or 
AW 28 ci~CU."1S~G.nccs, cnru'!oncinf ::b,..,ut 21 J.o;.r.,ucry 191+5 r nr' t.:-rr1iw.tinr 
by surrenc1:er r·.bc·nt · 31 Jc..ru::.ry 1945. IlE!J2LLEGfi11·1 H'S!]FFIQlfil[ ror. 
~"OF~ T.f.li.N A:iOL IF VIOI:.J,TION .OF I.::l 61. w;hcrr: c'.E:scrtinn i''ith inknt 
t0 r..vcid hnzr.r(.cus c1.uty is c.llcref', this ~pE::d.fic intent :0iust be 

·proved***· In rrc'or t0 Mo·t this burc'l£n 1.t is i.ncu!"lbcnt on the 
prosecution tn present. suhst.'..'.ntic.l evic1 cncc tr' ost: hlish thr.t r:cc11s0c'. 
nt the time cf his initihl sbsencr-:.J. (£) know thr.t present er :i.rinincnt 
h.<J.Z8rdous c~uty w<:s requiror1 cf hin .r nc' (b) thrt ho int.tmr1 cc'. t·~· ~.vnid 
its performr,nce ~·*· ilhilo n Cliurt-nc.rti.nl is ·u:'.rrrnkc~ ln tnf.srrinf. 
that D.n r.ccusod hr,c" the e.fcror.!onti0ncd 1·..r.0v:lc;~go rnc'. intent, ii! e. 
er.so \7horo tho ~ ccus8d no.kcs his un~~.ut}':crizu1 · (I cp'.:.:rturo unC1.or circu::L
st'.1.nces v:hich lor,c'. rn.r scwblo Minc1 s to tr.is ~cnclusiol)., tho rocr-rrl 
of trial in this Cf:so is C'~C'·V' ic'. of r.m~ snbstr.ntic.l cvir"cnec: tc• ttis 
~ffect. The prcsccuticn pr,x'tice:C'. ovi~:cncc th~t d.urinf the. !-irntt r.f 

· Jnnul:!rY r:nc', specifically r-n 21 Jr.r.urrv 1945, ~:ccuscr' 1s C<l"F'.nv r:·r.s i:.'1 
a defo~sivo position northocst-;f-;::;;-;Luxnnl:K,Urf, rn1.: thr~t i..b~ut ~r 
26 Jc.nuory 1945 the cr,mpc..ny Hcnt i:ntc rn r.ttr.ck in r_'n:·th.·~ lcc,.,t:i.nn, 
taking the tl'vm cf ***, Ll1.xcnbnurv. !\ More sh'"'1dnr, thd:. cccuscr' 1s 
rrgnnizfltinn vms in crnbf\t furir.P" his .r 1•sGnce :is nlrne nrt sufficient 
tn estcblish his intent t(' ;;;;;IG'.'.licrc:".nns c~ut~~ **'·* :~_nc1 this is 
likewiso true Of P. r:enorrl S}!"'f.1 inf" th::-·t his Unit CUF'"~.f.'()~ in sr·nc 
Cf"lmbnt &ctivitioS c";;:i.np tho T"Jr.nth in Which tho '."'.hs~nco C'CC1.1.ffl~ *'*~
All thot remniris, therefore, is tho hsro st:::temcr.t thrt ::ccuaoc11 s 
0rgo.nizc·ticn wr.s; ::ct the time cf ris initfol cbsoncc, in -:: r 1efonsivo 
prsition. As· t0 ·the prcxir,ity rf cne71J' fcrces, knrw:ler1 E·0~ by cccusoc 
th:::t nn at.t:·«c~ wr.s irripcnc".inf, rr th:-t prcpr,r·-tirns 1•:cro bcinf rrr'o 

· therefcr, tho rocorc1. is silent, Ne· circu~1st~_ncos ~'.ro shcnn frcn Fhic:C 
the' ccurt CC"UlCI rcr>Srm.~J::lv infer t!rt -:'CCUSt::C knew hctzcrc~C"US c~uty y;:·s,, . 
il11rninent enc~ intcnc'cc1. tr. :'V"ic'. it. *** Thero is nr' ~:;urjsk~!':tiol 


eviconC.o tc suppcrt tho findinr th'."',t 2 tho ti!J.Q he ~l:;sont;_~( hi.r-:1·Elf 

i·,1'thrut lr-.~v"' ''CCU"''"''' ·i'ntcn"'c.:i t0 r\'"J.·r~ hriz-·.,..1'r•is r'i•t·r 11 (CH ETO
~ -<-. \;,.;I ,_ ~.V\...l t~ l.. . " ... ...• '··<I- ••. v. . ... t, .) ~ -·-··-

8708 Loe 9 Jim_!t_il 

Accused VTCS;fnmcl r:uilt~r.cf c1cs0rti0n in vfol~tiCiri nf i'->.7I 58 u..11c1cr 
Al7 28 circumstr,ncos. HELD: LrGAlLY SUFFICIENT. J:..ccusu.'! rcti.1rnec~ 
frcr.i a. hospitnl 20 Septonber 1944~"Ho '\"!t'S a j:lori.hcr C'f ~.prci..:.p cf 
h,..,spitnl returnees vho. 1:crc brinr roturncfl tr. their. rt::spcctivo 
ccmpc.nios for c'.uty. · His. presence rn th'J.t c' rte :ct the S-1 ·(·fficc rf 
his rer,imont *** v!r:s r1ctcrninec~ bv .stf:rn~crr c,pr;,rc~tinr prccccuro Y'hic1'. 

-10... 
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invclvo~ roll cr.lL . Tho lE:'ttcr r-rec-r ***' shr 1:!0( f1.CC1J.S8c ·present. 

n~-lhcthcr rr n...,t .::ccusd · kneF r·t the tirt'-'· he. ::bs12ntcf. hi:ifJolf thc.t 

his c~tipnt(¥ ..-:.'\s €'l1{':'.'f'E.lC 1 ir. cn:1br·t •::itr. the ~'ner.iy ~nc' thr~t his 

r.0turn to the· Crr:pcny· \".'\·'J.1::1 ~ec.n t.:b.?t he t.rr"·lf 1-:o eXp0S8C'. .t0 the 

hr.zrrc:s o~~ .st'.ch. c0Mb['t v;ns ossentioj1~.- ,,_ quostfrn· rf' ·ract frr . 

".'1 Ct~ rr1inn:':.ir.11- by the CC"U.rt. faJ v.;r S '1 h("Spitnl rrctnrnce t rnc, W'.:'.S 


1'no cf· r. rrnnp ·'."'f s01;1 itrs· whc- vrcro ::iustcror o.t .the S-L r ff ice 0f 

the rcril!i~mt fc·r th8. p1Jrp··sc r.f rc+,urninr thor tr. their units. ' 'l'l:wy 

v;ero issuud ar:munition ii-.r~ ·crr11<r·t ·~nt~-<·ns. l'rr'~ 'this evif.cnce tho ·· 

cc:-'.ll't wcs jttstif.ied· in :Lnf'~rrjnr". thr·t' r·cc:w~·~ ~.mC'orst0oc full uo.11. 


. the. purpo.so of tho cpor ·.t·i;n; · t.h"i;. he ro'.'.Ezcc:i. tht!.t ·his return to 
1his unit ··:n(Ld ·"lcn;,1 t:ic.. t )1.;i: \.'•Hli:- r~~cc, the s~r;c perils nnf. ho.zar~1 s · · 

rs ilis· fellr<· s·'ll~iC'rS,. ~·n.-f~·thrt · :tri. .~ rc1 ~·r tr- ·rvric1 them ho r.bse:::iitoc1. 
}-.irisclf w:.th··u.t. J.e:'.'.VC; n His rr[r:;pj_zr,tic•n hr:f. he.en C.SSit:.nod r'..nC WfS 

on:_::rrec.3 ir 'ha-:~·~r c0mbnt with the ene~~ .... v;he"ther r.t V**, Fr!'.nce, 
er r~t st·. B**; Fr:··nce is uninpcrt:::~1t cs beth plnces -::'1cre in the lino 
<f the [(;nprr l_ n~rth~e-:-.Stt;~ly tfvc.r4co c·f · t.\.io rrriri.ent·. 11AccUSE'..c1 £.if, 
n°t ropc:;.'d: .tc~ thE;i .. c0mp~my r;nc ·its rri~1 rninr repnrt s!-:0wec~ his J...r:ot 0n 
thct c~~t.e. 11 '(Cf: 6637.Pit~nlc.; 70.3~ Br.rkcr.J !'The :bc»lcine in CMETO 
7532, ·fir21!!:£h is ·n('I~ crmtl'oJ.line:. In t!mt crso there 1:.'f:S nc ovic:enco 
oith.: r cf the tc.ctic:il -sit·untir n cf ~:cc1.1sotl' s crmpnny rir cf circum
str:nco3 rind.)r Y!hich he r.b::1ente11 liir'!sc lf f:itb"".lt !lcrvc frnr: v:.hich it 
cc ult ix iaferref. thc.t he knci'r thr t l.is c.-,r~nc:i~: v:i:s exp0sec1 tr- bnttle 
hr,z.-;r.:-'s ..~:r.~~ thr.t ·his ~ bsErncc. '1:7f.S. !"lc<tiv~~ttcJf hy ~~- c,o.siro t" C"vdc ther.i. 11 

_(g]j ·rTO C'J55 Mendoza 20 J·ul 45) . · · · 

--------- ... 

1.ccused r1rs found ~ilt~.r cf ;~cscrtkn in vi0l·~ti0n nf AH 58 .mK~er 

A·~·i· 28 C"irc.u!'!strmces. filllD:· LECAJ:::..~ S1TFICIEt-..TT.· ..OJ I10ti0n for Wnt 
G~Utn "J..t t1.i3 cJ.csc c-f p·csccuti~n•s cr.se, defense ri0vec fer®. ·· 
finc'.inf 0f not tuilty ~.nsc·f~1r ''S ccsortir-n \·ms ccncorno~.. The rr.rticn 
u~s c'1oniec".. Lt tha cl•,.,so cf its c~.sc· the C'efons;; rcnev:ef., -t:nc' thcrcl 1y 
arvoc:, its rintirn. 1~::-r.in, it rms ~t:nior. Sin.cc, thor~ .w«s scmo 
subst.s.ntitl · brosociltirm evidence wl.ich, t0rothrr '\"ii th nll rcr.S(")nc.blc 
jnfcrcncos thn·ofrom ~me all o.pplicc.l:ilo prosunpti0ns, fcirly tcnced 
tc cst~·blish nvcry ee scntiD.l element .of the 0ffcnse chr:rreC', the . 
C(lurt' s rulinf' W<'S p1,•r·prr ***·" 12) Evir1 r·nco: (£) "The rolcv~ncy 
cf thP- Gol"r:rm r"f+'e.:is ive sc"mo eirht er nino r'lc"'.':J :-:fter r.ccused 2bs0nted 

.hi"1sclf' seems. extr·:::r.1cly ,,,,_birus t<' scty t:·:(: lC'cst •. Tho j_ntcnt tC" r.vdc 
hc.zc·rf.cus c".uty nust .. exist c.t tho ti.mo cf rbsenco ***· Thr~t r.ccuscc 
c:rnn0t bo chl".:-r,of. irrith ~Jrr.n·1ler'£:£ C'.f the rffonsivo is obvi~us;. 
Hm;cvor, n0 'subst~:.i.tir:l rirhts *** v;::::ro iri,jurir-nsl;:• r.ffcctcc, •..',i'hc 
stn"tcr10nts of t}re pronitt:;nt en( tho lrw ncmb(·r cler:rly i.ndico.tc. the 
c01irt ci1 !1'."·t C 1...,nt!iC1cr t!d.s ~· s rolcvc.nt rn the I:'lf'ttcr of intent~ Anc 
rcccusoc: toetificd ho left bocl:,usc he 'fifuroC' 1 he wculd net hr-.vc such 
chr.nce rn tho lir1e. 11 (h) 11 Frd.l1:;re rf the c0i1.rt tc· rule on cofense' s 
request thr:t cr.u:rt t ....,ke-_juC'icili nr·t:.co thTtho &>er oporotfons c'ic 
not c0r.r.iencc ui;it.il 23 Febrl.1c.ry 191,.5 (j.c nr:t in,jt1.ric-usl~r r.ffoct tho· 
substnntinl :dehts cf :- ccuscc'. T}1c n 'St'!'.lnncnont lr:ckoc ~ifnificnnce 
es t(\ intent un·lcss ~cctrnE:t~ c lc.iri.e<'1 ~'.: fo;olmo17:lor'1gc thereof. This· 
<'-ccusoc: flid nrt; clc.iM. 11 l.2) ·The cvj_r1cu~ .supporte( the finC:ing of 
r.ccusoc' s ru::.lf~. (CH..P'O 9565. Strr:n.r.o .~)..1::..7 ~21 

--------··11
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Acr,used was charged with three desertions in vinhticn of 11.rl 53 
under bJl 28 circumstances. As approveci, he vff:S fcund ruilty cf" one. 
A'.7 28-5B doserticn ci.nd twn A".'!OLs in vklaticn cf Ari 61. HELD: LEG.ALLY 
SUFFICIENT. il.Lfil:IOLS; Mernin::" Heports: Re the Ai:JOLS, "the er.tries in 
the morninc reports ~-s to the absences alleced were sir:ned by e.ri cfficsr 
not nuth,'rizcd by theri. current rernlatfons to sirn them. 11 (Porscnnel 
cfficer; 25 October - 30 lkvonber 1944.) 11 The fact th:lt a Third Army 
circular of 12 April 1944 (Cir. No., 3, Sec.V, par• .3) authoriz.ed unit 
porscnnel officers to prenr.re r.,0rnip_c__rerorts did net e.uthc-rize such 
r::fficers to sirn them. The acts of nrona:rr: ticn n.nc". sirnnturr, are 

-- .i...-.;..J;.;. -
separate and distinct (pe.rs. 5, 6, AB. 345-400, 7 Mo.y 19L,3, then current; 
J''..crs. 4, 42, ibid, 1 May 1944, next revisicn; pcrs. 4, 4.3, H1id, 3 Jan. 
1945). According tc ',·;ebstor, 'prepare' moL.ns Jto mo.kc reedy'. The 
::malory of n l~wyer who is N:.thcrized to prcpr,re, but nc.t to sirn, wills 

nr1 deeds is pc,rtinent. Althr'nch these mc'rninr rencirts would thoref0re 
>.vc ;~eon in::cmissible **~, the defense counsel in open court acrc:x1 to 
:;heir correctness and in effect ..DJdici~,llv ncndttc:r', or stir.ulnted to, 
tho fo.cts therein ccntnined ***. Hnvinr~ thcrcl~' rGHeved the prcsccntion 
, '' the burden cf proceed inf' with the c vidence, P.ccused may nrt new 
;· ceivo the benefit of their oririnal inncr:1issi'tilibr. Tho e\ric.cnce 
· ·: to these srecificn.tfrns is th~reforo lecnlly sufficient t•' support 
'.~:,e fincincs 0f ruilty ns modified by the rcvimdrit nuth0rit~r. 11 12) J..J1 
]'"'-58 Desortic:n: {n) M• rninc Re7'"i't..:. "By renson of the Ther tcr directivG 
;'.soc. 4, cir. 119, Hqs.·, ETO, 12 Dec. 1944), n:'.trcrizi:nc r.s:;s"nnel 
cfficcrs to sicn r:0rninc reports, <:nc; the pcrtj_;.:.ont ;;.r:'.'1~~ R:;•-t:lr.tionc 
(po.r.43, !J1 345-400, 3 Jnn.1945), tho report ·ir:. cvic'cnce ~K:s uithout 
questi0n ccm:·otcnt to estnblish the A'.'iOL bcr:inni.nc .22 Deccr:'.1::0r 1944, 
which is presumec~ tc r~.vo ccntinueC. uJ1til tho' return to militF.ry 
contrcl proven cs c.f 10 Januo.ry" 1945. ib.LHa$!'c1cus Duty: "The 
Drocf of the tcctical situation is sc1:mt. Jn' kinl nctice will be 
taken 0nly thnt the d nto i.tf 22 Decemher 1944 i'J;G~urinr the opening 
stares of. the crent Germnn winter C'ffensivo, t"\::t sc·me of the heaviest 
fi[:htine ·cf thC'..t offense cccurrBd in and c:r0unc~. Bnstcr.ne, nnd that this 
vms ct n time of rreat npprehensicn in the croa ·*li:*. T,hus tho evicenco 
as to· c'peratirns, aided by judicio.l nctice; is proof 0nly thnt the 
Grcnnizntion i'.'c.s in an nctive zcnc at n cruc inl tir.io. Accused' s 
stnte'ments on 14 er 15 Januo.r.r vrhcn cc:nfr0nteC: w.ith return to corr.bnt 
cf his intent net to serve in ecc.tirn nr:d.n, vm~,, O<me cvicenco frc'm 
which rer.sonablo inferences mny be drc.vm ns tc· tho. st~e c·f his mind 
19 days 11efore that cc.,te when ccnsiderod in ccnno~tkn vrith his unswrrn 
st'ltement. L..'l.stly, his unswcrn statement rrt tho t-rirl, nlthoufh co~i..choc"! 
in terms of norvc,usness, is in the plainer r.;or'.ninf cf its hmcuare o.n 
ocmission of continuing fenr o.nd CCVJ.".rdice. II The .r:tndinf cf euilt was 
supported. (CM ETO 9597 Jusink J~25 Aur 1.5.l 

Amonr other thincs, r•.ccusoc r:crc f cunr:1 ruilty r1f c'!~~serticm in 
violnticn cf AH 58 unc1 er .A.~7 2.S circunst:.-:nces. EELD: LEGALLY 
HISUFFICIENT FOR. fTOEE THh.F 1s;o1 HJ VIOk.TIOI'J OF-;;:;6J: ~lthnurh 
AWOL wns admitted by the rlc:cs cf :rr.rtfol ruilt, the ovicenco fniled 
to establish the AW 28 circul'rlstnnces .. rExp.lircr! t0 }!Orr::lt c.ccuscd to 

-12
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bo founc 'fjiilty cf the AW 58 offense. t1f C'osrrti0n. Crnjocturc nnd 

V'.:".f.Uo. tcstimcny Vl"'D.lc1 nr1t suffice. "It hnr; to ·bt".J fr-.irly prrvcn ;l.n 

c.·pen ccurt in this c,..se thr..t the~r r.bsnntoc'\.thm1selvcs in tho r;i.idst 

of persC-nc.l c~cngq;rs in cr·t'.Jbc.t, er th;:.t such. (',nnr,crs were, \·:hen .. 


. their c b:;cnce ber-~m, "l:lithin their kn()Y:lcr1ec,. rcnl, ·pcrs0nnl nnc'· .. : · 

imnincnt. 11 11 Thore ls n0 ccrta.in evir.;ence 'th<t thECir C"r.tpc.r.y wr s in 

'br:ttle l'.'n 29 Ncve111bcr 19li.4. If' it im:ire, the inference is thot the. 

r:ctir'n '?:0.S nt Lf~tnb~ch, 44 riiles t .... the :r. rrth cf Br.rr t'.S nuthcntic . 

h!'.ps stcri, r~nc1 Bnrr is r-.n n c r1 ircct 0r nnin r"uto fr("'lfll Provenchorcs 

tc Lcnh-:.ch. There is nr' ovfr~e:nco t.hr.t r:ccuscfl, knc11 t·f c.ny bcttl.c, rf 

uhcre· tho:r ''Oro rdng, n~r .;:f v:h::t thoir p9rs"r,c.l sfo.tus v10ul1~ .bo r~t 


··the unc'i5clcs82 C:ostin~,ticn•. Thero is n1; ·evidence 0f wha.t their 
Lssifnncnt::i in the crP!pt.n:' r:cre, nr"r r:hathor their ir:unec'.ir.te prospect 
u~--.s cr.nfinoMcr.t, invostir·11tinn, er c-'~t:r in such· 1:.ssifnMent. Ee.ch 
r.cctiscc plo:-:c1o"" ['.Uilt~r to an r:bsonce v:i thr'ut le6vo .between 
Prc:vcnchorur 1~n(l B:>rr. Becnuso cf~ such ple::i.s, pcrhflps it cr.n J:ie 
infc.rrcc1 fr.rn tho 'r!cck evidcncf; tk:t thesl'.'· r.ccuseC' Pere en the truck 
uith the roinforcomcnts. There is n0 .0th0r oviconco rf hQzorccus r.ut~ 
in the c c.sc. Thnt single frtct is tN' ·h'.'Tron tr "h0 tho .brsis 0f Gl1 

infcrcmcc cf ccv;r:rdly intent .***• Jnnicicl nrtice will nrt s c.vc the 
pr0sccuti0n's c~sc. The Bor:rc-' cf Hoviovr ~'fill ncticc jucicinlly the 
rcncr::'Jly rnri·c0mr:1rnly knnm frets thnt Strrtsbourr, n fen niles to 
the r,rrth rf Bcrr, foll tc the French· rn 23. tfovon'l'.'cr 19/4, nnfl thnt 
tb.,rc r:cro. r.t .the titio of this c·ffcnso GorM,....n trN'PS boyr·nc: tho !thino 
14 r:ilcs erst if Bnrr. · Jucicinl n"tice v.rill nr't be trkon ~,f tho· 
cx:::ct c'is;)("'Sition r·f r'"..U' crm cnr' cnrJ~Y trr0ps :·.t n sp0cific tine, c·r 
r f tho c.rir,1.mt, kine'. r.nC. pr0xi~ity ( f h'.:.zc.rr~ nus encr.ry fire nt such. tir.c 
·.~11r· pl!'cc, fer such Tir.ttPrs cro. nrt cf ccnm,.,n kn,..,wlcc1gc. Prccf of 
snch p:·.zrrr; s is roquiroc' ***. The. spcciflc~.Ym is· net bron.c"!encc~ L'Y 
the USC' 'cf tho phrr:SO _k~i;:tJ)rrt·;~~_Q.£1"Vice I I frr tho TO~Srn th::t the 
wcr~s ~ cc'-M.1.-ic t v;ith tlli;...£!}.Q~ ·specify r:ric1. limit tho duty f'.nd service 

11r.llofec1 
• :@iLETO 9,§65 Hr:r;;iltri:i .o:t••£1. 3 11.Uf'. 45) , · 

.. ' .• 

·. J.ccusoC: 'i7cs fnun~ r:uilty· 0f. c'csertirn in viclr"tirm 0f. A'il 58 unc;cr 
L.':i 2t circunstnnces~ ·HEID: LEGALLY. SUFF'I.CIENT .. The Snecifj.__£::t_i1n 2 

rrhich c ··nkins h" cllcwrti"n of tho lon;th 0f occusu~' s r.bscncc. i::; 
net thorcfcrc ,~ofc:ctiv~ nlth"urt it. is~f'crr.hlo tr r'.ll~o the 
c'urnticn. Tho c.!'fcnso cf ccscrticn ir3 c"rr::~lctci ~'.1hon. o. solcicr · c.b::>cnts 
hinsQlf ;:~.th"1.:tt l:'J.thcrity fr.-··r; his plri~o of.service •:dtl:. tho·rcquisito 
intent ·*~~, ::ric'. ,Er>of ('f the. r'urc.tfrn cf tho. '.'~Scncc is net osscntif,l 
tC' su~t:1in 'n c0nvictic-n cf the r.ffonsc...:---. ''. (CPJ;IO 9836 CPVC Jr.' 
11 !.us:; 45] · · ·• ~ ·-·· . 

. accusocl V!C.S ·rC'nn~' f'"Uil t3' cf t1:•r. \;EOertfr.ns .in vir·l~tfr.n C'f AiT 58, 
i:.nr'or J,;1 28 circur:!sk.nccs. HELD: LEG:,LLY SUFFICIENT. {1.)First 
J._1· ·28-5B~ 11 ii.ccusec1 vrr;s "· ncnh.::r cf Crnp.:my H, **~-, r.rbich r;n 11 
L0vor.bcr .19-?-4 wns in r: ~..J::.!Q.[.; ·'.it Br.~r"n, Frcncc. · Ho W::lS present nt 
[! f C·rrir:tfr·n th'.1..t. r::nrn1nf 1 \".')-\en tho C r·r.;pr>.ny :?:· S ~ lcrtec' tr) M<"'VO, but 

. -1.3
''.·· ... 
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J[~5 

P bscnt nt n subsequent f0rr:w.ticn thrt 0.n.y r:hon <'1et11 ils cf the ricvo \Wro 
fiven." He ren~inor. :::.vm:;r until. 10 J:::.rti:·ry 1945. 11 Roforr,nce tr., nuthnntTc 
E}r.ns reveals thn.t Bnyrm is lc::c::-.tc.:'! r-n the: r.'.<selle Eiw.Jr, 17 ;-rijles sr·uth
ce.st r.f Ncmcy, c.:nc~ tho Bon.re 0f Rmriey1 will t::;kE: juc,icial n~ thr'..t 
the t!::;tz-Strr.E'bN~rr Percrrl rfff:nsive herrcn f;-lQ NrvcMbor 1944, and thr.t 
tho front li.ncs hu~ tlwn ho en lcnr str liilizoc: in tho f".J.::thills cf tho 
Vosr:es t:cimt,...ins nhrut tVIcnty nilos or~st rf ·Bnyrn. F.eceipt of nn nlert 
by r.ccnser, t"nc' this c--:mpc.ny in n rei::t nrer. close tr the k~ttlo lines, 
f nllcwoc ~'Y his ir.,necir.to unc,uti-" ri zcr" nhcenco *H· constitutes e. set 
nf fe:cts frcn v:hjch the c0urt cnulf re:·:sr-nrlily irfcr :l.r:t•;nt tr c.vr.ic~ 
h2zr~rr:0us r1 uty **~:-." Ql_Scc-·n" .I'..::~ 2r-5~: This cffc,nse cccurred c.t r· 
1x:.ttr,lirn _£~r.m,_~h 11 As nll t;-,o r::U.:tr-r~· '.''. rlc~ knr-·17s, there Y1ns 
nnt r. rrssibility thc.t r.ccusoc c011lL" br:: ct n br·ttn; inn c0nn~nr.~ P"St 
y;ithin f01_g:_)~il,;:rlctors cf b~i·tlc me, nl"t knc·\.' cf tho existence thereof. 
Since ~K :c:.o'.: \.'l1crc he ::- s C,.-:•mr1, c.nd 0f thB r~cnr,ers, no lr'pic~:l 
inf,~rc::.c'-' C"ul<, bo r1rr.:.r::J frcr:~ tho evic once but th~ t fr:-n fe:·:r ho shirked 
t~i:i tcrri.'.":;lc r'utics r-f cr:11x't '\'.;r.ich cth:;rs pcr:t'(.r!",oc'. ~dthr·nt his s.ic1. ·***·" 
(c;.,1 f'!'O 9,::62 Irrin 3 Aue 45) 

1iccuso(1 v:c.s fr,unf r:uilty· cf doscrti,,r. ir. vi"l<:.ti"'l! C'f ;.·J 58 under 
./.-::; 28 ci.rc11.:;cst:-:.nccs, frrr; c..bnut 19 J:;n 45 t,.,, c.pprcl:cnsicn '.'1xut 26 
Fo'!J L,5. !iEID: l.I.GJ.LLY SUFFIClLI-:T •. (1) Tho h,itir,'.h_ nhsunco -rr::;.s 
suff:!.ckntl;;· c~tr'blishcc by c.. mrrning rcrcrt fc-r 21 J~,n 45 shc':Jinr 
.~_cc 1).scr~ frrr~ c".uty to i~;101 C"n 19 Jrn 45. i;r. ( 'ujccti 1-n vt::.s r.~tiscc' tc: 
its 'r:-:iss.icn. 11 It bc'rc the cort1ficr.to 'f the c·'T'1pr:r;y cr~~Jr.w~or tl:C'.t 
he r:·-::: thn d'ficfo.l cnstc-.c~ir.n cf the !"'c'Tn1rw :::- rirrt '.nc' t'.y-.t tho oxtrrct 
H:-s r tr'lC! r.1/ c(nplcto ccpy for tho "1r.tos recite'. It C"nk.ins c~n 

ex~:ct stntornmt cf tre: r.llccec initi".l c,·0 tc ~r 1J_;sence ***·" "Tho 
extrnct **+: Vif s prcpErl~r roc0ivoc1 in ovi<'e:rcc rs ~n cfficial· vrri tine 
(ECH, 1928, pr~rs. 116,S, 1172, f-'TJ• lH'-119, 120-1~1) •. The fc.ct th::i..t 
the rrrnilw rop,-rts r f tl:-·e cr;:-~niz-r:.ticn v:crc r-r,..cn-cror~ by the c c-ripnny 
cc•;n-:1r:nc'.er in ltrto pc.rt frc!'l ;_.cn<·rts rf nl~. tc".:!1J:-:;0:rs 

0 

Y:hc'se lm<wl~c1 cc 
y:r s b!"'.sef en re!lrrts r.1"c1 e hy ths ~n,., lc~:(,crs y;t.-., in tilrn rv'.c,e a 
pr-;;rsico.l chocl: cf tho r:E.:n prcse1,t, r'ccs l}nt rcrn'cr tho ;c( rninf repcrts 
:'!-:::ccss.-::rily inrc'~ 1ss5..hlc r n the f'rC·l'!l(1 thc-t ti-io 8ntries :TC I chvir•usly 1 

nr·t b.- GOC~ (>f' pcrscm~l knc.rrlor' re. In tf:c prCFT"ti '.""n r-f :.~rrnjnr; repr rts 
1::7 er rpcm~r c~· rrrnc'.ers it j_s r,< t 1...1.nucur.l fc r then t-- utiliz:-:; ir:fC r:::r~ 
rODc rte( t:--· thcr'.l }·ii,r surc•rr,in~tes ::'.CtinF unr,cr t:·:8:i.r r,ircct er rsncrc.l 
:;,1rorv1· c::i· •·n Ti:-t s' i's r"~ .,,,- .,..,~ hl·--· pr·-'c. +-t C"' r·rr-~Ti "'f" r··,,t ;-·"' t}'G •· r,•yr"Plir, ic~ 1r.~.. "-' ' -· .Lt.. (. \..•{ .u .. ~·-·. v , .._...,~i.. 'I.. •• ""~-l - l.... ..L _.. !- • . ~-· .. '·· 

structure cf ::. n:ilik:r;,· unit. It is s.~,ncti--r.or' l·:~ tbe cnston cf tl:c , 
service 11r:.i:': i.1:3 Ofto~1 n~d.e h:cdHi:-ensr.hle in +,j!'l.e cf ~·:sr b? tl:o exfr·cncics 
"f :'!H:i kr:," rpc:>:>d-ic-1-:. s in tho fi cle. !t. y;r:'u~.d s ceri 1y:-,th no,2d less r.nd 
i~prudont tc. rE·quir8 C Cr>~p:m:r CC'.1!:1' r./'cr tc ClVCrt hi3 ;:::ttc~ntinn frcn 
:1iS l"lission j_n crder t 0 cc:nduct :::n iI'l!'1o:':i.' t::; .-:~t"~ r;c:--scm-;.l invcstir,ntion 
0f a. soldier's un:-:.t~tJ:crizod ~,tse·ncc r"-:ncrtcc"l t( 1'ir:1 by c. :rrcsum:-:bl~r 
rolkhle s-•:.borc,in~·-to r-:ctinr vii tb:l.n the sc 0 pc cf his cutios. Uncer 
field C(:nditiers in· t:!.no of r:r:r [' c0~~,ctcnt C<'npo.n:r co"r.nndcr f'6ncrc.lly 
coos nnt, ::nc frequently c:-.nn(··t, rir:ko such o.n ·investir:-ti0n, 1-ut 
properly relies ir, lrrr·c rr.rt en the rcpc·rts C'f tho pl.:-:,tocn lec~d·cr 

1:~nd n('n-ccnrd.ssir-noc cfficors v:hn were fn 'cr1[>rre r-f the ~<issinr 
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CELTAIN LCTS TO CONST ITTJ'IE DEsn~Tro::r 

S'llcier•. The pr0v1sHns C'f thr· tkriu~l rol-:.tinr tn th0 n.c'lnis::;;ib.il.ity 0f 
T'\r·1rninr rE;onrts '.":S d'ficfoT 1:r:.tinr·s rrn tc ho c·-nstruod in the ..J_lF;ht 
cf· thc~e G~t~siao:r:'"lti~ns which i.'€'r'c: undr1u1:-tedly '!7ell-knc~m ~ t the time 
the rc;nuC.l ·v:r! s pr2ri11.i.lf'.J. tod," "Tho r.rrninr rcp~rt entry· .i.n the instant 
CP~SO \;''."'S r;l~c. z°'.d.l'lissihlo ;*** ;:.S r. rccr:'r~ m...,(10 in the· !££.:1}J.r,r_££!!£§_£ .. 
cf l:<usiness r.'i thin the monninf i:-.f tho Fec'!ernl sktuto mn-ldnc such 
rGcc r<4 s~nctent evidence ,f 'the <'ccurrEmce rr ovent so reccrded 
(;,.ct rf Jt.ri;J ~·o, 19J6, cL. 640 ,. sec. 1 i l.9 .$t·;:.t, 1561; 28 USC.h sec. 
695). Thq ni:lo ('.f ·avidonco c···nt".'-intid 111 -thr sbtute cited is · 
c.prlicdtc .in th~ tri~i (f c~·;:;os r·C.fC'!''3 C'.'1.1.rfil-r.r.~rtinl *.i("*• I~ 
C<"nstltutes r'·Il OXCcpti0n tr tho roncrr'.l. !'1Jlo "t:-.inst henrsny 
distinct frnr. tho cxcont5.r:-n ~·;hich r)or71ts thci intrr.ducti0n. cf 
off ic:i c.1 rritines. Th~ fer:';Cr 1.s. br:sc·c'\ u'T'<'n tho pr.ch~.pility er tho 
trustwcrthi'.-~SS Of tht rcccrcs hP.C:O.USe tlwy c.r C 'tJ1 G rnutine ' 
rc:!:'J,.ccti0ns rf thr~ dny tll C!r.y ~- cts;· trcns,':'.cti.ons~.· c::c.currcl").c€is er 
events cf" rJ·;. ( rr~·niz~1tfon ***. The oxce:ptkn rclr:tinr.: tc nn cfficic.l 
r:ritinc i.s ·llrsed·-uT"'~n the prr.-h~ bility rf tho truth: rf its ccntcnts · 
'!-,ecruso tro rfficor er r.thor pcrs·~n r:rJcinr· it h~.c' the dut:· t0 knew· " 
the !'1r>t~.er sktoa 11na t" rocC'rd it (t:Cr!, 1928, pr-r.-117,il, p.121). · 
Since· the tv~r. cxcepti('ns· r.rc ·ser~~r:-;t0. ·.n<l c'listinct frr-·n onch c:thcr, · 
the. lin:i.t[~ticn c0r.tc..inedTn th€: rrr;.~:,:;1 •;::i.th rofrronce tn officic.l . 
r.:ri tiril'."'S r:hich e:icc ludc o cntfies ' ( 1:vin11 sly nr;t.. b~.sed "n pors0na.l 
kn<r:lu1:-er is j.nr.ippJ.for.,hlo tr rrcr:rfiJ. r'.:.c"'.<::: .i!l thr;· rnrulnr .cr·urso c.f .. 
,_ ""' "' ('"''·I 1°2" . · · 117 1 21) F +i. · it·· '" r•\.1.-"J,nci::; •• ;,1.,11., -~ c., rcr. :;;., p. ... . ur .. dcrnrro, 1., 

specifically provided in tho st~~ttite. ~.'hrvo cltcd· th··:t 1 lr.ck of 
;:i0rsr1nc.Lknrwlodr.e' 'by tho entrr:nt er r~:".ker 1 s~1:0 ll nr:t rffcct tbc 
......cnissibility cf :1 writi:ric ·er rccr"i·c~ r."t~o in the rcculnr Cr"tirso of 
.~u.si:ncss, but ncy he sh,..wn tr: r·ffoct its ~[ht.' There is nc• roGsr:'n 
i:ri rrinciplc ir•h:,• nr 0fficic.l ~·:ri.tinc, or w1 ct ·rurpt.,rts t<' "be an 
.c.fficfr~l vrritinr, Ml'.Y n·"'t. he" ~-~niGGiblc !..S a roccrd M".'.CC in tho 
rcpulr r crurse cf busin0ss :'..f 1 t: r~cc:ts the .roquirerv2nts C"f ·tho stctuL. 
ThE'lrC is r,< thiru~ in th!"' !h.l".1.1.!' 1 f:.:;.~ e---11rts-Tbrt:i.o.l vrhich lcr:as tc tho 
~nc.lnsinn thr.t ~rni '!>' rc:r·r·rt rf v h~ fo~dnced iJ'l. evi~'£nCG cnly '..£ 
en cf:ficie.l Hritinr.-. Tho tr!c br sos t)f ..",(1!"',iSs:i.rility. nrc net r,1.i.tut:lly 
exclusive. ·an~ n.cy ~C:·cxist rrith reference tr- the sc:J~e \'.'l"itinr. 11 11 Th0 
r-rrninr rcrwrt entry :!n quE:>stirn· nee'ts ~11 the r.0q11iro!'lonts 0f tho 
Fcc~cro:l st~.tutc ~ It •::rs rn,r(1c in tho re';-ulr.r C:7ursc cf tho rrrc.niz
t::;ticn 1 s hi:.sincs_s ~ By t1;10 torns ·cf thr:· s~~1 t11te ~ tho ·Ferd f hus5.noss 1 

ls exrrr,qsl:,~ r~ f.e .tc ir..clti.c"<3. t r1\'Sir..8SS, prr·fcSsi c-n,: rccup~ticn, ~.ncl 
ce.llinr ('4' ov.cr? i.:ind t • It is U.o nr·r!"'.c,l rr"ctico cf rcnrrtinc units 
tt"1 r1.kc entries ·in .tho n~rn~.r~r rep: rt rdtr.inn rB·-:.s"nc.'blo tine '.',ftcr 
t~o :ccttrrcnccs ·er· eventa r::;cl'rco,;. Ttc entry ih t~lis c:~so yn-· s ::irdo 
· v:i thin brr · r.c..ys ~1ftc·r the c <1'1N:ncori€':1t c:·.f the i"lllc:rcd r.br;cnco-. Thus 
tn rn-h:. such ncr"v:~r;-:ndu?'." C"r rccc-rc "t the tine r.f si.lch· r.ct, 
t~.'.'.nSt.ct:!,cm, cccurrcnco ·'>r CVC:'nt er Id.thin C. rensrna.'hle timo 
thcrcc::ftcr 1., v;,:::i fulfiller~· ff.,- • 11 (Dif:sc:nt.) • fCM ETO 10199 K0r:linski 
17 Sep_ill . . . ------ . ~ ~-
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Accusocl rfficer m:s frund r~1ilty nf doscrticn i 1 virlrticn °f b.1! 
58, unc1nr the f;:\! 2F circunstrlTICe th::t he quj_t US plcco rf c1lity GS n 
1~c!ll.h~rcicr rn r.n r irplrno r;ith intent tr' : vnj_d the h~\Z:--.rc1cus c'h.~ty 0f 
:;:ierfcrninc c.s hri.bcrc:1icr, [:nc1 th."t ho ~:bscntcd Lir;self until r.ftcr 
the c0riploti.nn ,.,f t:he pc.rtj_cuL~r nissi0Y1 "n 11h5.ch he was schec~ulcc tri 
fly.. He Ht:s .'.",lsc· frnnr~ ruiltv cf ti. virilt~ticn cf Ar: 96 for the cff'onsc 
,.,r' wrcnrfully rc;fusinr tc· rn ~n th•.) l"lissirn rn th:.lt S!'H'tO qc:r •. EELD: 
LEGll.LLY SlTl'TICIE!IT. iJ.} !1~.1 2t-5r..i.-.lli'..!1:Y'rcfrr: "Tho cvi.c'o::i.ce shewed 
th::it 2ccus8c'1., c hmhirricr, v:~~s cr(1crcd t'"' p<'".rticipr:t'1 in n ~ri.t 
.:Jissjcn over Gornc.n:•; . thrt he 2tt0nc1 cr'1 ~ 11r:i.cfinf -**·'; th.nt ho .~ssunod 
his :;'\·St in the ;-•lr:nc to which ho U G :1SSiC11C'f1 ; :'!J.C; th~· t Hhile tho 
:Pl~~nc vfr.s propc.rinr to k.1:E1 C'ff ho ,..,Jx:,nC.f'ncc: his r.icst r:nd thus 
prcvcnteC! tho :rlr.nc fr~~n pr:rtici';:'ir:tiq· in thr Fiic:.sirn. Clortrly, his 
pl~ce r,f cut:r v:r.s in thf, pl: nc ".nd in ttus dr.nccninr it, he r:.· s 
ruilty r f 01-,scnce ':!i.t'<.rui.Js.;;~ The crC.crs diroctinr <?CCU8('C tc 
r--:rt:J.cir.'::tc in G ccn1:::.1t rdssicn ever oner1Jr tcrri tr ry y:oro (-.rccrs that 
r'iircctcc'. t:1c pcrft'rl'1c.nco r f h~1z:-rdl'."\US c:ut~r (CM ETO l]Jf.,.* Urbri.n). 
Accuscc". 1:::; :)J'.'C'Sonco '.'.t the briefinr~ n.nc1 his pr.rtir.J.. cn!"lplfrnco with 
these 0rdcrs r.1:'.!·~cn it ncnifest th:~t thoy v:crn 1~rr~·urht. to his nttcr.tir'n. 
L:::i.stl~·, his r1vnc'rr.''1Cnt cf bis N'St c'n tho c:irplr.nn r:t the: thrcsh(•ld 
cf its riissirn, r:fnittocl~· bocr.us0 ho wts 1yc1101,7 1 :, suff:i.cfontly 
cstf:blishc.s thr.t his hi tent in sc Cl'.'·inc \:•:s t,.. ·:vric' 1nz,"rd0i,1s cntir . 11 

"The cC"r-rol~ ticn of tho lor·::-~l ririr:ciples" hc:n·in vitr. tr,r sn :1.n the 
Ur'.:~'-:Q er sc "is '.'. r1c.ttcr C'f tcchnicnl vn.luc r,nc: jntorcst. Urkn W'.S 

ch·'.rf"W1 ,,dth c.n u.nr:.i..ctr!( rizcd · nbsencc frcM_f:.!£.~' ~:n_:i 7:.:....~1.::.n ,,.ri th the 
j_ntcnt tc :wdc' hcz~1rcot~s C!uty. Tho prr,rf sh v1•x' th.d, he, rcl,sontcd · 
hir.i.sclf frcr-1 his stnticn for n porirc1 cf stx: fcys d.th full knC'wlo~re 
th~t ho, ~n~ tho rest rf the crow, ·ere in crnhrt np~r~tirn2l stntus 
l• ---- ---<.:tnd 1 1C'rc i;milor ~.ticip:'.to~ crc1ers t,.,. fl~." en crr::.h-::t riissicns .<'.t r.ny tine. 
These fl'ct::; justifioc tho ccurt j_n finr.5.n:· th:-.t his uncuthrrizcc~ 
':>QSOnCO frCM his or:-f'.niz.':>ti0n Vi'.:S l'lrtivctcc'. bv his CCSire to ~'.VCiC tho 
pcrils ~n:-1 br:zrrc"sc·f th;Sc;-'future ·cr1"lbct fli~·hts which he kne'n were 
cnrto..in t" recur. Under these circunst:::nccs it v.r:1.s mcesscry .fer hiri 
t0 '...:.CSont hinsclf frcn Lis rrr·r:niz-::tirn in r·.rrcr t"· CTCCC'rl:'lish ris 
purp"SG. In the inst:~nt cr•.SG: /Q.ccuso~/ c'!'."S ch~rcoc with ~bscntin['. 
hi"'lsclf frc!'l l:is ril."co rf c1uty, viz, the hr::ibE:r r.s it w~rn ~brut tc 
:~z~pr:.rt r·n :i.ts r!1issir,n, rith the j_y:tcnt tr. eve id haz~rC'cus c1uty. 
Proof 'f' his cllcccd "liscn:x~uct vr-'"s thcrcf<To n"-rrn.·;ec~ t,, the 
.syx1cific '}11C~ pr.rtioul::J.r pPrils rrC r::J.Z'TC'.S r·f. this pr.rticulr:r ~issicn, 
Tho er- so thcr2fcro TICY h:- ~- ss:1.rd.lr..tcc'1 tC' tho tTQ 11-bwrm p"'t tern r f 
C'.:'SOS involvinc :'bsonccs r:it:::• rt lc::.Yc t" ~vcic~ h~z~rdr-us (:ut;y hy 
Grcunc'! Force porsrm:wl when cnnfr":1tcf! '.;itr. :ir:r.icc'i'.'..to, specific 
hc.z:crc1 s c·f c. present c1c.fincc'. Tiissi·~·n ***·" J1l_h.·.r 96~ Rafus~ tc Flv: 
Tho .b..-:i 96 spocific~ ti(~n 11 in offeet ,.llc;-c:' t~:'.'..t ;cc,:t;;;d r:rr,nr'.f~l~
refuscr'. tn nccrnpr.ny his crm-, ;•:rich he'' ~cen (rr"!orcc1 1Jy Ccptclin *-)(+it
to executo c. crmbr:t cp(T·'ti<n:::l riissi'.'n r-vcr crnmy held territcry." 
"Tho rrovc.nen cf tho r:ffcnso ch 0 rcec~ ia :: wrcnr·ful rc.ft!sal to 
accc·!"'.pc.r:y his crew l"n : c •r-.h· t :iissi•'n thet h~ r1 boon 0rccred *** · 
rr"thcr then '.', willful c1isl'l1otionce r f:'.ilur~o tn cboy *•)(·*·0 r·. 

C,·nsequently, the ff"..H1JrLl::.....IT.:?3:.Q !he' i,c~cl:!ti tv cf tro cfficer wh0 
£!:~ tho :?li.ssicn cic1 nrt mislot'C '.':CCUSO<~ r r projw~ice hi3 
siJbstc.ntic.l richts. 11 The evidence suff:i.cientl;/ surpcrtod tho fim1 ing 
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of ·fuilt herein. (3) !~1,ltirlici_!,y.:, 111'.ccusec crT,r,uct ccnstitutec tt10 
se-,<:U': te r.n(1 c1isti.nct off8nses. 11 The J.~7 28-58 offense reauirec"'. 
~c~1.i.sec'' s so:)eciffc intent t'."' c:;voi\' hrzr,rc~o1~s riutir c.t tho time· he left 
his ;:-ilc.ce cf dutS: (the hc·M.hcr). This e lern.ent isv not involved in tne 
seconf c-ffense. "It vms co:r-;'--~tent ~r Conrress tt> ccn0unce c-.ccusfx'.' s 
c0~1.C"'.uct ~s. c0nstitutirir· ncre. th::tn 0no rffense r·nd to cuthcrize 
"11Jnishment :'nr nach offense .. II There v:os no mu.lti:rlication •.LJt.) "Conb~t 
flyj nr 'Fe;c~j n!l..§hsrt ('f leral insrmj tv is, of course, no defense. 
Accuser~ ts Mentrtl ros,-,r:ns~.hilitir f("\r his cn!'l::uct Wf!S unfler the evfr"'.ence 
solel;r n Cj_Ucsticr cf. fac+ fer the court *':-'<-. JCI~ ETO ll01f?3 rTanrio;r.~ 
28 Jul 45). . 

f.ccusec ....~rns fonnr1 ,~uil~y nf i1csortion in violntinn of AIT .58::urK1er 
A~l 2G circunstt.nces. HELD: u;c;1.L:Y SUFFICIHJT. 11 .P.ccused, vihen told 
the ci.nticirc.toc crc-.ssinc of tho F.oor /Liver/ wo11lc'1 j>robebly be r.pi.inst 
thG eneny enc~ wr:s 'fir11r~"i:1' to_ bo (1n:nrc!'rus, v0icec disw1provc.l of thr) 
if :J<\ en•' stntor1 when the shells i::t~irtH1 t~ c0m0 ho rr(l:'lf nnt be ·eroun( ... 
th.::Lt ho nr: s roinf .A.';ZOL ~x~cn.uso cne r,10re r 1oulc1 nl".'t hu::t bin.', .Threo 
r"e.vs lr.t.~r ht' t:hsontec~ hi""lsclf •~ithout lcnve. At thnt ti)""le his unit 
rms in the H*** Forest no::ir P*';:-i,, Gcrr1::n:•. Tho:J E*** Fcrcst oxtencs 
frcn P*-H· or:.stv:nrr-113~ f0r nbc-ut six r-i5.lcs tr: v:ithin ~.h0i_~t throe miles 
C•f thG r.oor. Of this the CC>Urt CC'1.'.l(~ ti:.J.:0 ~ .....·.r':'.cial nr,ticc ***. Ttris 
it r:.p:-'ccrs that !',t th;.;; time r;n(: ~1:-cc rccUS(}'~ r: 11sr:ntoc~ hlmself withriut 
lenvo he anc; his unit vmro thrc,r.:· tr> nir\', nilP.s frcri tho F•ocr. Four 
(kys·lc.tor his unit n~r'c the crc-ss5.nr. It t:r:s i--:0t nocc.sscry to shc.w 
tha.t tho rsseult cr'"'ssin;; 1 ri''r!'lr.11.;r r'. h:::.z::-,r~.::,.,.,s '):)orntfrn, t'ms, in 
f".ct, r;s hr:.zrrcrms cs untici~":tC',,. The :lnfnronco is Cl>!'ncllinr thct 
rccu::ii:x" ~·.tsontcr" I'.il"'lsc·lf t.I') ':V:':i.-' tho cr0ssinr: - He ccclnroc:-1 his 
tntc:tinn. The; rrt•;iri.~l j_1itrmt "'..'~S 1~is intent ·r,t th.;:: ti,.,1c he f hsc1nt.01',. 
hinsolf rri.t'.vt:t 1.c:<~v;;-:;** • 11 • lt:....TJ.O 1071.3 !.!::.rtin 23 Jun 451 

.h.ccuso2_ Yl:"JS f.;uni'l ruilty Of (~C'S<:rtfon in ViC•lr:tti0n Of f1.'J 5f: unc'cr 
;.·:.: 28 circunGta11ces~ · HELD: LEGALLY SUITICIEilT. fil-1'..bL.cvic'once 
su~-:iyiortor.1. t1:1.o finr1 .i.n£:' 0f f'Uilt. ~~lnti~n: 11 Noither [1Ccnsod 

·nor- his counsel cxrressly C\lnsentoc1 tn tho sti·-.,•1lt~tion :-ol·1ti11r, to 
~'1?:!~ 0f tr.:: c.llc,-of rosorti"n, rn<:1 it r1oes n0t a.'•"."le<:..r thc.t t.ho 
cC'urt r.ccsrtca 1t. Sfr,ce ccc1.'SE1~ 1s unsw•rn st!-'.tonont inr1ic·f'toa thc.t 
he EUrronr\:::rcr.~ W·lnnt.nril~t tn ilj_il,itc.ry cr·ntrc-1, the cc-t~rt s.hnulG ho.ye 
scrutlrd.zc::" tho sti;.ulotion nnrc clcscly nnc1 shcuV h<'V€' ro·jgctoc~ nny 
pert 0f it D(t srti.s+'cct<""!'Y t(' r-cc1 1.scc~ ***· HoYv:vcr, since t·ha 0fi't<nse 
wcs cC"r.ir:itt-=i' r'.t thr) iu;tnnt rt·cu::i0c1 :!..;:ft his 0rr«~mizd,ion w ;_th....the' 
nCCOSSr~ry inte;nt *-II·* 1 ;:J1t1 s-l_riC 1) ""'l!'OOf .~$ tn th.:) ti.;r!"l tnriti0n ls , 
in:oictorir,l ***, 1•.cei's"(l' s sn.1~str ..ntinl rit :hts v::eren;:;t injur icmsly 
effected. (?) Dr tc "·f Trir:l: "i~lt'-\r·nch it o.~--~errs thrt r~ccu~oc1. v::-,s · 
trice~ en thr-, srr:c -:"·~·to th<; chrrres ~:.'i'rc ssrvcr~ U~'c-n hir:i, c~ofe,nse 
c0unscl ex;-.rc:ssly st.·:t.:-:r~ th'.0 t < ccus::(, c1 ir1 lY't 0bjcct t0 being t:r-iec1 nt 
th') tine. /iccuser11 s unm-;~rn st:~fo::.cnt su['rcsts c ~'robcbility thGt hG 
v:nulG n0t h~vo hcn"'fitc<~ 11y further' tirro in rh:i.ch tn :rre:-'r:rc .for trial, 
r.nc~ in thf'l r1 ~scnce r.f n shr·win'." rf ~rc5utic(~ !'t<sultinr tr) hiri frcm 
tric..l en such s!-0rt1nrtfoo, tho finf'.1n["S Cl-.~n0t ro r1isturhec°'. ***'~•" 
(CM ETO 10955 Vr'l~tilo Illi.ur- ·422 
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·335 

' Accusec1 wr.s fr;tm(~ ruiJ.ty cf o. hr;::r,ch cf rrr0st ,~ccurrinc in 
:!c.1vel'!1cer 1944, in viol::tinr. of 11."7 69; c:1:c1 0.f .'.: Dccorr.:1or 19.4.4 :::i€'8·-:rt.hn 
ln vi"l'.'tinn of 11.1: 5f', ".lnc1cr L:.-; 2~· circur:'lst:::1cos. HELD: LEGi.LLY 
S'tTfFICIEIG. fil I~cstrnint St<::.tus; .1:i.~·1 ~i-5f': 11 Tho fr-ct thnt cccnscc 
v1:-:s · :l.n fi. terrir:Jrn:::-y stctus <'f r:;str::ir~t ~net. rcncer hin i!'lr.une froM 
siich hri.z::.rdous duty 0r in:"'0rtont sorvico ~-:hie}: his C•....:iinnn,~inc nfficcr 
mir~t have seen flt to 5."l:"'C'Se u.,0n hir'l ot r:.n;· tine r.nr1 clcnrly c1 id 
n0t pr0clu<:'!o tl:.e COT11"'issi0r.. b7 h::..i'l ,-.,f tho el2.cC'•?C nffenso rf cesertion. 11 
t2\ .-.,.,.,,ci"f 4 c"t~on• .,.n +he "bsc-ncc· ··+' ,, r~-i.,..rct .·+t··ck '")r ., sn1~"J1"nr·· of\Iv.,,. . . .:..\ .L.- • ...... ..,J u . ... ··-- ........-'r- """'u r:.. c._, ...... _, t· .· 


projur:icc, th8 f:i.iluro cf the A~7 2~-58 sp<:cif:!cttio:r: 11 tn <"'.llore the 
s~ecific n'1ture of the h::zar'~'"'US f~ut~r vr :!.;-·~r·rtr.nt service which 
accusf'ld inten'er tc ry.-..j_d, 2.n cr'nfcrnity ;iith th 1.:. n:--::-'r:::ivcc1 fGrm, 
cle::irlv v•c:s not such c. n:::t.nrinl crr-:-r -'~fJ to rcql.1.iro c"isn·1:·rcvnl rf the 
find in[· r f .-:uilty *"11·7:·. 11 ..Ll2 Evi,~ence: i:.cr,1i sot! h~.c" l·ncv:l~~, re trJ~t his 
c0m~.'.m~:r v:2s to Vinvo cut tho c1<--.;r of his r llcrcf. <·ffcnse tri a. :irsitic:n on 
the lfr0, 11 c.ltJ-:c»uch he t:-stifieri thnt lv:: tY')·urht the~ ~~0sttinn wrnlr" 1:-e 
a (~cfonsivs ,~nc. Other test:i.n"nv inr'licrtor1 h1.s ·-re.f.·ronc0 for Y.'e~:r 

11 

r:rro:--..ffe7:1.r1ittec"°1. l4te left bCC~lll St?, · 0f C ~,}"'~r 1-.ir'. ~·~·jct:t lr·r·kinr· [~t ~:or~d 
bofios. H::: vms r.•:·.•o.y 34 r'o.ys. His r~1ilt --f J:..:; 2;-- .. 5[' >-;ns r.strJ1lis~cr':, 
::.s w~s his SO'Y:·..r~ to >'Ui.lt nf tho chr,1•rc(1 ;;,:·;· 69 l'.'ff.-;msc. (Cir ETO 1125:~ 
P::-;rpnlizzi 1P- J.lF'. 1+5) 

.c"..CC1~Sc·-'. r:<»S fnt·,nr:' ruilty Cf r~esc:rti:-n ir, Vi·~l.'.tir·n r·f ;._·,;· 5r~ i1:;::1or 
b.':l 28 circu.1st2r:.cns. HELD: LE.GALLY S'..TFICTI:rr. (1) C'rv'<Y;:~ti0Dl. ~'ihilo 
0rcin'.'rily it will be ~:'.-ros1me<l th:.t the c'·.·~·nns;:) :,f c,:n1-',-;r::.tinn ~oos not 
exist 11 r!h;r0 nr·t rnised ·i.t th'"; triGl b:r r'r,f\<:n~) cnmsc.:l -***, further 
incuir\~ ·X-*+:·::-,n.cc.r S rr<'JiCr in th0 instnnt C'.-, s;.~ l<CC~ US0 C·f C<:rt~ in fncts 

0 11rt:~:-.°''~:::· inc :i:; thr, rcllicc ~Cl.~ ntt'.'.chec? -4,;" t'rt0 rccr·rr1 f tric.1,1 - 11 In 
c1 ccic}ir.f' this qucstiur., it sh01~lr' he ro~c!1h·T(·~: th·:ct r0st,...,rr:ti"n tn flutv 
is n·">t ;-·cnc:.rr:.11~~ r c-r~x:1 er: ~s n r'0.fon.s·:; -,n,1. "':-'. r: tcs ns such .:!}lY i.n th0 
sinrlo c:'.se nf r1.Gsc,rtinn 2 r;b.;re it is [;.:/ ·0r1 r.i-,ut v!ith cc'rtnin 1r.r·-:irknt 
rortr:i cticns ***. It n1:y r.lsn !n n·'tcr' t'.":.t:t i~r.,..,.,,~ Lerul:::tirns in fC"rco 
.,,j,.,rc,n ti..1·0 r1'1"1 '"T~S f~rc+"··...,(~(':'·+,-,,' r'1'f'f'c.,.. :·r·"~"' T°(Y~11'"ti,···"'S nn ti...1,iS.f'.,..(""'.~J.t'I;.:. r~ - "" ,_,, 1i.... ~ ..:.iv <.., •. J. ... v~'· ........ v • .J.- . ~ .... i. , , . ..... ·t L.-· · .... . ~-

['"int currently ~ n fc•rco, :'r.<' t:; :';~e>r0~tl~.,.. ccttc:T ·J..·· t0C:, ' s JTPsent Arny 
fDnJ.lr:tL-.ns c~o n'.-,t, cithc!' the CX"'."'res,s re"l.<va}. rf n ~11rior ndnin:l.strntive 

~ ~ --------~~~-

c '.-J. r~.!:£'.Q cf" c1osortion ns h·-.vj_nc 'been crrc·ncrr::sly !'l<·r1 i:-: nr th(:· cx_:-.ross 
resto~ntion to futy "f r;n r.r'r0,i ttcc1 f

1 essrter 11.nC'or cert~15.n *** 7"·o:r.nltics 
set fnrth in the then I'·'Jr:ul~tin!!S ***· It is felt th::t the rule which 
rri:.kes restorction tr c1ut,r ·Iiithr"..1.t trinl ~ r'·':::'cn.::o tc tho (oscrtir n tn 
which s1Jch rostcr<:tit'r ~-:~l1::tes sh,··u1r~ n---t ~xtcn:1 cr. 1-iut, r-n th(~ cc·ntrQr7 , 
s::rulr'! ~Je ::.t'~rr(•wly cn:struef.. *** In the fr.stcnt cc.. se it c::':~c!nr:; thc.t 
~~ restnr~tinn t" c1~.1.ty ;;;~ s :-1':(1) 'r:i..r:,~.rily en the rocr:--,r•enc'.~-:ti.. r-n 
Of the 1 iVision rtRSi stnnt r( iute'.i;t~£_0_l, t0 -r.bf·~ the !'1'.:.-':-ter ?t'"'r, i.cen 
referred hy ec 11nrrn.nt c-:'ficcr ::.:-: the d'~"icc d' ~.he stoff jr~.r'r-i:· r:cv0crtc, 
"m-1 that neither the cr:-:.trK:nr1 in;· ,·cn·.':C''.l rv-'r r1:is st::~ff J1;:-1 :·e r>f'vr.ccto 
b"r knnwle<lr'o of tbs l'ctirn te..ke~1. :7i t"!'::;·ut r ~t:'':'·t:.nc t<' sot f0rth t!·10 
exnct rr0cer'\UI'e ~8CGSf'T~t, it :_8 c,.:r:cJ.n-"r--'l th~·t th•.) r:.ctic!'l here tnlrnn 
vms n0t such :1.s tn c L3tit11.tc~ c..n 1 nnc··n,'!:i.t-~~,,~,1 ;.~r.,st:.,r~:ti~,n t~ .-:1:.t;-;r by 
'.:lD r;uthcrit:r C('nr·ctc-nt tc r-r:' er t.d.r.. l 1 '.:r:>' hc:XH,;8 r' l/' W't ··.r~~unt tn 
C"n structivo er n•' (·nr.ti "ll c'f: c. ~C'l::::c:r' 1 s ,.. L'::>m.:c **-~. 11 ( 2) The~ PYi'~cnco su·-.
:'crtec tho fin(inr 0:: r_ccu3cr: I [l ··t~ilt. {c;i :S':'O lll,Ql3c1-:'..1-;.~z i .Jun-ZS)
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Accused VT~S fo1:n,1 cuiJ.t:r C'f <1.cscrtinn J.!1 ·\'ir·lr.tiC'n cf J.S.' 58 under 
AV.' 2f circumstr_nces (lC l\;r·ver".bor 1SI4). EE,LD: ILGAL:WY ESUFFICIE1'1T. 
(1) Except :r6v the rri"rrinr· r8ncrts, t.horo is ~mpc.to)-ltcvic1 onco 
thc.t the c;.bscnco TI"S r.•ithrut le0ve. *** Tl:o r.~rnin;· rcncrts were 
sic::;ec. by the rcriJ'l10nhl~~ c·fficQI, r:-:thcr thr.~ by tho 
conr1rnc"inc 0fficcr, ..-:s rccir;.irot': r•~r ii7~ 345-·L,OO, 1 IJny 191 ..4, soc VI, 
per 1;2. 0 i:ho ~snr'.nt~<n nf rof1ll'.'rity *** c::,rn<t r.riso **~c- boc<JlSG 
tho r.0rni?:1C rc:pC'rts Yiorc sir·noc". b~r en rL~:i.cc~r nrt r.utr•0rizoc"'. by t}w 
i'.r~s tc sic·n tho s~T'JC; rmC1 were thcrcfoi:-c i1r t r-c"'.ro7 ,;3i1Jlo iYl ovic1cnc0. 
Tho;jr prsscs0:x~ yy· officr:cy res ::--.ffidc.l wr:I.t·~r ~~L: "'·**· .Attention is 
;>~rtict~lr:r]y ir.vitcr1 tr- ttc fc:..ct thc.t p~r. !+2> .1 ·?. .345-400, 3 Ja.uc.ry 
1945, •::.~s ~-"t in ef!'cct c,n the c,c.tcs r:f these ; t' · ·in.:: rc:'.'crts. · 
Likewise, i."!10 :-,ircctivo c.f the CG, ETO, cr-:r.tr.i.r:<:' · ., :'.::Jr 119, ETO, 
]:.~_pccer.h~,_-~·-··_c•,:,j~~. 3<:·c 4, vms nnt ir effoct. :·:01·,; '::'.)..:':!:: c.prlicnbJ.e, 
+h,.., ,...,r:rr·i-r, ···· 10·~+.~ ".'("Ulr1 h"iire l>el'"·r.· r1'r.. ; S"'l·i-.,ln ·. , '-·-rronC1er•
lJ "''-" l .. "".!. ·- t ·- ..... l . ..L ...,;0 \j '" .. ~·· •. ,_. .J. ·~·- l ..- ....... ~ -....., J ..:·:.)_.----·--· 


1
1'1.,Tcr uill :);:;cncc· ?it:ir ~lt lorve he i::o£"c.rrc [.;_.. ,;· ; ~1-.: prcven surrenc1or 
of :-.cc·l:..:::.• :· c~t c· c:istc,:rt. 3t"t:Lrn. Th<J.:i.·>JT'' c:· ,"::..c.l is therefore 
ler·c.J.·~~T !..· f'J.fficic11t t,.., mi.:-irYrt the f:'..i-::''." ncs cf c ..1ilt .:me tho sentence. 
(rr·tc L ..~·:., n,ccusor"' h<~f been rf.. C''!':!!cnr1 cc1 

::. ' r thr.: 1: ··nr·rcssirnc;l Hccr:l 0f 
Hen~:, fC'r ~~cticn "n 6. Juno 19i+4.) iCI~.J~1'0 l~{:.:.::~-··:p:,rl~o 5 Jnl]:TI 

.Accusec: V'C".s :>rcpcrly chnrroi1 rri th t~Pso·,ti"n, in violctirn 0f 
A'il 58 un:'er i.~: 2:: cirC1:1".lstc,ncos. Ho :p<:rtir.lly rler.:.c1 ec'. [Uilty in 
Vi'"'leticn <f I,g 61. Ho '7~:s f;•11r.c' cuilty pJr his '!kc. nf A.~1 61 ruilt. 
HELD: LEGJ.LLY Sl'FI'TCIETT. (1l..Q1J.:Lt:" P:\..c~r:: SnE",cific ... tion: 11 The 
f,CCUSec~ in effect ple~:~1 0C1 >:;Uilt7 tc- tte fr•lln7inf srocificGtion, tl1C~ 

vms f crr:iC1, f1J.il ty thc:::-ecf 1 In thct *** r1 ic1 r:. }-.~cnt hinsclf fr0n his 
orscnizc.ti011 r,n( c'1tltios c:ct ***.I Tho custC':-l[:r:r fc rnc.:.l v:crc'.s Iv:i thrqt 
pr...,per le"'.V3 1 1'!ere cmi t tee~ frnn :;iloc. r..nc1.· f ilx'ir:.rs, r nc, tho r.·rrc' s 
1 cnc1

. c~u.ti8s' wGro usce1 i~ lj_cll.::"thEJr·ocf. 01-wi''1J.sly, leek cf 2uthcrity 
to. be ~.hsont is a neccss<:,ry clcnent cf tho cffonsc ***, but c rrtninl~r 
n0 sterectypef . .::-.nr invcri:: blc fcr1"\ nco~~ re user tr- str:te it. If tho 
eccuse<'1 h~c' le;;.vo er \l.".S cv'.'cur.toc~ thr~uch ·r.-lcc~ic'.'.l chc.nrols 0r 
~ssirhc~ clscwhcro, he 0C'~lf hr.vo n~ ~uties r:.t tho stcti~n nlloco~. 
Tho fine'. inc cf ebsonce 1 fron his rr:c·r>nizr ti0n r,nr~ C'utics 1 oxch1.C:os 
the pnssibility cf nny ·0thor r:°!"Jscnco .thr.n .~nc r:it}rut lc~'.vo, c:n'." w::s 
thcrofcro the oquivc.lont cf tho cFstcno.ry f cri:1. It V." s t:'.1c so.r::.o :''S c. 
finc'inf thnt 'ho w~-.s F~bscnt frcn }:is r-rcrn:i.v·ticn d1r:ro it ncs bis f.uty 

1to bo cnc ';'.'l1Cro ho h..-C: c1utics tc rerfcrn 1 viz., r1i th0ut lc:::vo. Thi fl 

is tho c-sc of en ir.tcr:Jrotr.tinn rif c fir,C'ir.;- r:nc'. nrt cf Q snccifi. ' . 
cc.ticn. . Tho Bor:rc~ cf f,eviow shrulc1 r,rt to. tco technicetl in v:oir;hinG 
tho i;·:c·rr,s usor. ***· It is n0t c0ntcnrlc.tc•1 in t:io !1ilitr<ry jucicin.l 
rrc1cess th~t fiw1 inrs shrult~ -hccc110 enk.nrloC'. in tho steril8 
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c.rtificio.litios of co!'l1110n 1::-.vr vcrr~icts. Hovrcvcr, this lihoro.l 

r.:ttituco c"?oes not exc~rne tho c•1 relossncss here 8Xhihitor which 

is c':eplcrnblo. 11 fill ETO 11987 Johnstf:n 20 Jul L.5) 


i:..ccusoc1 wc,s fcunG. cuilty of r'.esorticn in vfrlc..tion of A:7 52 tillc1 er 
L~"J 28 d.rcumstc.ncos, frnn 9 Dec 44 tc 14 JE'.n /,5; r.nr~ cf '..m oscnpe frrn 
c"nfinor:e:nt 0n 14 Jen 45 :i.n vi0J.nti0n cf .AiJ 69, HElD: LEGLLLY 
Sl:PFICIErIT. 11 0n 9 Doc 4/,, the '!'lissicn of nccuso-:1 1 s c; r,:;,c.n~r W".S tho 
1 b.cticD.l cner'.'tj_cn 1 cf errs sine tho Sem~ Rj.vcr i'1 tho ·ridr.ity cf 

Dillinfen, Germc.py rt 0330 h:urs. Th0 cnnpr.ny j ssvc1 rfirt. nunbcrs, 

hc-:ct crc'e:::-s, r:n•' t1:1c rrc1 or r:f '!erch frrr,i the .'r.gsc.I'J::~~~_;'J].:£~ t' the 

rivor lino. J:..cc1' soc". 1-:.r..s pr::; sent '.:'. t the ' rricrrC.r ti_\_''.'. 1~*"·'. :, The 

::sseriply c.ref'. lw.s n1Y·ut tr.rec !:!ilos frcn Dillincen \,t·;o r~·r:.l'·.entic 

!1t.ps). "He r:r.s nr·t :):;~.::scr~t r:hen c. c:rieck cf pc::.~sc::,~~c.~. v:-:.s ~~r:c1 3 500 

y~.rds short cf' the r:lxcr lir.e f'.nc: cculr1 nnt he f c·~.:.:· c~oopi tn scl~.tch. 


Thero •r· s sc,..,.o .'.__cc.::l:~_'...~Jr:-~!}-'. in Uw cress inc -1:-:l(-*. · ;. st~.tcno11 ;.. , ... ·~he 


r.ccusoc: et the '.;]1r::::; c.::· ;··0·';n:rn tc the crnprny th~t !."'o 1 to0k :-f;-! 


because ho 'cr1J~_::-1,· 4-. ,.~ .. -.·:c i":, ~n:· lrnfor' r:r-s c)Y.C1'!.'.ci:;;c' *+'·>'.' 

"Referenee to [. :~><~ :_ ,_._nL'. l•.'..· -A-* sh'.'v;s thr-.t Di J.._inrc·: "-'<* 0• ·: 

tvm r.ilcs r.r.r'L·}~ cf ,~ ·'t'rlnutc::·n, fi ''G niles .:'rc1 the .:~·:·-~:,• ".. : ~. :- .... 


.~na cb,...ut one Milo c~.. st 0f t~'":t:: s~.~~ F~i-.:.·c;~. Tl10 Br·.-:.. 7 .:: ~·::." i· '.! _).:~· 


· will tnke iuric_j.P.l_r:_c_tice cf ths fc:lL,::inr; thr:-t -the !'·-fr-',: ;c :u c"'!ted 
w:--, s v1ri thin tho Gcr~r:n ~7c?_"t~·::~-1 ~ r Sior·r.riec~ IJi~o !, ['. ~JoJ_-t:. ....... 
fcrtific.c,tions ;;hich cxtom'·::r" fr~;-: 3.,,_·it:3orlr:~v' t0 ttn rk:::'~.~,, So'.:.'. c:nc'. 

1':!hich r1rs nc·t trr.versof by ..... ,_~r tr': j•S s"i.1th cf tho Lm:c'"11x·i.u f ;-.c·r('cr 
until the Snrinf ('f 1945 ri.nr: tr··t the ·B:'.ttlc cf s~.r,rlr:utcrn v:<:s in 
Drorress in. tho first holf ('f Dccc;ber-1944. ·T:r...(;3(; nn: r'Znornl fc.cts 
~f histcry,· purlish8c'3. in the prc,ss thrruchc.,ut tho ;·~~r'.!f ~ s they 
.-.c~urrcc, cn~1. thcrcfcro cc.,r:ir-,n k:r:cwlec1 p_, cf d:.ich Juf.icin.l :1otico is 
proper ***. Thus the cviccnco, sprcific cs tn ~lcco r~ni! tine, vihon 
fccused within the fr.cts 0f CQIDOcn· knowle:::'.re is that of an im;;on,s!ihg ·'· 
nirht crossinr'. e.micst Siecfried Li::-ic C.efenses a'Jout two miles frcm 
the combat e.ree. e.t Sanrlautern. The evidence· is P.lso thc,t th~ 
~inc i.'\Tf.S n combot ncticn r.p:dnst the cnery. Arnone milik.ry !::'en 
certain profession~l terms hcve n tcchnicc.l rr:.E,nninc, •· s c,xc:ct c.nc 
cet0rmi~ntivo ['.S the tochnical terms of other professions. The 
roeore c{ ·trinl *** is rC>;:ilete viith snch terms. For tho convenience 
of the lay rer.cer :i. somo of theso *** hr:vo hoeri u.ndcrlined in the · 
statement of the .evic.cnce **~-. TM 20-205, D1~ct5.nn"rv cf U.S. Ar":!.'. 
TE-.rms 2 18 Jen 44, c0ntr..ins tho follo•:Jir>.f c"efi.r:i~ions: Onorntio~.:_ 
i!ilitery r.ction; cc.rr;rinc c-:.i.t ...,_ militnry ni ssion. 1J:£ticnl oi·v:T~tfo!_t§_ 
Combnt orx;ration. J,ssornb1.y nre~.: Arce.. in which tho elomonts 0f :auch 
COMm~nd ;re nssenr1Ze-:;rcr;~r0tory to furtI'.or rcti0n. In, a~citio~-

. 'tcriontnt.;c..,..,I ,.,,n,,. be ~ 1 1C1 l°CJ·.,11,,. c"o.,.J·n-·-" n"' ""'r1 C prOC"S~ ,..,+' in"'+.,..,,,,,t·~;.., · 1 ---- (.~ 4.. L.t. "·'"""d tJ"~. · •"-.J...d J... _,,l_,,L~ ~ ... o v.. . tJ ~- ...1-L ...... .:.:iv.:.i......v .L.L.i.::

pcrsonnol ::::.s to their onvirons '<n.:i c:utios, rr.c~ 1situnticn 1 C'.S the 

loc"l.ticn nnc~ combi::t rolrtirn nf our trcors nnc1 tb:··se cf tho cnom:,: 

at n cortnin time, er r.s the tr.ctic:::,l "r strc,to[ ic ricture nt :the · _ 

time. Yii th COirL"10nly knr·1sn r~ cts juc'.icially ncticec:· r..na tr:erl:'lS 

dcfineC., the Clecr rrccf in this c:.:so is: i.iccusoC vrns t:·lc1 the 
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location of the ene"'w troops, anc'. thet a comliat mili tc.ry ,,ction of 
cross in;- the Sc-.nr River to the enst W'lS orc8red. He WfcS present nr.out 
tr.'o r.J.iles fron tho river nt Siersdorf where the compnny wc:.s nssomblec'. 
propr.r~tC'ry tr. cctfr,n, hut absent after the nrrch then rnnce to tho 
river. The crossinc of this stro1:1m ·in the Sicr:frfor1 fortificctio11s 
bercn at 0330 hours in o. ccnfusec mc.nncr ahr·ut twn niles north of tho 
nctive sector in Sa~rlnut8rn. Tlus prcperly consic1cred, the record of 
trinl. shews boy0nc'. r.11 ror.sonr-blo f.~v 1)t th.'.1.t r·eg;c-rc~o~s f.il~LJ.. of vrhich 
he must hnve kn0vm, wrs ir.ininent r,t t:1•:; crnss1nr or srr:n thcrecftor, · 
nnc the C'!urt V'TS justifioc1 in inforri:rp th,~t ho loft *** to escape 
the C'cn[crs he fecc.roc *** . 11 (CH ET6 120Q7 Pierce 2' -~on l+.51 

Accusoc'. vns fnmc1 '."'1.~iJ.t3r cf c1 21:rnrtion hi vinlntion of JS[ 58 under 
li':I 2[; circur:stcnccs. HELD: LBG!,,LLY SUfFICISl·IT. 11Lccused 1 s platoon hcc 
been nttrcctoc. to tho **th Inff'.ntry in rursuit cf the oneny c.fter the 
Sc.int Lo 'r1rec.k tr.rr"\).['h 1 :i.r: :~""rnr:nc"y. 11 Im:""ec1 icete ly prier to accused 1 s 
c".cpo.rture his plr:t0on wr:s cnc0 cec1 in mir.o rsr.i0vnl vrcrk rmc1 wc.s in the 
spec.rhecc1 c·f t~.e :;-::rsuit cf tho Gernc.ns. Th::t snch duty v;es hnzcrdous 
will n0t be t"rlinsr.i~. i;,ccusec1 he.c1 been enrr reel in such work. It is 
therefore n fc.ir t""nc'I just inference thrt Pccuso<~ WGS nctunll:;,r onrc.cec 
in hnz2rc.ous opcnticns nhon /r:.n1 C'rc".cr ''Tr'.s rocoiv,;d by the rlntoon 
tc return to ttc c0::ipc.ny. Thero is nr:i substr.ntio 1 evic1encc thnt he 
know of tho crc1 c!' *** c.nc1 n0t n scintilla thn.t such return mcnnt thc.t 
the plctcon 1 s hnzrr:".cus c1utios rmro in<~.cfir:.itel:;" susponc".ec~. Rather 
the evir1 cnce supports the cc:nclusirn thr.t Gll ncnbers of tho plctc·cn 
uncorstoC'C: tk.t c..r:y rct'..Tn to tho c 0 rT[Ymy nron noant there would bo a 
tenpore.ry rest p~ri_cr:l cf J or 4 c".['ys c.nd then thA ::-ilntoon woulc1 resurrie 
its usunl cperr,ticns cf perilous mine renr1v!:ll w0rk in riursuit of the 
enemy. Such 1nt•:;rlm1cs 0f rest liotv.reen pcrinc's r·f hnzc.rdnus c1uty E'.re 
the crm.rricn lot C'f C"rr1_r,,.t enrineor bcttnli:"r.S nith ir.frmtrv cUvisicns. 
The inference is rinst irnT'ressive thr.t r ccusoc1 knew cnc1, un~erstcoc. 
clenrly the c 0 nsoquenc ...~s inv,,lver in the rotnrn to tho conpan;>r c.nd 
thr:t crntinued h2zrrr 0 us c"uties lny nhoo.c'\ Theso Y!i'·;ro the perils end 
hczarcs he soucht t" c.vdc. The situ2tiC'n thus rresented is of the 
sc..ne nature ris thrt \'f a t~rpicc,l h,ttlelino c~c.sertirn case. The 1 oneny' 
which c.ccusec fncec'! ':Jere n0t Gerr.ic.n s"lc"iors *** but the c.anrorC'us 
mines plentec" 1-\.;r ther.i r-n the. roncs tc prevent rtnc~ hincor the Americe.n 
ac'!vcmco. Accusec hnc1 ·:ctur;ll~,. onr1'.c-ec1 in this :1i(:1.ly perilous wcrk enc 
knew the risks invnlvc;:'l. He 10ft his cnr.;::;i~.n~ v:ith0ut authority in the 
mic1,st cf a here" c~ri:nc.irn ~,t ::m cnrrrtuJ1e time il1 rrc,or to i;vr-ic these 
certain future h'..C.zc;::.::s: His f1J.ilt v:,·s r-rovoc, *"**·" (Distinr;uish 
CT1 ETO 5958 Pm·ry-bllen; cnm:;::i:-.re: CIT ETO ·5079, Bm·:ers.) (err :ETO 12044 
Mc.y, Sr 5 J11n l5) 
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A."ccusec1 'w::.s fnunc1 ruilt:r of c1esorti0n in vinlctir>n ('f N;: 5[ 
1mcrr ;.:·; 28 circuJ.1.1.strncos. h'ELD: LEGJ.LLY SUFFICIENT •. An extr~ct 
cr'"''r 0f ~- Pirrninr rercrt Y!hicp wrs user, "cid nr't set fr·.rth nny 
si;·n'.Cturo or initir.ls on t1-.r-t r~rt rf the rep0rts oxtrnctec. The 
certificrte tc, the oxtr~.ct str:tec1 in pertinent pert: '*** the 
f,....ror·cinr is r. true cnr1 C"mrlcte copy (inclw1 ~n1 nn;r si~·nrturo 0r 
initinls Opporrin[" thereen) Of thr.t rc_rt r.f the r.ornin['. re:riort I 
7!:elc.tinr to c.:ccuso~/~. Tho pc·rsf·nnGl officer tostifiec'. thc.t he 
signed the extrc.ct ccny ftllC. ilr'.S the custc c1 ic~n C'f t~".G rriF:inr·.l, cf 
whiCh the co;1y Wrls ['.. true rorresonk.ticn; tho.t it we.s nrt !'lis futy 
t0 know the trutt enc" correctness cf the remerks; <nr th~t 1th-.:; 
field ccpy 1 therecf wc.s sur•mittod tc the crl"lpc.ny in the: ffolc'. ['.i;.~; 
w.'ls net ch::.ncec:. There W'cS !ll testil"lrn~· c.s t(' who sifnec' tho 
crigincl rorcrts. The <lcfenso cr·unsel r11.ioctec" tr' tho intrrc~ucticn 
cf the 'extrnct cory en tho rrcunr1 s thr.t it wrs hccrscc:r. His cbjcctirin 
wos overruled • 11 11 Stronf'. rcr.scn exists fer lir·lc~ing in tr.ts cr.:so thr>.t 
the circumstnnces cf tho ::>resencc ''f tl:o ~·.ccusoc~ "Il tho nirht rirrch, 
tho henvy fire o.t tho rivor r'n tho ur:-'rdc,ctot c:ssc.l'.lt bee.ts, his 
a'hsence ccrc ss tr.e strecm; n'1~0 '.1"."r.rel::onsfrn sc•ve~ w nt:Ls 11".tor in ~, 
. o~r "re~ re ..... --to fr,..,I'1 t'!-.-, h~+J-~.--- l1°ncs -~'1 c·'·" +~,__, l' ..·r>'1+'.. r1 1''"'C1 ~1,s...,r::co1r. '-~ "'-"' .""" J.•J.\ v .....u ·c.~ ..· _...... ~ . ' ... ·- :11... v.:..l., ~.i.. .. :..-.i.\ I./_ .,.J\..- . <.., t v .1. 

frcn 6 September 1944 u.'tl.til :. Lpril 1945 *7d. Be the"':- cs it n:J.y,
*** th8 ri.crninr repc·rt \Ts ~':1 c :;:-·orly "r',.,,is2:5rlo c,nc1 cc::1i•is-l.:,cnt tr-, rrovo 
tho Ai70L for the peri"C, cllop:cc1 

, It is ~rcs1'.I'1E:C~ in t:1c-: c:t1-sc.:nco c.f 
svic1 once tn. tho c(·ntro.ry th<"'t the C'dfin::-:.1, cf which the extro.ct 
wc.s tut o. ccn7: cf P f'crt, vrc s ror:ulr~r r,nrJ sirnoC! j I..2.:,"Wth.,o.r enc: 
:'.)reper i'r..rt by e:h rfficer c:--rr8tont t" sicn it, cmc' cc[~1iz"'.nt cf 
the fccts therein ccntdnec **"*. The finc"inr, c-f tho C(Trt thr.t 
8ccusor'\ left his crrcnizc.ticn with the intent tr r.vcic. r_f'.zr-·rc-10us 
·:'uty rms amrly surrc»rtcc; ***." (Cr,mrr.re prier Cf' S8 cf CI.I E':i'O 4756 
g_..-;rniscknr.) (CF ETO 12619 H::.tfiold 1 Sor 4.51 

.ilst Inr1 ; CP ETO 12619 Hr.tfielc}: 11 Thc c0v.rt rm~ tho pors0nnol 
fer tho prcsocuticn r.nc~ C\cfonso trioc1 tho c~~so .,n the t'b..ocr~r 

thc.t extre.ct cc :ri0s cf ncrnine rcrn:-ts rmat i_-,o ic'.cntifiec~ b:r 
o. conpetent cfffoor befc re tho~r c.rc r~f.r·issihle in ovir"'.cnco. 
The law is thc.t extr[ ct c·"D~~ ·'.:'re ec'l.nissH,lc vri th-·ut such 
ir'!entificnticn in ccmrt. They shculr' ccntc.in, hr·wever, tl:.e 
si~nr.tures er initif~ls ruthentico.tinr tho criginnl, enc the 
extrc.ct cop;r intrcc'.uco(~ in this cr.so cic~ nrt c~ntnin such 
si[W",turos er initic..ls. It is hcttcr :--rf'.ctice ·in cr.urts-' · 
mc.rtia.l to intrc,fuce tho rrifinr~l 1~,~rnir:.f r;;;1rrts icontif
ied by SOP10 porsrn whr cr:n testify th:t thG:r •:rcrc such 
criginnl ropcrts of the C' nrnnc'. in~{c1voc1 

• After tho intrc<
ducticn of these oriehwl rep·~rts, ,,_:i1ich rra tho bst · 
evicence, o.n extrcct CC'~Y !'1~Y ho sul stitutoc; fer tl:ol"l v!ith 
ler.ve cf court. In this C<'.SG tho· ccfc:r:so crunsol shr11lc 
hc.:.vo nskec the witnoss v:hc', if r.n:•"no, si,:·ncc'. ths orir,inc.ls. 
If the crifino.ls i7oro n0t si['nec' b:r .:-. )lt::~1scn hr·vjnr, personal 
knowleCee, the prcrorl:... ic!entifiec1 cririn~l r1r-rJ:: sr_cets sicncC 
by t:'. person ht.vine: k:r:"·Y!loc1 fo thcre,..·f si:r·ulc' ]!~vo "boon intro

c1ucec in evicence r.s D:fici."l strtcr.Gnts. 11 
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Accused ":![CS fc1md cuilt~r cf desertinn in vi•kticn !'f 1.Jl 58 ur1der 
L.~7 2f'" circrn:tstQnces. HELD: I.EGJ~LLY ST!F'FICIEl!T. i!:l_!hc eviflenco 
su:;:i'Yrtec the_ f_incinr cf ruilty. .f?..L'Iho S'Jecificr,tfrr:. c.lleres thnt 
nccnr.oc1 r.bsentec himself c.t er nec.r GuillEmellc, Itc.l~r, while the 
:i)rccf shews th1'.t r-.t the tine r.o r.hscntcc1 hinself his unit nr·.s ne<~r tho 
term cf Vc.lPlC'ntcne, It:-i.ly. Vlhilc those tvrc tc~ rmy hcve been nor.r 
e<.ch other, this fact is nr·.t shr·Fn by tho recerr"'.. Hcv:evor, there is 
nr vcrir:nce bctwc·on tho c1 :-t0 c.llcgoC' ~mr. the C:nte : 1rcvcc1 r.nc1 

, since 
nccusoc vm.s shewn tc hc.vc '.'.l·sontee1. hinself c·n tkt (':::-.te a.nr wc.s net 
therecftor soon v!ith '.:is c ·;..:'.>r'ny, tho srecific nbs'.'nco tr' which the 
Specificcticn r0lctos is clcnr nn~, in the 1'.hssnce cf objection, it 
mr:y ho c.ssumcc1 th::-.t thn 8:-'(>cificr ticn r.\.:1 oqu::tely o.:Jrrisec: c.ccusec cf 
tho cffenso ***. Further,. tho recere: c.s c whr le is sufficiently 
precise tC' r)rccluce r:. soc,·nc, trio.l fer the cffons0 invclvec. Thus, 
the varience -)(** is n'.·t fc.tcl:·,-,_-11.)_The ~1'.'le cf the tcrri.innticn cf 
nccusoc11 s c.1-sence w~~s net s[.~•t7n. Hcv·ovcr, this is imnntorinl "because 
the offense chc.rre:'l 1 is ccr:;'kte v1hc:n the rors0n n11sonts himself 
vdthrut ruthrrit~.r frcrn. :is rlr;co r·f service' with the nocessr~ry 
intent -i-:'** •11 · (er~ :s;_rro 12729' knruo 25 L.urr /5) 

c

b.ccused v:r.s frund cuilty r·f c1osortic n in vir-1:'.ti'n of LJ! 58, 
unc~or £.:,; 28 circur,stcnces .:ccurrinr en 0r et,...,ut 23 r:ovom;::ier 194/+. 
HELD: LEGALLY SillTIC IINT. 11 The sinr18 issue *** is whether the 
ry·rninr· reT'0rt entry cf 11 J:um~ry 191+5", rGncinf nc1y tc 1~~101 23 
Nc·v 1944 til".le unkncvm" 11 is rr00f cf cccusoc 1 s r>:rssr:mce, '.7ith nn 
ensrdn[ r,~scnco frrn tho C'rl}'cny c·n 23 Ncven~.o!~. If it is, the 
events of 20 NcveDbor, recited in evidonco, r.re rf little sirnifi
c2nce. It h::-.s elrenc"y l'-·oon hcl<'1. thr.t ::-. like ontry, ccntompcrGneC'usly 
mr-c:o, is ;irim?.;__r~cic:;, l'rocf cf :rrcsonc:; ut tho tir.10 sto.toc1. (err ETO 
7312, t_n(row), but tho entry in tho :insk.nt ccse v:-:cs !11'.""c1 e nore them 
six nooJ-::s r.ftcr tJ::o event 2 ::-:1c'1 nine c' ::~rs <ftnr the_rrofE"rE::nce ( f 
cl:L'."'.rres. i-.s tr the (1 elc.y, th8 f( llcrdnf lc-nr;uc:;:e is bin~inc: 1 On 
the c.ther h2..nc1 

, c"cc1.m.onts '11r.d.. c}1 i:c::y cc:-rectl:: 'Go tormoc1 :!'.cfficinl 
writj_nFS 1 cnin t2r,r:issi11 ilj_t:,r in cvir\_,nce b0c.-::uso cf c.n cfficinl C:uty 
urcm tho ontrc,nt tr-· rcc•rc1 tl:c true fr.cts. It is net noccssccry th2t 
the ontry 1 o Hrro ccntcn:-;crc:r:oa'sl:· v:i th the hc.prcninc of the event 
recnrc1ec. This principle ;'€'r··:'ts tl:o c,elr;yor'. entr~~ in c. rKrninc 
rorcrt tC' "bo receiver'. in c~.Ti:=i<"ncc: ~·s '"'rc·c-·f cf tho un2.uthririzoc'. 
nhsence cf c:n c.ccusec: v.'hich cccnrreC: ~'rinr tr tho cc.to cf o.ctual 
entry' (SP JGH 1945/3492, 29 TJo.rch 1945, IV BL:ll, JLG 86) ***· Nor 
is the J'fe.ct thC'.t ch::Tf'SS '70rG rrcfcrr2c°! ct. C: :~rirr time D.Yl~r CCUSC 

tc iI'1.pU[n the interrl. ty o..nc"'. cc·r.ipC'tenc·3 cf tho ontr:r. Recnrc s 
0 ncernir.r; perscnncl must 1-:o nc/'c c~rrect fer m~my rr1!'1inistr:::.tive 

rec.sens ether th::n ccurts-n:·.rtinl; for cxcJ:tplc, :i.f the Emtry wcs 
in lieu cf 'missing in Gctfrn', nctific::-1.ti•'n rnc" stc:'I'O..f:G cf benefits 
t0 next C'f kin V!cre DOCGSS:-Cr~r,. er if the. rocc)rc1 shn;·eo. c0ntinUC'US 
c1uty, rry :-nc1 lonrth cf s·Jrvice rr just:ric::its 1.'1cro roqniroc~. It is 
'hut :incic."onto.l thr.t these rocrrc,s, rhicr~ r:l:st "bo n::c,o ccr1~oct, :rtC'y 

bo fr,tri-c1 ucoc~ in evic1enco. It is therefore" hclc~ "tlr.t ;ire.of wc..s 
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: ' CEF;.TAIN .f~CTS TO corsTITUTE DESH:T ION 

!'l'.'r1e of '.'.ccused 1 s p:~·oscnco ~n the. c_f1m·~r:ny rm 2.3 Nr.ve!".her rmt. cf his 
r 'b.Sf:nt5.ni:: hir!sclf thf't. c.".r.y v!ithout. r.i1thnrity," The r.i'r1 i.tirmnl ·A;-r 2C' 
circu:'lst[mces ·rrcro · .likf';Ji.se· d oqu~,~elJ'.' shnr~. (Cri ETO 12951 Q1tintns 
14 Jul 45J. 

----------· 
Accusoc w~s fcnnr' rD_ilty. rf trr0 ~0s0rt1 1-+1, ir.. vi01~tl.,..·n ~f .b.":1 

58 unf.!.0r b.":: 2C circumstcncos, (a) fr0m. "r1r~1t lf Dec.;l"'!1~er 191,4 to 
:::hf"lut 22 Jnnu.?.rJr 1945, ~ti.fl '(ti)' -;h~ut· 25 Jr'nt.F'.ry tr. -:i-..r,~i.t 23 Fetrnr.:r:r · 
1945. HELD: LEGALLY rrsrFF:CIT1'T FO:. 1:·-1rr TH;:.!' 1~·,·01 IF'VI"La':':ON OF. 
A·:; 61. (1) Firs.:LResr:rtj.r·n?'"This L'"!t)L, c0rir1cncini·" lf' Docori.ber 1941:.,. 
W3.S s~1fficiontly shnm. En<mvor, · t}-;e :~r''of nf the m~istence of 
i!'l~incnt hnz~.r~0us tutY :1::t.s 'in"r'c:...u~tc~lv s'ltc.r:n .. The unit vms 
11 f"IUt"'nstin(' the Rhine.'.' 'o.rom~C' th<:·:t' c~r_te' 11 tn( S01'JC,'!h·~re '"Jeh'Mrl there 
\~·e went· into ~- c''.efonS:tvo ·-icsitic-n rn r:. hi:iL 11 Thorci r:~s 0ccc.sirn~l 

.shollinr ,' "Even aSs1.1::i.i U,'. tli::t 1 r:utr'"stin[" th:::: f:hjne:1 , ··ccr'ri:;~ni6( cy 
cccc,sir,nr~l shelli:nr, crnstittitrs hr z'~:rr'l '"''13 r1Jt~r :-;:'. th:.n ~ho ·"'lc~:nin[ rf · 
ir:: 28, it is c"Jvir-us U".t tho C:'.\;j_cE:nco s'·.c·:s nrt tl;.::t s:1ch c'nt~r wus in· 
:--r:•,:.rnss s:! H Docc,hLer 19L,4 t-: 1-~en c.ccusec~ 1 3 ·1bs8nce 1 cr:an, but :-.crel~~ 
thot it existe:-: 1 ·.rouncl.' th~-t r'r:te, This· is ir.s0 ·ff~.c:.or,t tC' ;-1rove the 
existence c.f haznrc'r•us C'.1.:ty r.t the tine nf c0;r,ence"1ent C'-f the absence 
*-x*, one whatever vc:l11e it. :-.'l: :·Lt hPve 1'3 evic'i:;nc,: tiwt such. c11cty yras 
then inminent is d' nn cr·nSGC'Uonce here in Yievr of ths corr·ilete fr.ilure 
r_,f -r,r0cf th:c.t nccu.seC' ~:'ls _or .hnc' ;rcriscm tn be~~ of it.' {2) 3ec<'n~ 
S-:-:iccifici:ttion: ."This is brlsed u:~r·n r..n absence -nr( voe". tn hc:ve cnr:-u.enced 
rn 23 Jamrnr~r-1945***·· It is sh.....vm tho.t '0n f'~·l1bout 1 thrct rc.y, · 
~ccuscr. 1 s ,...,rcnnizotirn vma. ',r:r,..,~crinr tn r-:.:-ivc in bE:hinr tilo. JOth rnc'. 
7th in reserve. Gfter r:hich vm VffTo ·to ro thrcl'tl[ h tho!'l cnr. attnck in· 
the Cr'lI'lc~r 'l:oC'dS '***, ·.The ccn~1c,ny vms nssonblod for briEJfinf· 0n the 
c.ttack Fenr .\-7as brieic~, but tho v:itress 1r01J.lr'ln 1 t s~1~~ ov0r·rono 'Hns thore 1 

The nttnck c.ctur.11~, cccurrec1 C..::lc1 tLo unit sustF,i!'lcc1 c?suc..lties. Thcr8 · 
is nr' cvic1onc.e of CNib<.. t 0.ctivi t;r r:r rthcr hezr,rr~0us.c1ntr rr: the c'n7 
c;ccusec 1 s'o.bsence bcrr.n cnf., as.;·rcvi<'usl;r inc'ic::-,tcd in c ...-...nnectinn.rdth 
8?0cificntinn· 1~ · evic'or:co thcct. rrc!~'nrPti 0n r.nr, br:1.ef~nc fc•r r.m attnck 
cccurre~ nn or D.bnut S1.'.ch r'ln;r cc.nst:ttutcs i1mr1 cquc.te :'r"of th"t such · 
activity nccurroc1 ~:nor bof0rc th8. c'lo.y ***· Thorofnrc', 2s fnr ns tho 
recordrovenls, the rrr·•f'rntirn'imr' brirfi"1f f"''~'f:I'E'ntl:r r0lisd ljn to 
shov: :rresrnt or irrr'inc:rt hczr,rfr.us <"uty "'.lr.7 t·•rll hr~re 0CCurr-"<'1. nftor 
c.ccusec:'s c1erarturc, ttus fc,roclcsinc the' ··icssibilit7 thct he wc.s mmro. 
f'f it. This, combir.oc~ r:ith th0 ribs0nco .~f "'r"('f trrt 11ccus_cc1 vms . 
present f't the· bricfinr in r',n:r eve,. t, r::,r...,cvcs t:n;r b~rnis f0r i!lfnrcnce· 
thnt ho -r:rcs 'av:.::i·ro of th·J in·-·cnc1 in~· att..,ck ,n.nr1 r1 cscrtcrl .for thr.3 ru.r:x·sc 
C'f nv,.,icinr. it ***• Thc:l'.'o is nn ·~r,-,cf thr t his 1.' nit 1.'ir:.s ·in crrbd · rr 
even in reserve' but 1vms z:.:~~ri.!.!:' t0 ;:o -~-nt:·, r0srrvo, Of c0urse, 
the !11Gro fact· that his orrl'.nlz<.: ti,...,n c:nr·<.;·o~ in crmb :t r'urinc- his · 
nbsence is insufficient to cstrlblish n~ intent t•' rvri:" hQ?:;rc~0us C!uty 
c.t th~· tine of c1epc,rturo ~~*." l.Qr ETb 1310J Isr~.01 31 f•1r i.5) · 
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---CERTAIN ACTS TO COl1~ST I'I'UTE DESIP.TION AW 2[: 

Accused vrr. s f ou::'.ld f;llil t~." of c~c scrtibn in viob.tion of AVl 5t: under 
AW 28 circur!sk.nces. I-IELD: LEGLLLY ST'FFIC IEFT. 117ihile the evidence is 
mecr;er, it docs shO\'i tl:.2t r.ccuscd 1·:€nt MIOL on 21 Febru'l!'y 1945 fro::i 
Gerri&n~r where h~.s ore·Ti ~rtion hrd 1'eE.m in col"lb:t <:nd could recsone,blJr 
&nticiprte further hnzr-rdous dutJ·, the t he told 1:1is [:.ctirc; first 
sergeent tho.t he hr.cl don-2 ~is shcrc nt the fro!lt 11nd 1 didn 1 t wr.nt to 
fO to tt:e front cgaj_n ·since I W'.:'.S roinf to be co-;;rt-T"'lr~rtir.lod 1 , "r:d 
thnt h;;; wr. s "-'pprehcndcd ,:;.ftcr r,~ ten c":r.y !"' bssnco in Lm::c!""cbourg, c 11 
vrnre f . .-:cts from ·Fhich the conrt cm~.lc1 prope:::-ly find thr,t o.t some time 
curing his c'bsencc he e:r.tort1.:dnod tte intent not to return *** • 11 

(Ci1 ETO 13171 Vallo,io 23 Ji.m 45) 

Accused: vm.s f01.mc f,;'J.ilt:· of C1escrti0:ri :n violntio::J. of Afl 5G l.Ll'J.der 
A~7 2C circi.:r::str!lce s, c.nd th?, t ho ror:cined ::<,sent until n:pprohoncod in 
PC".ris '.bc-..tt five 1'lontl"1s lcter. EELD: L~,:.;;~~TZ :TrSGI'FICTEl'T Flilh rOF..E 
TEAI:; .A'i:OL, ::Ln v1olr.tio:'.'l of A'!: 61-.- nT1;o rrosccution cdch.:.cod testimony 
to st-.mv thr,t rccvscc left his cor:prny v:hcm it w2s in ::1 rr:st r.ror. 
so::-io'··hcro in the c c-.1r.tr:r, tht· t tr:er8[ fter it s:;-ient three da~rs in Pc.ris 
,,.nd thc,t ct locst one r:ion'oer of }oj3 sq1~P.d, w'!"-:o v,·cs ~tlso the only witness 
in the crse, 1::.ed r:.o inforr.K'.tion or l71.0·;•ledro .ss to v:hcre they ,.,€re 
roinr or wh~t thoir noxt !""'Ction v:ould :-:e. TLers is no evidonc0 *l'"* 
tending to shov: tl:"::'.t r,cc-:iscd hc.C. C:.~"Y r.ot~.£2 or l·:nm:ledfO of impending 
hr.zc rdo1:.s Cl1 t:;" c:"'":_ th_s:_~i;::? :C.'.1 c~sent·:d: t·~ms0lf v:ithout ~c~.v~. It is 
true the -----·l"10rn::.nr r<::-:->ort s:10'','S tis -1-·scmce to h--:ve heon initir.ted on ____..___ 
22 AUfllSt ir:ster.C: cf I: r'o:.;.t Us :4t1:' cf the S2r.'8 "!Ontl"' but the 
conclvsive offtct o"':.~ t-::-.c y:rosoc1lt~.on 1 s tcstincn:· cs n whole is to 
indicrte init:inl -.::"Jsc::,cc on or ,-:-.ont tr~e cnrlier a~·.te. Testil'1ony 
thnt therec..ftcr r ccusct 1 s orr:~-:.c:,7-"~i·;~prccs€:ded to Feris, thence 
1following 1 the cn8"":.y "':,o th"i Si'.)ff1·i0d Lim: c~r:i L-:.tEr engcgcd t:rem in 
tte E** Forest w'r.ilc r.,cc1:sc.d rc:_:,..i:"1ec'. AVJOL, is no nroof of knowledee 
or notice to hi~ o.t ,!h~ tir,Q__9.:f__tis S.:::.?.S:.!::2:.::9..t of h:i.zr.rdous duty 
irriponding, or th::t his c:oir.g r"!:scnt withol.~t lenve ~.'If',s viith intent to 
c.void it. H&d des."rtion 'been chrr...cd in r·encrc.l tnrr..s, tho dvrc:tion 
Of the l1.IlC.Uthorized C.°tSODCC ~nd it.s t":'rr:inr.tion ry ['.pprchcnsj~on 
wnuld hrvc bocn circumst~nccs r:d.fhly r€"lc:vr:.nt to nn is0uo, v;rhich 1rr_s 

elir.iinc'.ted by the lc.ngUGf8 of t}--,p spccj_ficc.tion in this C2.Se, viz., 
intent not to roturn. 11 (er~ ETO 13961 DcCr-rlo lL Jul_ill 

AJ.thcmt,h no evidonco \'1.'."'.s ".deuced i:1 this AV! 58-28 ceso 11 proving 
thc.t c.ccuscd rrscntc.d hirJ.S8lf r.t 11 .:~**, Frrncc 11 f'.nd 'Ln.[-i:-+:-, Fr-rmce'' ns 
·'.::llot,;ed, S1.teh fnih:.ro of proof cocs not c.ffoct the vclidity t:>f tho 
tric;l iEr...snuch cs the plncc of tLo corJ.ni.scio:r: of: nn 8llc[;od offens.:; 

-~~ ---~--

·:l ces not :'~Vo tho S'.1.l':":e ii"'lporb.nco or sirr:.:.ficr:ncc :'..n Bilit~ T".',::d:,ters 
c.s it docs in civil co~_irts where the _it:.risc iction of tto court is 
depcnd8rt ti.por. the situs of <:n offcr,s-;-.;;.""·"-~ F.TO 14095 .pi.jef!.UX 
20 Jul 45) 
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CEHTi.IlJ ACTS TO COFSTITUTE DESFRT IOlJ AVl 28 

Accused v;e:re found r;uilty c·f desertion in violn"':.ion of AW 5f, 
!rnd in violation of AW 5( under .h.7T 2G circumstr.nces; 1::.nd .!"1 lso of 
oscr-i.pe from confinenent in viol,~tion of irn 69. EELD: LEGALLY · 
SUFFICIENT.. (1) Procedurc:.1 ~rr~ .foJ ?.clio.f_of ~Ew r·!cP'lber: 1!Thc 
orde.r *** n.ppointin[ Ccptain ***, lr.w. T.'l_c111bcr, for. the trkls-of 
GCCUSed," did not expressly rt-1~ the lt.v; m,r:)bcr ~·** previously 
:'lppointed ***. The relief of *¥* sa le:;::. :-,:ember "\'.~c:.s ir;plicit in 
the nppointrlent of Ccptain *** cs· si.:.ch. 11 (b) Mc·!"11~er 1 s~.i2Dl "A 
"1.cmbor of tho court stc.ted he had for~ed en opinio11 thc-.t i ccusoC. 
~~.1ere guilty'. Ee W&·S excused 1'.'.nd witr.drcw. 17.'I'.ile the !:lC:":lber shculd 
not hr.ve expressed his opinion, '*"*·* n0 substr.nti.ul rjf·hts of tho 
:ccused v1ero r.ffoctcd thcroby, 11 1£2 Locrtions: ~cst;fcm Lcc'J:sd: 
tlThe prosecution eskE:c '.iCCUscc1 if st. V**' Bo1[iurn, Yrhsre they 
·:.·ere npprehendcC: the first two tir.os, yg:_s f' s1:.burb of V**, Bnlsium, 
171::.ero they were cllered [::nc1 fmmd to k.vo beer., ~pprchonr~oci t'.io first 
t~rm tirn<:Js. It w2.s ir·propcr to htvc so cskod c.ccused, :x-.rtict~lo.rly 
in vie:! of their (;locticns, subsequently oxprcsscd, to rcmr'in silent. 
Hov.cvcr, no substc.nti8l richts i.7cre injuriously r,ffcctcd thereby. 
Their .Qffcnses vrf"ro cc.r:mlote · ;,·r:on they t:·bsentnd thcr.selves c?ithout 
le!':VG. The .£]/'.C.f cf thflir ~?·::r.£hcn~ 'HD.s i.n:rir..t.0rinl. 11 (2) AV! 
28-53. These offenses ".'rcro e>»c·ved. 11 As tc Specific1:etion 1, tho 
vr:rinnce between the nlJ.oerti :ms, findiq;s, ["~nc r·cticns on the cne 
hand thrct c.ccusod aosc'.rtcd nt 1-:f*; G0r~c.ny, one tr.o :procf en the 
other hand the.t ['.ccused ccsr,rtcd' ~t I!**, Selciuz:i, ::;rcjuc:iccd r.o 
substHntinl rit;hts ***· ThG p1.r:cc of dcsortfon is i:0t of th~~ · 
essence of the offense***·" Of.AYl 52·: 11 Er.ch ['Cc•.1sec. 1 s 
uno..uthcrizcd nbsonco of 35 r'c::::rs...._ ir~ r.n c.cti•:e t'b·:::r.ter o:.' w::r, 

. n "' ..., r . ..,---·-.-.f'~ :· · .,.., ... r•'-·~ 1 · ,.,,.• r.; t~ ~ t·.... ~ "l f"r dcor.11nenc• ed by '-'n e~cu.n~. ~ron cor." .. ~r, ... '.."'lc •• i.. 1•. , . .J.~8 '··-''-·-· ~r..£. • ~'· ., en 
follovling hGrd lll"lOrt t;!o Ulf..Utroriz::;d "';CSODCCS to f~VOid .hf;ZO.rCnUS cuty, 
::md tcrminc.ted by e.pprishcns.i o:i, s~pports the· c·c"J.rt 1 s. inforoncc nnd 
findinfs tho..t at scr.io tire r cc~'.soc"". fr,ter~:.ec1 rr'-t tc i·c turn +:*-li:. 11 

i4) AW 69 Esc:::mc: "Accused .v:ere o.~.le;.;cd nnc:: frn.1:i.d to h~ve. ss~Gpcd 
from confinement ***f':t H**, G-::;~_·;-:r:.:7. :'f·) csr," poa r',.;rc rrovcd to 
h "•'e.- be'- en ·m,,det. .... t R** T""o·l.l. r···v·~-·--in-~~· !""1]'+;.. c,r~+-.:~n-Ut.i \..---·-· • t'1'"" l; L.U'\i l (,..,. • ........ ~.·-• ~- •... V ,..rr·r·""ed-t ~_,, nlrce 
of escape. to H**, Gctmany. 11 C1<::r.::::-13', esc.".pcs ':'.t R**, Gerri·1ny ,-~·;re 
not lE:sser tncluded offcnsss of zsco.pes f'.t E**, · Gcr:inny· - ~.ssum.inr 
the place· of osco..pc to hrvo been nr.tcrirl. HCV'CVcr, t:i.c plrco cf 
esci:J:pe v1ccS- not· cf- the essence of tho offenses ***· Thus, tro 
V::lri~" WC'.s not prejudicfo.l. "The li::".",itoc r.:pprGv:·.ls of the 
fir.dines is not to be ccnstrued .'.1S dis:i.prrov~ls of th"J f indinc of 
guilty of" the esccpc specific~.tion 11 of Cnrrro II. Wrilc t'r.c rev:i.ewint: 
!:'uthority in np:rrovinS" only so riuch of Chrrrc II rnd Spc cific<:.tic·n 
:~s hereiribefore set 0ut, fn:i.lcr tfl dt>clrre rffir!":rt:tvcl'r thc.t the 
rdsconduct wc.s in vi0lr.tion of A.".'J 6~, the l'..IJrrovJd findin£:s vmro 
clearly in violcticn of J..Jl 69 c:nd neccto ·~ constnP.cticn th.~t the 
revicmj_nc c.nthority c~ic:., in f-:tct, cisc.::>rrove Ch::-, rec II. Even should 
the actions bo· construed rs disr:.pprovnl of th0 fir.Clinrs -l<**, the 
resultinc fcilure to ccsir:nr.t0 nn J... ;:. ~c0ulc1 not l)c !"lr.ter:' :ll in th..:i 
inst~m.t cese. The ecrDrovod i'ind.inrs \:ere of [;n c.ffor:sc cf v.'hich the 
court h1:-cd jurisdictio~1 -iH<:·*·" lcrr ETO 141)3 C0rrivt·1u_,__Qt al_gg_lul 42.l 
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--DERTJ..D~ ACTS TO CONSTI?1JrE DESI:?.TION AVJ 2C 

Accused vms f0tind guilty of desertion on llbout 30 Sept 44 in 
vinb.tic:n cf J:,J[ 58 under AW 2n circumstr.ncc,s, :::-ennininf :::..wny untE 
surrender c·n r,hout 20 April 1945•. P.ELD: LEGALLY SUITICIBl:T. 11 It is 
cler.r thr,t the C(>!":petenc:r cf the se!?err 1 rnrninr rcnort r.:ntries is 
vitnl .i<*.*· C0nsidorins first the sc,vornl cnti'±cs cf tho __ nornine 
reports found in· 1Eocr-·rc of Events• ,,s ovic'!once of tho olemont of 
hc.zerdous duty nllored, t~~.cir cc:1tc.in ~r:tti;:,r c~f scriJltive of c0!"11x:t 
E!.cticn in uhich tho' comp::-~ny

0 

~7f'S cn;:r.cc·~ 0n the dctGs nr.1 plnces 
indicP..toC.. Theso hist0riccl ovcnts woro prq:::ior nc:tcrir.l to be entered 
in iho coMpa.ny J"lrrnin[ rn'."':lorts **~'·· 11 11 Tho entries of the mc:rnin[ 
reports fer 29 Sep, 30 S-s'n,. 1 Oct .'.',ncl, the ot'.-:.crs (toscribed) 11 ucro 
cmthcnticr.tcd by r.n Assif,+.cnt Ac1j1:.+.c.nt, c~·;o Dicl:scn, who vms nlso 
essistcnt por.::onnol offic0r, ~~:nd w~·r in tL:.; r,bser:.ce of Ccptnin **, 
porsonnol off:i.cor, c::ns rctir~[' :;:··:)7.'SOr;r.ol '."lfficcr • 13cCr.'.l'-SO of tho fr.ct 
thct these entrios 1·•r,ro r:i:cc'o ;,;rj_nr to 12 De:c 44, they 1/ore not 
f'.dmissiblG ***· J!oit'hcr diC-: ::e rcs;"8SS thr;t rci-1-tl~C'rity by virtue of the 
f::.ct thct ho r:~s r.ctinr· nc;rs0~1~~.;l office:r nt th,··.t timo ***·" 11 Ec,wever, 
-H* these ontri8s rmre rropcrl;r~;I'Ssiblo in ovidonce unc"cr the 
Fodernl l~h~ p bonk::.~10' Gtc.tute (Act V"Uno 20, 1936, c. 6l,O, Sec. l;

1 

49 Skt. 1561; lC r:0c1, 695). From the tcsti:rnr:ny cf tho compr..ny clerk~ 
it nproc.rs thr t cr."trioJ *** fturinr; tho poriod in question were n2de 
frcri r.crninr ropcrt sur:-l!'.1rcrios sirncc: b:r the cnr1p::-n:r c-,r~ml'nder fCnd 
subl"littcd tr.r0t',t~h 'chcnnols tn the :nc;rs·::nnol scctfon in the :::"eo.r echelon 
fron v:hich CGt.c. C('r:p.:~n:t clerks propt.roc~ t:·10 rr:0rninc ropcrts. It 
further np:'o:i.rs t:~~:t it v;;s the prctice" i'rir C'.70 Dick.son, 11Assistr:nt. 
Ac~ju-::.c.nt, t0 nut;1ontic~te th:; nnrnir>.f rcpnrts in tho nbscnce of Cc.pto.in 
*X-, P0rsonnel Ufi'ic-2r. An cz[;.r.inr.tfr.n (·f ·tho p·:rtincnt entries rc:Jven.ls 
thct suc:r~ ontrios v-1,-::.~e f'ic,dc r~,, er within r. rot;scw?..blc ti!:lo r.ftcr tho 
occurronco cf the, event therein set fcrth. The requirements of tho 
Fcdero.l 1 shop bo0k :fule 1 statute c.ppoc.r. to hr:~:o bcon net in tho.t the 
'Record cf Evcmts 1 sntries vJcrc ricc'.e in the roruJ.:lr cot-:.rsc of business 
r,n(I thet it wrs t!ic rcr,ulnr cnurso <"'f business tr> Mr.ke such entries at 
the time cf th0 c~rc:1t. The circrinst:.:-.r..ccs hc~s shov:in'-" viz; the lnck 
of pcrs0nnl kno·::lccro 0n the :;:it.rt cf the ;·)xtrr:ct or n;ker did. n0t 
mrko the ontry inccniss:!blc. B:r stc tu"trr:- cLcl~~rr;.ti0n such fcetor 
sir:1ply ~.ffects its '.:-:cir:Lt. 11 ·The cormcnts ccnt.<::.i!"'oc in DJ Bull JAG 
p 86 11 k.ve beon c~.rofully consi:"'ero.:1 'by tho Bc.":::-c cf Roviow nnd in 
its opinkn t..t-icy !:TO r:.ct int::::r>.C'cc tr rncr.:1 th:-:t entries of c. norninc 
repcrt if. shown tc' 1x~ m,..C'.o i~~- the rcrulr.r cnlrso of business t.nc r.t 
the time of the occurrcnca (f the cvi:::nt r0ccrdcc, nre reT"l<'veC. from 
the 'shrp book rule 1 · bitt t:crc .:l.11tenc1 ed to enphr:siza tho br..si s for 
o.d:r.iissihility cf ncrn:i.!'f ren'"rts r:'.".de in tho :r.orr:al vm:~ 0n t.he theory. 
of boinr en officicl v:ritine :-:nd thE",rGfcre nc-t dcponcont nn ::>.. sn01.7inc 
of the Cl"lnditi'"'ns p:~c'ccc'.cnt fr.r r:-);ilic,,,_tinn of ttc 1 stcyi booJc r-ctle 1 • 

Whi:J_o thcro is lc.nQl£C[C contcinec t.l:crein which ta1con r.lone ,~nC: removec~ 
frcn its ccTtext r.:icht he cnr_strt'.cd r.s cxcludinr. tho :Federal 'shop 
bock rule' str.tute rs rno cf the 'b::.ses for cc1Missirin of ::norning 
reports in· ev:i.rence, c fcir interrrek;tion of tho orinion tnken~ c.s c 
whrlo lor.~ds tr the conclusion thr.t tho JuC!p:i J.ClV('Cc.te Goncrnl sourht 
t(1 clnrify the stntus ,:-if !'!0rnint, r.;:r«rts r.;s r·fficinl C:ccunonts~ nnc' cid 
not intond. to cony tho 0.pplic.~tion of +,he Fcderc.l str.tute r.h~r.e the 
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CERTAIH ASTS TO COI~ST ITUTE !JES:J;T ION 

<Vidence in n given cl"se supr,orts 5ts use • 11 Ii. c0rr0cti(;n cn!:IT of 22 
.pr 45 for a 2 Oct 44 entr;;r, <tuthcnticc.tod by c. personnel officer, wcs 
Toper (See CM ETO 14367 Cc.T1ni.~). "~:hen 'lccuscd r:[',S fcu:1C1 n0t to 
.~ve bocone c. rrisonol' er Q C'.J sw1J.ty, his stc.tl~s rm::rt necessr:ril:r 
.o.vc been thc:.t •;f .h.r.'OL", enc' the prcvi0us ViIA. entry \T'.:.S rrc·p8rly 

h'1n[ed. 11Alt:1nt1Gh tho ncrninr- rcpc·rt er.try shci:-dng ~ccuscc: 1 s 

etl:rn t:) militc.ry control j_s c, t vr ricnco wit!-1 t'l-ic .E.1:£2. '.1ll8i~·oc. 


~1 tho specificr.ticn, no su1~st~.nt5.o:;.l richts of thE: :::cci.wod r::.·e 

:-ej1_F:icoc thereby •-i(**· Tho i~w :::o1'!1>cr 1 s r1)linf" "··hich rrcl'~ibit0c1 


h-o:..i.V --~,..,.&>:o.1.~ 11c-e~ frr-·rr._ _ v cc-"'"'~J..JJ... 
1 etc·· - ..1.. ~.-; i·:r \..,.,ff.; C<-•'Y' r1.•·•·•··....,1''"(-Ynn"1U .. ... J.I.. l < . ·'- '<..;..... cf'.... .J..t;;,;: ... \ si-·"'";n,..;r .... !, th"' _, ch"n-··.--. ...L _ 

0Ccu a.....::;oc~'"' C0""D~n~··!~l ...... 11··~ 1""' ... ~ . l'r11·c;_,.,l__ il-~en., th~-;;-;"'"'"-.L\_• -1·' ........ H'•ns-~ cf'-th-·-·· 0 ~J .. i..;.> n~+u nr-CJ .c..·-· .,... ...... ~ v ..... ~ ...... 

c::-:pc.~y .~.t tho ti~:e :me ~l· cc r,1:"-wr. by t}:o histcricr ~- r::trios on th0 

·"rnir:[ reports G::o synchronizoc~ viith nccuscc 1s 1mc..'1..t:·c ri?.cd 

sp~r·txro fron l:is crr~rdz:1t.i0r:, thore. v;es *H- subst~:r..tinl ovic.:mce 

ror. which it vn:s fulJ.~r justifio~ in drci::fo.:::: the ccmclud.cn th:i.t 

:::cusGd .".bscntec~ himself ·.;;i.thr-t-;.t lc,r·ve t0 ~ \•r-.ic tto perils '.lnf_ 

::izc.rcs f'f bc.ttle nl:.ich he knc•;: existed c:.nc wU.ch ':le sol.:~ctt to 

vnid -l<H-." (en E'l'O 14165 Pr.:c~fici l.1_0ct l;.5) 


.P1CC\lSec1 i.vr.s fci;.nc1 ~-~'t1il -+~:- 0f d€·s-::r~ti~...,n in ·~.r~_>·1 l.-:-:.tiC"'·~: 
+' .~'.1 i::~ U!n~or r'~T 2<'- c;~c11.......+~v°"'r" p1?Tn. lL'l"'!TTV ~~TC'F1:'1"Jr-n;'J'"' FC'l":? 

-.!. rt~ .,,,1U l~ ...... h.~~ (; .L... ·.J.~~·.·~1- .. ....,·~!U• ;;.;:;2.;;-.=:',..:_.,~~.:!..:..'..~~.. ....;::!.:_!":.:.:.!_..!.._~r:-~ _ _..[';,. 

OP.E Tllh.rJ .A~~;o1 11'; VI0L:;..T IOIT tJF -~...:-: 6:, "The x·ccc:~C: r.c~"tit,.i:-is !lt· 

vide:nce thc.t :.ccusc0. >L.s :.--cc t~_::: i0c1 t):.::-'::. Lo T;;;~<G tr ~:;r-: r,~ li-: voc1• from 
-i-ty viith tho zcrvico ccr::l'r_r..:r; ·, :L":,h r.}:icl: >e }.~t·:' b.::cn ::er s<::-:c tvm 
)eks trying out es r.. tri.:ck C'.:::iv•2r, · nc'. retFrne:1 tn Lis l:.:r:o 
>!"!~ny. Neither is there r.n~' c~,~~:~crc) t~:t.t ;-cc-u.s,:;c, r;p_s t.r::-crc of 
J.Zt:..rdous duty 1 nnC tho rcccr1:" is rl1_v"-:-::1...:1. nf 8V1··'c,;::,Ce cf circr..r:·.str~nces 

l.rrounding the apSC!1CO fr·>!'1 \,'}-.ich _.-_Jl irf,:;rsnce n1i;:;tt 'tie C1r~;''!Il 

:igitirn tely that eccUS(·0. cnt,·rt'..i:-:10c1 the:: ::r:.tcnt :::-2qui:::it0 fc·r c1cscrtic·n. 11 

iM ETO 141_38 Spitzer lE~ Lur- L:.,il 

Accused wrcs f<'unc"' r,uilty cf c1esorti0n :in vinl'r.t:!nn cf L'.7 5r; 

1c1er AW 28 circUl",stt,nccs, to wit; th'lt ho ··:cnt L::oL or. r::,~ut 22 

rch 45 with intent to rcv0ic hc.z ... rc1 cus c~uty, tr wit: r.1::1kir:.£" '.':'1 1:iss[Cult 

·cssinf o~ the Rhine Rivcr. Ho rsr:c:inec l,_·,;01 until bis surrender r:.. t 

"1n1-f'1u·t r,n ,..,},r.1 1t "l ''Ir.r LI:'. ~:rr;'LD· Ll"P',.,'TT'T sr=><'ICIET"T' ( ... , 'L'1r1"-'er.co· 
·-- ... ..::·...._ ~ 1.... '""' .._,,, • ._..._ • .:> :·. c, ;,) • I'.!£.J • · ..A.;r• .u.u.l.. u~ .1. • · .... ..1- • ~ J...J •· ·-~~ ... • 

'he Boa.rd <·f Review v:ill tr.kc gicinl nrtic0 thc,t en 22 Vic.re:.:. 191:5 tho 
lied ::-.rniss hu1 n,'.' b:-idr·cncr.d r:cross t'b.·J R:-.}no River sc·-tl1 of thct 


~ :?.~m~:ccn, !'.1.Crc th~n 50 nilos to the nr~rth cf O::-enhc:!.m, enc. tl~:::.t C•n 

.e nicht Gf 22 Errch the Third i~r:-:y nrcc1 '3 :. ts hist-:::ric 11ssc1.iJ..t 1-io::-.t 

·cissinr· of tho P..hi'.".O, rt Q·,~:1onhcin ***. Tb:- q11_esti:'n is thcr::,fo":'e.
____...... ... .l ,.. 

:u"rsly presor..tE:c~ v:hetr.or prc-s_t)cct:!ve pnrticiprticn 2.n th[:t .££.S:'S3~ 


s hnz!lrcous (11~ reescnc.hly n.nr~rent t0 nccuscC'.. T:~o pro::f coos 

t sh"w th3 lcc;-:-.tion cf 2.!l£!~Z trr'"·ps i. c::.~('. thei:. _f~:ct is tc('. spGcific 


:r _iudicir'..l nctice -¥-**· Eci:.·0vcr, t):::-- P.1·:ir:.c'> ·;r,~_fJ tr.c l'st ;"'ru:t berricr 

;fore the hoPrt cf Gcrr-:.':cny, c:. l:l!'o~ c' :civcr, r:nd r'nn crcs:3cd by inv.'.:"Stcn 

:ldom in Listcry. Vfr:.c;t pnr~.ls le;t ncycrid it ncre rnt t}1on knrvwn, \:Jut 
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it r.:ust hcvn bocn cvic'.·::m"t tC' ::;ccuscd 2.S it wo.f t~ tte ".'J('rld thr.t the 
Gerro,c.ns must prctrict !t ·0r <,1-:ir·.~ic'1on anv i1op~> of pcfco v:ithout d cfi;;r..t. 
it cculd nc·t i:!"'.Ve be'"m 'lnytLint: but a< f•;r1rful rrospcct, c.. r :::.nrorcus 
end hr:.zrrr1cus •.Ter:turo, ·me, tho court. coul.d rLTr~tfull:T infer th[:t 
rccuscG inter.c.:.:c1 tn nvcid it **l<·. tTJ.ccused ho{ boon inforri8c1 <~" tho 
1rnpcnc1.:i.nf cress~ r,~~· ***, rmd har1. 'bi::·en ·:3 rink5-nr but Vi:J.S net c1ru..'1Y -X·**. 11 

(?.) Connents: 11 In113!'!1.>.ch ~~s the accused v1;o.;: 'Jll t~:i_:,l f::ir !1is lifG, tl:e _,_ - ..--
B,-:-rrc cf R.e•riff.!! r:nv ncrh-:,ps vrith c.ropriety, exr-rc~es :i.ts concE:rn r:ith 
t11e inEde.t1unto in~r~stip.---tir.'!1, :-:tt:c:~ the l~;.ck (~f 5_nqti.ir:,."r' b:.r cnunsol nnd 
C c··rt··~·n+n...:.. +t-.c- f·,,1~ _._:."'·'c+v..:>... *l<-* .,.,},rtJ.. t"'" "~r·P<>r.~ _ 

4 .,..,..,, ...;,_....;;.:..;_.;::,;._.;.;.rr~"k"n'"" lif1UO.,...1u ... .J , ...,r.~ 1... • .4....L • ..1.; .LJ.>.J • :...c,.._11.,·,.1..·. ·11~ .. o .-.1 

rcbcn .::~lerted r;c r,, fer f,xr.rnple, ·"' circur1st; nee ,,;;ich fully (~c:.veJ.0ped 
rnicl:t !-:~-:vc: 0r. :'i;'!r. :1r~c·thc~~ cri.1.1.sc, t:.~t..t cf f r"Jr~k ;rm::; ss, r~t1-~er tb.o.n 
con.'.".rdice c.-t the ti:to of the r.ctu:-·.l :_,ff.:mss. The tricl 1iJ3.S 

pcrfUi1ctcry. Ir! ··.tiew of tho uns::i:t:I s.i.,'.Jc~zr;:r st'.1.te of thf" roc0r(, c.nr, 
in justice ":.o tte c;ccus8c, t::o E·~cr~ cf P..:P!:.o,·; ·lHH'· expresses t:ic 

• • +'I- . +' . + • ~ fl t ri•t th " .. t +· ...opir:1.-::n .,, ,c:;;; ..,n"; ~rio..L ra oc s !!.~T.hl... i1v~n . c nc.r.nn1s rn w1on er 
milit,~ry ,iustico ()!' UJ1on tho l.rr:,y. .£9)~ ET0_.14510 .C·•llins 22 Sc"Jt 45) 

ACC1.1Sf:k1 W".3 -~cunr' z).:.i1.ty i.'f' nno fe::;crtion 1mr:0r A'i7 2£: 
circurist···nc»'"''-·• ..'"•,.·:•• ;-'f +1,·~··•.~ ....... ,_,. -,,,+~,,..,:i,·'r-·+-'- •~•·•tr•.1..J '~""'"·~+1,~rs.... ... \o.orill ..... •'•• ·.·:·r,,• ..... ~~ .... in vi<'l'ti·•·l:'1_o,......._) •-' \.. - U.H • ' 


Of r.>:f t:'/ . ;rt,•T7' • '.'.i~/:. TT·; c:;;:,-~,.. Tr;-~:rr• "'':-e n~d .·~ .. ...,l"c" SUT"'Crt"'..:s tb.cn.i ,•u. ,.,.._.J..-".J. ~-·'-'·•· .u... .:;>,_,. -"~'·- .1., J. •• ~~ 1,e J .-;,L: • 

finc'!inrs cf £):<.iJ.t. 11 :·:tiJ.c ":)•c l~'.::t ·t;:,-;!:' r bsonces 0f cccuscC. c1ic1 n·..,t 
c.p!J€f.~ tr" h'c')8 1.:..c:i?. ~-~j tfrtsf ~:h;,~ C··::h·.t '.7~.s 5.r..n:Lnont and personal 
cr:nr:er nor,r, Fee ~,·:ir:s::c:·, ir:c::..1_;.~~-r"· his si>n8c1 statnnents, 
ccnclusivel:r jn(li-~~tc> +.~'. t (';-,ci: cf' bis cL:rreri. u:riL.,.:ful nbsences W€re 

mc.c:e Vdt:'3 t::e OrVi<'·l..1G :'.:-itrnt t<' nTci,:' D.~LV f":s21.1··le hf:4V::t'COUS c1t1ty. 
The intent nec(ics:'.ry tc t}:;e of£'enses her~ ~1 ':cs not '.'.'E:st up0n the 
inpliccticns nnc:i circ1~.!:!stcntia:!.. evir3rnc(; sur!' )1'Il2:in<:: e!l.ch ru.'1ning awr.y 
'tut is cecl~Ted by GCCUSCC in Lis :::t.~ct8Pl8nts ns his rurrc1 SO in 
cbscntinc hir::self .. Ik Jr..ne\7 t!;.1~t i'l·:nws s•''1C'!Jhcre ,iurt r:..hGl'..d rrns fJ. 

1dant;ercua enemy the.~7 "lust '.".t:focl§: 1n: t:1.--,t '!.r~ sc r!cir:c, cnsur-lties 
V!Onld prc'b~'bly r(; sulfered. Only t:~ o.r·:s<.•n+.in;-: hi.ns8:;_f from hir. 
crpmiz-:t:l_\'n cnr.1:1 ho '.:'vrid sh'.'~rir~· the:, be.z?:--c<c·is :1uty." 
(CH ETC }._4::.fi5 Y:~i~Sl.-~7211~1~2.l , 
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GERTI.UT ACTS. TO CONSTITU'.f.E DESE!<.TION 

zuffcred n · 'fev~ 1dn0r cnsur~l~ics.' Hist"l"Y v:fll shc-w thc:t insofnr 

~s nctunl cnnb~t is cnricerno~, hostilities h~~ co2sed in thnt 

:.ricinity r1urinc llpril ***. .There Wf'.s n0 ovic1encr:: tr .:::t tho P.ccuse.c 1 s 

~.rr~~nizL~ticti i:·.~r~s. sub·j'.29ter, to e1!cm~: fire 0r· even nnticipn.toCl nny. J.;. 

-wrtcr bnttnlit,n umu:Jly nper~.tcs. frnm the rcr1r sfr1nc,r to r.n 

;rt,illery orr:::-..niznti0n. It i::i .r1(.t 0ften subje.ct.cd to. sMr.11 t:rris 

f;ire****It :f·s n0t on0uch to sP..y th~t .it vm.s suppc'rt:inr >he:· JOth 

9ivisi<m, which .in turn .Y!'.'.S st1p;1.(~rtin;; o.n c,rnrr~J~; 6i-vision, r:hi.ch 

::i.~y h~:vc been in c ~nt".ct wit:1 .the onor:i:r. Furthc·rl"'.rTc) · t•n0 .r oc:~rc~ 0f 

tri'll is dovoic'! c'f r.n~r ·cvic.once rs to l'cctwoc' 1 s r:hcro·~·~;·'"'nts· er his 


· ;:-e>lr..ticn to tho COi'!lTJC.11~~ nt nn::" time pr::.or to his i.nit:'..::l a'h.scnco r.:nc 
thcro ·is n" ovidonco t:Cr.t ho ~YTticip:~toc~ in c!'.' w:.:.s ~~vcn c.vn,rc 0f 
his nrc.::.nizc-~tion' s · ~.ctivitios fer the vrcck or five c:'.n:ts prscctinr 
2 Apr 45. Likm·;ise; while· t:icre: is e~:ic~onco thr.t :-i.ccusecl 1 s plc:t00n 
C('!!lmnndor infor!'loc1 his sq:.K.~ lo~;,ce.r cf nn Llc:rt nn~ th;:;t th0 1.nf0rnnt~ on 
!Wt'.s hc.nc.oc1 dov.'Il 'ty r~y (',f ci~;:;mcr.r,,c'. 1 , th2rc is n· c<l;nploto o.bsence. cf nny 
testimony thnt r.ccuscc~ T!r-.s prcs0r..t' *-*·ii- nr t1w.t' ~;U.s· ir.fn:;,..m-:-,tfr.n ever · 
octunll:/ rc1?.Chec1 tin·**-». Tlv::;· r·:::cnrc1 ~~s ~n<~ur.: e.nr' jn·.~cfii1ite ·riS to th8 
b.ctuc..1 time or r.ccusec Is cop·n:t"Jl"C ***.II The rL:to:'n cr!:U'l'...~nC:or stc:teC! 
'that even C"\t thr.:t tine it v;r.s i-~~-.t l.:-.nc~7i1 r.;hct:O.€:::.~ they Y.';: re roin<• into 
+m nssenbly point .or into y:r s~ ti0n. 11 '!'Lis cv:i.conci:i fr~:Lli:::c: tr- sl11'1:7 nore 
thnn nn AHOL. (2) ScconC\ SDf.~C'ific::tio:"'l.: Tho N'!OL y;.'.:'s shnv.':1. · · '~Lnile 
there is evidence. thc.t 02.rly-~·n the r:();,•ninr c'f 16 April, 0cc11_scd' s 
c0mp.'1ny' ·r.ov0d cut into G f.iri11r. pos:i.tioh tic.ross tho EH'e F..h·or' there 
is .n" tostirlOn'J'" thr-.t c'..iscks2s he either kno·,-7 ·ai' this r.ovc or vrn.s 
cxpccter'. to p-:rticipcto i!1 .it. On tho ccintrr,r.r there is positb:o 
tostimr.ny th:::.t 'since his return frnm his first .... (,senco, his c0m?nny 
C(')""""Clnc1nr orr1."roc1 '1~1· ,.., k-"'pt 1'n the· cr.....p~n~r- r<>,··r ,,.,ch 0 lc...;, "ll.'3 ,., "' q ·...,.,ttc·r. ,, ...... h ·v. _:v ' ;. ... _.,1..:_; ....~ ~.it .. :,.) t;,;._ v ...... ,._, ...... ,. .. ~ ... r..., l . .,:.l \..~ '~"--- ...,, 

1of fGct, hQ. w:-:s .kc.pt the.re e~," 0: ccred to w.ork .in th€" kitchon. Thero 
is n0 showinc th~t the p:-sit..irm he occupied ir. the· ki.tchcn vI~.s jn nny 
wny haz·.rcous .o.nc'., r,t tho_t:!.:io he ~bsontec'. hirsclf; L'lis rr.~s his plnce 
nf cuty. The fr.ct ·thct his unit c'.id net suffer cny cc.suo.ltiGs c".urinc 
this oncr3.tinn lcnC.s credence tn tho info!"cnce +.h:::t it v:~s nnt 1 

hnzarc~us~· Likewise thr; rocor~ fr.ils to c~isclcs~ ·-.ccused v.·::-.s n.wcre 
th&t c.ny 1 impcrtc.nt service, 1 cs cnntomplr.tl'ld ,b7 N-: 28, v::os cxpoctor: 
of him." (J)'°Tho brerches 0f.rostricticn 17ere shrYim. (4) ·11 Prnite":
tiary cr.nfinencnt is n...,t c:ut!;.0rized for tho offenses cf ~·;:01 or breach 
nf restriction *'**.II ,{_c,rr ETO 14905 r:n:::-thn 13 Oct .l.52 

. ) 

li.ccusec rms fonnc' cui2.t:r of n:!stoh~t<:ic'r bsfo:'.:'c the cno!".ly in. 
viol~ticn, of ~'Sl 75; of AH:JL in vir Lcticn of .Ali 61; ni<'! of r1eserti0n 
in viole.tion of bJ! 5t un~er ;.;; 2f.~ circur.1sknccs. HELD: LEG.;.LLY JESFFFT~ 
GIENT. "The qG.estion is *** prosont8c1, --;heth"r theco·.:rt 1 s i~;f.._rnc.~ tc
srent o. conti!}.£1E£,£ v:os Qn eb't;,se of C:i:::croticn, enc~ if so, whcth8r such 
::i.buse c'eprivea tho cccuscc C'f ~uc ..-.r0c0ss cf lr".'~.· Tric.l r-·f o.ccr;.scr. 
on t170 co.pitc.l chcrres, c.flto!' o.n indic,·tic,n--;:-f-;=;-ss51-:l). YH'.nt C'f :"'An.tnr. 
co.mcit;r, on t1"e thi!-c' cny c.fter _s::-;rvicc of tl·c ch'lrf:e sh( ct, cre9.t.es · 
r:. sit~o.tion vrc.rrc.ntinf ~lose. scrutin~r of tho ccticn of the ccurt ia 
perer.1ptorily orc"'.o~in[· trial over· rccuscc'l. 1 s ch,ioction. T:::-icl r.t the} 
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---CERTAIN ACTS TO corST ITUTE DESERT ION AW 2e 

titile V!f.S nnt. shn'm to be rsriuiroc" or even C'esir[!ble for rec.sons of 
f"j_li te:r; nccessity er for r.ny other cr.-.use. *** (In this conr:ection it 
will be notea thc.t r.lthnn::h the U.S. wc~s nt wnr in other po.rts cf the 
worlc~, the trfol v:n s hclc-1 more then a mc:nth aft8r tho GerE.!,S~1 surrenc1 or_: 
thus the situ~.ticn cr•mcs within et lonsttho spirit cf 11 1'.~'l 70 ~*) 11 • 
Accuscc~ herein rcqucstec'. u1 c:x:tonti0n, c.n(I 11 prcsentoC: cvic1ence 
inC'icr:tir.f th'lt !1er'1 it 1~ecr: f'.ffnrccc1 ho m:!.cht hr~ve prcsontoc: n ·1.,-alic"! 
c1 ofonso ***. 11 It is rbvinus thc,t oxpoc~iti0n vms n0t roquircr'. been.use, 
r'..lthovch the cho.rr.-cs v:sre rofcrr8c on 2 June, tho~,r noro not se1~voc'. 
l:.ntil 15 Juno. .'.;.monf' (1t};,:;r V1in[S, in r.is opr-osition for tho m0tion 
for c0ntinuc.nco the trfol juc\'"·e nc1 vcccto quctoc from r:fiCH 1928, par. 
64£, p. 50, 11 tc the effect thr.t the court will r.cccde to the views of 
the revicwinc c,athrri.ty en .'J. quostif'D nhich is !:!£roly cno of lc,w. 11 He 
prcccc~ec this stc.:tcr.icnt with ~mother skto:mont thett the Stnff Juc1ce 
k.'.voccto YJr,ntoc the trinl to re· chercc. The provision j n the Mnnual 
11 prescrir1es tl10 pre:ceduro v:hen ft revievJinr !Cuthcrity hc,s returned a 
record tr the court (lj_srrTccinf rp its rctirn rn n spocinl plea or 
sir:ilr.r object.inn rm(~ hris nc r.rpl:ic;0 tlon to the situction prosentoc. 
b;:r this rec er(~, .2nd its 11r0nrful citoticn to th0 court ccul~ v:ell hc:ve 
been nisle:-ifirw. 11 . :i.ccusoc'. WP.S r'1cprivec'1 of cue precess cf lnv1. 'the 
recofc~ is lefnll:t ins'.J.fficicnt. (Cii ETO 15216 Hiller 28 Sep 45) 

CE filO 15~12 Fr1vis 2t Sept 45 is r.m All 2t'-58 ccmpnnion c2se 
to en E'I'O 15216 :Jillc;r, fir-nstec" above. Eklcir~c is the snrr,e. 

· AccuscC: 1;1 s frn..~nc" r;uilty. of c1osortion in vioLticn of Ml 58 
unC:or AS 28 c:h1cu~st~mcss i!l Lu:xenbourf from n'bcut 21 Jc.n to 16 Feh 45. 
:831D: LEG;;.LLY JTS~fFT'IGB!'T.FOR r:or..r. TP.AH A~iOL. Assifnec1 to Comprrny E, 
nccusec'. c.nc"'. other r.:-;pJ.:·c'G;;;nts rcp0rtoc t0 c1uty c.t the company ronr 
comHc..nc; post. He srcnt tho nicht thore, rut cculc1n' t be fot'.nC. the. 
next Ca~r Y..rhen the r~;st ~uont fory1n1·c1. Or1 th~.t dny, the ccrnpnnJr' s 
f crnr.rC' echolcn h-:ic j,J_st c~T"',pleteC' 1:n ~ttri_ck c:.nG W!'.s occup:;r:inr: n 
frcnt-line S•Jctrr. nThGr·:: wr s no sh0\;inc 0f cxistin[' hf'..z::rc:s c.t the 
plc.co yrhore r.ccrscc r,hscntoc1 himself, f'r cf· hnz~rcs then impencinf of 
1rhich he rr:t'.st h::vc 1c:rcvm. The loc<'.'tion of the r8nr c0mnt".m1 post w::ts 
not shc·'1':1, 11::-ic~ the rccorc~ ia silent .~s tn ~7hetber it wns .fnr removed 
from <:neJ'l:' fire or vmll V!ithin its rc.:.n::o. Unser operc..tfonnl tr.ctics 
in this war, it cnuL'. h::ivc been· nonr c-r f ccr :Jfrom the enof'y, 
r 
1 epcnc1 er:t upon tho si tuo.tion. 1.s to il'lponc'.inr bGzarc1 s, accused wc.s 
nnt proven to h<"vo born tolr whet his nssicnmcnt woulc be, 0r of· .<my 
cnmbc.t, or v:hero the cnmpnn:r wr;s. He h-:c'. just teen returnf3c~ to the 
cor1pc.ny v:i th ether roplPce'!l:mts. The proof that tr,e cori.rnny 'hnd 
just ccr:riletcd' nn r,tt<.ck, wr.s no rroC'f the.t there vmre, r.fter .Pe 
rocchcc1

. the tr.-oins, sicns ['.DC sot~.n::'.s r.f brittle from i;'.rhich he must 
hr:.ve l:ncnn cf its existence nnr1 prC'[:rE:.ss. Ex::ict loc;:·ti'Jns of our cwn 
c.nc" oncrr-:;r tr'>ops, C'.n': t1:e C.T'K'Unt, kinc'l '."'.nc' prox'Imity cf eneny fire, 
v:onlc"'. hr:vc hen~ prcrs::-- cvic:cnco. Unless wo 1:>.rc nillinc to hold thl'.',t 
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o.ssir.nmcnt in ciny crpncity .to en inf::mtry c'"'ripnny c:urinc vmr H:l 
h~.rnrr1cus c'.ut:r, rnc~ nll \7h0 lcl'!vo. it without pcr:r.issicm, r.·re cuilty of 
the cc·111:.r?1y c·ffonsc: of dcserti 0n, ~he Ct:!se must f::i.11. ·We c.~:in,nt hnld 
thet. ·~he· proc:f ·.Sh<·nld ·b:o so lrtx•.: The Bo:<rd c.f Revim't v;il1 take 
~c.icfol. nntice of y;oll-knr·vm h.istoricrl fc..cts, such ·ns D-Dr.y, tho B['.ttlo 
,.,f. .th-:; Bulc.0 c:n~. thE": Rhine crossinf'.; but it cr.nnot tnke r.nticc· of tho 
c'l.'J.y to. c1.rt~~ l·)cc.tinn cnr1 o;>or-:;.tior:s 0.f compr.nfos c.n:c1 c1iviSi0ns. The 
reC"r:'G is le;-:; lly sufficient cnly fc"r AYlOL in vi0l~tfor.. o'f ;,:,7 61. 
(Cor.i;y·rC: CL: E'I'O 7532 R~r0ircz.) ,!CM ETO 1522.3· SJmczas 22, Sop ft5) . 

. Accnsod '::rs· fclmc". ruilty cf a.. v:illf1J.l c~isnhecionco in vinlnticn 
f-.f A'.7 64,· ecnc: C·f \'c:sortion in vicbtirm cf.;,'.i: 5f,·un<~cr A~·; 2S 
pircumstnnce s •.. HELD.: LEGLLIZ · ~TSL..T?Y IC IB11T FOt l'OF.E TE.i':.~! t:;JOL ON TEE 
A;·; 58 C~;J;.RGE. ill iS 2F-5C';: "An oxtrnct: c0py sf G corpetEmt r.nrninc 
:rcp0rt ·ostablishoc". c,c01:scc' s · ('. ri::i::inl L.:·mr, nn 6 Fo h 45, wM.ch *** wns 
terminr:.toc: ·r.y. return t(' milit~1r7 ccntrcl en J..3 FGb. The onl:.r ovic1enc0 
bf the tncticc,l si:bl~ticn c:n (.;·Feb ~": s thnt tho !"lissi0n of the. 
b.•. c.~..,tt~11·"n ... "''"" ·~tn~c·p·~r-i"'r· -t(" ... ,..r..,,,,, +t,e~S"'l"'l' .. •··· v ir-.-rvcr' · ...ere· ........ nc~.;:.J '·· .Ll.f ... •. \.-.i. ·~a~.: .[1,...r.. • 

11 T'h is no.. 

evidence cf ho:zr,rC:ous c'!ut~~··oxistin::· r.t the plr:.co ;·;}lC'rc nccuscd 1 s 
un11uth0rizod nbsenco l::orr~n, · or ;~f. ir.p;::nc'U.nc hnzc.rc'!cus duty of which 
he knew nt tho tir.:o r.f his (1 cp~1rture. Ti:1crc W'.".S ~,,t i:Von proof of 
the loco.tien of :tb0 con:;'.~Jrr. !'(0t ::tll r.hsc:r:cos ·1::tth0ut lonve from 
ccmb~t tronps ar.o c1 osc:r.tic~, r.ry~ circur::strmccs mst be provcci fr0r.r 
which in-tent tr·· r.voir:'! hnz!".rc1 s n~y ho inforrec. The proof is11 

irsufficie:it to sh0w r.oro thn.n Ji.::01 ..in .vi•:hti·::m of AH 61. 11 

(CM ETO 15.2~5 B_r.rth 2 Oc,t /,.5) 

---------- ~ 

. Apcuseri wui. found~ cuiity of desertion in vioiqt'fnn. of AU 58 1 

tinder AFl 28 circurist~nces en t:.bC'ut 8 Jan 45, i.e:. A'i!OL to ·"V<'id 
hazn.rdcuti. c1uty ~mc1. t0 shirk irmortpnt service, to wit, 11 hflldinr.' n 
c'!efensbre pr·siti.cn in tl-'.o li::-ie in the. vicinity of S**~ Luxe!1bnttr£. 
He 7ms. nlso fntmc: p1ilty rf n sul1scqucnt l~'70L, EELD: · LEGAL!..Y ··· 
SUFFIC.IF;ET. .(1). Bc·th fSIOLs -.::ore estr.~'1--.l:i.shed. JZl Hn.rnr00ns Dubr: 
11Exclu~inc nccusec11 s t:.nswcrn claim t.o hn.vo r.p~·lic,., for infr.:ntry 
service si:-:: mcnths 1-ioforo the offc;nsc, Lll the· cvic:once *""* p0i1tts 
tow.'Jrd ccw<·,rc1 ico. Ho ac'.mi ttcc~ le-::yinr:. existinc haz.s.rc~cus t:uty in the 
nresenco r:f fc.llinr shells ~nc"'. his no.st r.ctir~ns unc".er· fire wore thc'.!SC 
~f n coward. It r~nnips ·but to ·ccnclr:'Icr whether: the ~pecificnticn 
which c1escribee: the c'ut:r o.s 1 in th8 line' so linit.cc' the offense 
nllec?d ns to voic; the c0rviction. 7i9 thir::-:: n0t, fc,r tvro rensons: 
first, r7'.'escnco of the cma:;ic.:1y urn'1r2r ;,_rtillcr::r fire w::i.s1 unccr tho 
fluic. frrints of r:cr,r:rn · v;r•:rfr,:r·o s 1.:ffi ciently tin the lino'· tn fnll 
viithi~ ·tho nllei_:!liticn 1t** -r:n~1 sr: c:-;;cD.y, n.ccusoc1 nc:nitte~ kn0wlecr;o 
that the l,!Ompnny 1 t.s -coin..~ 1j_n. the lino' (in the other ·sEmso of · 
extreme. front line) inovit~1~1y so"nor or lctcr in lr.ncu~ce · fron 
\¥h~ch rE,Jns0noJ.•le ir:1.riincnco cf 01.1ch cuty r;ill lX3 inferred. Ls ·to 
tho lnttor, wo hr:ve helc~ th~t it is unnoccssnry for the dnn:-ors 
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sour.ht to he avoie1or! to bo immecinte er specific::>.lly knr,wn, nnc1 that 
j_r.tont unC'n the pnrt C'f o.n infr,ntrymr.n in com'!Jnt to 1w0ie1 cn.ncers soon 
to he oncciJntorcd r!ill suffice to support c("\nviction cf coserticn *lHt·. tt 

.(CE ETO 15227 Ti~s("\n 29 Sop 452 

.rl.ccusecl w~:s fr-unc~ ruilty of strr:icht cesortion in vir.lntion of 
lJ.Yf 58, cnc1 nlso tlhc"!cr h:-; 2f~ circuf.1.stnnccs. HELD: LEG;1LLY SUTI,IC IENT o 

(1r) Stcr:r:ch Trnt1 blei A:7 58-281 While nccuscc"! nsourht to explain his 
c1ep.:trture on the rround thc.t he vms unnble tn secure n proper diet c.nd 
c.c~equrte· r:ec~icnl trentmcnt [it his cwn unit, he hcc boon returned to 
c1uty by the prorcr mec1.icri.l nuthoritios nftor f nur mcinths in hospitnl 
r.nc~ the fl~ct thnt, in his vie!!.i....he needee1 trontriont not nvnilnblo in 
his unit furnishes no justificr.tirn f0r his r'bscntinf himself to 
secure such trof'.tment in a Tinnncr decidcC. upon nnd selected by hil"l. 
FurU:or, his exyilnnction -r.·** is renc"'.cred suspect by the fe.ct thnt ho 
c.bsonted hinsolf lo.to at nir;ht nt a time whE:n his compnny i:-ms alerted 
for PJ.0ve;o1<.,nt. 11 Hore0vor, vrhile o.v10.y, he cnnconled his true stc.tus · 
until such tine r:s he 11 w~ s rcnc7 to co b"-ck". He rcPJ.ained A~70L for 
o.bout tv:o .mnnths, Gnc1 dir. nnt return to his U.."'1it until ·o.fter the · 
cessr.ticn of l:0stilitios in this thentcr. (c:1 ETO 15243 Nnpolitnno 
9 Lur 45) 

Accused wrs fcunc'. r,uilty of c1es-·rtfon in violc::.tion of f.W 58 under 
J~"'i7 28 circuMStr.ncos, ir.. thnt he vrcnt A~YOL v.ri th intent t0 nvoid 
hnz['.rcous c.uty, tri ':.'it: nn c:nphibious opcrr.:ti0n nco.inst tho enemy, nt 
No.ples o.bout 19 July 41;.. llfilD: LEG.ALLY INSt1FEICIENT FOR MOF.E TF.AN 
A:70L. "The •·r:l:.r c.i.2·ctmst.'l.r:ces r.prenrinc j_n tho recorc1 from which 
1£10-r•lec1ce of the ::-.11.ocod c.rr:TJhihions cipor~tion could he inferroc1. nre 
thr..t the coi!.:•rny v1::.s teikinc s0~e nPlphihious trn.ininc 1o.ro'U1lld :No.ples 1 

rcnc thr:t j_t \"![:S c0.,.,,~.,...,n krcYvrlodre ir: o. cnMpn:!'l.y section, of which 
c.ccusec"'. vrc:s not :: t•cn'icr, th2t c.n crrnhibious lr,ndin[ v1culd be r.trc,e in 
eneny territory. I"t coes not npper.rJ. thct nccused m::s present with the 
comrnny p:::-ior to 19 Jul;r, thn.t ho hrd to.ken nny p0rt of the preceding 
two weeks of trcininc; er thc.t his plc:~tcnn or sncti0n or he c.s an 
inc"'.ivic;.ual vms £'. t nny time o.vmre of tho 1 corn:10n kn0wlecf:c 1 • Thero was 

· nothinr inherent in tho tr.cticnl situctinn of hi:s: r•rrr~nizntion ·so fa.r 
r: s is shown, tr chr:rre hir.1 with such knov:lodre. It is thorefore 
ex;tronely dc•nhtful if such J"'leo.rer rmr! Vrl£'U8 ovir.:1enco is le;~nlly 
sufficient tn chcrre him with knowlecco, en 19 July, c·f nny future 
r•m.phibious operr.tions hy his orp:miz~tion ***· Moreover, even. if 
eccusoc~ wore present wi tl1 the compnny nnd possossed the 1 ooor:;on 
kn"i'lec:ce', it c:oes not nppor.r v:hen, nccort'1inc to such kno·wledge the 
oyicrnticn, which cctunlly occurred nonrly a 1"1"nth lnter, W$ to hnve 
been anc'.ertnken. Jfore knowledre -tho.t his orcnnizntion :might':, cnfc'f"C in 
en cmphibious o-rorc,ti0n :':'.t some inc"lefinito tine j_n the future roes not 
without J11oro, furnish the necessnry prcbntivo lx1sis from 1Nbich tho 
ultimate feet of intent to .:o.voic the 0per.'.'tion r.1ny be inferrec'.. *** 
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A.ssuminr. cccusec wis n1tscnt frcn h:l.s cor::::-,u.n:r en 15 Aurust, v;hicll, fl:ct 
rces nc1t· rffirr.ir.tivcly aripe~r, nere prc·of th!'.t the cnerri.tinn wns · . 

'cr-.rriee' cut c1urinc r"is absence C:oes n"'lt r.ischcrre tho b.lrdcn 0f prcof 
~'.';1ich r8stod 011 ti'·e rro::ccution *"',.· (CM ETO 16022 Br.rfliclc 13 Sop 45}. 

--------.--

AccusoC. r:r's fonnc r·u.i.ltv cf Closcrti,~n in violation of A~7 5f' under 


A~7 28 circu-nstr:ncGs r:t Anzio", !b.ly, en ri~cut 1 Fobrui-~:ry 44, rE3mnininc 

. ~.wc.y :until appr·:-,hensicn ~t Pt:ris o.'bcut 2C .December 44.. HELD: LEGl\LLY 
SUF7IC IEI-IT •. fil~.11£:--:1.inc ROJ'.ltirt t A rrororly sir;noc~ mC'rnin[' rop0rt of 
91"1mpnny ·o sE.·v1ec.1 a.dcusec'. n.s :.:g~a .fr h0sp_unkno!Z!! sc 1 Fob, J,:,10±! fr 
dr.te nf nsr.mt & c'.rp<~ fr rolls ri.s nn o.hscntoe". An oxtr~~ct thcrc0f 11 r::'.'.s 
prcpf,rl:: receive,~ in. cvfr~onco,. sir.co it cUc~ nC't cr'ntnin 'entries 
()t:>viously nc.'t b:-sed en .fCJ'SO~t:.l J:nr'v:loc1;-:o ,. ***. This r~ntry, .together 
wit'h: the 0ther e-:ir'!erce *'** est~ 1,lished the coMrc:mco:nent cf .riccnseC! 1 s 
n'bscnce :-.i1c... ·tl:c.t it V:::.s u:1~.~.1tl:oriz<;1c~. ·Tr10 ol;i[:lr~~l er:i:try vr~s si·rned 

1l<y the coi1:,n.n7 cot'u".'lr.nc er. It ·';:as h!s nnq1'.r:Efie::: c"ut:: to lm6w tho men 
l°',ssicnec~ to the cnr;pc.ny ::nc} their st~.:tns, rnr~ there is .no surr·.c;stinn in 
the reccrd, thnt he die :tot r·Grfor:"l th'.·:t ~uty. 11 (2) Rtitnrn: 11 Ur.-:'.uthorizec 

1i:l bsence, once shown to h0ve · o::d.stec~, will bo nresi..i.rr:oc: to hnve. continuec~ 
r in the. nbsence of cvi(kncc tn tho· cc~1tr<::ry', '-'-"1tiJ.. a return to military 

3control is eff0ctcC: ***· Even if <'.'.CCi.!S8t.' s r~ssertion in his pretrial 

st1:1tement the. t he 'tl1rnc::'. in ' t"J n r..ilikry police liouten'lnt in Rome 

On ebout 6 J1me /.i.4 1'J8re UCCt'!YGQf't "S o:vi(\:Ol'.lCE!, it is not shown thereby 

whether r.t such time h3 rcvo~;ler1 his true st~1tus r.s l1e1.m~ 'n''sGnt 

without le:--.ve' • *** T:t.e psriod ~t:rir.f wrJ.ch eccusecl '\":~" s unf.er militnry 

co~trol in· R0i'1e would l1('t jntsrru.,.,t o~ terrti.n;·:te tho. rcri0/l of AWOL 

bebU!l on 1 Febru2ry 1944, for the y;urp('se of .the rresent ch::i.rres -x7*. 

At .cny rnto, the· t.ct1.inl dg:t;e of ·t.h~ ycrni~1.::'-ticm cf cccusoc:.' 3 qbsc'n~.e 

ts not recisiYe so· fer as- ccncerns tho 1ere:lity C'.f ~ ccnv1,cticn" re 

A~l 2G-5G. ..Lll_Hc£rr.ous Duty:. 11 Juc'!icfol noti.£,£ 1:ill be tr.ken thnt 

:'t the .time ccct:.SE.:c~ -::bsor.toc~ himself fi;:htinr. of the fiercest nr.tur:e 

v1'.'.l.s in r~rorross on the Anzio hecch!'lor.c. **·:;. It is 0stf','!;lish3c thr;t · 

nccuscc;1 i7r:s tole: th[:t he u~:s ,jnini:r:r, c, unit then 'in co!".bot 1 on this 

ho~c'h}1e··~;.'J,•.· ~.t .. ,,..,,..,.,,,l..,c1 r··c_· ;..,n i..,.;S1.:...4. i'· ~-.t.0 "Ct1°0n-~ ..,+ tn1;S.. ""l"Cet..."
r·:rt thnt th,,,,..o ,.,n.,J.- '·"''-•' .J~J.V~o .... \.• .._, 1.t.:~.. c •.u - 1--' 

one. thc.t he W'.1.S t•oinr there ~7nS virtunlly r~'ni ttcc' -ri:*. II Tho fin:~ing 
(')f ruilt W~'S cst:Ylisher: •. ill Snnity: Althe:urh not srccific'.'.lly rdsef, 
11 occuscc in his unsv~orn sk.tenertt sucrestec: rri.entnl inst-0 bility, The 
court would hcve r 0eei: jnstifioc1 in cnusinf nn inquil'"lr int.o his sr.nity 
~"c~, }ut on this reccrc it cii~- n0t hf,coT'le incur.ibentu ('m the court, to 
f.q so:*** 12.L!!:J,r:.l 'IJ':r:s tv.10 r'C'.ySdter'Service cf. ch<:lrres. However, 
c$£ense c.nc.~ <1.CC'U.SElt~ sic:noc'. :i::ritten Ymi'70rs, end .!".CCUSCCT C('ns-:mtec in 
open court. Trini hi·c: to he h' stcnoc' boc.:-n~se of n rcc"eploj"mcnt problen. 
Mr:ireo'VE;r, the J:rc:sent trial W"'-S r.i. rehe:-:1.dnr· of ·nn orir,innl similr:r trfr.l 
s l!lonth er:rlicr~ (C~~ ETO 1657) Sr.bell~ 22 Sop 1+5l 

---..-----

:-34

http:le:--.ve
http:cnr;pc.ny
http:coi1:,n.n7


CEF..TAIH ,."..CTS T() cnrsTITUTE DES:r,TION 

CLOSED SESSIONS 

RECOFi.DS--GEC'J.IU.. COUI TS-Ml.FT IAL 

Lccused wos f r1und f'UJ 1ty of. (10SPrtirn 5.n vinle tirn of b.:l 5~ under 
A.:.i 2:; circt1!'istnnces. HELD.: LFGii.LLY SCFJ'ICifFT. In tl1is me,..,cr~nc°ltu'l 

ClnL1i('n, it is stated: "Err~~Hinr the ~rec-,r 1945 in tv:f• nf the 
~·rorK:c·J.ticn 1 s E:::-:hibits '.A r.n'.'1 D) wci~e renC:ered r,bvi0us clericnl YJith 
1°L,4.....£l£:1:J:r jntnnr1 ec1 , by tho ;ilace n:::1d b7 tho c'.C'te of the entry 12s 
1944 in tho crso of Prcsecuti01-, 1 s EY.hibit A, [me! by thE< citaticin in 
Frcsocuti0n' s Exhjbit C n~ Pros0cution' s F:rld.bit B ns a 1944 or1'er • 
.t~nericm1 trc:>;'s hrvG cccu-:--icL~ tho city cf Metz in Dnc0mbor in only 
the year 1944 sincf-: ::orlc2 :'inr I. Furth0rr'inro t:ie ;-)orties n;_--irc.rently 
atten~)tod to correct the error by sti,...,ulati0n. Tho ckilnv in the 
r;reT><:::rotion of the recnr.-!s r'."7.' Prosccutic·n's I~xhibit C encl D did net 
f!.ffect their c0m~;ctcT~c7 ***. SincE: tho '::tbsonce v:i tl1n11t lcrire wr.s 
shm~rn by nre:sun'-ti0n r.~r1 Prosecution's Ex.11ibit D tn h:.,ve continued at. 
least untll 6 Juno 1945, tho :nrosccntinn' s jnc1.:i.c:l.al &C'T'lissfon of rri'.Jr 
tcr2in:-:tirn vrr: s nymrr'rri['.tr; r::s bcncficiol t0 the; cccuscc'. *** .11 

(CH ETO l~,936 Kcnr~in 6 Oct /i5) . 
• 

Cross Ticfo"oncss: 1~50(/~) 12601, '.1·:::nclez. (T J.h. ;me'! Dofonso 
C·~,·.:ns"l rrescnt c".nrinr, clcsod 
scssir:-r:.) 

Cross fofercnccs: 16936 Kon~ (v1ronr; d.'.l.tes on 
cxhibHs) 

L50(1) 16fi"6 Fnbinso!l ( 11 oxtra11 member 
sit rn court) 

1,50(2) 13090 D:rrti·irlfssr·n (:1npnrs 
<1(>(>r.T")-~"n•r; n-,--)-.... _, -.. ··. {..._.. . ....... ,. "\ 


"The rocord, 'bcfr·rc' rmthont5.cf,ti:m, .,.~- s cxa!'linec', fnunC' to 'bA 
cnrrcct nnc' sir11;,-::::._11-,r rl TIBrlb,2£ nf tho cnurt in lieu of s1x'cinl 
c1 cfen~~sol '.'rhc m'.S e:.bssnt, Such }':Trjctice, v:M.lo i:rrqulnr, y:,;s 
nc:t rrcjuc~icfol ***·II (en FTO 12761 Brockie 29 ;runo 191.5) 
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F.ECORbS-.:.QElJERAL COURTS-I'U:i.RT.IAL 

IPJ'J:GUURIT IES: EFFEC'l' OF 

nTho orieinr~l sentence *** v:hich incluc.ed 20 yer:rs *** obviously 
' vms illq-ti.1; [' s to ten ~·c:irs (':f. tho confinement. imposed' becnuso 0nly 

2/3rds of the members ~:·** c0ncurred (I'.Vl 43). JSto,r the -presicont · 
nnncuncod the finc1inrs rnc sentence the.· c0urt' r.~jrurned on 9 February 
to .·moot nt. his. c.nll. · Tho roc0r~ cf the first ·c1ny' s ·trial. :wns sirncd 
only by tho tricil jUG["O nr'voct.to, ccnfrrmin['. thereby to .the 
requirement nf the· f '.Ci'T tho.t ho vlill sicn the record ·of ench cny' s 
procoecinrs *-~:-*. FC'·urteen c1nys lotor *** :the court reconvened on . 
its own rri.otiori. ·A i1 · r:irmbcrs of the court c..nc tho personnel of tho 
prcsecution, \7n.r"" 'l'!~ro present nt tho prcvicus sossicn cf the court 
whoront''the instr.nt r.ccw~9rl i7r,s triea, -rJCre present. The nccusoC., 
defense counsel, ·nssistcnce ·cofense counsel f'.nd. reporter wore also 
presont. The cov.rt :then prccoedec to recrnsic1.er its sentence c.nc 
upon a secret writton be.llot' n11 member-s of tho court c nr:currinc' it 
impcscd. tho ic~Eintlcc.l sen~ which it imposcc [;t tho first sessirn 
***· The rccorC. v:es then duly nuthcnticntcc! as requir8d by 1.:·1 33 
enc trnnsmit toe tc tho reviov1inf authority on 5 fhrch 1945. 11 The 
record i'ms not n lerr...l recorc cf tric.l unt.il the final net cf 
authenticat1:(•n by the prcsic.cnt nnc- ·tri~l jur're :'.r'YccGto. "The 
conclusion therefore is thnt tho r.·.ction of the cc,urt in the instnnt 
case was not irrerulr.r nor c1 i~ it virlr to r..ny richt of tho accused ***. 
The ccurtr.s acti0r.. heroin rmst ho ~istincnishec ·rrom *** Cr! 233806, · 
.ffcCeslin, 20 'B.H. 149, II B11ll. JAG 184, '.-:here !::fter· tho lq:nl 
record of trial h'" C: bccin 1brcnrht int0 existence 1 n.uthonticntcd r.nc~ 
tr~nsmittcc: to t!'-.c rovim·inc nut1:0rity, the court rcc0nvcncc1 rursuant 
to cnll of tho pro sic1c:nt in nllG[;od 1 revision prccooc incs 1 nnc". att~ptod 
to revoke its prior sentence ***· (ll1d im~cso a new sentence ***· Tho 
subsequent QCtion of tho court y;c-.s void because (1) it attempted to 
act en a lec;c.l rcccrc-'. of trlr:.l rhich r.nrl been cr-nrle.ted and loft the 
'bosom of the ccurt 1 r.nc1 (2) i.t r-"s·s-ossoc~ n!J (-rer:tor i?.hthority thnn' 
the revicwinc nuthrrity whr- h:r AW 40 is prehibitee~. from returninr: a 
record cf trial fer· revision vii thin the view to incror-:si:r-G the 
severity of tho s~nto:nce. ·In tho ~nstr.nt er.so tho local recorc'I of 
trial hnc not come into existence. It rcmninot un~rr tho control anc 
nuthority of. thq .ccurt o.nc: it ht'C'. n'.;t been trnnsmi ttod to tho 
reviewinc nuth0rity. Furthnrm,..,ro tt,o noF sontcnco rn:s identicnl vrith 
tho first s ontcnco. *l'** "Tho socenc sontonco v.r~s not more sc,.rcrc 
(A:'l 40). "Thero is nc·thinc **·~;- ;-:hich -rrchibits such rctinn by tho 
ccurt durin::; tho period it mc.intnins ryfonary cr·ntrol rwer the record 
cf its proccecinrs in c.. riven c:::sc. 11 JC'M ETO 8397 Stntu!!'l, 28 Jun 45) 

. -----:----:--
'. . 

' 

394 (A~"l 37) Irrcrulrrites; Effect of: 

Cross References: C649 Sicbsk;r (A!J 
28-rKi ssed errors) 

http:recrnsic1.er
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294 
. IBf$C-TJLAF:IT I.ES: EF:'YC'l' OF 	 Ml 3.,

--L 

:.i·1r ~17..ESIDEHT !.·!A.Y 11.ESCF,IDE TJT"LES ~: 

,,l In r. .. ,n,..,.,.,,, • · ·c·,...,.'°''"'"·r·~, ·t,.,.,f,..,,..•.,, thti i<;_~ct "'.lOC: fl -1<: \~ ·-~._, l ..... ~ ..... ,,_. h 	 '- .. '·~.\.J\.l\.. -~ J,. _,._ \~ ..... J. ~ 

(1•. 'In "-··nC',...., l. 1· ; c'· · nnc1 1• 'h 0,+ 	
~~ 

·.:..} ,-.,,_TV._.~ .... 	 t. 1 .1"l,~.,t.·,J 

I:1 Gencr<.'..l 

1~.:=J(2) 

L, 50(1) 

. !,50(1) 
1~:6(9) 

452(12) 
!,50 {I.) 

'~51 (2) 
~,51 (.?/l.rt) 

(Sr;c C·~".".11~cllinr evidence ... in 
r:eiwrnl) 

11009 FTrsh (i1ci. ~-·rcjur'lice, 
",~."}"-1s:-e C\~"it:llir~ evi~cnce '\': 
i"Uilt) 

12210 !!Lek (;,rGjncUcial orr0r, 
;)'ttt cr·mrollir.c evidence) 

J..3222 En·.. ~~rf! (r'lcfense counsel.-ncd.ts m ,-,l.':\t':>ible cefcnse; 
c,. '!'"'.'!·>\°'' 11 in;~ G':~H1cnc0) 

1(005 Jf-,ncs 0t al 
15433 Dnrns (nr prnoi'; plc.ce nf 

,l"T'"\,.~- 
.l:I.~ ·~l.;,_.i 


15252 1~:1.c1~tnls 

13125 Kini· (lirriitntinn of it tc:· 
crcss-i::-cr."line G0rctfln witness) 

2.397 J"r.r,nsnl'-b..er:2! 
lf516 §bsffc:r, nt Eel 

•, "'T 
• .1.~ 

J i ') 
~ ..-'·'-"'-"' ll+'~.08 Griffin (:~ri P4-94) 
1.52 (F'r") :i5··51 :·:r··.Jfo (ch,rc1b.her:t tL11.G".?:r 

J.,.:; 94 i !'l2tt:'~rl Cf 93) 
1.3402 ~ (i..1i 9:S-PJ) 

.{l) 

( , ") .. i--=l ('°\')•:, • "1..\.-.......i.. •

.l..~"' .t1. t,, '· ...... . . ..t'l. ,_, lr • 

Crass na~ers~cos: 	 450(1) 
450(1) 
1. .:;n(i)._..,, ........ -~ 


!,.50(4) 

L50(4) 
/,.50(4) 
i f·j,,)

<;. ..A ~·+ 

li.5C(5) 

10053 I~ill.£!: (nurcer, Etc.) 
10:.<60 ~ (murf tlr, 0tc.) 
1265.2 Flrtr1i''" ("1Ur;:! er, etc. ) 
l16~.3 nP•' ;--T;:q,~,0 • ~ nintlv- . ~ \!-., ; ~' t) - .., 

ChT!";Y:!l) 
14615 ~ (r:t'"O; :'i..mish.':'1£,nt) 
1576f'. Du~1h11:..~ 

15393 llil1.::.: 
l04L6 ~ (~n~o) 
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PREsmi}rr ·r·!AY PiffiscF.mE-~mrLEs An 3c:; 
. · . 395 (lb(l)-lc-lc (1) 

ii, 1 In Goncrcl: Boot Evic"onco (iiotin"" 0n1'r si,D£o 1 -Ji.1n2.5) 
(le Burdon of Accus.:;0 t£..L:£_FornarC: r'itl"'. Bvicknco: 
{lc(lLCnnn(:)liJ:l[ Evic"fonc'o'Rulc~(l,i§ti.nc :n;l;,: ~roM l ,TunJ;,i) 

{11:1(1) Bcr;t E~r.ic~Pncc 	Fciilc ilfstinr• cnly s.inco 1 Q:''Jn 
' 

.Jr5')_ .:-: 

Crnss ~oforoncos: 395(10) Gee pmora.lly, 1mder 

confessfons) · 


I 	 . 

I 

!,50(1) 
1,50(1) 
45o(l~) 
450(4) 

Not Dicostec"'.: 

~292 philos,. ct. a.~ _(riff0nso uI;dt>r i~:; 94, r~) r:ovcr!ll':.ent tr-_1ck) 


416(9) 

lfl6(9) 

419(2) 

t.50(1) 

454(69) 

, 416 (9) 
r,l·c (l' Co,.,.,.,o·1"' ;.1,.. ~ ·1' -~ --c '!') ·1c • 

'981+3 !leLain (deserti0n; 
lms-1mrn stntor.Kmts not 
oviccnce) 

14069 zb.rdnnc' Jr. . 
(r·:cs7)rticn) . 

10721 Potrcski (Nil 96 
•:rc:ncfuJ. Yohie lo t'.se) 

1471+5 f:.6.woll (re'"'ut re 
· 	 r1nlico) 

69r3 Cr.rlson (hh,sel:f:l 
r:ithin cxcontions to 	c. 

· · str;.:tut;;:;) ' 
161S6 Lr·0ne' (A'7 5f) 

(1; ~+.i l +-r 1 J '5),....L!: L. . '·'· . · ._ ... _, , ~~~@...;.....!.......:----"'-'-~-n_._c_,n_-.4;~_i_n_~__t.._·n_e__.'+.-..... 

N~t Dirosted: . 
15851 m'lfe '~,.)c.issibly h:1~ ov~.(;.oncci)-·- \. .. 

Cross Roforcncos: 	 ,~16(9) 
J.l()fc;).. \. 
, ;..,-":l ' ..... )

4.)..) \,,,.:.. . 

'43.3 (2)' 
/.50(1) 
/1.50(1) 
1::.0'1'·,..__, I. .L/ 

450(1) 
1r:~(·•)..,,..,,u i+ 
/,50 (/... ) 
1..50(4) 
/~50(4) 
450(17) 
451(32)
45l(J6n) 
452(7) 
452(iC.) 

I 454(51,n) 

12239 .Blo cks!1onr 
15604 J:..r·no"?! 
11009 ~ 
12210 · Blr:ck 
13222 Howri.rr'l.. 
15'\60 Enslay : 
15902 i:IrcrJ.r'no 
l '7106 Conley 
1.3317 Pr-trkor 
15393 Do.l~ 
15774 Kcnnedv 
17560 Enclrnd 
ll905 Eoyrne 
1.3126 Grc2n . 
16516 Sh~ffor, ct Ql 

1 15154 Sohn 
15272 HIC°h('ls, et nl 
69}~3 CE-.rlson 

..3c.. 
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PRESlDtf1 W•Y PRESCFcIBE RULES 
' 

395(1c1-le-lr-lh-lj~-Il) 
......... 

.{ld) In Genersl: Dtfo Pr0cess nf L'l.1?! · 
J.].e) .In Gonor~..12:1c1enco r:eir·ht: Burderi ·c.r Proof: 

ri:ensonnhle Daul-it 
lr) Jn. Gcnernl: ~dine Questirms 
lh) In GenGral: Ph~:sical Ob,jocts: Lethal :1enrons: Etc. 

11.i.i)In Gem,r£tl: Ft.Gs Judicnta 
1 Il) ·rn Gene.rtl: Vnrir.!.nce:(Also see·428A-.no).subsecs 10-12) 

_Cle~) Due Pr0qess of Lr:7r: 

Cr6ss tefer~nces:. ~ 385 14510 Collins 
. 	 385 15216 fJiller 

/~50(1) 13222 Hcwmrr'! 
L:.52 (21) . 15843 Dickerson, Jr.(confess

fons) 
454(18n) 13279 T ielemnns 
454(38) 15486 Richter tjudicinl 

notice; it considers TJA 
file) 

.ilo) Evir1ence· :·;oi~ht: l3'.1rc1en· of Pro::if: R€ms0nr,ble Doubt: 

CrC'SS F.of2rcr.cos: 416(26) 16655 Pnpme (burden of procf} 
concrmr.tion) 

(lr2 Lo:,/in'.· Q1w2tirns: 

· Cro.ss F.e:'cronccs: 419(2) 6533 Gibson 
433(2) 4995 v~ 
450(4) .. 15274 §.f~ (child witness; 

ra"leJ 
450(4) 15840-Bishon (rnpe; Polish 

refuree victim; unwillinc 
witness) 

.ilhLPr'TSic;i.l Ql',iccts ~ Lothril rren,,0ns; Etc: 

Gross Heforoncos: 450(1) · 7867 rlestfielc'! .(~un; 
ballistics) 

450(4) 13317 Pnrkcr (ballistics 
report; unidentified) 

( , · ·\ Res Judicota:_~JJ~ . 
Cross Icefercnces: 451(2) 150CO Lm1ton 

l.11) v:..rir.nc.e: (A.lso see 428Arno), suhsecs 10-12} 
;ill. Gonorr.1; Vnri.~mcc . 

Cross p:eferonces:. 3(5 12729 Lanoue. (time; plnce 
. . b.rl 28-58) 

.385 1413.3 Corriveau (ph.ce; 
AH . 2f-5Z; a e SGrtion; place; 
J.Jt 69 escape) 

- .. -.39



PRESIDENT MAY PRESCRIBE mrms Arr 38 
395(Il-3-4.:iI 

(Il} Jn GeI}.£!_nl: Vn.r:innce:U,lso see 42'0 CYnO), su"Jsocs 10-12 (cont<".) 
_{_3)

-
l\dmiesforio--St'.ltom.onts: ;;v Acc~lsod---· ---- -

-;-(4-'-·~(__;;,;.h.;;..;;.d;;..;n_:5.ssions--Sto.te!T!Gnts: B~r Ono of Cnns~irntc:rs or Joint Accusec~: 
11.J.. Ch·;r~:ctor cf b.ccusod or Other Offonsos: 

ill2 \Tnrfance (Also soc_42f'. (.b.:770) 	 subsocs 10-12 (c(intinued) 

Cress Rcforcr.cqs: 

416(9) 

/,.16 (9) 

1+16(9) 

41G(9) 

416(9) 
1~22(5) 

450(4) 

450(1) 
1+51(32) 

/;.51(36~.) 
454(96) 

454(18r.'.) 

14165 Pncifici (M/R re plcce; 
spoCilicc.tion) 

ion42 Fnmov. (misnp::'lY jeep; 
1n ~ · 

P-ccCOJ 
12128 Bo.ileY (plnco; oscc.po 

fro!':'! confinement nnd 
dcs::rtion) 

1301L Ostrowski (plr.,co; 
c1cscrtion) 

15206 Burton (dosc~tion 
ch. time rcrioc'. to 
undetermined period) 

1543.3 Burns ('rlnco of AHOL) 
1+376 J;;Vis ·(cr.'.rekss fire

nrm c'ischorre v. vdllful 
~i l. "C}i "I'···e) ..u. ~ ... _....... l.1 


l40/i.O IfoCronr~' (:rlnco of 
rr..ro;-

17721, Co-relo.nC. (nnmocf victin) 
13812 How.:~ (housobreQkin~; 

ownership) 
11972 Llli.so:n. (lr"rcony) 
14632 L:'lnr: (r.1incr; typccrc.ph

fonl) 
~.555 Kr.:n:'..2£7 (ownership; . 

'bl:t.ck w'."'.rkot; cb:mred by 
R/J.; fotecl) 

Cross Rofcrcnccs: 	 416(9) 
416(9) 

1+50(4) 

150(4) ' 
1+50(4) 
15,(~·~n). t- j~ •...:l.J(.A. 

9204 Sirnnf'rs (c~nte of J..'.lOL) 
9978 Green (unsrmrn statc

mont ,corrus delicti) 
1401+0. HcC!Q:?l:Y ( corr0'1or~1tor; 

:1"lcst ovicbnce rule) 
1576t, Dunbrcr 
17::,1'.Q v .... _,., ···nr1 

_.,.(., ;;.;.:~.;;. 

11972 Allison (lar~eny) 

Cross References: 7f'69 .AGnms 
15252 Fich0ls ()'rejudice) 

(7) Chnr~cter of Accused nr Othor Offenses: 

Cross 	References: 402(5a) Prcvi011s convictions; see in 
rcnernl. 

-1,,0
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Cross nefercnces: 1.16(9) 
L,16(9) 
i.,.21.., 

416(9) 

451(3fo) 

( r~,., \ Cl--r,.,c~·c·r r.f' 'Ti"ct1"m•- ~:::.t ...__~_;:..;_~-·-~.!_-~ 
Cross Referen~d~: 450(4) 

L50(1),. 

450(4). 
.450(4)' 

1.3125 Kinr- (Germnn rape; lir.it 
\fc~c- S"'-"'""M-lc,_.,,., "'·~ti""')\. ·,;..i) O ~ ....... .:...i..(...1.. 


, '"'u-c1') ~~""'~tA ... ('h~-" ,,,,,,.., 1·st·.L\..J ,._ .:.-..1.'-\\,... _,, ..... ,.._4l i;ic~J.., ••,--- 
Ir:..:• J 

, 

7 0I-,.i.•....rs'3 ' .,1 ( r,.,.e~·-· · "l , ' ..\O·." v c+1·In1 
1 r::.coq -;;,l·C:;('""S,..,;.· ··et c•·l'(r~.:.. ..,..'
-4-,.}_. ,._., .• , _·.....:.;::..-~ ~- "·"".:.. ~:;._ 

,.; t~,.,. ··-'~~., ...,1 \.••. C ·.L. ,, , ·' -.i..::iS.l.,1 e / . 
10700 f:?1nJ!..s (rc10 victin) 

I t~'.(\ / ': ' 
Li.,.~\...- \, .;... , 

L,53(12n) 

450(4) 

-~50(1) 
L50(1) 

450(1) 

395 ( 6Jr,) 
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:oc5;i ;~i.ll~ (murcor) 

l/;ll,l I'i~:,c. 

~_,_~?~.'.~ •11n~ (rr~0)
..... _") . ::....:,;~ c..y ..... 

1~.0LC lJ..£~J::.Q_r_x 
145:~7 Tnr;.c}--:2::" 
15274 §..r£~ (::.~ano) 
~-5929 l.:nd ·rscn 
1.336~) fic?Iillon ("porf11:!.s~ion11 

, to the: Y,orr.!rm prcpEGrt;:r; 
rob~·.cr~r) · 

10361 Sch~i.nhcin (m:tor tion.-::.te 
G''.L:o t(J :·)risoncrs of wc..r) 

93,01 El:~ (ra:)e; 

fratr::,r;·;izr..tion; etc; 

:~c 1J}ier;;r; Gcrrv:n) 


10002 Bro;:ster (murc°!e!!- Gc;rI'1a.n) 
13415 Hier.: (r:1urc1or; rrisoner 

cf ~:c-.r) 
11230 Vrle:nzy0ln (i:·Tc..zi 

~-·..; .L~.,.,....,s~ • ~T""l--C:r'l,..i,,.... ·n+)~v ....... :..11J.c.. ~, :J.-L·;. ·0~ .. ,;.1.J..u~e 'J 


12')50 Com~•s ( rucstic:ninr- of 
----- ~ 0 

Gor~:en v:itne ss re beliefs;·~ 
i''':ttts) · 

http:tion.-::.te


PRES IDElIT, r.U1.Y PRESCE IBE RULES 
I 

9 Circumstnnti.'ll 395(9-10) 
10 Confession: Vn1icit~• 

.(9) Cir9uMst~ntir,l: 

Cross Refarcnces: 	 450(1). 

450(1) 

451( 50) 

452(21). 


J.10) C0nfession: Vnlidit.y 

· Not Direstea: · 
l3154 Furman (nns 1:1.ccuso~ ber:.ten-q. of fects) 

Cross Reforccces: 	 416(9) 
416(9) 

452(21) 
• .•I 

.1+54 (18e.) 

951(.36n) 

Jf'5 ; 

450(,~) 

451,( 54n) 

45L,(l?':n) 
454(Hb.) 

416(9) 

416(9)I• 

450(1) 

450(4) 
450(4) 

1212C Bniley 
12239 ----.!lk.£.t~h:s! (cory; 


·. imcnis;:dblo;cor.:~•ellinc 

evi~erco) · 


15Cl+3 Pickcrs~m, J:i::_ (2 C(JTI• 

fessiors;. first rbstroy0c1 ; 

nssuno r'luross) 
920i fillli (vclur.tnriness; 

r,1r'1.1.cic.ted; l•ln.ck J"'lnrkst; 
f osertion) 

V)92.3 Di Mcne:::·o (no nrc)of 
. of vc-. luntr.ry oo.tur.e.) 
6301 Kir+-,v (fci1· to w~!rn of 
. richt"s:Tust ho exclur1ed) 

13419 Grecme (vnluntcry 
mat1ir.e. of ornl v. 1.Titton; 
1jo0t ovir'enco) 

11.0!.1.D I'.cC!"crrv \:~est . . --.. 
· ovic~enc:; r'-1.lo) 
ll?J5 I~~Y2.£ (r.tcc~.1soc1's 


:~::.,'ht to t~~~c thi~c tc 

J. cn.,...f'.~r-:si en)
~.:>'1"'1 ~ i'tG

·" r.'Li.--....., J ~ .. - ·•..., ~ '"''"' 

S9~~ ~1.:;rlsC'n (rcc1:ice to 
::·r1t1nc; nr: y•o.rninr;c~uross; 
irmc1.riissEile) __,.,.13155 Buslnr (blnck :.1.::>.rl:ct) 

13279 '.l' io1~"112 (n:xiSOilQi;J'.Sn 
• .c>"1t .i.• :-\
J.n~i ... r::c_,10:-i.1 

15196 :Tic:PL:s (ncji.1r 11tion 
· t.n s;x.ic.k truth) 
1~14~.; Dnn~0n._,,,_~W (~ 0 ~~rt1·c~~--~-.• ,J., ...,,.·_,; \ •• V\.... J • 

of ether offenses) 
17106 g(',nl.oy (c0py-no cG:r-ti
ficl:ticn) 


1576£'. D1m1x'.r 

15393 Dr.io 
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PI'.ESIDENT. l!A:Y PRZSCI', IBE RULES 

il_01 ·Confcssi0n: Vr:liditr {ccmtc~ 

_{_11 Cnnfossfr·ns; Corrnrn Delicti: 395(10-l;U


' . 

il.Q2-£Qllf~frn.L.Y[•lid ity (ccntr. ) · 

"Pr0se~ution1s Exl~r··i t I· is· n cn11fessinn hy ~ccusod c0verinr tho 
offenses c.llef'Gd ln ·tho. ~r;eeii'icr: t:i.0ns i:;c~ t!~e Ch:~rro anc: AcC:itionnl 
Cho.rr.e I. This crnfessinn ,.,rlS ii'nittoci rftor it YliE':S sti;'Ulttor1 thc:t 
r.ccusoc. m<:ce a sw0rn st.~tc:'!lsnt to the invcsti~·at.inr 0fficor on 7 

· J.:rnr:.nry 1945. It is mnr~·:cc' r)~~ro enc rf Pr·)s<:cution 1 s Exhibit I 2nd 
o.nother stc.tonent by nccusac'.', cnto.C' 4 H!',rch 1911.5, is r:o.rl:od pnce two 
of this exhibit rnc'! is also '.'.ttr.chcc to tho rccnr(l of trinl. The 
lc:tter str..tomcnt is c ccni'ession of ruilt :or; tn tho nffonsoa chr.rred 
in the sreci.f'ici:;ticns l.f J..cciticn'.ll Chc-rccs II r-nc~ III. 'Inr.si-c:uch cs' 
this soccn.r' str>temont vms n'"VE'r offc::--oc, or receiv0c ir evidence nnC' 
is ohvi0i...i.sly n0t cove:::-sd 1:~~ tho stirulr..tj_('n r.s t:i v::i::it tr£.ns:;iired on 
7 Jr.r.ru:ory 1945, its suhr-.ission **'* i-.rc:s h:lchly h·ror:ulnr. In vjcy1 cf 
~ho conrcJ.linr: nrturo cf the ev:l..t~o:r.ce of th0se l~::;t !'lontiC'ncd 
offenses, cxclndin[. tho crnfcssion c".o.tcd 4 ~hrch 1945, it cannot be 
scic: thr.t 11 rroj1:dicinl error resultoc~. _(QM ETO 121,1,2 Bolzil lL~ J1'Q; 
~, 

"Sir.co ~ccusr:«::! voluntrrily tostifiec un~or nath nt the trinl to 
substnntfally the sr·mc f<:cts rs wcro cc·!".tr,i.::.E",c! in. his writ'ten cen
fessi0n, cr.y ·crrcr ccmr.litted 'by tho c•urt i.n r.dmittins the confession 
over hj_s cbjcctic,:n v:.r:i:i thr.rehy renderer h:-.r1'1.lo.:~s an~ his subsbntinl 
rirhts cot'..lC. n0t hnYc t>een rrc jucicoc1 *~*. 11 :terr ETO 1.183C Austin Jr. , 
1£; J.i.ur· 45) · 

.Cross Eefera~coQ: · 	 1+19(2) 
416(9) 

419(2) 

450(1) 

.454(18n) 

454(18n) 

450(4) 
452 (lt'.) 

452(21) 

-4'3

5633 §:ibson (A\:OL) 
9978 ~ (A:;:Ot Desertion; 

v:rnncful use, truck 
v:r0n:-ful dispcsnl,oxycen, 
c~ntnincrs. Use of 
lmsworn stc.teJ'llont) 

1049·'1 :ns0nun (fnilure to 
. '"'OL)rey:-r~ir; .i:ld • 

12486 I-forhcrt (iden-tity of 
..rl • t• )r.ruL.or v1c 1m 

11076 Hn.ro (blc.ck mc-.rkt~t 
r·nsili"ne) 

11075 Cl-ies.-:k (blnc.k :r.ic.rkot 
-~casolmo) 

14040 r,rr:Cr,,rry 
15252 Nichols (mis<irply 

truck) 
13707 H0usol (n..ttenpt; utter 

counterfeit) 

http:r.ruL.or
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PRESIDENT HAY PP.ISCRIBE RULES 

11 Confessions: Corrus Delicti (co~tc~ 
12) C0nfessi0ns: Bv Ono of Cnns11irnt0rs 
120. )Crnr's Fxrn,,inrti0ns: 


(12h)D0cuments: In Gcm;::ni:. 


(11) Confe~si()ns: Corrns Delicti: (contt~.) 

AW 38 

395(11-12-12c~12b) 

or Jc-·int Accuser: 

Cross References: 454(13) 

452(21) 

454(H',.) 
416(9)
416(9) 
454(1C.£) 

15147 \iooten (nttenpt to
OSCr'.°SeJ

13575 1£I111, et nl ( insuff
cient ovirtcnco; hl~ck 

l"Drket) 
1.3155 Busby (bkck rn:i.!'1rnt) 
16628 Qnint-:.nilln (c~esnrtion) 
1~512 Hiller (~es0rtion) 
15:!.97 Bl:::£kbu£E 

(12) Confessions; By One cf Gons:iir«t0rs or Jnint A.ccusod: 

Cross References: 450(4) 

(12a) Cr<_)SS Exnr.1.in['.tiur:-'..!. 

Cross Roforonces: .395(35n) 

(12b) D0cuments: 

452(7) 
451(32)
450(1)
450(1) 
450(4) 

In Genernl: 

· Cross Referonces: 450(1) 

395(10) 

450(1) 

L,.50(1) 

395(12:::.) 

385 

416(9) 

450(4) 

1576fi Dunbor 

99f'f' Str,11t (of r~ccusod) 
15154 Sohil°(of ~ccused) 
13126 C"r.~n (of ~ccusod) 
15G60 Ens~LeY ( 0f f\Ccuscd) 
15902 1·~;:0 (of accused) 
13125 Kinr (Ger"1cn rnpe · 

victin; lir.iit; prejudice) 

7':,67 l'iestfi(;Ol£ (reports 
rr:-::.1 evic'.once of former 


sk,tormnts) 

12413 ~lzil (fnil to 

intrrf:ucc P confossion cs 
en exhibit) 

11059 T~nnor (do~th certi 
fic~te; n0 objection) 

124C6 Ifor'tlort (\os1it~l- ' .... --corri s • "''U'r1 "'"~ v' ct; m).I.. ...... - 1....~ 'J1lt ... \J.J., ..L .....,.~ 

1 6, L9 ""' r· 1 o~r ("'orn" "',.... r 0 .,..,,.....t-L. .l.. l- ~~~ :'.~i. .. J...uL, VJ_.J\,._.JJ.., 

C.2t~ sh0tJt) 
12.Sl9 Fr.tfiolC. (norninr: rc~ort 

';c.re:rk sheets (1st Ind.) 
15196 Eichrl:::.s (co:::finemont 
ror,u~sts)-

1.3317 P~rkor (lx;llistics 
rop~rt; tmic:'.:mtifio~) 
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PRE$IDENT I'1t.Y PRE~CRIBE RULES 

_-.(12b) Docul"l.Gnts in Gonoral (control 395(12h) 

(12h) Docunonts j n Genrrnl ·('c6ntr1 .) 

Cross References: 416(9) 16628 Ouint~,nilln. (porsonnol 
status c~rc; rio founc~c.tion) 

433(2) 9877 Bo.lfour (rsychintry 
rorm::t-to rnise snnity 
issue) 

419(2) 11306 P01.1cho, (com:1~:my roster; 
A~i'OL) . 

1+16(9) 11356 Crotessr. (co11::ici..ny roster; 
curatinn) 

416(9) 11511 Rosnti (M;OL transfer 
.. orc'or;- ' 

416(9) 17260 Venezia (he:;.rsny; report 
of Ehipr:i.nr~ SGI'[OO.nt; 
trr,r.sfcr) 

419(2) 13565 E. lnrinski (AHOL tr[~nsfor 
orc'l~r)___ 

11 Tho instrunent exocutec by the cor.1rr:'.ny cor·ir1cndcr vrc.s cor.i.potent 
evidence 0f n tconce vri·c::c,ut l,3r:vo b'JCll'-.lSO it w:::.s 'An officio.1_str~te
Mor,t in nritin;: *·'·~ /r.·;z-;, bv ~fficer v hn/ H* her1 tho duty to knc'w 
- - ~ ( ·- r\ );tho m·tter s0 stf1tec r.:rid tn~cc-rli. it 1 !'Ci·1, 19~2c, p::-r, 117£:, p. 121, 
but oven ~~fit y:ore tc be ccns5..dcrec: .!t-:'~ r.n official stntemont, it vm.s 
then, i_-mc~cr the cvic'.onco, clen.rl:r rm o~ri.:ry jn tho r0culc.r ccurso c--f 
husinoss of the crnrit.n:r r.cnr~ tltus nc'·i:issi1-.lo nnc1 er tho principles sot 
forth in"CH ETO 4691 Kn-;rr. Tho 1cttGr ccso 11 h::-.s n0t been overruled 
(Cr~ ETO 6107, Cc,ttt:i.n ;nc'. Jurnsr,n; CI: ETO 7U.\6, i·1bn:·io n.nc1 Lcwnnc1c1wskil.11 
ff"r·i ETO 16149 Bii.,...lev 25 !cu:" 1~5}~ ..,._,,_____ 

(Note: Exrl(:a:atcr;:r noto cttr.c~1oc1 to i'ilo in '1.;-,c;vo c:1se stntes: 
II In surno:!:'t of tho chr-~-:'l"':J of c;1-,soncc Hithr·'lt lcr.vo 1 .'.l !'lineorrnrhe::" 
;:aper entitlec~ 1iDuta ·r r·:-crninl; R.cr;ort cfl·Cc. -l<"*0*', cirned ry
***' Co.pt Inf'' ccntuini:ng ·clie 8ntr,Y I rvt. -'H·l\- for 'roac:·f. nnf jd 
orrm as of 14 ]-;,-,v 44. I•,'t **'!· fr C:11t:/ to L .'OL ns of 15 Nov. 4411 , 
was introc1ucec in evide:r:ce cw-r ·the o1:j ection of the cefense 
(Pros.. Ex. . l). The co'."'-:;~ny. ~. 

clerk of Cor-r;e.r;y·- *** tostifiec1 that 
this paper bore the s·.I.vn:::.ture of Co.ptnin -t'**, the comnanc'ing 
officer ot tLe cor:!:::iany on the ,;".te in oucst,j_on, skce killec. in

.L • • 

action; that these I!'i;..,;:ozraphe~1 forr·ts \':sre Dc.~e out in the 
conpany eve-:-y' dny ~md norr:nl~y roct:;ivcc ~'Y :hiri as col"lpany clerk 
evory c1ay; th<.t this practice hrcr re-en follovmc1 for a year e.nc 
a half or two years; tht", t the r1£tt~ of tho CC'CUT:lC!lt was 17 
l!ovenbor 1944, c.nd was receive"' by hfr1 on thct r':ato.n) 

---~-----
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PRESIDEl.'T .MAY. Pfil:SCRIBE :RULES. 

Doclll"lentary: .CGJpie·s oi"Recor,cs_ ... :.. . : )95(17-17a-18) 
~~"'"~entnry: Hr..p§. 

18 Docunentnr:v: Morninc Reports 

·(17) Doctinentary: Copies of Records: 

Cross References·: 385 16936,KeMP.f-in (wrcnc c1ates 
on exhibits) 

(l7a) · Docunentar;r: MapJil ·· 

Cross References:· JE5 

(18) Documentary: Morninc Henorts: 

Cross References: ·-8147 Pierce· ~Torninc Report 
entry of31 Deceriher. No 
objection. Shor:od terni
nntion of J.'.:01 by · 
c c:nf2nerient h;r Military 
n.Pth0rities nt ***, as 
of 22 Octo.~xir. HELD: 
Proof only of return to 
nilit~ry cont~Ql. 

Horninf re~ort e~1 try cf 
·Dct11-l1i:r'r.°L 9"3. Ho 
0:1~.!·>: 11 (•1. 'J.~..:~l,~': 
Acr~;-~t~~.:L:~ ~.Jn :r-:::.•_,·;;·0 .~... /CL 
frui 9 ]:..·~~ Eq:i:t.::;;.r,ne£1t 
B:n. Det".:h:nen~ 93, 
G'l"v"''<"r1 i\,.,..~~O .F'···r.1"1 -co·- u_..u ~ ..... _.,......, t.U ........... u 


ri.crit. Systo:1 vrr'~t'l 

ov~ c"cntly :: s'1" 
~iv:;_si::::t· of S.jd
t~oplccern.;Yi t tl:1, 

' ·. 
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PRESIDEln' HAY PRESCF.IBE RULES 

-:iqr:- 'l<:)...i. ,, \ c 

Cress Re~orcnces: 385 

L,16 (9) 


£'519 Brif:Udio AlWL 
aC'Go_u~1tel~r establisLecl hy 
nornim~ report enti..ies. 

11693 Parl~e Mornin;; reports 
for-Y~ I'.ovcnber 1944 re 
A:70L sirnec by regir.ental 
porsc:-n:E' l officer. EELD : 
"The presur1ption of 
recularit:,r *** cannot 
criGe *** becnu3e the 
morning :roports r.rero 
sir:ncd t.y c:.n officer not 
c-~uticorized by the LRs to 
sir::n the same nnd v:ere 
the~efore not e~nissible 
.;.(+*. The:;'" possessed no 
officqcy c,s official 
i.::ritings. "Neitl:er Pm
Lz, f.R 345-400, 3 Jnn 45, 
~or Cir 119, ETO, 12 Doc 
44 <:ere in effect. Hnc:. 
e~thor boon npplicahle, 
nc.rnin,:-: reports vmul(~ 
h:. 10 been r...c'!'1issible. 

92r · .C"!.1:2""':.€:~ Morning report 
~': : ~·er~·.. sho1-;rec1 accused 
:; ~ :)r.; r·t _T,y to A~-701, but 
c .i • ~- -.-;-, shC'W c'!nte of 
c.:'.:.,-. ·1.f>3 c, f stntus. HI:LD: 
C11: ~··2co, nxtract r,icrely 
sho-;,·cd o.n entry f o.r [',n 
und~sclos0d cate. 
i~lthC'Ufh certificate wns 
(1&tcd J October 44,. it 
may not ho conject1.l.l.rec 
that ·this was c~ate of 
J.:-:01. Extract, 
therefore, h~c no 
ccrrchorntivo value to 
show date of accused's 
initial absence. 
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·. Ff...I'.SIDE.NT r:;w FRE3CR.IBE RULES 


.LJP) Doci.1mehtnrY: Mornin[ ·Rr:r0rts · (contc,.} 395(1C} 


(18) Doc~rnientnry: !Iornj '11· Re1.,orts 

Cross References: 416(9) 

416(9) 

3G5 

JE;5 


9970 Qr:eDn,· o~ ::>-1. n«-,t necess
ary to consider ~·:h8tlwr 

·!'10rninr: rcnort 8ntry, mnde 
fon.r ncnths cftcr cricin::il 
absence, was properly 
roccdved, h:cn~.lse c;.t1:wr 
0vi~cnco sh·)W(Hl even rrontor 
Ji.r/OL th'ln chr:r;od. 

UniT'1.:1enched r;orninc report 
ontrir:s, pliw other evi"!enco, 
ost:J.~lisl:ed ccscrtinn ::1.11d 
N.'OL cuilt. 

1192~ P~li~cro Ori~inal 20 
lk·w:n]-.E1r rwrninc ro:;)ort 
cntr:~ slwwecl accused 1 s A170L 
~s cc·nroncir-.;~ 15 Ikvori.bor. 
S<11 ·scquent 17 Fo 'hruc.ry 
C"}'rcct~.r·n ch::i.rv·or1 ~~to to 
6 ITo>t1nr1.8er. I-rEJJ): Lnst 
entr:r must h:-.vn b::on 1-~sod 
on su1··s0quo:1t jnf·1rr1'1.ti-:m 
rri, th?;r th:-. n cu1~r.::nt }:nc;~-r10-:'!'..G. 
Er:rl:L.r cntr" '..'res rccrn 1H:u1y 
t(: r~-~L'l0ct norscn,~l ~:1"\.0\~lcdf·o. 

Estai..~usr.oc'. c~::i.te of initinl 
~,bscnco is cc.;;cludoc'\ t·1 hnvo 
lIBon 15 Povo~bcr. 

12951 O':d nt~~ !~orninr· ro;xrt 
entry r.J.'1do six v10u!:s r:ftc,r 
event, ·'nr'1 ni.no ,~r:ys r~ftor 

}Jrcfo!.'"0"!1CO ~f cr_~nrros. 

IU::I.D; 1-i.drv-issi~:le to sb0•,'1 
~ccusc~ 1 s ~rosanca in 
C")T1_2r:.ny on 2.3 1;0'\1\'!'";hor, r.nd 
•)f J~is '.\lJs,Jntinc h:.~self 
i7i th·-ut rut1t:·ri ty th'.1t C.'.:W. 

13961 DcCnrlo Mcrninc report 
shurm.::~ n.ccuse,~ 1 s r;"bscmc(; 
0!1 20 A'11ust.Otbcr evi.:".er1cG 
s'i.n'."'.:.;cl 'chsonco 11'1 lJcut the 
14tt11 • !:'.ELD: The :::hssnco 
~ill he c0nsi~cred rs of 
c. ~JC''t.1.t t}1 (;' l!i-th~. 

....4c·-
, . 
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PN:rS IDE!IT !l~Y PrillSCL IBE ·. r.UJ..ES '"'' 3c'~..s .. 
(18) D£_£ur:r:nt ~r"•: · T!c-,rnin( Ropo~ts (cnr:.ti'. L ... 

(18) Documcnbry~ Hnrn5.n1~ Ro';"'orts 

Cross tefaroncos: 4l9(2) 

416('?) 


10617 Dr.riinl.Jd.9~ Hcrninc 
rc~.ort sicnod by 
pe:rs0nnol r)fficor rrior 
to 12 Doc 44 inndnissible. 
Vill ~nt bo consictored, 
C:ospito fr.Huro tn object 
thsreto. 

Hr1rn3.nr: ro;)0rt sicnoc1 by 
ri0rscnncl officer 16 Jnn
urr:' 45 is co!'l:;-mtont, 

;r . ..,rnin;-: rc:--iort entr;.r 
s!:crlinr~ teri:iinntirn of 
n1:.scnce 1~.r corifinonont 'by 
tho nilitr,ry rolicc. EELD; 
Honrsny. Althnuc:h no 
0hjcction, nd~issihle 
l1croin, boCD.USO it WC.S 
1ccncfici::tl to nccusod, tc 
tr.:J c:xtont of sh<~v!inc 
tcr'"'l:Ln;~ti0n of his nronc- · 
f1~l :: 1~senco. 

134'.:4 Do Vito Eorninc roport 
of 1 Doc 44, showinc 
1;cc1.1Sod' s J...;·:01, vms si1wx1 
hy officor, ~vi t1:.0ut 
:i.n.C'ic:-:.tion of his cr:r['..cit;,r, 
!.nthcnticntion of oxtrnct 
thoroof, two l!lcnths l::!.tor, 
\"!~' S ry S<;T'lO officer &S . 
rcrjytrrnt. Sbce it ccos 
not Lffirri:..,tively ~'Fronr 
thr:t the 0fficor ~'.'E!.S n0t 
tho cnnri'.'..n8inr officer,-er 
officer r:ctinc in cormnnd, 
ct tho timo of: t~1c l Doc 
44 ('~try' it is j)rOSU!T!Od 

thrit th(; oric;innl entry 
wns pro;icrly sirnec. 
Further, ~ffirnntive stnte· 
ncnt C'f no objection by 
the cof'cnso CCT,Stitutod IJ. 

wedvor r.f C. ofoctive 
Gut:i8ntic.'.1ti0n of the 
cxtrnct. 
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PRESIDENT f'IAY PEESCRIBE IcUIES 	 Arr 3t 

(18) Documentary: rJorninr" Per:iorts: (Conte.) J95Cill 

(18) 	Docunento.r;r; r!nrni,ry· Henorts: 

Cross References: 

416(9) 

416(9) 

419(2) 

Other 	norninc reports 
rrcpQred under Cir 119 
ETO 12 Dec 44 wore 
properly ~d!'littod •. 

9839 	r:ells Proner to over
. 	 rule-;,bject:_~n t0 

n0rninc report extrnct, 
r1ado on the cro':.nd thnt 
nuthonticr:tinf cfficor 
vms not rorsonally in the 
ceurt!'c,on. 

fTcrnin;- report extract 
sl--.oHed r:ccus,-::d fro!'l c1uty 
to J,..'.lOL, 1~ut failed to 
shnTI d~te cf this 
ch2nco of sbtus. Held: 
r:itr0out :;>rc:i'ltive vn:J_ue 
to sh0w c~to of nccused 1 s 
initi~l ~hsence. ~as 

norely ~m entry for nn 
uncisclosod c~to. 

9843 T7cClc.il} IInrnin!'.: report 
entry showinc: 2ccusoc1 1 s 
ArlOL r_s of nn ec..rlior 
c1 2te, no.do 23 dr:ys c.fter 
ch'.lrco s '.rnre prc;ferrec, 
vms c.~nissil:ilo. (Foll01:1 
CJ'T ETO 12951 ~tntus. 

9272 H1'Yos, et nl Defense 
Counsel o l::j octec; to 
oxtrc.ct cor:r of n0rninc 
ro:_-icrt o~ rrrn.L11c th::.t 
r--.uthontic:-ltion wr:s ~y 
~ssistr>_nt personnel 
officer. Holc1. :Assistc.:nt 
personnel c·fficor H.'.':.S 

not official custodinn, 
c,nc1 conlc1 n0t ~uthenti
cc:te this Mcrn:i.nc rEoport 
oxtract. Obj0ction wcs 
not vmivoc'3. 

http:Mcrn:i.nc
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I •·• .PRES IDENT l'iiW PTIESCR IBE RULES ~--

i1_8) Document~r\r: !fornin.<.,. Rcnc.rts (contr1 .) 395(H' 

11°(··) D t '" . F t~ ._ ocnmon nry; 1·1orni~~ 

Cross Reforo~cos: 395(12£) 

416(9) 

385 

16149 Bo.r-lg_y Sir:nod, -written 
"Dnte for Tlorninr Report of 
Co. ***n~r.lissil-ilo to show 
A110L ns nn official sta.to
mont in vrritin[', or o.s nn 
ont:r;r Mn.de in rocul::r 
course of business. 

14625 Fnssnacfut Horninr FiJfl( "t 
si('.nod "by porscnnel offic rr: 
31 Oct 44 improperly 
ndnittod over objection. 
Simibrly sifned nornint:' 
reports d~toC: subsequent t-'.' 
3 Jc.n 45 rroporly ncmitto(·. 

9597 Jusic.k, Jr. Mornine; 
roDorts sirnod by porsonnol 
officer C'urirn; October nnc~ 

Novonber 44 v:ore ina.dniss
i ble. Fnct tkit Third Arrrr;,r 
Cir.No. 3, sec. V, par 3, 
l2 ~'..i~r 44 nuthorizod unit 

. :)crsonnol o.fficors to 
7"rc"r•ro norninc reports c1i.c-: · 

.....not_nut1:orizo then to ---..,_si•·n 
them. Honovor, §,:tirul.£.tion 
ns to correctness cf the· 
docunonts 1 contents wcs . 
sufficient to pornit :.~.s: 
thereof. 

Morninc reports sicned by 
personnel officers subso
1uont· to Cir 119, Hq ETO 12 
Doc 44 and f.f( 345-400, r~'.r. 
43, 3 J::.n 45, ci~m:i.ssiblo. 

12619 Hc.tfiolc'. !'iorninr· 

roport oxtrnct cUd not 

include sicnnturo or 

:i.nitic.ls on tho rr:rt 

cxtrncteC.. Ccrtificnte to 

oxtr::.ct stetod thnt "foro

~oinz is ~ true nna 

conrlrto co~y (includinr 

~-n~r sicnnture or initie.ls 

***)." Objection thereto 

overruled. 
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(18) D("lcuJiientnry; Morninr Repnrts (contc1.) J95(18) 

(U~) Docuri.entary; Morninc Rcp0rts: 

Cross References: 385 12619 Hntfield /Held: Morri
ine report was properly 

ndrnissible to prove AJiOL. 
In absence of contrary 
evic,ence, pr€sumodt~thnt 
the originnl, of which 
extract wns a copy of 
'hut a pnrt, ".".'11S 
rq;ulni~, nna wns 
sivied in another anC1 
proper part by n 
competent officer. 

1(C<"Mpare to earlier cnse 
of' CM ETO 4756 
C!'rnisciano.) 

(1st InG: 12619 Hatfield: 
Extrnct c0pios of norninc 
reports arc n\1nissi1Jle 
without specie.I identi
fication in court."They 
sh0ulf c r.:ntt:.in, however, 
th::; sicmiturcs or initinls 
cuthenticntin[' the 
'.'."'::.·icinnl, t:mc'l, tho oxtrnct 
cc·ry introc1ucec in this 
CC.SO rid not Ct"ntnin11 
tho~. Better practice is 
to 1ntrnduqe originals, 
iC'entified by orie who . 
ce,n te·stify to that 
effect, and thereo.fter 
substitute an 0 xtract 
with leave of court. If 
oririnals arc not sirnec 
bJr n person hovi·nr personal 
knnr:ler1ro, tho properly 
ic'!cntifiec'! riririnnl work 
sh~ sirnec by u person 
hevinr, knowlec,cc should 
ho intrcc1ucoc as 
official statements. 

419(2) 14486 Mo.rks Ad.iutant :riny not 
c.uthenticc.t.t:J oxtrrct oF a 
riorninz rer'.)rt because he is 
not nfficinl ci1stocfon. 
E or: over, f ::dluro to 

object is this rornrd '\'!ill 
~52- bO: ~ecnoC c w~iver. 

http:r.:ntt:.in
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_..__ , 

Cross ~efcre~cos: 

416(9) 

-53
' 

Uorninf report ori_c:in'll 
sip,nod in November 1944 by ~~ 
Wl'.rrant officer (8ano :;:iers:- ~~ 
who suhsequently nuth:,-r0ic
,,+ d ·.,, t ~ t .., 1"1 1 ·- ·' < ..,, \.c. u8 t-X rn.C c,S -:1.C,;J.1., .. ·., . 

O·drinal authonticatic·. - · 
n0t show his capacity. 
In absence of evidence 
least of 1111usuµl circum
stances, it vrill not be 
assumed -1:.hc..t this warfnn~·. 
·'."lfficor 'Hrs enc who c0i.~lc 
[:Uthc·r.+.j_c~t -, ···-r.do:~ 

lJrcn.i iai:1:~1:j .~,(.::: .L~r: :~1.3 .. /_.i~11:!, 

i.To.J- 1()1.~4, 3!.)e ·~T:c, p2r ./~.2, 

thc:.ri :tr1 f SJ.."',:!(.:. 

"'·r..:•"~ c~·1 rl"~ ~.1/-.:i ,,..,t-"T C'f.J.0 - ' - . ::~-: ;-'·-:. ·;, 4-.'; . ... , :.\. .;. ,_ 'l' 

c;·r..r(L ·1:/; ~~~:cc.~-::·~: :L.r b.ns:_J 
'l.L!l\..L(T.2~~1 s(~ :_ l':.'1:-., /~~iCJ..J .f~c 

c~ r~ i; .1 ,-;f_' <.:t sc~~r~-, e.~ dr:?d :Zr :· ·c.1 : ••• ; 

·\•r.1.•'. 

Qil ( . ,_t~:.r c1J-J ~-(~·u-31:;- n·...:·~:J b.' ... ,:.( 
c)n ix;r.J'.:lrial knou:.<:K:[o., 
ft_an:.;_ Rs:.t.1::.10 ai.1C: $ ·Jiri GJ1 :st.lJ..~ 1 

evid0~~0, estahlis~0~ 
cor.nncrJ.CBi1ent cf· .:!.-·1 J~:·:> 

10l9C) !(<,J"i~"d~d t:~.- .~:; 
u;·-~ '~~:i~-;:;- -l1 ~-:; . •• - ,c . , .. 
l'.11 J. . ) •. 10..-.t..: I;:. • ... ~ ._ • .:> ( • • . ·

corn ,i;:ncnl!lJ ;'1_-C, o:l.' ,.L :~·::., a:..~( 

propc'r l:·T sipwd, (no obj GC ·~i. 
nC.m:: >.:'ible to show cr-.::ir1e-..•'o• 
r11cnt c,v,~n t£i_o-·:.1ch co:'.".--J•Ty 
comru..r··1cr· i':f'.~T [\()"0 h.::i.\ ":_> I'f 
pt:r~s0r ~.. ~ ki1ov.7l(."'·:-:2:0. (:.·· ~u-.__,..r.. 
cf ca.:~-~ ssihi~.i-:·,: · er ..;; c.::,,1-_ ... _ 
on ·on.Si'> of ofL.Jic.1 nc~d.1:.i.n;. 

or cnt1·~· me.do in r·ef:zl~r 
c~tlrt3€ ~J:~ bi.1si~1_o::ls. 
14156 Y,_i, L~!' ;.:: 1R extrr.\\'~t 

. .. ·-- - -· ' 
stntee. :c. -~ ir..c h'::~.Jc:! a.'.1;/ 
s::cnntuL c·r j_:1it:.als. It 
die,; not il'cluctc nny. Ifo 
"'!:> JGctin1-. ''hr::0Yor, t,h,'1'o wc 
a:..coe·S o~.7:1 • ·:.cr.!,0r.::. f·rrr-1 ·c~:: \1:..... 1.c 
i.'i".!" prep<.~ v-1 -Che; 0r-ie;:t; L'i..i 

Nor c:'..r. c:1·:_,' 0 ':lntic::.'.ti".li~ r:-ff
icor of eY"t~ ::ct s·~c:cc his 

1 
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(18) Docu"lentury; Hnrnirr U;120rt@ { ccntci. } 395jlHJ 

Cr0ss Rcferonees: 416(9) 

416(9) 

416(9) 

..54. 


14456 Fc\7'.1£!: /cnpc.city, 
''thnr then thnt he r:c1s 
efficiul cuskdi::m. No 
n11joction.M/R ".'roporly 
intrccucod 0n A"J 58 chnrt;e. 
1523.3 Jhnlcy M/R of 25 Apr 
45, sL:·r..ed by t1a.rrant 
nfficor, sh;wed (~) 
nccusGd 1 s returri frc-m 
J..~WL ns of 18 Apr; r.nc 
(~) correction of a 20 
~k''\' 44 entry C"'f nnnther 

't ,,_,,., · 1...' '·'"'OL!1!U_ s.....\'JJ.Ilr'.; L1S ..1•• 1 ns 
cf thnt c~rlicr dntc. 
Held~ (1) ~arrant officer 
rrr:sitr::od t(' be :;:ircpcr 
rff icr.:r tr- ricko tho M/fi. 
ontr:;r. (2) His kck of 
pcrso11al j ..:10-r1l-:;c4!go 
(required tD mnko the 
c1ocunent u'.r;1ssiblo) is 
nppnront <'·n G(·cnment' s 
free re tho ccrroctod 
c::L"t.ry fer tho other unit 
LS nf the 20 Nov 44 crte. 
'l'hct entry was inproperly 
rc1;·11.itt0d. 
13263 Knlley (2 Oct 45)
rr/ns pri0r to 12 Dec 44, 
sirnoa by asst, pcrs~nnel 
cf.ficer.Evidonce cstr...b 
lished 11 rcc:ulnr ccurse of' 
tnsinoss 11 in Y'L'J.nncr r.,f 
si['.ninr: .Dr·cuments t'c:'ri ssiblo 
'l.'.n<~cr tnnt ck~ct:rine. (2) 
Otl:or M/R e~tr:Les cf 15 Dt0c 
44 nnc 3 Mar 45 sifncc1 by 
rcrscnnol off:tcer.Lest e:r.:try 
cr.rre·cted n.nc1 ckmred ~ 
rrinr 11 Nov 44 .:;ntry fro?In 
r!IA tn A:7oL.DofFJnso r:.cvcd 
to stri1::o, bcCQUS ·) of no 
rorsr:n'.:'.l kncmlod ('O' Ve tion 
p!'r perl:r f. oniod. 1T.oculnr 
course of hus:incss'1 ~·:c:~E' prcvoc1. 
Soccncn:r, f1crsc-·nr..ol office~· · 
T'"tn:.' m~ko c0rrcctirns of entries 
pri()J" t0 tho timo ho r:cb 
ruthcrizod t0 sien, M/Rs. 
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(18) Dl'."CU1"'ent.n!"~· r~(lrninr· Rcnr.rts cr.ntc~. 

Cross Rcfcrcncos: 416(9) 

• 
L,16 (9) 

L..16(9) 

419(2) 

419(2) 

13303 Swo0z:v (29 Sop 45) 
FVR entry l~f Io rrv 44 s!-2c1v:inr 

I.

.::HOL ccrrcctoc by rI/R c·f L.,. J~rr 
45, sic:ncc by personnel 0fficor. 
Pr-rsonnol cfficer authorized tc. 
sit>,n the 4 Apr 45 ,entry, ~:one' 
cculd ".:ln.ke corroctir1ns of :;:::r:i•~t' 
I!/!, even before 12 Dec L.4. 
14362 c~~?iso (2 Oct 45)
H/r.. "f D Oct M+ s.hovmd nccnsec' 
HIA.Sicnod ~'Y persnnnel rfficor, 
Ne rcrul;_r cnttrso cf business 
rrovec.This entry vms innclf'list;
iblo .H( wevor ,l"!/F: nf 19 Feb 45 
c0rroctcc: tho 28 Oct L.4 H/H tr· 
shnw c.ccusoc: .:1s ,r;o1 instend cf 
HIA:Jns sicned hy pcrscnnol 
c:fficer. The lr.t·~.or cculd thon 
.Jirn.:>:•rcovcr, ~10 coulc. correct 
cnt:dcs l";'.:i:'.C :pri,'r tc· 12 Doc 44. 
L<:tGnoss ':7ont cnl:r to weicht nr..c1 

crr:e :tr~:! l i t;r. 
15512 !1illf0r i"IOJG .s.uthonticntr:e-: 

H/H prir•r tC' 12 Dec 44. 
Inpreporly r~fnittec.Nct to ho 
nssUI'le~ thnt the rlOJG wns 
cor.unnncU nr: c;ffieer. 
1.3199 G0le.i M/F;.- of 4 Ifay 45 
corrected n 14 Apr !;5 entry ti"') 
stow nn A:"fOL o.s of 14 Fob l ..5. 
Finnl entry ~~f.e c.fter pref0r
onco of cht.lI'.f'eS. Held: · 
Contempcrnneousnoss 01• entry 
vdth 'event not nccess&r:r. 
Proper for entry to be mf;CC 
nftor chc.rres rrcferroc.Dofonsu 
h~Ct r., c~uty to procuce evidence 
to suhstcntfote its 0bjEcti0ns. 
16585 Thc'.".1...,s0n M/E y-iricr to 12 
Dec 44 shnuld. not hc..v8 been c,~
l"littec, qi,~nce it wcs sicnec by 
rerinental p8rsonnel 0fficer. 
Further,M/E shr-winf c.ccusec' ' s 
:::-cturn to e ~ictc\nt station 
ShC'uld nnt hcvo been CC!"littec'. 
because it wr:.s hoarsc,y• 

. -55
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(18) Docun~r.tnry; I'!crni:ri. 1·' F.en;.:rts: 

Cr0ss Lefcronces:· JC5 

,, .... 

' , 

14165 Pocifici 16 Oct L5 
!l/fi. cmtrI0SUnd<)r 11f..(lCOrc1 of 
Events", v:hich dcscri'!)o 
conbr~t conc1itiens, [:ro proper 
entries of hist."'ricnl events. 

' 
iI tr, entrios in Sen rm~ Oct 44I !1 • • 

1mro sirnefl 11:r n. c;10 ,Assistnnt 
J... djutnnt, l:h0 vros •1lso ~ssistnnt 
:r-:rsonnol 0f.ficer.He ;·:c.s _;ctinr 
Pcr3cnncl Off:icsr in "'.hs~nco of 
Pnrscnnel Officer, at tirno. rot 
c..~nissi'!--·le ns ofi'kfol r~ccunont, 
oven t!:wurh 'be y:r.s "Actinz 
Personnel Officer." E~uav0r, 
c:ntries ~!ore r.r:~i ssi1110 1:..rK' er 
Foc~crnl "Shoyi B00:: k'.lo 11 , since 
cvic~oncc s'11,~-;cC. t::o~· i·.rcro :1.'."::c1 c 
fron ~i~ si.1,...,:ry·:.~i.::s :J'i(DOC~ 1-?' . 
cc.11r1nr.:.~,. cc~~!]~.nr:·'Jr, :·,11~~. sut;r:iittoc~ 

tr:l"'nt; h ch:-::r.mols to porscnnol 
sectfr·n in r:::ri.r echelon, f ron 
whic::. ·":.te cr~·1~::..rw clerks 
"'rcnr l'.~c-.r• .i.i.lf! T:I fr.. S ~,,,~tk 0r 1't
.'. . J , ~ '--· vJ. .• l ~/ £;, • ~- ··~ ,;J..._ , 

rrr.s the ;-·rrct:tce of the C~10, 
i.rsitr'.nt i+djut.<>.nt, t0 r.ut::on
tic~;ts -'.,.., tho nbsonce cf the 
P~~:rc.<mncl Officer .Entrios rroro 
nu~o rI:i.t'.:~in ronsrmnh1o tin0 
r.ftcr OCCP.rrcnC:J cf event. r;c:re 
in rcrul;:r cc·nrso cf ~:iusincss. 
Lr.ck cf ncrsonnl knr·v:locco dia 

• I , 

nnt r.'.r.i.cc cntr~r in:-,c':;:issihle. 
Thnt fr ctc·r l"1C;r0 ly cffccto~ 
rJeit::ht t0 be r:ivoi:.. N Bnll JAG 
p.f'6 is r1 iSC11SSC:l"1 1 rnc it is 
ccncluc';o1-'l thr~t str:tr:ncnts thnro
ir. r'c, rrt :'!'ovont 11;--;;1:!.cr.tion 
cf Shrn l3cvf: Lt1lo r1horc oviconco 
SU}"):10rts its use. 

Cc!'rcct5.r·n er n 2. Oct 44 ontry 
ir. !'. 22 ~pr 1+5 0ntry,nuthonti 
c-~ toc'. ':Jr f' :-'Crscmnrl rfficor, 
pro~c.rly f'.c~nisslbb. 

I:!/E entry ~·r.ns ::it v.~ri<:.nco r,;ith · 
plrcc nlloro{ in Sp0cific~ti0n. 
rk prejuc1.ico. 
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.. 

(l~) D"'cuno:1t[~r;r1 :.krn:i.nr· Ecr:·;..rts.~~n1.~.) 395(1R-2ll 
(21) H:-:-;:i.rs~;r; ·rn Gsncr3l · " · 

Cross teferGccos: 1,16 (9) 

1+16(9) 

•
(21) Eenrsn;•: !n Gcnerell: 

Cross 	hcfor·.::nc0s: 

•
1,50( ~;) 

PiJrns 26 Oct 4 5 · 
I1/I~shctTir;en 18 Feb ~nc.~ 29 nr~:: 

145, si;-·nec by Roginento..l 
Pcrs('nn0l Officer curinr -~;cric;' 
ho h~·~ ~~uthr:ri ty t0 sirn s:·.-:.c, 
:--r('·:;:-iorl:r f:C1 mitted, Fnct t}:·.['.t 
t':oir rririm:l entries i::src, 
:::.,rc::xi.rod by such rfficcr f:rG;!i 
c.· 11 sur:::o.ry" ~mthenticc.tec. r..r:c1 

S1-l~~-:~. t tcd l;y C(\~~~r~r'"~r CrrnnrK: er 
unc1 r·r St.~:rr:"nrc' O:;--•or."tl!'f 

1P1·c,cor urc ~ir: nC't rsnc:cr t}:c;: 
· in...-ic1'1i s;·dblo; oven th0ur·h not 
h~SGr2 en \'Ol'Scnc,J.. 1 ~n0wlcf1·0. 
;,ere: .'\':'r,issitlo under Foc:crnl 
Sh,.;~' B::-;··::: Eul8. 

Ot'L-.,\:.i,.. ~..... r~t.:./l\.u'fr;"" 
I 

1.Jcti;;_•oen 25U . s.;.,,l...~·~..r.l""'OC1 

So:'· r.!l:' 26 Oct 44, inacciissi1.1lc 
rs c.ffici.,,l c1 c:curients 	be.co.use: 

1<".; ''l1(·'r ~ 'r .':' '>(•rsonnol •O+'+'; c C>r~;J -L:.. -''-4 · '.~ ·-., :. ·• · 	 ..i.. ..L -~ i,._. e 

Hi' ir"' w ",,th'.'r; tv tc' 	si'°"n .. .i.. 

tl-i'.:t,_ti~e '(~isti;r~ish · -

t 
Mlthrri

• 
tv tc. ~ro....,·1rc)! L • •• • •' \i '--'I.~ . ti •' 	 J.Gcyrr:·•r1-·r£, ' 

they vr.oro nc"nissihle urn1Cl' S~1c1 

B<,dc Eule, since it y·~. s s1:r '.:?1 

th::-:t the~/ ':.rcre r-:1~/c Jn 	rc:-ld~ :::· 
cc:;.trse cf 1~,usiness. :~·e:rc 

ovi2once nf tho fc:cts 	rocittx1 
ther0in. 

l/~735 Cl~:rk :Vn entries sirno"." 
1-;:,:"" ~~ssi st~nt :'". (~ ju.tc..~t :-iri '"'r tc 
12 Doc L,,4 in::/:~issiblo. She"!"' 
°2''r1k Eulo crulc"'. net r~:·:r·ly, 
!:;;::c~:n1se therP. 'i7 rs nr; sh~";Itns 

trnt tlv:::r 1·:E'ro r·'."-C~e in tho 
ro~'Ulnr c,~,.:i..rs0 C'f b;sinoss • 

-57

.c 

http:sur:::o.ry
http:krn:i.nr


---

.. 

FRESIDENT a1~y PF:ESCLIBE EULES li.Vl 38 


21 Henrsn~ : In Gcner~,1; cn1t<1• 
222 Ho" s y• •··~·,,. G·st"n' · · · -z- c .. r 11._~o f_.. 	 ~.• '-.:.. 

23) Cnnclusirn; In 	Generrl 
r28) Stipnbti0ns 

i21) He'lrs~y; fo Gonorr.l: .. 
Cross r.(iferences: . 419(2) 


416(9) 


.L:.16(9) 


(22) Hocrso.;q Ros Gsst::-,o: 

. ·' 

cr~~ss r.cferencos: 	 450(4) 

(23) C(':t'"tclusir·n i In 	Genernl: 

Cros.s 	fwfcronces: 385 

450(4) 

(2r.) Stinulr.-tinns: 

Cross tGfercnc~s: 	 450(1) 

416(9) 

3~~5 

419(2) 

385 

419(2) 

416(9) 
450(4) 

, 


~~5(21-22-23-2~) 


11306 P0uche (bc-:noficinl to 
ltccusoc1) 

17 ':260 ~r .t I }, • •.; ~cnez~_n ,s.11pp1nr:, 
tr!:'.nsfcr; r,::rinrt r:f serr:ennt) 

14735 Clr:~ (ro unnvnil~-
hility of s~ccinl ccfonse 

cour-scl) 

6301 Kir~~ (re ~ccuso~'s 

C -~f"L 4 C~~~~ ~+~~L~~~nt~)
· J..;. • .J.. · l.J..1...•.i:.._ V .JC~ '.J .i~.,. .:J4 

15...,71. s~c-nc"·'' ( .,..,, ....,.,. c'l..·i, r1 ~ ' """ . ,,.._,,. • ... -4- ' .... ~ ."'\"J , 	 l J.- ..&...· • 

v:~ tnossi . 

11059 T~nner (~s tn a 
··'"C'°'··s•"1 • ..,ur-"r;r)•.. 1_;. • ..:;; '·· ,;.... ... ' J:J. l ~ :... 

10955 V,..,l!Jtile (tcrminu
ti:-·;1;l~.H.2C-5C; cC'nsents) 

9~.39 ifc:lls (:l.nc0nsistent 
r.itFn· t .r<i.lilty ,-.1on)

~ \. ~ 
9 597 Jus 5-nk ' JI:.! 


(in".0:-iissiblc f!/f\.. 

Stinulc.ti0n ns to 

cnrrectness cf cnntcnts 

suffic.i.ent t•' T·<:rFi t 
t.hcir irnc) · 

"4'"" r·~'l" 1 ""' 'r t r t.L .1+'··0 • ·• / .. OJ \ c re u n o 
"'·.i ~.~... t.·~r:" cr'r~.trcl-n.r~t 
s~fficicnt t0 shcu 
.. , .• J.L)

.! l. ~ ' 

16936 K0n,.....-;in (ccrrccticn 
cf 1:Tstnkes by)° 

13199 Gblo.i. (return cf I~~70L 
t(; !'°l"i'i.i'.Gr:,r cnntrcl) 

16196 b2.c;.DQ (c~cscrticn) 
]7~9~ St°'"''~t. 0 ~·--t·.~ 

I 
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395(2Sa-29a)
" .• .,. . ' . . ~..... ' . 

(2ea) Vnlu~: 

· · ·.· ~~.:~~C.:i;-.ti::?.:f ~~.t~_:':'ericBs: 
: ·. . . . 

~ ., : "' ~- ·.;. .. 

454(13a)
..... lo.· 

454(Hk,) 

.· . 451+(lr:ja) 
45L~(18a) 
L51( 58) 

451(17) 


..454(1ea) 


. ;._51,(~€.a) 

': .· . ~.:·.· 

9779 Stanley (p:asoline nnc 
. j.erricans in ETO) 

9288 Mills (truck v::-,luec1 Ft 
l'VE:r$50) 

11076 ITade (rasoline) 
11075 Ch'e'Sak (cascline) 
13369 BcMillon (sono V[l.lu0) 
11546 Chirke (Belr,ie.n f.rc.nc :· 

96/}3 Hay)or (All 96 black 
"'1Hrl:0t 

10864 Sri:i th ( ;:-esoline) 

............ 
Cr·oss Refcronccs: l.51+(96) 146.32 T,rmr (JJls to ETO 

circctives re Army 
Exchence Sorvice); U.S. nt 
vrcr;estr,hli.shnent in Pe.ri.J 
,;.r':".7 Exch.::.ncc Service 
lrcation in Po.ris~enplc~'-
, . .::nt of civilinnsJ 

1,.51(9) 165:1..2 F.rwrl~nc1 (notice of 
r~.1ttro:s-;;n bi1lletin 
~~C·~rd) 

.., . .,., ...,n1:1.! .:,1r51 ) 17469 Allen. (accuscc;ncticc 
~(1of theater c'.irectivas 

circ,Llars) 
9565 Stranre (failuro tc 

renew on 1".oti11n) 
....... ·....... . 9362 Ir\'>'in (AU 2t'.-58 

circur;tonces) 
L;l6(9) 14345 J)i 100 ( 11 Br.ttlo of 

.. . . ' . Bulr;c11 ) 

419 (2) 11271 0 1Hera (rcctisec1 

c~inrr,ec~ v:-ith 'bulletin.··.:·.' 

bo~rr'I nr:tices) 
1.51(2) 150[~0 Lr>.v:trn ( f 0rmer GCF 

rccorC: :1.n Br·n.nch Office) 
.' .451.. (18.~) 9643 !k;l'"!lf! (pricolists.;-::i.l) 

r. •, ~~5~ T"n~J85 C_.'? L' ~~ (n~+.i...t y 
~n~cnLie.. ... Of 

Ane~ies fGtcilod~~ctivitic: 
f.·519 Brfrur·lio (Inf.Div• 

... ,....!l-C"'''""-1;::--,rem0nts)i • ; .._ C.i. .,1.... Lt_- i.. 

10743 M:~r~in (roorro.ph~'; 
lr"'cstions) 

£:649 Sirlc:sky(A:·; 2G; not 
t~:kffii}---

·• ......; ... 59. 
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· PRESIDENT MA.Y PRf.SCEIBE hULES AVl 38 

~20~) Ju::Ucinl Nc·tice: In Gor.crr.l 395J.29a) 

..{29a) Ju-".idnl Hotice; In Genernl: 

Cross Refrrences: 416(9) 

454(18a) 

454(Ea) 

L.54(18a)
454(18a) 
L54(65a) 

454(54a) 

L,54 (54r:.) 

454(56b) 

454(69bh) 

. 454(105) 

453(11) 

421 

451(17) 

/,52 (7) 

/.,54(12:.c.) 

385 
385 

140G9 ~r:;in'~('I. ·Jr. (ETO. 
c"!ct.tef v:itl1 ni1it::T~7 po~~ts) 

92ge :.·Iills ( truc1: valuoc1 
--··50'at ovor :,,., , 

97?9 Stanloy (rasoline and 
,iorricm:s in ETO) 

11076 ·.;u'" (rasoline) 
,..,...,1: rt,-::;--::::,., 'r., ( ,..a~o11·ne)J• lu I ... · v ... ~·.:, ..)...-; ...h. t c ~ 

99,·~6 Goldherr· (ETO Cir:r.:m 1 
-~ 

censorship rules) 
10418 ]lackor (ford[n 

currency situation; 
li1'8ratv~ cr)untrics) 

(i"'o 1~,,,1·rnl 1-....Lt-'?'C:."...J.) "~"'-"'}-~,,u ~r:..i...L..--. .... ..... .• <, ....1.: .. r:1.J.. 

exchanre r&tcs) 
11903 ilofforC: (orr1c;rs re 

fn tcrnization) 
11500 -:_r,11·,+t (''CC''"'"C1 

~·~..;:. L'• ...... ..J\..:1. 

ch~rra~ ~!th n~tico; 
firoctivos cf hi~hcr 
r·;q; s. o.r . 

l'.2L;'9 Lt~:crton Price lists; 
vc 1··tc:cs)- . 

1,-.,r.')"' • • t' _,.. ~ ("""TO C . ...,...•,_1 ~;e nor.lore. L ir; 
~ccuse( charcc~ ~ith 
r;c.tice) , 

12422 I>1vi~ (fail to reo.d 
rT((;r· rcc:_uirec"! to he 
read.) ..• 

9665 Hanilton st al (ex

tent of, !n A.~.28 cir

c1..1"1star.ces) 


11546 Clar):o (~mluo of 
}~;<~i.~·~is_;1 fr8.11c) 

9597 ~-:-nsiak Jr. (l'.~·; 2C'
58 cGn,:1:it:'..n:iS) 

l C:'""'1 "+,.1q SAr',., .... 
.L1...&. "'_.I 

('' "nv_..;;:~ 

herub.tions) 
lOE'.64 §:Jith k:::-cc·lino; 

Qr; T~rico lists) 
1200~Pi0rco (Sie~fric~

Ti·no---;:+,. 'i .. 
JJ. .1. ,. , -· ............ , 


15223 s1.-.~()PZC..~~ (il.V: 2r) 
l / c:_J Q -C~ ·1·--. - I•'. .. ':>'"' 

J..~_,/ -
1 

_.£..:::~ \ll1~ t:.~f~: 

~1,,,...,.; no C""" ....... ~eo..; ·1~)

,; ••• " • .i. •.:~0~r •.: 
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PfTSIDrm r1i.Y PRY..SCEIBE LFLFS 

_(~9o.LJnd:i.cial Jktfoe: In General (col}.!t.;..:_,l
_Ll.Qcl Presum..,tion~ . 

r.,o.,LJ d . . t . , 'T ~ u.1c1a... ""o ice~ 

Cross Refprences: 385 

450(:1_) 
450(4) 

't:.4'3°)t.;;J \ (.. 

395(lc) 

1rl(l"')£; _; •. I 

I 1 ( (Ci)
LJ._.J ": 

/16("\£.!-~ .: ) 

!,_50 (l) 
3?5 

'tJO(l)
• - -I 

~-; 5 
3'.~5 

450(2) 

45C(2) 

L,50(1) 

416(9) 

16573 Sabella (Anzio 
bee.chheccf) 

14547 Eeech (Bre~lldhrourh) 
14338 Reed-(Ti~e zones 

Cror;;n-tiri:e) 
15486 Pichtnr (To effect cue 

~:roCe"ss)-

Seo Jn ;''.eneral; burde:" of 
c~< •lo.nction. 

10"21 Pet:':'oski (burcen to 
eX"."'·lain; ·iron;; vehicle use) 

11546 Clcr~ce (embezzlement; 
1'.ncor:;:oborc.tec~ GXplanntion) 

95c_.:7 J'1_siaL Jr. (continnance 
of l:..301) 

131..84 D(, Vito (I'/F. rcrulo.rity) 
13104 Finrlnn~ (desertion;

'. t. t. )c0::-ic1 l.on con inues 
ll/145 F:ormll C'!urder; r:talice) 
1')61 0 "· t~·Il8Lc,..:1 ('"~~rn1nr• F..eport-~-L7 na 

ro:.;-;_lnrity) , 
17415 Chesh.-;'r (malice; murcler;--,- . 

~~·e 'l. ~-·0~1 j 

;'~_ij-7 Pierce (.1~1:01 contirmes) 
llfi93 P·ti-J-~ (;'/r rop1.lrcrity 

l:ot ,.Tns-J.mod, ,-,l1ero sicnal 
by u11a;J.t1iorized officer) 

99Ge Stout (c1nfenso counsel 
ex~lained eccused 1 s rirhts) 

9365 I'l·-:rnfozn (lothal 
que.lities of rifles) 

9972 Christon (deo.dl:r 'l"caron; 
rm.lice) 

10'."60 S!"'5_th (ceacly vreapon; 
<1n lice) 

12486 H0~ (cf j_dentity, 
fro!"'. nnr:c of murc'er victim) 

13012 .Qstr<21·_rski (mann('r of 
return to rilik.r~r contra1; 
. , .,.,1 ' t. )
h.; J - c:eser ion 

lC.573 S::.bolla (ii.-!01 contir.ues) 
lC)SJJ(- ~·;;:n (;,,::01 continues) 
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PP..ESIDEN'l' r.1AY PRESCHIBE HULES 	 AW JC 

395{30a-J31 

(JOa) Presunrtions: 

Cross References: 416(9) 15233 Henlov (warrant officer; 
rropcr to make M/R entry) 

. 419(2) 1 .3199 Gole5 0!/R as correct) 
11-33(2) 9S77 ~'Yt' (finc'ljm·s 

'!lrcsur.1ec". cornet) . 
416(9) 16196 Le~ (contj_n.uanco of 

l r·oTTJ.•• .'....J) 

450(4) 16622 riocre (sanit:r) 
419(2) 13565 Sloninski (knowledco of 

A1,,.,o~ + '!" ore.er, )L ...ransJ. er 
416(9) 1151[; Fosati (no-transfer of 

acc;s~~- in a~ Z.lOL status,) 
L..16(9) 11356 Cre11eS§:J•. (no transfer 

of a.ccuse<~ in an A~70L status) 
416 (9) 17407 Ahr~·tr.am (en rc.ute to join 

C£..SO) 

416 ( <;) 14735 Cl~rk (unavaila~ility of 
s:::.0cial ,~efenso counsel; 
continue.nee of A~-:OL) 

(33) Accusoc'.; C0!':1mon Trial: . 

Not Divestec:: 

9418-Th-:-m~son, et al (joint anr" cnf'l"10n; no objccticn) 


Cross References: 	 ~50(~) 15274 S--·?nccr..1-ot al 
452(21) 1.3575 k[1

'• et al (no relation 
" ,.. ., \

01 o.:l8J:SOS.) 

"Accused althourh charcf~. so:xi.rnte2 -~ '.''cro tr~.o~' torethor. Tho 
conveninc·etuthority c1 ic1 n0t ,,irect thP,t t!·:e:r be sr. triec·1 • Ncithor 
accusoc1 c0nsontec. tc such t:dc.l nor r 1 if: oithcr object thereto. ~To 
rr.n.tion fer separate trinls ncs r.:ac"e. Es.ch £CC''Scc1 V.''.'..S n.ccorc"oc~ his 
rir·ht to cno peromrtcry ch8.~.le::iro cn~inst o.ny ncrrt:Jer of t~1c cot:rt. · 
cxco~1t tho lnv1 nom'!::er. Hcrrnnt for the consolic1 nticn cf those trio.ls 
is founc~ in the f :J.ct. that tho charre cf ra:;o raiscc'. similar iszuos 
an''. involvec sinil&r evic;ccice as to ·both accnscc~. In our o.....,fr1ion no:i.thor 
accused vms :"II'ojl'.c1icoc1 by the ccr,111011 trizl '*·+i·*. The fc.ct thot th:J ccm
vcninf authority c".i( r\ot s;iocificnlly C'ircct c. cr-mrrnn trial is nc·t 
cnntrolling, pnrticulo.rl:r in vier: of his rctific~.tir.n of the proccec'. 
inrs hy a;_-1provnl of the srntenco ns to 'both nccusec'. 11 (Cf'I ETO 11779 
Bor.n 15 Son 1+51 
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PFTSIDEi'T l:h.Y I'PJ:SC?~I5E nlJLES 

_(]5) · Accnsec; Entrit!lnent 
.{J5~:) J.. ccuse<~; ExYilanntion of Rir:hts 
(35b) ii.ccusea; Ic1 entitv of 

(35) f;.ccused; Entr.'1'1mEmt: 

Cross References: 454(H'a) 15197 Ble.ckbur...!} 
/;5!,( 54a) · 12453 Mnrsrg,ll 
L;52 (U') 13406 :7oisko"i' 
451+(1~0.) · 9643 H::i.yl'.lr.1: 

(35-1.) .t"...ccusec': f)~nlcn"tion of Eirh~.?.J.. 

11 In explainin( tn tho e..c'cusoc' his ri;.·hts as n witnc.ss the lnw 
mm11her ec1 vised .him, witho:.·t furth?r ex:,lr.nntion, th&"'"· if ho elected to 
'tostify under onth yon rnr:r be cross-8xe. ·:incd b,, the Trinl Judre 
i~c:v0cnto emf. tho cm'.rt on nn:r r'r.c1 only on an:r r:m+.ter v:hich is broucht 
forr:c:rf .in ;ronr c1irrct tost::.·-,o::.:r' • This rx•1lunr,tion ':'Os, of course, 
i:-·; r'oqunt·J for 'I~hr£._ric:~s0c~ tn~itificQ in Clonfal or cx11lr..nr;.tion of any 
offcns0 ch"-rccc'l er ever. ~:ny f~,ct tom'; n~"'. to r,rovo his r:nil t of th:::t 
offcr~so, Gven thouch it ~1.' s ~ot ho,:n t:bo ·subj cct 0f c'.iract tcstir10ny, 
it is T"'ro'lcrl'- t!10 subject of cross-exr•f!lin.::;Uon 1 ***· ..:~lso, o.ny feet 
1 relcv~'r..t. to l:is cru:1l1~:k-:'t-;r .-"S"; 1.:itncs;-is ~'.1r0:1crly tho snbjcct cf 
cross-E;XG'lin,·ti0n 1 **-:« J;O'.:cvor, thf'.rc is l:lttlc possib5_lit~r that 
<'ccuscc~ r;ns :1Jslrc~ tr. r:mr f!Xtcnt *** for he 1:.'.:s ::m of'ficcr with---- ,.
profcssinnc.l C'~uc: t:lc'n ~nc1 cx:;::,'ricncc Lno~·:inc 0r c~.rnblc of C'iscovcr
in[' his richts; no qu-'.st:J.cns c,osicne:i to t.:jst 1 is c:::-oc,i.bility wore 

r.skoc' .of hin, _the: scoT'c: i:f crosn-cxcmi_i-v,t:l c;,;. ':r s net um1su!'.lly brorc, 

rnc1 fim.ll:r, it m:;;r bn ·~'".'r· simcr1 thr t. r'r fc:r:s;) crninscl rorforr:cc1 hiG 

c'ut-- in exr·l'."'ininr· to ~~c~usod his ri-·hts C'.S r: 1.:itr·cs3 **"*·" 

(Cl! ITO ~'.fStn~it 2_2_J1m 451 . . 


(J511l_ i:..CC'lSCd: Ir'crl:,it'r of: 

!'Tot. Dir·csted: 
9544 Lrrol~cs, et r-,l (rnj'e) 
9982 Stont {j_dent:ity of Fife 0f ,, ccuscC1 bL·~1"'1ist)- . 


13 
. 

568 r el111ns' ct t:'.. l ( !'Ct~r;; Unour) 

Cross Reforan~os: 450(1) 7~67 iostfiel~ (insufficient 
rroof; murr o~ -rn. T'o; 
irontific(:.tion ncrc.c1e.) 

450(4) r:'270 pri0l,_ (i-'18ntit;n 
. l-:1 ;~tif:i ~,.ti· n ~1r..rc/o) 

450(4) lOE"}'91 l5Ernh:.: (ider,tity; extrr. 
,jud:cbl) 

450(4) 13419 GrooD.2 (0xtraj~dicinl) 
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PRESIDENT T'lAY PRESCRIBE RPI.ES . . 

(35hl_Accused; Identity ~o~tr.) 
\J5c) Acc11.sot~; Intoxicntion c:': 

{J5b) ·Accused: I'1entltv O+' • 
.l. • 

Cross References: 416(9) 

450(4) 

45C(l) 
450(4) 

450(4) 

450(4)
450(4) 

416(9) 

(J5c) Accused; Intoxic-ct.ion c:f: 

Not Dirested: 
7702 Shro~shire 

11845 Sk,rk 
12E:50 Phil '"lCt 

Cross Eeferenccs: 1+43(1) 

450(2) 
450(1) 
4~0(1) 
1... ~0(1) 
450(1,) 
451(9) 

450(1) 

4C.Q (I)
.,) lt, / 

451(~) 

450(4) 
45l(Jfo.) 
450(1) 

13104 FhwlE'..nC. (plcn to 
ccnercl i'S;ue) 

9J06 Teffn2nt (insuffi
cie;t j-;:~m:itity proof) 

15902 Lhrinno 
12004 f:en~~Z-(TJA roints 

to ;cc"U&;c1) 
lL '? "0 t=:· " ( + . , • • 1+_,_)~· :.::.;~<:!_ 8XurC-JU:::,lCHl , 

b;r p:.i.·cs0cutrix) 
13.317 Pr>rkor (rGpo) 
1577 4 Kenr,or.v ( rre-trial, 

c "l"':"ctPr::t"'CYic~"Once) 
15870 H~:~r:i s .(nrc~trial) 
16342 7!isemo.n .(ren. rrisoner) 

----·- l • ' 

13296 1.'r:ir·ht. (A:7 85 drunk on , c'utYf ___ 

93$5 r:cnc':nzc. (rmrC.or) 
1C002 Brewster (r.urdor) 
1471!5 f:o'.:.:ell-(!11urdor) 
lL. J.41 Fvc k o -· (~urder) 
14040 I'cCrenry (rape) 
124.l'O Fuck (c..ccitional 

finc1:ini· r-f ~-·uilt 0f 

offense ro~uirinr srecific 
:tntont) 

12155- Pi.D.!}fok (so.nity;c1.runken
ncssi rmrcer) 

143Jti heed 
16Pi~'7 Chiddock (e.sso.ul t to 

l'1Urd~J--
1769S Steno.rt 
16516 s11~~roi..t_ et ~1 
16772 Ch11 tnicn.tt (dMmk 

Inc fan; -8~:!'.li ty) 
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PPcES IDE"NT MAY PF\ESCRIBE F.TJLES 

36) J,.ccuscd; T'.~r:ntn.l G.nnacity · 
3fs A~cus0d: As riitn8ils ~ Oath 

{)6c)~~~;Q;n-st.;t;;;;~t 

131'.) °CC1'S"r'l• f.~·.n+"'l C~n~·ci·t~ro\..~ J.1. .:.'-- t-_.,,, J !V 1..•t..,A. ": .... ..-. • • ."' 

Fot DL-esfoc; 
c5g1 Gc·or,-·o (re.po) 
7702 Sbrc11shiro 

13458 Stoir;:;r (A',; 75-r..mnt.;sin) 
134C5 B5J'l'cY (AU '75-r<lso C!iSS(•nt) 

Cross Refer0nces: 

433(2) . 
L,50(1) . 

433(2) 
L.:33(2) 
450(/;) 

1+51 (2) 

I".;:'~(")'+.-"- ~ 

L.50(1) 

L.50(1) 
450(2) 

450(1) 

Cross References: L:.51 ( 50) 

395(10) 

L.51(17)'. 

.. 
(36c) Acm;.si:x1 .i. .Jrnsv1nr~ Stf:...t_Q"1ent 

Cross Eofaronces: 416(9) 

1+54(H'.a) 

L,16(9) 

395 (36-36l,-36c) 
.. 

10J63 Mc.ni'i1e.po.ne (conhat flyinf 
r"' c·tirin) 

1337(') Anson (Ail 75) 
12c 55 ~Iinnick (rm..rccr; s&nit;n

--)crun::enncss • 

15216 ;11i~ (ruo rrocess; 


deny continuance for 

inve:st5.C'.' tirm) 

9C77 E~tlfo1;r (imp.discussion) 
1J004 Disano · 
16r)22 Lfooro-(n0tion for 

exr.l!'.inoticn; ::ire suMption) 
16('f'7 Chodr'!ock (ps:rchotic v. 

rsyc 11:·)rntb; drunk) 
156(il Sr;.ti:rt1:11"'~ (pbysicnl illness: 

comhlt exh::mstion;AW 75.) 
17724 Cm'elrmd (lm-; intelli 

rence) - 
1697t Morrnn (low intel1irence) 
13090 r:rvn.i olfssc.n (lapse of 

r:cn~ry)---·- . 
16772 C:l:utnicutt (crunk Indinn) 

3931 ~far~ (tnke stand to 
rerulc'.te confession; cross
exa.n.) 

i1rJC Austin Jr. (One" confess
ion" errc-·r) 

11905 Hovrse (tcke str.nd to 
rep::;-di;te conf0ssion) 

997f: Gr.££!); (admissions in, as 
part of corpus delicti) 

9779 Stm1le1.~ (re1;uttnl 
evidence tc·) 

9f"43 HcLnin (unsworn statement. 
not evidence) 

9597 Susiak, Jr. 

http:rerulc'.te
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PF.ESIDEi~ HAY. FRESCf\IBE HUI.ES 

Court: Correctxon of Action· 
lr. Leference to Trial . ·· ·· ··· · 


i42a.lQ.£ill:~· I'iP<rtial ora;,rs ~ .: · · ·:: 

Uc3) C0urt N<:rtial Or~ersi Publicnt.:!.£I! 

~ 43c 2In Gorn'ral 


(3'7} C;-,,Jrt; C~tfon <:f Act:i.on: 


Cross Koferonces: 419(2) 141+t~6 Uark~ (substitnto correc't 
order cf lav! member. arr)('i.:rt- .. 
r.ient) . 

450(1) 16C:"''.6 P.0l)inson (extra member 
sitS-O~rt) · 

(1st Ind\ er~ ETO 1517C:r Ohls..::2.1._[!.u.- 45): 11 The record of trinl 
discloses thc,t S1.'.1:'·seo1.LE:nt tr: ·~;- 0, ,,,~ v~··;1cr,~ent oJ: ti r; fi' 2.incs and 
SGnkncs, rrvisicn T'rOCC'f:,C:i:r: ·s- ·:·:c!'.''":J h0l<'.°1 f,.t the instoncci Cf tho 
r€:V1ewinr · 'Dith:irj_t..: which r·~;::--7·nrtd t:- c!:,<>.n:·,:. tho orir·innl ffrf.inrs. 
These pr~ccc.~ir! ·s ~·r.:rJ n m1~_:_jt,-7 '·,::cr,usG C'Dl" i'."li:r ne~bcrs of tho 

• ._ ~ < 

(l:ricinal court era· sh-:>vm tc: l:n·,.: '·zen 1-,,~•J,'3.'nt. The find.~nrs as 
(l:rii(inally ann.nunccd "\'Vnr;::. nr·,r::-~;.-':lr tr. c·cn, :!.92"·' ['nr. 79§., r. 65)' 
B:rid no furthGr ncti,~r ·;?r-is r:Pc,;3sr1·;;·. Tro ••1'_.hlishu'! rnnernl conrt
Mart:iQl orce~ sh'ulei, t>crc:f.1r,~: :r•c :'>ct t~··r.- fin:1:l.n;s an or:i;-'innlly 
tm"lounccc by. t!-:c ccurt. 11 

(4la) Ecfr;:i:-enco tr- Trinl_;_ 

Cross Lcferonces: 99n6 Gl'.'lcberr (different court) 

Cross [cfsrcnccs; 395 ( .37) 15179 Ohlson (iMr~oncr 
revisionrroceoc1inrs) 

Cross L.cft=~:·onces: 

· 9C.77 Br,lfonr (san1ty-rrcsu:ned 
co:-rGct) 

14133 Ccrrivcnu (fn:.l to 
.. --- ,.:i ... ~,. ,,.r)· · .. C,;,.l., n,.~tC .1'1.u 

. 
· . 

_, . .-· 119C'.7 ,:chnston (lonve out 
• 11 wi'tEout lrn~1e 11 in A~701) 

lJ?.63 Kr.·lley (r0 AHOL) 

http:t>crc:f.1r
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\45) FincUnrs: Lesser Incluc1o(! Offenses .395 (45) 


(/.;.5) Findirws: Lessr~r Inclvcof Offe!'.ses: 

A? :;·.;;. 

416 

A:l 93 451(6) 

451(51) 

r.147 Pi0rce (A~7 61 es: lesser) 
II, II "f J5C Ln;,e 


: 70f\ Loe II II II 


~'519 Dri1'or:lio " 

II II11987 J;hn.st'O;- II 


14130 Snitzor 11 " " 
9665 H;;IItOn, et nl II 


16022 Bnrf"i0ld 11 
 " " 
11 II15223 Skt'tc~ " 
11 II 1115225 I''0 rt~ 

II II14905 ~·'.urthn 11 

15233 H3'11e;r 
16104 Bli,chettc: (AU 61 ."',S lessert 
15442 Bifano (.AW 61 c.s lesser) 

11 119204 Sin,,,.:.rs " 
11924 'F~ro 11 " 
1.3655 CJ ick 11 11 II 

1212C ~:r 11 n II 

1oc·42 R. ~r.i.o~r 


· 1.317 4 Drou;J 

16196 Lor.r'.£ 

14735 Cl.'J.rk 

109.39 	Gornor (not lesser to 

A';l 96-"?Jazi Doctrine Speech" 
ch[lrco) 

9365 Menc1ozo. (to manslaurhtor) 
9972 Christon (to nu.nslnur·ri.±er) 

10446 V!Grd (fornicntion as~ 
los~to ro.T'e) · ·. 

1577 4 Kenned~· (;ssc.ult to ra.pe 
a.·s loss0r) 

13090 Brvn.iolfsscn (assault; 
nr::ntf'. r•rfor tc rnpe) 

1'Y ''.6' S' • .tanner (AP 06. no t 1esser·'·. :;''. ~. 

· lie'reiaj 
17707 Hawkins (AY! 96 GSS!J.Ult anC' 

b'.:'~ttsrv) 
11729 Eeld" (N7 96 nesnult and 


'hatte;y - losser) 

16254 StorC!ecr (Ari 96 fclse 


swo~1rin['. is lesser to A'.7 93 

"'"~I.. ir~r)

l '.... 	 t.• A..J.. .j 

Se ·3 in renor~l; black mr,rket; 

An 94 [',S. :icosser tC' k'J7 96 

rffensc. 
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PF:.ESIDErIT r.AY- PHESCf-IDE f,ULES. A:7 38 
. . . 395 (45-lt6-L~7) 

~2..)_finC:l~r·s: Lessnr Inclucf!d Offcmsos (contc::J~ .. 
.L};} Mer:bors; A 'bscnce CT r.E~ lief frnm Dutv 
'·7 Cn'irt i·l(··-,·bEJ.,..<l:-Di1"11'i'l1·•'icn+i.,n _.._0 .._.,,...........;..._·-·~---,·~~--~-··--·-~'._-··-

,.,,._ ,I116(0) 14456 ~~ (A~·; 96 wronc use 
.. 	 of joori losscr to A·:r 94 

embezzlement) 
A:7 	 95 453(26a3) 12759 Trn.Ym"r (A'ii 96 dru...11kcn

nes-;-;skssor-1.c.nlc·wful 
fircnrn cisch~rce to pushinc: 
n civilian;.t..:1 96 'ls lesser) 

Soe in renernl; hl:::ck rr.'.11~1rnt; 

A~'l 94 ns le sscr) 
8555 Kenney ( enr-·v.,-e in ~rivnte 
h~.isj.ncss-C:s bss~'r) 

96LiJ E.nyr.mr (<~elicit· tic:·n. as 
1-~Qr;,-,.,...~ 

. -\,,.'\-•1) _.._ l . 
117()·7 .CJ. (~-n+~-n1·z~t1"cn.l. J..AW 96. 454(56b) _ _, ~~.i,c·~.! . .: • '. ~. vt....:.L .~ ,,,,.. 1 

rs lesser to ·r.rnncfnl soxm:l 
5.'!".t·;;rc·"'ll.rsc) 

····... Ml 9£. . . ~54(9b). ·· ,. r.~-.··· ,, ,.:.-·r;, ·-::; -- t· ..··-·+ ····-4-Jr~ Lc.n , .tt,_m,.t 	 o u .. ter __._ " . 
f',.,,.., ...~ .;.,..,.,.i.rU"'8""+) . 
.. ...... : _, ..... ..... J •. i:;;) oJ. ..J. .I.A. v 

Cross Rofcrencas: 450(4) 1576r J2unbo.r (noithor r1rosoc
uti0n r:,:ir ccfonso counsel 

. sh:~rm. trJ 1111vo been present) 
419(2) l/,.486 ;rrir;·~s (nn !"!c:-nber. of 

nnnthCTcnt~rt 11 snt" 
cltr5.cnl c:rrt)r) 

(47) CN:.rt Ibrbers;- Dir:cm0 .lific'1tfrn: 

Cross ~cforonco$: 433(2) 11009 I!rrsh (.Invnstiratinr 
o:'ficcr sn t as C<.'1ll't mcrnbc·r; 
'1ct projndicinl, in view c·f 

corn:;--.ollin:.. evidence. Dissont) 
450(!,) 10891 ;·11.1r:ih~r (Toc•k onth; 

m1n'TI?ry ~ourt officer in 
.:-0ln+..oc1 cnsos) 

14133 Ccrrive::-.u (en vdth
r:.-c,wj.nr·; GXprE:.SSCS c•rinion 
0f nccusec 1 s r1..i.il t ns rc'.lscn 
thc:-ofcr) 

11 Tho stnff- juc1fc> r: dv0c::t0 st'Jtes 1.n his nvievr-·thnt· 'Jccus-cc was -- -- · 
tried ry the sc.r11r; cnurt which hr·.r:l just triec Priw:.to H** fC'r similnr 
c!'fenscs c:-im.:;itter: at the s.".rns nlr.ce C",nc' nt suhstu'.:tinlly tb) s::i.me 
time. ThiJ rcc~rc cf trir.l ~tffirr;r,tivc:l:r s~irws thr.t ttc ccfe!lso 
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---
ifotfon for fjndinr· of Not· Gti.ilt;l 

__;_r,.,,_tion_£2r Dill of Pnrticttle.Ts · 
~fotion for Seve:r:a~ 
Tfotion to Continue 

Cross Rofe~oncns: 

Pf,ESID!;l':T J;p.y P'f;J',SCLIBE F.ULE$. J..~7 32 

court !·!enbers :· D:is.mialificr:tion-t-------·
-·--~-'._10.:r:~: Imnro~•e;:.•ictfon . .- .... 

declined to make anir chnllent'e ei thor for cnnse or· ::ierE:nrirtori1".r; end 
thrt accused stnted., that he};( no objection .to nn~.r~ flf the memLcrs 
rresent. The fnct· tht~t r1enbers of' the court nr.y havo tried an <..llorcd 
co-r1roncdoer fm, the so.:r•o offense c1ocs not of itself render then 
inelir,ible ***. The burden rested on nccusrd to· nako nnd r1r.:dntnin c. 
chl'lllenre to any .r:iomber of. tho conrt. d1o ina~r hc.vo ~Jecn ohjoctio:n~•bll' 
to him -1Hc*. 11 (cr·f ETO 143f:2· Jc60s 2 A1i.r:..J..2l 

I ._ ________ _ 

(4t) Ho~bt-rs; IM'ironcr Actiol:": 

Cross Ref·-rsncns: 454(9.6) 12750 Goor:--o (Prosident 1 s 
int;=r:;-:i~to romr.rks) 

454(3G) 154G6 tichtor (Cnr-sidor Tcr~ 
filo .in cfoscd session) 

9565 Strci.nre (ronewod) 
15or~o 1,;:::tOn (rcnor1ed) 
15147 r.'0ot0n 

Crnss Refcrcncos: 454(18.~) io1:;9 Sludoo 
454 (3~.') 17.339 Gunn:i..nr' (r·c.ive b:.: 

f~'J.luro tn mcko) 

q.9) I'.0ti0n f0r Sovcrrncc: ... 
Cr0ss F.oforcncos: 	 450(4) 15274. S>0~ccr, et n1 

450(4) 1576C DunE.Ll: 

Crnss Rcfe~encos:- ?65 ·15216 P:i ller · 

·(49~.) I!otinn to ElGct: 

Cross· Rof8roncos: 450(5) .. 
.......... 

1044.6 iiard · (rr.o?ocution 
CQnn0t bo ccm~cllod to 
elect) · 

·, 
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FFtES IDElIT I:CW FI'..ESCI: IDE HULES AVJ 38 

395 (49c'!-49o-:'.9r·)( 4 9d )__IT_.o_t_i_o_n_.i._..,o_O_:u_a_sq
J.!f9e) l lotfor. to St~iY:e 
( 4 9,...,.) Plea in Ear 

(49d) Motion_to Quash: 

Cross References: 	 454(54a) 125911- L~chin.sky 

(L.9e) Motion to Strike: 

Cross Refe~ences: 454(1fa) 10H'9 Slu(1er (bkcJ.:: !"lo.rl:et 
vari-;nc;;;- · 

424 13269 ~obinson (~dd~tional 
chnrrcs)-

1.54 12594 LPchins~ 
1.54(69 

ht) 11500 Hulet_:t 

Cross References: 	 /.51(2) 15020 LE.v·ton 

'l(. (~i..,) 
 16655 Fnr·nno (conconQtion)k:- u '"" ~.· 

Aft8r trial on 19 J:i+i.'"18 19f..5, DC'C~~.sG''. '.7J..C f 1fficer vr:o.s found ruilty 
1f "AWOL in violation of A~'i 61. HEL"!J: LEGAL~,y Sl'f::ICIEI'':'. Flo~ in 
'.£El "Upon arro.it;nment, the r;ccl'Sc·c '~ovor'. t'-.::: court n.s r~ S)E'Clf:_l plea 

0 disr.liSS t"r..e r:roceedin['S en the i·:·o1 m·1 that (1) the f.:CCWJC~ ·1·ho ':Ic,s 
-rrcsted en 30 J.Iarch 1945 hnc ~een c~cm:.c~c :. SjC'C''Y tr.b}_ L violction 
)f the 5th anc" 6th At"lcnC.ne!lts of t 1 J8 Co::stitl'tion; (:.~) no co;1:· of the 
'"'"r[eS "!US• fu.rnisheri 1~A'r' vr"t"'i"'...._ ,1. .... 8 ,.',·,~cs,....,c'"._ of l10r ,.\.rr··,,st--~+. -l..V ··-<'s ~~•t.J......o. 	 , . ....... " . ~-··' -\..\./ L'--~ "'-~'·ver1 


-1. J.LJ.,_ 	 flo,..'J.,I.,. 

m her on 13 J-une 1945--nor n-1 s '1 i'rm~or i:l'l.-ssti;·ction rr"-'.ri,; o.s 
·~quired hy A~-l 70; enc (3) she v:Cls, i·1rropr:irly ccrrfbec', c1er-rric1 0c1 end 
unishcc1 ry l:;einc confined before trial. The r:otior:. o:!'.' jlo!::. vms ovcr
·ul&d *** . 11 "Tho cccused die: not plc:::-~<1 to the j1..1.risdiction of the 
'.Ourt, nor did sho enter c. :rlea in nb1:.tcment. Ecr r:le3. v1:1s offeroc 
s a reE'.SOn to cisniss the y:iroccecHn1-s. It vn1.S thcrc:fore on.o in bctr. 

_ pro;icr :;lon in bc.r of trinl falls within thn followin[· clrsscs: 
;kltute of Limitationo; -forT"cr trial; or po.rcfon (r.TCH, +928, re.rs. 
>'!, 68, 69, pp. 52, 53, 54). The mo.ttors presented 1'y r1 cfonsc~ counsel 
JlV n0t nro'!crlv ho nlcr.c.~od in bor cf trial. 11 The rotion ~·ras co::-roctly 
1v~rruled. (2) Tho c;,ic1 onco, 3.S Yv'CJll c.s the :!;lee. of cunt, est::J1lishea· 
~he ,A.:701, tsrminatec: by o.:;;rirohcr.sicn. (CH ETO 158l9 170.lton 12 f!ur 4.il 
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- PRESIDENT f.:AY PF.ESCLIBE ·RULES 
. :.

i53LStnff Juc'lre Ac'lvocate; - Im;roror Action 
56 Crl'!dib1litz ; 

. . . 

57 Cor.:ir:etencyj Ac corn li 
58 Connetencv: Chilcren 
62n) Inf1en.chr·10nt .. 
63n) Oc,th 

(53) Staff Judr·e .A.dvocnte;_Inproror .A.cticn: 

Cross References: JC5 15216 Diller (navico re 
continu;mce) 

450(4) 15768 Dunbnr (Assistant TJA 
testifies) 

(56) Credibility: 

Cross References: 452(18) 13406 ~7eis;:onr 

(57) Com;ietency; Acconplice or Co- Cons·'"lir~tor: 

Jiot Dicestec: 
4172 Davis, et al 

(58) Competenc~r; Children: 

Not Dir·esteC': " 

12551 Malon~ (Gernan childl no vcir dire) 


Cross References: 450(4) 10f'91 Furnhv (Ge:cman child; 
no voir dire) 

1.50(4) 15274 s,.,encnr (ler.cin[' 
questions to; C(JDc2x.sion) 

( 62a). Irn_n8RChnent: 

7 ~~,..., o1
1 o'"'tf~ elc" 4•~ -·Ul) I ~L ·Cross Eeferonces: 450(1) 1 ' 0 . (f'orr~er..1. 

inconslstent-statem~nts; 
ro~orts) 

450(1) 11230 ~{'1le~1LL:lc (GerY"lr~n Nazi) 
454(59) 1275£'. GGoD::Q (r:rrest;poncint~ 

indictnent) 
450(1) 16005 Jeno~ et e.l (prosecu

tion 1 s own witness) 

(6Jn) Oath: 

"The record disclose$ that the kvr :"1.embcr denied to tho defense 
counsel tho rir:ht to ask j'relimincry questions of a _£ivilio.n_Q~!} 
witness concernJnt: tho rolirious belief of tho v;i tnoss encl i7hGt'ber 
he wo.s insensible to the tDkinr of rm roth. The be.sis of counsel's 
objection was thnt the vritness vncs n Gcrmo.n and th.".t rfoziisn is f.'.. 

relirion, under which en onth is not consic1ered bindinc oxcc::t insof1:r 
[' s it is beneficial to the Gcrr:inn Stc.te. The better rr'.tctice C.ict.~:tos 
thc:t cor.nsel should" h~wo been rorri tted c. y:roliminc.ry qucstio:r.inc of 
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PBESIDENT MAY PF.ESCRIBE RULES 
LTIUTATIONS UPON PF~OSECUTI'lS; AS TO TIME. 
LIHITli.T.IONS UPON PE.'OSECUTIONS.; AS TO NrlmEr~ 

11.!Cf'.~ OF co:NFTh!EMENT; ·wHEN. tA7;FUL 

(63n) Onth 

l) ?qr!"lcr JC"'"' .rr:v 

·5· J O<"'"'"'S ~_:-:--;-; · 


the witness. Horrcver, the cofense counsel vrns 0fforec, tho rirht to 
cross-exarrlno tho vritnoss nl0nr the lines inc'.icctod upon com]'1lction 
of his tcstim0:r.y, but he c1eclined to avail hir.isclf cf tho opportunity. 
Any error co!Jl11'litted wcs thus in offr.ct nbctcc.. Furtherl'lore, the 
testim0ny of the vdtness rolctec" solely tn offense *** of which the 
accused were founc n"t ruilty. Unc~r the circu!'lst<.'ncos the rulinr 
of the lo.w member wr.s hnrmless ***. 11 (CH ETO 12650 Combs, 23 Jun 45) 

·---------
396 (A'il 39) LimitP.tions Urcm ,prosecutirns rs tc TiMe: 

Cross References: 451(2) 15080 L".wt()n (vs. so judicr.tq 
plec·in.bnr) 

-
397 (AW 40) L.nitctions ur0n Pr0secutiC'ns; As to Number:. 

(1) Former Joopctcy: 

Cross References: 444(.3) 12333 Lowis (S~e 1st Ind.) 
454(54n). 12594 Lochins}cy (nnbicuous 

11 fcreirn exch('.nre" srocifi 
cntic1n) 

12729 Lcn0vo (Time end place 
vr ricnce-A'i'/ 28-55) 

Cross References: 390 G.397 Stl'.'.tun (of sentence; 
rec0rc1 of trinl) 

450(4) 15091 Gnllc.hnn (Jncrcu;e 
sentence rn rec · nveili ni:) 

'.399 (A'\7 42) Plnces of Confinement; 1;ihen Lm.1'ul: 

Cross References: 454(H'a) 9288 Mills . (l3lnck morket
ArJ c;C,94) 

454(105) 12489.Athorton et al (Un
nuth0rized vehicle use) 

452(18) 14925 Bullock (indecent 
c.ssnult) 

442 1440e Griffin, ct n 1 ( wronr·
ful use rovTt vehicle.AW 94 
Ar; t.4-94; pcnitentir.ry 
cnnfinement) . . 
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----------

PLACES OF CONFII.:Er.ENT; r:HEN LA~-JFUL 


DEATH SENTEHCE ;. 'iiEEF LA7.'FUL 


399 (Ai: 42) Flnce s of Ccnfincment; 1·lhen Lnrvful: .. 

Cross References: -454(96) 

385 

14632 Lrmr (utter fOrf;od 
inst~nts; civilir.n) 

141)05 r~.Irthc. (A''!OL net 
nuth,..,rizcc'!. r::rortch of 
restrictir-n-n'· t nuthcr
izoC:): 

.t.54(103) 17749 Mfljor (v1r•nrful 
pnssession; Gcwt. property) 

_ 11 Ccnfiner.ient in a rcnitentiary is r,uthorizec'! u;;on conviction cf 
1ccnspirncy to coml"ii t nn nffonse o.p:inst the U S. by N; 42 ~:nc sec. 37, 

Fed Crim C (18 USCA f8) ***. 11 , (CH ETO 12181 McC.o.ncHess, ot nl 30 Jun 45z 

'~Penitentinr;y c0nfine:r.ient ·is net c.uthcrizod upon cr-nviction of an 
ntter:trt to co~it sodomy***·" (CM ETO 17279 Qr.sti1lo 4 Oct 45) 

"Confinement in n renttcntfr,rz is f!.uth0rizcc u:--on · C'-·nvictinn cf n 
warrant officer cf c!'lbczzlement 1;hore the cmr'i.mt involved oxcoods 
.. 35.00 by ~';; L;2. end sec 22-1202 (6. 76), District cf Cnlumbfo Cede. 11 

CM ETO 16C04 Dro.clev 15 Sep 45) 

......~-------

! 
1Cohfine!'lent in a penitentiary is nrt nuthcrized fer either A:;o1 

off. for AVi 75 misbehnvicr (CM ETO 14455 Nice 13 Sep 45) 

"Penitentiary crnfinemont is n<'t nuthc"rizcd upon convicti('Il of 
attenrt t0 col"ITTit rnne fer tho roe.son thrt this offense is not ;>unish
nble by penitentiery c0nfinomont f<>r mere th&n nnc yorcr by cny stc:.tute 

. of th8 U.S •. cf renercl irplicrtion rli thin tlw c0ntinentr,l U S. er by 
tho lm1 cf the District cf Columbia (Ali 42). (CM ETO 16554 Gi-~nn Jr. 
8 Sep 45) . 

400 (AW 43) Doc.:th Sentence; ·when 12.v\·ful: 

Cross-Hofer.ences: 390 	 8397 Stoturi (2/3 vote; 20 yr 
sontonce;subsoquont re
cr.nsiderctinn of ;recorc1 of 
trial) 

450(4) 7869 Ac'ln.Ms(vcte;c1oath c.::ise) 
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·MAXIMUU LD-iITS OF PUNISHMENT, AW 45
--:--

(1) Speci~ic Sonten~e~ 402(1) 

f:±02 (A~; 4:?) f1'1Xif!Ul"l Lirrti ts nf P}inishrnent: 

ll) s~ecific Sentences: 

Cress F.efcronces: 452(21) 10898 rlillinms (ntteM;-it;wr0nc
ful A:: 94 c"!is:icsiticn) 

450(2) 9.365 Mendozn (vnluntnry 
Tik.'1.nslcurhter; qunrre1) 

450(1) 10860 SJ"lith (accessory nftcr 
fnct; "l!:l!'Cler) 

451(36n) 11972 Allis0n (lnrueny; rrnitlti
plicity) 

454(18n) · 9779 Stnnle:y (lnw mGJ'Tlbor ex
plnins v:rnnc Mnxirnm, on ruilty 
;1lcn) ' 

· 454(18n) li936 Thor;.e,_§£_~ (i31"1ck mcrlrnt; 
cnsnline; fine f0r consnirc.cy; 
AH 94;cJ6; Bleck lhrke:b) 

454(7) 12711 Olley (.ASS['.Ult; nccrnvntcc; 
inc'locent liberties) 

454(64n) 11237 r:.r;ucy (ru:ils;intorforc with 
vehicle ;un.c.ui;!-icrizec"! use cf; 
r..rn.:lorjr.:.riisnpy)licCTtirn) · 

452 {lr.) 13406 ~-:oisk0'""lf (r.mltirlicity; 
sontoncc nnt issnec th8reby) 

451(6) . ·11729 HAlc1 (rmltirlicity; 
~ontonco n<t issued thereby) 

452(lr) 14925 hnll(\ck (wriinrful use rnvt. 
vehicle; x:: 94) · 

450(4) 14040 HcCretiry(nsst,ult ·t0 rnre) 
453(26aJ)J2759 Trnynor (Relc~so civilio.n 

prisoncr;unc.uth0rized ;disr··issc.1) 
· 454(96) · 14632 Lanr (civilian; cnncol 

b.rr:ry Excho.nro Service contrc.ct; 
utter for-gee instrll'lent; 
se:inrnble sentence) 

454{H~a) 1J402 Green (Ari f.3 nffenso-Ar; 94 
94 bl~:rket rffense) 

450(4) 14224 Pnre (fnil to include ;d,d 
in life sontence for rape) 

450(5) . 10446 ~Jnrc'. (f0rnic~1tion-6 mes. 
ntte~rtec .fraternizcti0n) 

450 (4). - 14615 Levds (o id !".nc abot a · 
rnre)~ 

· 450(4) · 1~091 Gnllcrhcn (incronse sent
ence, v;hcn crurt 'r8c'011•1ened) 

454(1fa) 15197 Dlnckhurn (ctA1s·,ir:'.cy; 
hl:1ck p1crkct) · ' 

454(100 14174 PitchcC'ck (\7illful Ges
ae.) truct~f ;·roncrty) 
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.: MAXIHUI.I Lir:rrs OF PUNISH:1:1IT 

(1) Specific Sentences 402 (l-5r~-1ohl_ 


~5n)Prcvi0us Convicti~ 

(lOb) Policy in Rr:'r.r~ to Sentences .. 


il) Snecific ~£.!!CO~: 

Cross Referenc~s: 450(2) 13090 Brvn,i,1lfss0~ (civili?.n; 
mnnslaur.hter; r.ssanlt J. 'to r· ,;q, 

454(54r.n) 17469 AUen (use nn0thor 1 s nc,r:c 
,...,n r10nev order t(' senc ;-irmoy 
hnr10) • 

454(103) 17749 ib. ;0r ('11r0nrful 
rossessinn 0f Govt. Prop. 
J;.\7 96) 

Accusec r.icrchnnt soi:Mnn Y!rcs f0unf1 rnj l ty of en r-- ffonse, rnc' 
sontencc.c "by c0urt-mf,rtbl. HfLD: LEGALLY ffS'T''TCIH1' Ir PLI.T. 
Insofr.r cs this sentence prcwides fer ccnfirenont ::·t hrrc1 lr.h0r fer 
five ye<rs, it is sufficient. Bi1.t :t is 11 lcrnlly -:ns1~fficicnt to 
support thnt pert of tho sentence v:hich T-r0'7ic'-os f0r f0rfeiturc of rll 
pny r.n( nlloucnccs c1 uc r·r to be CC'J'T\e ..~ue frc!"l tho U. S.-Gc;~cnt, fer 
c... like' rcriC'd **+·." _{.gp ITO 17311: Gcssnor~t L.5) 

{5r) Frevirus Convict inns: .. 

Cross References: 419(9) 16342 iJisonc,n (;:·ensrc.l 
rrisonor) 

11 Accuse(\ 1 s tP stiri..-,ny cc1r.i tt~' rn· r~ prior convicti0n for c~eserti'"'n 
fer which he> receivec n · 15-yenr s0ntcnccwas r.nnif''Stl:t injuri0us tG 
his Cl se. However, c.s it nrrocrs th2,t such testi!"l'"'ny v;n.s nr·t clicitc.~: 
by the cc.urt er rrosecution, but v1u: S:;'ontr:.ncousl:r l:',nc-1 vcluntcri,l'y 
r·iven by 1cc1~scc, the error vrns clc[rly self-invite~ c.nc' nC't frtc-.1 *;{·r i: 

(CrI ETO 12749 Ser JJ1Tir,nti 24 Aw 1.21 

JlOb) P0licy in ner;r\rd tn Sentences: 

Cross Leferonces: 424 13269 Fcbins0·n (1st Inc'; 
~utiny; c1isobecienco) 

450(1) 10002 Bre1.'rstor (r1 c1 ...nurc1er of 
Gormc.n) 

450(1) 14141 !Iilk_r. hnrdcr; rrunk) 
450(4) 123'.I9 Sl:-~:.rkriuski (Gor!'lnn r-:,nc) 
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!1AX:IMutl LI!'.ITS OF. PUNISHPINTS A~\- 4? 
li:CTirJN BY CO!-'VENING AUTFOf,ITY EJ_,~6 

(lOb) P,.,licy in F,er·11rd to Serit:encAs · 

(lOb) Policy in Re.-;;crc1 t0 Sentences: 

·11Attenticn is . .invited· to letter of the t1r.r DeTlartment 21 July 1945 
en the subject of Cnurts-mnrtial, nf~ressod t<> ell officfrs exercisinr 
renernl cour.t-martial juriscictkn, which cc·nt[:ins tho follc.winc: 

'1. hec<>rc".s cf trinl b~,r rcn:irnl ·c0urt '1rrtiel hnve recentl:" 
been received ·in the :·:nr Dc·r:.~rtr:iont in r:hich excessive 
sentences were riven u;·,C'n ccnvictk·ns fer ccMpnrGtively 
r.iinor offenses. · Scne of these hrve boon in cc.sos in v1hich 
the nccusec1 htd rm rutstn~dinc crnbr.t rcc0rc. 

'~· Such c~ses .reflec~ unfnvorchly on the. ·;'ior Depcrtmont rmd 
· 	tend. tn ci;:;crodit thn r.c'rrdnistrr«tirn of Militcr;t justice. It 

tnkes only n few such ce.ses t0 create en erronocus ir'lprossj_r.n 
0f tho entire court-riarti,r...l systen [:md thcroh:," tr, nutvieich 
in the public's ostinc.te in nll. the: other er sos in v1hich 
e.n:ir.cprir..tb nct:i.qn hes boen tnken. C~rrectivc ncti0'n b:r . 
the ifar· De;-ir..rtnent c".ocs not rcrnir the ('nr.:Gre rono. 

* 	 * * 
'J. t7hile.nilitc.rv r1iscir,line is c. ccFtr1c:nr functir·n cnci thorc 

· is n<'"- intcnticn tc infrinre u-orn tho )'rcvince r-:f.' tho C"~:'lr~nr1 inc 
officer in the fiolc, it is i!'l·~orativo thr.t th'! r""·licins 
cnnounced u'bcve be C<2rried oiJ.t in rrc'cr tc rvric 1mnoc.:;ss~:r7 
trio.ls c.nc' unnccossrril;7 hc.rsh sentences t'hicr <'.r:) r;sstJ:"tictivc 

..:! • • · ~ bl . 	 1n f L>1SCl.l"1i it c en:, nu ic ccn.f i c ' enco ... , · 

"There is c0nsir'ernhle ovic1 encc thr t this o.cct:sH1 r:::·s crunk, · th'.:'.t his 
crnrluct vws nnt n<"'rncl, r.ric1 srl'le cf the r.ffict:rs testifier' th£1t it v.·s.fJ 
unc"r)ubtecly ~ue tr fr~rk, I rcco)'!".menc thct the ·rcri0c' cf crnfir:E':'lcnt be 

..substnntfo.lly reduccc'." (1st Inr CTI f.TQ llti70 Kibl;iey 20 Lir 45) 

16307 Bryant (ccunsol for t1me beinr) 

Crcs·s .F'efc:r-cnces: 450(4) 15U91 Gr. llnhr-.n ( 
., 

s·en(l cc.so b1=w'k 
to increcse rnrc sentence) 

450(4) 13.319 Deets ( v;r.i vo irre;·ulr.rity 
in trial re;fo:rrnce by 
oubscqi.1cnt rctific1'.tir,n) 

15216 ~.!iller (r•r'vic2 tncr urt 
r8 sroci&l rlens) 
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fil Action '\-thcrG Prns:tr1ent 
3 Exocutic'n_£.f S<.·ntori£_£ 

~4~-=-P..;;;1££._n f GuiJ. t y 

Cr0ss Kcferences: 450(4) 

. 1 ..50(4) 

451(36~) 

(3) Exocutfrn c-f Sentence: 

Cross noferences: 454(54'") 12453 !·k:.rsh'."'..ll (Disnisse.l - DD 
c·f ~ficor) 

One 0f' the c._ccusr:c1 heroin Yl~rn fcunc: cuilt:· 0f n vj_0l~'tirm nf J..-.7 96 
resultinr fr0l'l. }--,is bl".ck-~crltot e.ctivitiss. Dis~crwrcbk rischrr~·oc, v.rcs 
suspenfeC'., r:.n~ GCH c-rc:_,,r rulJlishoc. Th) BN>.r.:~ r:f Lcv:5cv: rccucc~ the 
fine' in[' rf ruilt t,., the t rf tr:;:•. ]~'"' 9L.. leaser cf'\rnsc. Inr 3T'1HC:h r:: s beth 
this :-nr1 [.n c.dr"itir·r.r.l c!lc:rre c'f ,-,hich cccns•~' 7W8 .fn·nc' n1ilty "lYth 
invrlve rKr'.:~J. tur-.,i tur'e rcnr1 his s:::ntcncc is ~.lsr lcn1l : n•:' vc:lic, t1::l s 
is n0t c. crse tr be sut.~:-::ittec1 tc tl:-·Z? CG, fTO, unr1 -~r the 5t'.1 ::--i['rcfr~~:-h 
of Ai! 50i: f"r rcstcr::it.i0n tr r:ccusoe1 !°'f [•.n7 ri ·tt.s, ;"ri-.:Llni"f! s c..nr' 
rr0rcrty cf which he l"!n:/ h·1-vo -,...,c:cn :'c;.rivo(~ l-y virtuo cf the crr(r 
(Oj"'s. JAG 250.404, 13 Arril 192.3, ;'.rcr~'n(!u;-~ fr:::- the S(;crctr:r:r rf ;;f'..r; 
Cf • C!" r'T'Q i:.54(-, '"SCDE'T' .,.,.,;i C'+~·~]..,tr·n.\ '-'C''1 -nr,.,. i-,, .,r, ""' J" 1 1,...; ""'l"cti<''1• L ... ,,i ·.~, ~· t ·' c ..... Ul.J'. ...\_.·.I• .... I,, ..... ~' ....:.\.'..i,• .••. t'-•-' ........ l.· ) ·-~ 


tr effect correctirn en•' tl:.c citn,·tir'n '"-l~St rc'."r'.in 's fr'un:-1. 11 

.(.l[Linc1, C~! ITO 13276 c1,-., 1·lr;!.i rt r:l, 20 Jul}__L.5) 

0AccuseCT officer r.r'.<s f01_;nc' [Uilt=' cf ~, nunlxr ,-,f ffcns<:;s.. Eis 
11 csentence i--clur'ec' n 1 ish0nr'rchle C'iscb:~rcc 11 .: h'ET.Il: LFGLLLY 

SFFFICIBFT. "Tho wr·rc'1s 'r'isr,-HT-'l-ile c1 ischcr;-·e 1 .::is US(<". in tho 
sentence vrcre in<-r:-r0;'ri~~te in the crsc· ccf cm cffi~ Hc 1,-,-cvcr the 
effect is the snre as if the rrq,Er v•c-rn 'C':i s"ir:sef. t hr/ r!oEm nscc'l He-:~ 
.[CM ITO 17609 iiu r"! 27 Oct 4.21 

"The recorc' cf trir:l v.rns n· t tr~:ns"15-ttee! 1 -i1rsu:~nt t:o ~-::.r'.l.~·rr:rh 
J c.f .A:-.- 50-L t0 the A.ssist~·1t Ju/ p:' .hr"v1-,c,.-,te Gensr-::.1 in cht:rrc cf the 
Brn.nch Office of The Ju',f'8 J.c1vrcc.te Goncrc<l '.','ith tb:i Eur··rc£m ~henter 
fer .-xnminrti0n "nc1 review by th€ D,...,_,.,rr1 rf Feviev in 1-·is r-.;:'fice [q)~~
hfr1solf, hut v:i thc·ut such C}:~u-,.,:i.rn·,tir"n r>nr" rcvio1i1 thc c:Trr vor' 
sentence r.rr.s pr0Mulcr tcc'l *** ty GCEO ***. 1>rc.rc-r.t+;r the r.::.vfr,1~inr·' 
outr~nri ty c:-,cter rn the- <:Dsi1r·;:'ticn tb.:t hs r_r:·~s nuthrrizf;<'l t" c·rc'er 
executicn r·f th: sentence v1it~c0ut r'7')"cllcto rr·vii:."_., ,.,:: tl~::-; I>c-.r·.' cf 
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Plon 0f Guiltv 
In Genernl 

Y..:: !4) Plen ".'f Guilty: 

Review ond Assist!'.nt Jur.ee Acvocc.te Gencrnl, r:nr' b[:sec'l his ncti0n on 
his authority to execute SC'nten.cos· inv0lvinf·. cishnr.orr;blc fischnrre 
'ho.sed solely upon finc~ings 0f gu'ilty of c chr:rre r..r c·hcrces rnr1

. r 
speci:flicntion or sriecificatirns tn which tho cccusor1 hr.s r·l8u'od 
f7Uilty 1 (:ic.r.3 All 5ot) ... This, hcv7evcr, vrr.s crr<r hccr.l<So the 
~ccused s0l'r:ht ·t('\ ct;.rnce his plc'J. cf ndlt2 h:r st::tericnt tn th(:t 
rffect in rrpon court, cnr' tho cef1:msc cc1.:nsol r'r·voc thr ccurt th~'.t such 
be cone cn(l thnt the r"_e'cisirm bo b!iscc',. ,..r the o'\r:J.c1cnco then refer(' the 
C'"'1lrt. The motion v1.rcs deniof ! Acc1Jsed 1 s 11 st::tcmnt (f his r"f,sire to 
chanfe his rlen tc' nrt Q.lilty v:r>.S, withcu.t qucotinn,. [!Il :i.ncn1s:istent 
stnte""!cnt within tho mco.ninc 0f A~; 21 .~.nc1 ·the !k.nur.l. . ·,:e hi". l;' th~.t 
the criurtts ceninl of his roquost w?.S ir,cffcctur..1 rnc' tk,t th•:; ccurt 
will be ~cened to have procr cc1c(~ to trinl ·~·nc~ juc'pnent ~: s 1f ho hr- c: 
pleiOlC8CT nnt ruilty. The burren VT'"iS thcref~ro left u:~cn the rr,..sccuticn 
tn nrove .the cffcnsos b~y0nc" e re:· S''nr.blt: C'.rubt, v:tich, }-,0'.'rev"r, *'"' 
was fully met rmc' tho cc•11rt' s errC'r k:rr.lcss. Thc. f:'.nc1 in('S r,,v.'"'rthc
lcss were not in lcp:-1 effect be.sec sclcly unrn <.. rlu' ~-r run t~r. 'IM: t 
r2rt C"f ·the c.ctir·n r·rr1e:r.inc th" sc:ntf!ncc cxr:cutcc' ~ n:" thc iss11c cf tho 
GC~10 were th'.1rof0ro rremi::ture en&' v:h011~.r vnj_,,, · Thf' cctir ~ shr~~lr" 1·,c 
;ynenced rnc". the orc'c· sh(ulc1 be nullifie<~ ~Ncr'llr-r' *H· • 11 

.iCM FTO 12466 :.:::-.lktr C\ So,.., /~5) 

(1st Ind; __ Cf'i ETO 121,66 ~-:rlkr:r r Se't",_.£t5: The GC!!O -:-,lrr·'r~:r icsmY°'. 
11 is' null r:.nc: vrii':. Yt"u shr:1J.lc1 s:!.cn cn0thcr ~ cti"·n 'bc~r:!.~r' tho 
srtne c'.r.tc but vritr:'.Ylfin[ th<; ~r~'cr ('ircctin;1 the cxccutir·n r f 
the sentence, rursunnt tc J.~; 50[ ~ . ;.... ncrr renor<".. l cci,:rt-'1rrti:· l 
crcor rmst be issuoc'. r~c.to(1 sul:is0quE:mt tr~ the r''.ttc r-f t!~is . 
inc~rrscncnt • 11 

( 5) In Gonernl: 

Crqss li.cfcrencbs: · · 390 -. ~397 st~_tiJn . 
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DESEill'ION 

I-, f 
~ 

Not Dirwstod 

•9072 Dio0nto (IJ7 61 ns 13896 pad..lQ.r 17409 Ehrrnday Jr. 
_lessor) 14095 Bij.JD£-1 1741-}2 ]lnk£1z 

14171 ?a~a-10 17479 Hittl.QE 
9292 Chiles Gt a.l 14298 MichoJ.§ 17551 ranofsh.:z 

' 	9406 §iu:I;an 14357 Koller Jr. 17555 Dracly 
9470 Safford· 14436 ~;rn · 17556 Ibuston 
95lil Cnofroo ct a.l 14574 Il.Q.Q.j 1755G Do Loz1or 
9595 Do UJ.urior (civil- 14575 DuP':'or 17697 TI-;;;kiJl§ 

in clothes 14576 Hg:Cgdtt 17794 Co.rr 
a.tt. rot.to.. 14584 Mclbr.ara. 17G40 Bimlson 
U.S. 14 dc,ys) 14595 J,rnott (2 c.bsoncos) 

9681 £onnott (3 dosortior.s 4 da.ys in 14583 Lnjoio 

continuinc:; not bot11co:1.) 13956 Do1;0£.Q 

tor.i1)oro.ry 14625 F::.ssnc.cht 


_ interruptions) l4764C;;~-
9824 rlonsinr 14866 Iu7;0 

10185 Polo.n:lor 15074 Suthcrl2:1c1 
10189 Sluc1or 15147 Hooton 
10211 §tonor 15154 ~ 
10212 Balcnno · · 151G4 Hcrrlc.r:cl 
10213 ~rt-(lC cbys under 15194 Holinr; 

1..-:r 28 circunsta.ncos 15195 Evoly 

c.lthourrh not 15268 Consentino 

nlloc;od C':r.\:) 1544]. ~dl2.:Z§!d 


10250 ~n:~g_§ 15444 Yhrcl:i9JlQ 
10314 :"!hit.-:; 15511 Tho::io.§ 
1C629 Conrod 15556 Gonr-,on 
ll201 lli~ston (stovmmiy) 15593 JosOJ.:~ 
11202 Moore ( storIC..;-ro.y) 15689 ~ 
11830 Groen Jr. ct al 15704 ~£! 
11856 Dobo~u 15776 Butlor 
11930 Konohnn (stra.izht L."J 15314 Do to;:do 

58 charc:G; A-:;T 28 15850 ~ 

proo~. CK.Slicht 15851 IT..QlfQ · 

date V8.rinnco. l53g2 Ca.soy 

Frou o.rrost stc..tus)l5901 Hicl:s 


11972 J.llison 1607G Iti.rtons 
12043 koo - 16108 Kenton 
12120 Q;;,Jboll 16342 ·~-iisor::nn 
12224 Ciullo-- 16343 _Qucolo 
12859 £Qkg; 16620 Tect:r..QI 
13154 E.Ql'f'.J2:12, ot al 16666 §lie~ 
13~85 Fb.~rht· 16869 Honrv 
13463 I[ooks 16880 Forrnr'."'.. (opr:::uto 
13482 ,l'.lnuzzo to .join hc..z2.r- . 
13638 Ko-·~;;lin d-Ju~f duty) 
13708 Nul;~r.•rr (34 dnys etc). · 16897 .Bruno .... 
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Arl 58 	 DESERTION 

416(2a-2b} 	 2n Citizonshi 
2b Con:::lonntibn 

~ (LIT 58) Dosortion: 

Cross Roforoncos: 

385 J,,.4.655 Knutson (AU 28 	circumsk.ncos) 
452(18) 15252 Nichols .· · · 
454(18a) 9288 fills (uith bl2.ck m2rlrnt ol'i'onsos) 
454(18a) 15197 Blnckburn .(nith blo.ck no..rkod) 
3$5 141.3.3 Corrivenu (35 c.~c.ys :mcl oscc.pb) 

(2n) Citizonshi~J: 


Cr6ss Roforcnco: 416(9) 16196 Loouo (rootorntion) 


Cross Roforoncoi 385 11401 Schultz 

1·:Accusod uo.s found guilty of trm dosortions in viol2.tion of Arl 58, 
both under JS! 28 circu.":lsto.ncos: (c.) nb::mt 31 Doc 44 to 18 Jo.n 45; and 
(]2) a.bout 26 Jnn 45 to 2 Fob 45• -HELD:. IEGL.LLY SUFFICIENT• Conc:onn.tion: 

1.1.ccusod testified tho.t on 15 Fob 45 ho tnJJ.rncl with tho Sta.ff Judco 
J~dvocn.tc of tho Division ;·:hich subsequently orc~orocl his court-mnrtia.1. 
Ho \70.S told ho could o.no.it trinl, or co back to his unit on tho lino on 
duty. Ho returned to his 0rg~,niza.tion, n.nd rro.s thorenftor continuously 
in conba.t until 1 Mny 45 i7hcn ho vms o.co.L'l· confinod. "Tho burden of 
supportinc; a spocio.l_ploo., including a. plo:;. in ba.r, by a propondorn.nce 
of proof rests upon tho n.ccusoc1 ***• I.ccusodl s tostinony tho.t after his 
second a.bsonco, ho uns restored.to dutyj by sonoonoj nnd porfornod conba.t 
duty in the lino, is corro~Joratoc1 by th-:.t of tuo defense eyc-rritnossos,. 
as i7Gll, inforontilllly, a.s by tho Cbo..rce Shoot. Tho only ovic1onco, how
ever, loo.dine; to prove tlnt such-rostorntion r:o.s unconc1itiona.l nncl tho.t 
it 11ns 'by o.n o.uthority cor.ipotont to order trio.It consists of tho uncor
roborotocl testimony of' nccusod hinsolf. For tho purpose o~ this holding, 
tho Board of Rovio11 ~7ill ~11;19.s. rlithout c1ocidinc;, tho.t o.n unconc1itiona.l 
restoration to duty 17ith:;ut trio.l by thb St8.ff Jur1r;o J.~1vocnto of thQ 
authority con:xltont to or(1er trfal, no.y successfully bo plo:i.c1oc1 in ba.r 
of trio.l for tho dosortion, ns constructive condona.tion by thnt nuthoritx. 
Such restoration, houcvcr, rms not ostnblishod by tho c;ofcnso borousc tho 
court nas not bound to nccor)t ns p:roba.tivo ·thereof, tho uncorroboro.tod 
tost:inony of accused, but Elii~ht reject it in rrhole or in p~rt,_ as tho . 
tostinony of a hi0·hly intorostod Hitnoss ***• 'tThilo interest no lonc;or 
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~1.f!( 2b-5-9) 

oxc:.1J1c.1·JS 8. ~r..rty f:::-ur.1 tho v:ik103s st.::nc\ it :5.s ct:i.ll ::-.. u'.:'.jor fn.ctor to 
i.,o -·(.-i ·,·h-,r, ,,~ .;..1~,.., • -~ " ,, ..i. __ -"" .1..,·1 " ·~n+,.,rr···1n:'.n-,. t·tl·,.., ,-r·' ... ~cs"'v ,f ~--:_, l._;--1. uJ v··•i...; Jl_...y, 0., C01..<Tl• .Jfl..1....u..• , _,_n L,vvv . .i... - 1·, "v •.!.vu "1 

crcdib:U..it:r 7.-H 11 :•n~o full p:m:i::-irt of tho convcrsei.tion 1Jct·;;om1 tho 
.,, 

St::..f: Jurlco Lc~voc:::.t::; o..n·-1 ".'..ccuG ..:r~1.:, c.s~i~:ininc thoro uc..s ono, nnd nny ovid
cnco b0::.ri1~c; upon t:10 c.ut~K,rity of t:!J.:.t office::.~ to o..ct for tho dividon 
c·:m:::i::mr10r :..~1 ·ch'.) prcnicc~'. s~Y:1llc1 hc-.vo ::con ~:rosontocl by tho dofonso if. 

1·1t ~rt,-,n-lrvi +..., O"·J-,.,:,•i·-,i., r-r·n·A·rL•,·,Jl.,, .. c, r,)Yl.; f')i1."'i"~r'D UPO:'J. tho st,..,to of
4- ..J.._,,.,_, ... _.._. .. i,.,;1..1. '-''-; uv._....L.-_ 1_l.._l,, __ ..J .. tv•-1~ ',.1..;.._, • ..,_.1 ___ t ,_) __ ........ 

t::i.o ro;,;01~.a.-; ono cc..nnr:t sc.'.yt.~fJ.c:t ~t:h·;-:l~~on;;-~;;s-w~st:i.blishod or th'.:'.t thq · 
c0u.tk· ·:1c.s ix),i.11c: to 1'.:'.ol:!.ovo a.e;:.~usoJ-: s 1111001T81Jorc~toL~ tost::imony ·11ith ros
po.:::t thc.rctci or tho.t it C'JDc-':.:i tuto·~ c.. c:isc!:-~'l.r;:_;o of ti10 :1·:if·onzo 1 s bur•J.9.n 
0 f' SL'"00rt•.t_-l_ ·in-.. th"'

,1.. 
")'~ O"-v') 1 

~i"1·i r-~' ... "".<r,",LJ,. .,,,~ ----\ ·; .J.-.J... '.1. , ,-, ~"'U10 to .i. bnonV cntor0d ·· - ..._ ·-' \,; ~ I -·'J.- L1'0 '~•- .._._ (....,i:J\....i • 
118.VO -'~-

lfovortholoss, th:::.i-u2l1 this :r0c01·c.1 is tochnic::..lly .su'f'ficiont, i:rncusodis 
t ostir:i-;ny, if tnio ~ r.:nrks this cc.so o.s ono cl.o so:rv·ine:; iJ.J.r.10c1i::..to nnd c2.ro":" 
ful clcDoncy c.n-1 c.::S.linistr::.tivo c.ttcn-~:ion in or(:or th-:-,t substc.rltia.l 1 

justice ::::io.y yot to c.chiovx~. In ot:ooi.' uorclo, thJ Boe.rd of Rovim1 doos 
not r.nvo lo::a.J. p::x:or to roc..c:1 c.. sit·,i.::;-!:.ion of t~o n:::i.turo hero c:.isclosod, 
nnd u.rGos th;.t thoso :x)ssc:::s::i.r..:; suc-h :;.=-:-:iuor' i:".lv-osticc~to tho f.::.c-ts surrounr 
:tr:G :::.ccu.soc:J. 1 s subsoqu'JLt con..:.ll'.~t .'.ln:l tc.ko such cor::'.'cctivo nci:.i0n o.s- no..y. 

11Jo '1oo·..,,.-,r1 "'C.1"1.S"1Dl.., a (2) "'·1 ~'o r1-". ·'1~~.;.,·_1"'• m.Lri~l ,..,.,.~ ho 1 · 2 r1"YS rof+cr,_.i.. ....1\..<U '-'" v '-'" .v • _ \. ... .1 .1..1. . .1. • ~,. .l J 1..c..... " .... -.. ,,._ .. '-' ...L. .... L ...'~"' u v 

ch:;..rcos noro scr·;c:l, ~L'hor-;-~~:3-·~-s~::.;c~fic '.-ro.ivor of objoction.. Th0rc i1 
no in'.lico.tiJn th~:~ ncci..u_,ocl rs sci; st:-~r.ti:i.l ri ·J.1ts r:oro ;·;r-.)ju'1icocl.. ( m ETO 
1 f-'..6r::. r F "'"' ·11 ~ ..-· ....t 'r.,' • -u~ ...1,' 2 n,_._ .. ri.o .. .:..;.;!.. .Ju ;;.t..{ ..~:! 

Crose Rofcrcnco: 385 1.396.l Do .QcrJ..Q .(1.17 28) 

Accused rms f:ni.:ad ~;c:.:i.lty. of dcsortion occurrinc; on or a.bout 3 

Octobor 1944 o.nd tomino:t:i.n~ about 26 Dccwbcr 'J.f)!+li-, in violo.tion of 

l.11 5Se I¥'JJ:· J£(0J~~y JF:~n."J·E:;:C.ffiti1 FOR I:IORE TH!.N lS!OL ON 26 Docombor 1944 
in v.iolntion oI'. li.~-1 61. fII '.)o:r.:ff!-1J-.::£. R;:J.2.Qtl; i!Tho clocuncnt intrortucod into·. 
ovidonco c.s :J.n .£:::-:Ls:c.ct 221'! of tho r.1'.J:rroine rc::_Jort of B:i.ttory C, **th . 
Field Arcillcl"J Bn, io ckfoctivo in thc..t, o.l~chcu::;h it shows nc~usocl froD 
ciuty to o.bsoncc \7ith-::ut loa.vc, it .f.;l._:bl§ to sh.Jr; tho f.£.!:Q upon which this 
ch'.1.ni::;o of sk.tus occurrJd. 011 it::i f--:;co, i-1; C'Jns.ists only of n copy of 
nn entry *** for an uncU.scloc::id :htc c..nd a. ccrtifi CC'..tc c1o..toc1 .3 October 
1944 rodtinc tlr.t tE;-;opios entry is a. tru~:1 conplot~copy of tho 
oric;ina.l. :7hilo it oi::.;ht bo possiblo *7a to sny tp:1t tho officer i1ho 
prcp:i.ro::.1 tho clocumont s;i.nply Disintor::,rotod tho form D.nc~ tho.t tho do.to .3 
r .., ' , '..}1 . 

.. -Gl· 

http:con..:.ll


f; :-r t:g
-.::-..-' 

.4.lfLV. 
October 194/i- rofo::-s to t.ho c.~c.:to 1-:hc::i a.ccuGod initi":tlly o.bsont.ocl hir.:irolf 
l':J.j:,hJr th::m to tho cl:.to of co:--ti::'ic~ti.-.:m, so to intc:rJ_)rct tho docUI:10nt 
U':lUlc1 im olvo rccur.rso to noro .£.~.i~~·t1J:.:9oi: vioLitc c.ccoptod :)rinciplos of 
.£~m·"t:}JdQtj.~2ll o.r..c~ or::cn tho door to lJossi;::iI7_tl,:s of ::rnvo. error. 11 Tho ox
t:c['.C-~ •i:1c..s no i•~·o~Jc..ti'lio va.luo a.s c!Y)~;in:~ -iJho c:,::rr.o of accused's iri.J.ti.nl 
o.bco1180.J1 J.ZLOt·2.'.2r EvL:on_sy: 1'N.-::iit!1cr t~10 t:;:::rcinony of tho nilita:.7 polico
m'.:m Hho offoctod r.ccuso,1 is ar:'os"':. n -,r tho 1msuo:..~n st:-.trn::ont no.-:1o on his 
bch.'.1.lf by his -:."';ofonso cnmcol o.c1_o"C11~2..tol~r sho~·r tho dc..to u:)on i;hich ho in
. t.: 1, - 1 . • ~ .. ' ~ • • ' • " • • f
l. ..c.. .....,v c:..:: scrn:.oc~ h1'.J.so.:.I. THo c..c'=·.1u·s:i.·>ns s.t101111 co:"ls tituto o.c.D1ssions o 

a.bsc11co uit.hout. 1-oo.vo only c.nr1 o.ro-n-;;t~--i"1;t:~ic~.on:.:i;rb1"oc.;:: to ostnblich thc.t 

tho ~)crioc1 of nbs::r.co r;~thnu.t lo:-.vo c.~1.:.1::_tto,! -.::i.s tho s::.no o.s tho period 

of o.bson()o rrithout loc.vo c:'.1.".r-··od .-:_;--:f*0 T::io only f·-:ct ·.il:ich "·7H~ cc.n bo 

so.id to she-.; nith cc1'i:.aiht:r i~ t:1:"'..t o.c13·us.Jcl ·.T"'..S .:i.'bso!:t r:ith:mt loa.vo on 

tho cb,"lr of" his C."'J;)ro:1onsio11, i 0 0 0 , 26 Doconcor 1qu 0 n (CH ETO 9.2'¥ Sinnors

2 .run.151. -~ , ,_,. ---- ·- -~ 

'·' 
AccusoC:: l7C.S !'ounc.1 cu.ilty of dc,3or:.fo11 f:'C:f.i o.tnut 12 Novor.ibor to 23 


Docon~Jor 194/i-. in viol.'.J.tir::in of J:..i 53., }E\T."J~ U:G.~... LLY DJSUFl:i'IC:n~;NT ~ 1;9. 

Mdrmi~,~ Ro'Jorb. Tho c-::urt rroporly ov~~~;:;lo:l-(cofon·;~ts-~\)-;~ci~-; tlnt 

nn oxtrnet copy of tho nornin.1 ropo:-t s:1:.:iul1} ".:o oxc2.uclod ~:;oco.uso the 

officer. oxccutinc; tho c..uthont::.co.t::_o:i >li'..S not ;,:;ors'."lnci.lly pros0nt in ccurt. 

Tho o~;joction 1;a.s r1ith0ut ~orito U.~CI.1 1 1928, ~xi.r~ll6c., :::J.119,120.) 

l1.1J.1orn~n:7 R<;:&J9_rt_L.JLnr:1i:§..CJ}.0gc.l.__I),:;t·JJ. Tho extra.ct c;o·;)Y of tho r.iornine 

report nc.s dofoctivo, 11 in th:rt o.ltl::.ouch it s:10Hs c.cc.:usocl fror.:i c1uty to 

a.~)sont n:i.thou"':. loo.vo it fc.:Lls to sho':: t: ::: r_'.l_e,t.:J u:)on 1:hich this chnnGo of 

stn.tus occ"!.l.rrod~ On its f:..co, it consio·i:;s 0:1ly of c.n ont::.7 in tho CO::J.iXtny 

norniri.;:; :::-oport for o.n un'.'.is(;] ococ1 :1:--;to c.r:rl c. ccrtific'.J.to c:o.to 12 lfovcnbor 

191,4 rocit:tnc; thc.t tho copioc1 ont:.7 is c. tru.o c;nd cor:)l.')to cory cf tho 

or::_c;l.nnl. *":'"* Tho oxtr:i.ct copy of t:vJ n::irnir..~:, ro:)crt hero :tnt1~ori.u.cod i:J 

!~o:.ti~),J.t. ~)rOb.::!.tivo fo1~co to G~.:m tbo r1.2t0 of C.CCUSoc1f S initial C.])SODCOo 11 
, ~-...-L...--~---- .,.,. ...__ --..-........-..-~__ ...,.,. __ ........... -....,,,_·-~-...._~ 
J..}l_~'."t.);121:}.f•_ti.on~. "Tho only ether ovL:onco .'.Jf record is tho stipulo.tion 
thc.t h0 ~..,,..;::-..s r•:::tu~Eo'".. to r.iilitc;!"'J cucto(~y 27. c.~D:.~oh0nsic.m on or o.bout 23 
Docrn12or£ o r;-;.r..::.st \o o.c1-:iittod th:-J:, tho i:Jhr;:;c r-;·t.;_,_;noc1 to nilitnry 
custody by o.i::::J:::-ohonsioni is noro ,:;r less ::;.- torn of c..:rt in nilita.ry lnw, 
O::J.:i_)J.oyod o.Jnosi; exclusively in c~sos 17:1oro tho off;mso involved is nbsoncc 
ID.th::mt 1-:'.lvo or dosortior..s :mc.1 ns such, :-.:i.=:ht bo s::i.id to su:)~:iort tho l:i.r.:ii
tod inforonco th:-.t O.CCUSOd. 178.S nb.:::ent !7ith:iu.t loc.vc nn tho r~·:.y of his o.p
prohonsion, i.e., 23 Do~oB1Jur 19/+'~ -l<-·:a., Evon so, st::t:1c~inc: a.lono :;.."1d" 
"7ithout r1oro, it is c.n 3xtr'OI1Gly 11:'.rrc~·:.r C~SO for tho info!'onco Sll£.;COStoc1 ~ 
Fu.:i...thor, so to intor'j:Jro't ti.10 stipu.J.2tion :·iOulc~ :Jo to convict c.ccusod U~)on 
tho stroncth of a. stirmlc.tion c..lor.o,, 11 (MC.LI: 1928, pc.r.,J2~").., p.136.) 11 If 
intorproto:1 a.s c.bovo suc·:c;ostoc1, tl:o st.t-:--u)_.'."\~i"Ill is wc·')TI_g}.....st•m:!;: rd.th 
c.c0.uscd ts ~Jlon cf not ::,T!.ilty,. It 11'.1S net sho':m :.h:rl:. ho U.:.1:1crst-Jod. tho 
o.fi'oct of' tho stlrmlc.tion or thect ho consonto~~ to its use., Jnc.lor these 
c~rcur.1Stc.ncos, i-0 is concluc1o 1 th.:::.t tho stipulc..ticn, stc.i1:l.in::; a.lono, ·docs 
not cons:&ituto su"'Jst::-..ntia.1 ovi~~enco upon -.1hich to bcu::o a. cc.nv_iction of tho 
l.Q.ssor jnclu:lo•: offer~ of cbscnco -.-rit;1:.:-ut loo.vo. It· follo'.1S th'.:",t tho 
findinc;;s of tho· court oust be c~isc.:::Jrovod in their ont:'..roty. 11 ·,(CM ETO 9839 
Uolls 3 J~u1·45) 

·· -c2.. 
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· J..ccuso:1 tm.s f':iund c;uilty of c1GsEJrtion in 'vi0l:J.tion of Arr 58, ~ter· 


his c.bsens:io cor.:i.scncinG a.bout 20 :·kNombor o.t u ropL"'.comor.t dor>Jt, c..nc.1 

tomino.t_in:; · a:xmt ·6 clc..ys 12.tor 'by ::i.z>rahonsion in Petrin •. HELD: IEGJ.LLY 

SUJ:i,FICIEllr. (1) Mornin:-:;..f..cnort; l2_9lo._y_3C1_1:.nt:o::. Cb.a.r(_;os o.:-.;o.inst nccrw.sod 

v:oro :1roi"crrcJ. on. 29 Novoi-:11)0!' 191'4. A norni~~ report ontry re his l~rJOL 

W.J.S nn.de 23 du:yrs lo.tor; Hovmvor, it h.1.S boon hold in. cr.1 ETO 12951, . 
.Q.i.;tintus, 11 T~..c..t bocnuso mornin:; roports cl.a. not c1ape:.1c1 for,thoir v:::.lic~ity 
·U:Jon contompornnoity but ui)()n tho duty nf tho ros~:i0nsiblo officer, 11ith 
i:ntejrity,, to lenrn c.nd. rocorJ. the; true f::i.cts; o.nd boc2.uso they pu;Jt l)ci 
112.de corroct for nc.ny roo.sons other th3.n to .servo :is tflidonc;;; in C'.)Urt' 
dclnycd ontl;'ios ~H~*, even th-:iu;_;h r,w/lc 8.i'tor clinr:~os a.re p1•cforr.:.::c1, a.re 
.coqx;tont ovi 1cnco of' the f::.cts :::-ocitod. 11 Th...,t rule 11ill be follorroT horo. 
_!2) Dcso_rt:i,r.'n: Length: Dos~)ito tho she.rt 6-~---~?.§ons:.g; tho proof n.doqu~to
ly esto."Jlisho.::1 a.ccusoclr s cuilt ~yf do2s1"tion. "Tho un.:mth'irizd. n.:)se;nco 
WJ.s fror:i ropb.co:.ier..t ch::..nnols in ::i.n r.ctivo thontor of ororc.tio11s, torr.1ina.
t0cl 'oy gpprohonsion. · Acc·u.sod \ns in _g_ivilic:m c]..QtllQ.§ 2..nd· in hia off.on to 
'1V0iJ return to Dilik.I"J C'."lr...trol i'cii:J"c;rl it;n:irancG of his 11:-..tivo_la.:h;:;unr1 0. 

It is no na.ttor tlnt tho a.~Jso11co.nc:;.s sl1,Jrt; tho b:covit;>r th;:Jroof 1'nis not. 
of his r,1o.kinc. 1.t tno tir.,o of his c.~::.:r0h:~1"i.sion hin C".Jntuct rms ·obviously 
irroc;ub.r uhcn .juc1:od by rJilit~r'J stcnchrds and :i:-)oint.Y-'1. c:::o.y fr0r.i c.n . 
intonti'Jn to roturn ·to i~:illtnI"J ccntr1l. His arrest olinin2.tod tho o:;_Jpo:r
tunity for f'urthor o~;:lriit-:..tion r,£' his a'.Jsonco fron nilifo.I"J control out 
did net era.so inforoncos ·which o..ris·~ fl"'.";m his c111c.1uct. Unc1er such cirCUT.1
stCJ;J.cos tho ~lur_:ition of tho ·:::..'x1011co ho,s but littlo noir::ht in c~otorr.1i.;:lin::; 

.his 	Clll)C.1.:iility. 1 ... 12.rir.10.. f«'.cie cr-.se rr:::-.s i:-,::.do} i'ror:1 1:1:1ich tl10.cc.:1.ll't e:Julc1 
ron.sombly infor tb roquinite s~:·6cific iilt0i1t, a.nc.1 tho. c1oJ'.>3nSQ. not h:-1.vL'18' 
}1onc f:n·•.r::-.rd ,;.~'i:th,__ thp \:1roof · (:t'or t:10 uns·:nrn E1-l:.:i.toL1ont is. not. ov:i.donco), 
tho Boe.rd of ~iovion Hill h"·t disturb tho fin1:'.in3 11 of' a.ccuscd.' s c_:uilt. 
{CM :CTO .2.StilJfoC1'1~11 3 I~ 

---- .... ----- . 

The. v::i.ri::-,us nccused horoill ~10ro f,)1:t..'1:::1. 2;uilt:r of offo:nsos inclu.dinJ 
doscrtfon "in violo.tion of J.:7 5G; 1..riOL i~1 violc..tion of J~';; 61; th3 sn.l~· of 
J..roy tiros e.n1 c;::i.solinc in .v.iolo.tirm 0£' i."J 94; D.nc1 )f :J.tton::itoc1 l:i.rcony of 
eovernr.iont r~'.tions' tJrcn~;ful USO ::_,-r; z~n I.my tru.ck' o.nc1 11rone:;ful clispps1.l 
of li..r.::i.y ox:ycen bottles, in violt-.tic!l. of JS1 96. HEID: IBG:...LLY ·SUFFICIE~·IT • 
..(1) i ...rTOt...£.n:\ ·I2.i:l.§CJrtion: "The· c.lle::;<::cl violo.tions of J..rI 5G m:cl 61 YIO'f'o· osto.lr 
lishe'.l by tho uni.::1iJeo.chod entries in thoir or·.:;c.nizatio:J.s r. riDrninc reports, 
other con~Jotont tostinony an1-1 tho o.c1nissions of c..ccuaocl thor..solvos in . 
th0ir ·protri:-.1 st.J.tot10nifo· :J.~:c1 their uns:ro;rn sto.tor.10nts 2t tho trio.l. It 
is n'.Jt nocossJ.ry .*->H<- to 6cn:::i1or \71:.ethor the D.?1:.n.tP::._:ro.,r:-;i.,;..j;__e;1U;n o.s to· 
a.ccusod CoeJ110,, me.do r.ioro tho.n f-::u£._ll11,~yh~i_o.ft2.£.h.i.s.ori:jiml ?-~)sonco, was 
properly rocoi7or:1. in ovic1.0nco, since in l:is -~rctriq]......f!."t:.l.9I~ ·ho ac1nittocl 
boinc; absent r.ri.th:mt la.'.lvo f;r o.n ovon c~roc.tor ~>Jrioc1 th:::.n tho.t o.llo:::;-:x::. 
S-:.ifficiont :)roof of tho .Q.Q.r'..JlUS (1:?.J-j.ct_;h of tho offonoo ch:~r ;oc1 is oGtci.b~.'.. 
lishod by tho ovi•:lonco th:-.t nccu.soc.1 ,-:'.'..s o.:))rohon.~1.or:l in o. priv:-.t.J hoi.~o in 
S **-x- ·rritr.out :i p.:J.ss, o.ncl. his o.c1r::ip.§.~_o..n.§. in his J,k'1QJ70r!l..ist'.'Jor.LQnt tlr:.t he 
9ont rover tl10 hill t fr'.Jl1 tho 3rd Rcpb.co::iont Doix:;t >':*1~. Inasmuch .:i.s tho 
u..110.uth'.lrizoc.l o.:)soncos of n.ccused r::..11....,0;.1 in· c1.urc.ti.on fr1:n::1.J.2....~sLl.l2 c1.nys, 
and in oucl1 inst:J.nco •:Joro torr.iimtod by c.p::iroho11sfo!l tho fin:1in:s of. t.:..::.:.: 
guilty of'~dosortionla.re fully"_udrmnto:.l ·-J.'-l~*. 11 i?.L.$..£:..lo§.Lfil..241 

·-G3
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416(9) (9) PMof of Intont.;_Unc.uth.:-rizcc1 J."'._!.§OYf.9e 

11 Concorninc~ tho o.lle;Socl violntions Qf 1~n 94 involvin;-; tho sc.le '.)f L.rr..:y 

li.ros o.nr1 r'0.3olin_g, each o.ccusoc1 involvoc1. in his ·1rotrio.l 8tl.toment c..dnit

tod his ~10.rticipl1.tion in. tho. trcmso.ctions as cmr'C;d ~Ha.Tho cor:;us 

.f1tl.!E for co.ch of those offensos is found in tho tostiLlony of the Fronch 

civilic.n nnd his enployoo thJ.t tho µ,lio:::;oc1 so.les took plo.co, toc~othor rdth 
thoir identification of Groen, Curuso · c.nd Coelho as participnnts in tho 
t:o-nsactions ***·" .L2.2 nronr;ful 'Jso; riron::;ful Dis;::osnlLJ:.H.-9§: "Substan
tial ovi1onco 0l all tho elonents of thG offenses of r:rr.mc;ful us0 of a 
covernr.i.ont y_ghicl3 nnd wroni:;ful disposal of 60 containers of o}..:z';en in 
violo.tio11 of 1.::r 96 wo.s introC:ucod "**.. Tho driver testified thJ.t his truck 
conto.inin~-: 60 conto.inors of oxycen w::.s nissinc loss than ton ninutos after. 
he le:f't ·it in a parkin:::; lot un.~ sovora.l clc.ys l::.tor accused Groen took hil;1 
to tho spot r:hcro tho oxygen t::mks mc.1 boon Clunpod. 1..ccusod *"X*, ·)(-Y.-7f and 
*** in their protrio.l sb.tmnonts rv:1nit their p'.:'.rtici~;c.tion in 'both offenses. 
1...ccuscc1 ***, in his :;,Jrotrial st:.tonont, c.di:1its hifJ ix:·.rt in tho tho.ft of 
tha truck und ;:1hilo ho docs not r,10ntion tho dis:)oao.l of tho m..7~on, tho 
C'.)Urt could reasonc.bly infor trnt si.J.J.co ho t,1:)k :)a.rt in tho larceny· nf the 
loo.clod truck. o.nd tho JiscnrC:oc1 oxygen rJ::!.S discovorol o. f0w do.ys lc,tor, ho 
also po.rtici:i_mtod in tho uronci'ul c1isposo.l of tho oX'J(;on containers. 11 J..41 
1'ho c.tten7Jtod letrcony of tho Govornnont rations, in violo.ti0n of DI 961 \7Ll.S 

a.lso adoqmtoly shown. (CT.I ETO 9978 Gr·Jon,. ot c:l 26 .l..un 42.l 

1.. ccuscYl w'ls found t:;uilty of 'losorti~n in viohticn of .A"J 58. !ELD: 

IEGJ..LLY SUFEICICNT o Tho oviconco fo.iled to sho"7 oithor tho 11b.co of 


· accus.3C11 s initio.l ubsoncc other tmn tf.,?O 350, U.S. :.rr..w', or th::-.t of his 
apprehension. Those or.ussions r;oro not vito.l to tho J,:ro0f..e>f 'losortion in 
this insta.nco. Tho c;1·0.vru.:on '.)f tho offense ch.•J.rc;od is J,."::O"ft .J.ccom:~o.niod by 
tho intent "-t sane tir:io durin:~· his absence not to rotur-.o. to tho service 
*:'"*• Tho accused's absoncc rdthout lo::.vo for a. )orioc1 of .22 c1o.ys, his ap:)rc
hcnsion ·,7hilo drossod in. civilian clothes and his doni::i.l of his lJro:;or 
identity fully su)rort tl19 court's findinc;s of tililty of iosortbn. 11 (CM
ETO 10568 Rttchio B ~u;:; 45) 

·--------.., 
Cho.rgod v1ith trm c1osortions in violntion of l.Xl 58, o.ccus ocl j oo:;,) ~1..rivor, 

a private, rms ·fou..'llcl cuilty of t~;o J,.11CLs in violation of 1.~"1 61, fror.l about 
12 to .30 Docer;ibor 1944, a.nd fror;i about ,30 Docer.:bor 1944 to about 7 February 
1945, v:hon he ua.s o.r9rehonJ.ecl in J?o.ris. Ho rm.s also foun:l guilty of the 
niso.pplicc.ticn of his jeep, in violc.tion of 1a 94. BELD: ~.Ji..1.. :msuFFI
CIE1?1' IN PI.RI' o Neither tho i'indinc; of ::;uilt of tho first J..-,701 nor of tho 
lliso.pplic.J.tion noro supported. (1) L.T;OLs: JIJ.ccusod 1s co1!1lYJ.ny com.::J.nc1or 
authorized him to "'.Jo ab.sent fror:J. his or::;.c.nizo.tion o.nr1 .to drive tho notor 
vehicle sup~)liod hir:l. :go wo.s clota.iloc1 to drive tho notor. vehicle U.'1c:or tho 
directions of Lt.S*"E-, otlo o:C tho officers of tho .sorao orc;o.nization. l'horo 
ua.s no evidence tlr.t c.ccuse:1 h."..cl r'.ll"'J' ¥.nor:laJc;o of tho purpose of tho licu
tonn.nt' s trii) to OJt*, or of its duro.tion, .Jr of o.ny l.inita.tion on s-1•·*' s 
a.uthority, or if or when o.ccus0c1 rw.s to return to tho ·arc;::miza.tion. It 
clearly O.J:lpo::i.rs from tho· rocorcl tbc.. t ho wc.s dotniloc1 o.s D.. c:rivcr for Lt. 
S** and thorof0ro, o.ftcr loo.vine; tho or·~c:.niza.tionj '\7'::.S under his cor;1na.nc1. 
It uould bo unjust and. unrqc.sona'!Jlo to expect o. · 
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.f9) Proof of I'Qtont; Unau~ho,r~o.s1 J...bsonco lt1§i91 

12rivr.t2 un~:or such circu.':lsto.ncos to :g,uqstion tho nuthorit:L,of his conna.n
Jinr; superior office:r.,_ to whom ho ho,c1 boen c1otailcd for c1uty a.s a. c:rivor• 
.:..ccusoJt s ox-;ilc.n.'l.tion of his a.bsonco nc:.s put in evidence by tho prosecu
tion. It rro.s. not ir.l~Jrobo.ble, nor rms it contrnclicted. It ca.nnot be 
ic:norod by tho cr:urt *'~*•11 Durinc; tho porioc.1 of :J,ccusoc1 ts .first 1.-1101, 
11 it n:Jpoo.rs llithout contr:.cliction th-:tt ho \TJ.S unc:er tho direction of his 
su;io1~ior officer, rrithout knor1loc~c.;o of any lo.ck of or limito.tion on tho 
la.tter1 s 8.Uthority ns exorcised, to utilize o.ccusofl' s services or tho 
vehicle o.ssic:;noc1 to hin. 11 11Tho fnct thD.t nccusod c.nd tho lioutono.nt rmro 
11l.ickqc1 t.J.2' b_y nilito.I"'r ")Olico '~urin,:_; a. check Up~ for fc.ilurc to h'.lVC wifu 
then copies nf' thoir o::..~(ors, v1::i.s not sufficient ovic~onc3 t'J put tho 
o.ccusocl on notice th::i.t Lt. S** :ms 1~:101 -JHH~. ~"lhatovcr question wa.s 
r:J.isod in tho o.ccusoc1 to nine~ i10.s irJD.o.~1fo.tely i:-'.ispolloc1 1;.Jy S-lH~I s c.ction in 
ordori:r..c; him to rennin in Po.ris c.nd by supiJlyinc him uith nmt appca.rod 
to be authentic orJors n.uthorizin~ thor:. to be thoro 0 It rr2.S not U.."l.til 
tho 7th or 8th 'Jf Jo.nw'.ry th.-..t c..cc1wod ·:fofinitoly lo::i.rno:1 tho..t tho 
licutono..nt 1:-:::...s a.1.Jsont fron his or3cmizr'.tion uithout o.uthority *'c*• Frau 
tha.t tir:~o until ho U:lS o.p1Jrohonc~o<J. on 7 Fobruary 1945, o.ccusocl 1-;a.s m1Ilit 
todly conscious of 'Jcinc 1~1701 -lt-:H~. This poriod of time is covered by . 
Specification ***11 , r;hich r:o.s SUj,:)~;ortoc1. o~r tho ovic1onco. 11 In dofonsa 
a.ccusocl contonclorJ th::..t oven d.urine th~t porio::l cf t:i.mo ho t1c~s justifiocl 
in romo.inin~ o.wa.y boc::mso ho uci.s continua.lly tol:::1 by s-i~ to romnin ;1ith 
hi.n nnc1 tli.£.t they vroulrl return .,~*•'t in o. fow c.1c.yc. True, tho accused \ns 
in n difficult situ::i.ti:.in. His only excuse -a* \1c.s 8°~1 s cmth':'rity. If 
ho turned hinsolf in a...YJ.Cl.. thereby a.nta.gonizod SH·, tho httor nic::ht fa.il 
to :)ro}ioct hin. If ho C.id not turn hir:self in ho knouin::;ly rorJo.inod 
~UOL and took his ch.:i.ncos. Ho cloctod to follo.1 tho lo.ttor course. Ho 
m:ts thc:i?:'oforo cloo.rly ~uilty .,"**" His woc1.icn:.19_!}t sh:Julc: horrovor bo 
considorecl in niti.1£:.~i.o!!• ': Lz2..)H§O.i2i2.:l..::i-.s:~iqn._g__[_.J:.;;:212.~~ This offense 110.s 
cho.rg0d to h:..wo occurred a.t -.-i**, Gorn:my, on 12 Doccr.i~)or 1944. By 
oxcoptions, tho court f0unc1 th:J.t it occurred ·:'.t T;·i."* on 8 Jn.nua.ry 1945. 
"Tho U."1.contrci.dictorl ovidoncc sho~w thnt '!Joth accuAoc.l r.nd tho vohiclo 
Yl·:iro C'.JntinU'.JUsly in Po..ris, Fr:inco, fror.i. ubout 23 Doccn1)cr 1944 until 
nbout 7 February 1945. Tho c:Jurt -oL--viously unc1orstocd, by its finc1inc -** 
to convict a.ccusod of nisD.p:,:ilying tho vo...11iclo o.t Po.ris rc•.thor them o.t 
u-r.'"*, o.nd, thl'OU[;h innr1vortr.nQo..£, omittorl to further ru.1ond *0~*. But tho 
offense of ~1hich a.ccusoc.1 rm.s thus found .QJ.ilty is r1istmct fron tho 
.Q..i'fo~_Q.-:.9.d.2. comr.1ittoc1 o.t a. subst-:::J?.tio.lly diffo.ront plc.co o.ncl a. 
substo.nti::i.lly clifforont tino .from th:i.t to nhich ho ontorod his plea. • 

.	Thero in no such sir:1ilo.rity ns is to bo cured by tho a.ction cf tho roviorr
in:; authority or l...\1 37 ***•" (CII ETO 10042, R'l...'1oy1 2'3 Au;: 451. 

J~ccusod rm.s founc1 c,-uilty of (~osortfon, in violation of f;,";/ 58ti HELD: 
IEGJ:..LLY INSUFFICJEIIT'. li.ccusod' s a.llocod desertion r:ns fror.i tho 234th 
Ro?l.Co4, 90th Ro:Jl. Bn. at Vo:r-viors, B0 lc;iur.1, on o.bc;ut 14 N0 v 44, terni
nntoc1 by surrcnc~or o.t or noo..r Nnnur, Bolciun, on c..bout 12 !Jhr 45. 11 Tho 
tcstioony of tho sorr;oo.nt_ of tho ,376th Ropl. Cio. o.nJ tho roster in th'.lt 
con:-:io..nyt s files in·::lica.tc that o.ccusod 'rms a.ssi1,;nod to tbD..t unit from tho 
15th Ropl.Co. a.t sono unspecified tir.:io, n.nd likor:iso at c. tine u...."'lknoun 
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did not arrive. This evidence is disconnoctod fro¢ tho offense charccd; 
~sonco f;;o tho 231;.th RoplacorJ.ont Cot1pany. Tho· tostinony of tho . 
first scrt:onnt of tho 234th Rcrl.Co. sh-:>rrs thci.t on,14 Nov, thnt coni;:a.ny 
:ocaivod a directive from the 3ru P£pL.Dcpot, uhoso relation to a.ccusod 
is not sho~m to carry 41 enlisted l~10n, includini:.: accused only inforcin
tially, as IDOL and that tho cor.i~::tn:r ccr.i:)lio'~ uith the direction on th:tt 
clay• ~c::£.Cl.l!QY.Qr :r.Q.1.1.£.docl to tho cor.1;inny c.ncl had no pcrnission frora 
it to be absent. ld'2nlo.d.c:_q of such an order, on tho po.rt of, o.ccuoorl, 
uill not be '.-irost1Dru1,:, 11 (Seo CI.I ETO, 11518, Res~.:) urn addition, it. nust 
80 so.id that tho cor.ipotont ovirlonco a.cl.nits cif o.. nun'x:r of inforoncos, \:hich 
c.ro at lo::.st as consistent i7ith tho hYl;othosis of in11oconco o.s r;ith that 
of c,uilt: .l.ccusod nay novor have been attc.chod to or c:iroctocl to l;roceod 
to tho 234th R.Jpl.ccco::ient Con:xmy. Ho r:Kty hJ.vo Loon ct.ttnchoc~ but c:iroctod 
not to report tb.oroto by reason of tr:insfor to nn'.:'thor orp:miza.tion or ' 
illness or other disn1)ility. Ho rmy lmvo boon doln.yoc1 in rojYJrting through 
tr<Jnsport:i.tion difficulties. In short, (1) thoro is no ~roof th:tt he ~·ms 
required to be l)rooont uith tho comro.ri.:y o..n~l (2) ovon c.ssu.'J.ins, o.rc:uonC::.o1 
thn:I:.· ho \7etS n.bsont thorofrcn, thcro is no ::inris for tho inference th:'.t 
such .o.bsonco i70.S throuch his onn fc.ult .**l<. Tho ovidonco f.::'.ils to neat 
tho sto.ndnrds required of circur.1stuntinl ovidonco been.use it is ns consis
tent Ydth inr1oconco ns rlith cuilt 4<**.n (gm ETO ;t.1.J,26_ Cr...Qll.2§..f:';...).:.9 Oc!._ill. 

~-·-.·------. 

l.ccusod, attached UI1a.ssic;nod 234th Ropl. Co, 9oth Ropl. Bn, rms found 
guilty of c:oscrtion on about 14 Nov 1944, ror.10.ininc; nLsont until surronc.:or 
about 12 Mnr 45, in viohtion of L.r:l 53. HELD: _JJ;Q:... LLJ.:. nTSUFFI.Qg,li! .. 11Tho 
case nust st:1nc1 o:::- fc.11 ui)on tho msti:-1ony of tho i'irat sor._;oc:.nt of tho 
234th Ropl.Co .. It has fo.to.l V!caknossos: tho onlyro.'.lsonc.blo inforonco is 
tha.t he sninocl nll of his Jr.nov.rloc::~e ..fror.i an oz-:·~or. ti~illl'iforr:.n:-~ _nccusoc1 
in cm IJiOL stc:bl~.? DlYl accusocl ~ r·:J?')rtod to tho co11ixuw.. J~ssui:1inc; 
tb.:i.t pa.role ovidonco of tho 1:ritton diroctivo rm.s o.~'..'J.issiblo in tho o.hsonco 
of ot:joction, anc: further, toot a 110.n nooc1 n~t bo proco:TI:. r:ith his con~Jo.ny 
before ho co.n b o J...':lOL fron it;· uo c::i.nnot hold thc.t c.ccusod ·is 2!£Q.UJ:l.Q£1 
to havo notice of cm order issued tr::msforr:i,n:; hil:.i in an li..TIOL st'.ltus ;Bl-*• 

Thoro is no .proof by which it cc.n be in.forroc1 thc.t o.ccusod hacl<.motico that 
ho should report to this cor.i:;;o.ny; c.nd thoroforo n:Jno thnt ho uc:.s urr:or a. 
c1u;!1y to 1Jo there,, Hm1 coul.~1 YJG hol.~1 hill. for J.':IOL fron a. com1::mc1 to 1.:hich 
ho is not shmm to bnvo knmm ho nust ro~Jort? Lo.ck of pcrr.1issibn from 
this con~['.ny to co a.~sont fron it is imnc.torinl,. fer tho ca.so ~oos not 
sho'.7 ho 11::.s un~1or ::my cluty. of ;-,hich ho hllC. notice, to ·secure such por
nisr.don. Thoro is no cora:;otont ovic1once o.t any SJ;Jocific pl::co a.nu tii"Jo 
tho..t ho 11us o.::s.Jnt fror:i o.ny other conTJc.nj, :;u.-..rd, qw11~tors, station or 
cn.'tlp uith0ut i1ro:;or loc.v0, nnd tho rocorc1 of trio.l is 1<-:H<- log.'.llly in::mffi-. 
ciont to su~):)ort tho fin~1in:30 o.nd Gontonco ***• . 11Tho. stipub.tfon o..s to 
s~onc1cr nt Nor:mr, Bolciun, on 12 Mc.rch ·1945 ~HH< 1:ill not so.vo :iny pa.r:J · 
of tho CO.GO ·X-X-1,.. II (QI'.11 ETO 115la. R>J_sc.t:i_. 10 Oct 45). . . . 

"" ----------
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],,CC"J.30J '\78.S :f."y_;~j [;V~_lty of :::loso::-tion in Vi.o:~..c..tlcn of i,l, 53.• C1.f0or 
. s ·orsnncn CCT.'""''"·1c-i >V.' '1 1'011+ 6. TITO'i'•>l..;i.., ,-~ "1·1·' +n-rco·• r.:J..L"'Ln·· b~r ~,-~ r''''1v>'l"1Q.; onhl ,_ ..... v -..1 • .L.\.••J.vJ ....... .1.'._J '- ic.. _u .L'I :1 v.,J.~·v ... u \....i. v.._.. ____ 1 '-'· ·•'..) :I ..... ,.t..'.l..1. v- .· ..~- 

1about 9 Doecn"Jor J.~-' ..V~., H~:Iz~·...J~F'fl~.J.JJ-l}.TlfIJ..Q7 'J;[L_CJ:IT1X F~U £,'.".CL ]],T VIOL.".,·
TIO~'J OF LU 61.. C0I.11::J:nC:C1J:l ::,5 NovoDbot' 194-!r• (1) :;:JJ.',i.1:: m' i ...i.:CJL~ Thero U['.D 

cor..f·us.ion in tho L:ord.n ° .Ropn<t ontrios ro th0 cora;Jonc;_;r.Dr..".". of tho JciO·rJ. 
O~ 20 Novontor, o.:~-Znt:!'y°"i'.;--;;~usod ls a.bs·::rn·~o a.s of 15 i;·J1rc'".11.JC:':" n::i.s w.c..c~c 
a.scrib:i.nc; tho n'.JS8!1Jo to oro:::.y o.•:.-J..;icn. O:i. :1-9 IioC'\:'~Jl:or, <J. c:o:~roc'·,io:=:i. rmf 
J:J..'lr1.o i..o s'hci,1 thu.:.-; tho o)Json.co r:J.:> n1t d'Jo t.'.J on<J1:::ir O.'..;tJr:n.. Gn 17 J:i'c.:b::'.'20 

.Jr. 1..-. ,. ,.,..l ·{ --r- - ......, ,...1 - ·,,. -~ ._ t' r " f .._... » r- .·:~..,... ·1 . ''1 - .--\ •,. t /' ,.Cl. uull., on,Jy 'il3.S t1c;.·..:O, L!;'.1.U,·..cn;_::, .cld Ct:J.to c. 0 .. 1... ..:...:0.- , • .::i,, ..... ::J~O .o Q 

Novon:~or. Tho J.a.st on~:ry Liu:;t hc..V3 been lx1s:JC1 o;~ r:m'Js,~c:10:1i: :l ::-1fo"'.""Jo:ti0n 
"L'''_.L·,"h 'r th-:n cur.,..or+. i,.,...,0,:-:-l o·1 r:'Q> nr~}l' n o~ ,..., ·l ""' r·"C"''t;.;-J,,;·-C,',I.~--~·;·;·~i·~~~:;:.-;--

-" J....u .J._.. . ""' .i.J.v .i.UJ._,~~- ut.> .. ~ ..,..,, .~--~v ..... v \· .... -· -~- ...., .JL.........t...-., ,. -· 


likc]y to rof:i.uct porS'J:::'..a:l. :v.:nmloc".:;o of tl:.o ove~1':; tho.n c.:1 c1;jry r...::irlo 
n:n:d:.ha o.f'tor tho ovont~ '.i'ho c'a.to of in:i.;jfrd. o.~Jscn<:o ~·.s ost::..1:J.ist,oc1 b;•7 
con~Jtont ovi_1cn~o is 15 l~o\rom'.:.ol"' J_:'.)/... ,~,,t? (::) I·:;:c<t·~~· t,; :C:c8c~~:.~~- :~-~.c:11i:~3cl.L • • • ,....._.,,...._,,,. ... __ ...... , ... , ••_..__ ........,- ..............,. ......_ ..... ,. 


pq C! '"1 lYJ '"'l"'1•'"'r 0 f' '"1 ,.., '1 ch'1•nn ._.,,, T' ...,.i- "')"' '1Yrl ., '1 '1 ""I ·'"> ,- ''('lM:'., ~r '"1 C•, , .., <':i 11·-n h(\·i'·""''-- c..i. ...i ... 1,,.;_.,..,..1...,;. ..... u .1.:.1i.'-"" ~ • '-' _,u..... J.J _ __...'..,v·.... .L :.J...~.1'-.-1. ......•. '-"l.J.•.~1.:.·_~..;...-.'/_}1~·r'-_._'.:1":-;.·_~... -:' ·'~. .... ~ 

corz..i0nc.:e:: his a.hso:':'lco., Tho p:l.o."'.·,oo~, ;is:1cr~·ly 2.f•~C\C ::1c;;",K: ::-.. Lo :"[of~ns·1.yo 

P·"'"''i+-1.J"'S ''"'-i- 1·t 1·"' not -r1o'··n ~\-.,-..; ..,,,,,,,.,c:i h 0 L1 n11v ·"...J.·o:·-t·--"-·" ·ii-'1-,t- iiM:•r',Jµ_ .• vA.. ...... ....~"""""' o ..,;.. ~J l• ........... v •.-\.. J-~""' -4- ... t..i.. u . _. J .. .; ..... '-·-uv ~ . _. 


u:-.i.0.1it:G:~:>riz.od c.bsonco for '2.L c1l.!v·s 1111rl8t.' thu ci:i..~c:ix. ..1.ctGc..n·:c:~ ns ::;}.jc,;17n l13r0J_ 
~ .....-...\.--·-·-~.- ........ 

c1o0~1 not in :i..J.Jscl.f e:m8ti'tu.tG o. s1:ib.~'L::m~.:..:.o.1 bc.s.ti:., nc)r L3 ci.:n~/ o·:.:.l':i.3~' ci:r · 
C'.leistnnce ~hmm to su~Jport an i:::1for·cnco of ~l,bo roq~·:.'•.sito in-Gori~· to offt.:i.' 
J.:l.Gh c:osortion. 11 ( (};1 ~~'.1'0 ·:.J,9:2!.:..i,.Jol~.::::iEQ.;_;L:._~I]±]_~.JL. 

J~monc; other thinc;s, ncous o :i 1T::i.s f)1m.:1 :~,113....'...'l'y of }.J,sortL'n tn ...-iolo.
~ on of :n ..:.s .<rte;·"" (n°' ,., 45 "' 1 "'Y ~'·,c-nn"o "'~c· ,..,)., ., ,.., ,,,.).,.."'·~.,-,-cot ...1- .L•h ./' ~l. • '.;, .~ / ~ ~~-::.....:. ~u 1...11........ _. t; <...i...'• .1. L ~~·:;.,..: """" 1(:-.t..-' .J. -.. ........ .J\... .J. ' -> 


IJZX;U: lliG-:.LLY SU?:ITCllij\T'I' ~ ..(_;_2__,..E.£?~_.:r\o.~C?~::h~·-~.~~~ J•.~c:.tlso~1 vr,~s Qi:Jcon:t 
,.:-T~ ..:-}"!'"'U-1- lof""l"t... (') """IJP.,.,OV'~'M..,+n'1y J.t:. ,..j.,.., ....... ., •1c-1,"1 " 1)C"IJY°'~' ..;,1 ,, ... ,...c+.:·"t~··:i t'100.·'-or
'"...,.,,.__, " ~' u ~ .._ -"-..U•L~vvJ. _'.;i:c',;,_\;;;'.','i• .'?..~ ·WI -·l co: '°''-•·"•'-·0 --- u.l• u. ·.·.•.v v .J. \J . 

of wnr o.t a tir10 of' c:cicic:..l Dilit:..::.7 oporntiJDS, 'Jhi.ch J.S t-:.r1. ...rx:plo.i.nod, 
fully sus-t".ins tho chc..:::.·:::;o cif c1osort1::rn ***. 11 J.2l..2.~~:::Q,:L_C1_/i£.:~r:.r;:.::~;. A:-:'to:i:

l::L::i :irst o.hso:nc0., accusocl u:ts rotu.r:Gsi: to- his orc;c..11:5.~.'.i~ti-m olJ. 2S Jo.::uc.r 

191~5 o.n:.1 pJ.o.cod uric.:or u:r.Te:st in qv..J.r·to:rG. Ho ho./~ bo0n L:.fon:iod on ?7 

Janu.:..'.F.f of oxpoctcd coc.~x:..t movom::;:cr::. th3 no:x:G nor:i:"i~C:;<> i:·rak.5.r..c a.c~v~:nt:;.c;c 

of tho coJ.:fP.oion incidor.t. to tho m0v-or.1:mt ~H-* en tho i:nr-,>.:i.n _; of 23 

J::.nua.ry, ho loi't 11ith0u.t authority•. : Eo :-ro .s D.pj,1roh0n::1od o.bcl~·t .~i.".JQ...1121'!.:~


l::r~or.. Ho rns proporly i''Jund ~-;u-1.J.:Ly oi' f1osortio:i. for ttis Cl.bsonJc" 

J_~'tf\f[ 3'~TO J.<.Qkh_ Fr~.o..;1.:llr~:.•~~I2lL~..5)_,.:. · 


J.. ccu.socl ~72.S foun:.1. (:,U1.l':;y nf f'.n osoo..p3 fror.1 c'.Jnfincnon't on 8 Janu..1.ry 
19lj.5~ in viol::i.tbn of J.:'i f,9; o.nd of c:esor<:ion e ,TJ.;~u:i.:r;.r 9 to.::n;..:1c,tod by 
'")'·,.,.~·1''ll"'J·on·~4v ri.~-s ·i .... t"~ ,·~ , . .!0-L"ti'on ~f .r':! ""~ Ll'li''·T\, Ili'l'"''fL"r'"'l l l~ 0.J.0 .., • ""·'-"- ,,u.y ..u.. IJ.1. ~ ···'·" v - . <.-4 '-' • ..... ~ () .~ :::..i.:~fl~-'..-'~'!~~ ;·:."/: 
.§TJ.tETC'J!-NI'__Q~U~J-~O.F L.H~i);: IN VIOL!...TION OF f;,,~[ ~11 ON TEB !.~·; 58 CB.:... n::;zl) 
aTho c'Ti<':onco fni.1.cd to .shou ;Joycnd o. roc.son"..blo c"'.oubt, th-:.t tho aocusor' 
intended to desor-L tho service *X·f.- on G .Tc.na2ry ~.9:'r5.. \7ith:::u~. con~i.d.:;:r. 
in[,S th0 St8.t0nont~S which Ll.CCU3or1 no. ~O to th::i a.r:costing sor,:_;c'.7..~rt. 1 \"lb.i:J;., 
if thoy bo ro:::,;o.f'ckd a.s s;~.ouinc-; intent to L1osort, r.-cro tc.::r!:,a.,n.~1>nt to o. 
_<':fl_!.!fo..f~S.j_.9..1 an-1 r:.10.nifostly ;ino.dr.1issihlo us suchJ t.ho only ~-<.cocf of lcs·::r 
tion is tho showi:"l.C th.:i.t a.r::c~::=;o:1 .QQ.'.:-?-~.Q, f:ro'J JQn~:i.P.Qll(~ri·:. frc;J his .QL:C'' 
S~~ of rr.ilito.ry polieo o.nd rOf.n.inol.. ".bsca·c ilHho·~1+, lo.::.vo for· o. :x;i~iod 
of §ix rhv~1. Thero is no proof th.:t nccu.so~1 Yns under ch~r::;cs i.."1. his 
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Oi7Il orc;etr...1.zation c.nd no s~;Gd.£'1·::'prsof tho.t r_,_;ls ~)riDr nbsor..c.:o thor.of:;on. 
~·10.s withyu.t n.uthority0 Tho1,o is no proof <D.s to tho Joco.tion o:- c1:i.t.io~; 
of his orr;o..r..izatior..? Tho 8tc.t.cr.:.cnt th:i.t ho r;7as rr.i.th a t f!'on-c lincJ o:r·c;.,.n-:!z·· 
• .!,. •J,.W,.;_ <• • ,I. i~- • , •• • t , l t h 'b 1 ... 1 ••
:a~i;;::t.\.:ilJ..11'..i.Si..~l·O~iO..mof:i...m o o.nc~ Gonoro. o s 011 oyond n roasono. _,_:_o c.ou.iJ-:; 

thc..t o.ccusod 1.r:is a.tt.onptinc to a.v".lid h:::i.zu.r-10-.1s :kty nt tb o tino ho r:;,2.c'lJ 
his osc.:c.poo iiLo:-:i. upproho:idodj ho H:J.S mt a.tto;:cptii:>G to eon~;00.: hir.:;:;o::.)~ 
:ir -~o resi.st nrro::::t~ Eo ca.vo his co:-:rnct. r-cr:i.o c.:oc'! so.r-i.c.1 nrn:;~bor3 ~fa 
~o:r:.tlnuod to '.7G.J.I' Lis t:nifom. His st::i.:co':!'.or..ts :!..r..r~:Lr:.c.torl no ~.:TLc1.:-1:'.1.:,:-J. of 
1osert~_nc;, nnd ho vras n:Yli on[;o.;'.;od in c:r·:;.::o, i..1.11.l.i:i::;f1il o.ct.s O:!:' ir;, D~rr f)=-1.~.:i-
ful OCC:'i.JDU:i:-:i..on. H ( 2) Vori2ncl'J t "Tho s')CCif.'icu'.:--~.Oll of ClJiJ.r-r:c I o.11.cLr.:.,:;s... .,..\........,_,,L----~~- .... ....... ,, 

th:J.t accusod do1x1....cod tho GOI"l."icc nt. th0 F'.:1.:ris Dctont.t•Jj.l :!321·::--<.·,.:;k::~ 'I!.:.:; 
proof shm7s that ho escaped frora r.o::lf:_nc:;nont :J.t n hor·pit.::i.1 EGo..·:- I'~-r.·:~... Thi.s 
s]j.c;ht vn:ri::mco a'3 to plnc.G wns not proj-i:.d.icio.l H·lt-X- (JI'. i::~~q_JZ)2lL};:. '~~' 
2.0 ·BU..lt5J..::. · 

Aco::usod v:c;.s found c;ttlll;y oi' trro Sj::oeifi.t;ett:'.'.ous of c:os1;.>1~t.:'~cn8~ :•.n 

.ol"ti·on. of J··'·'l 5-· r..,.,;iT;;. TJ<Y!-"1.TY '-':r-;:;i;i•~.tCTh'r·Tr 1•Tt....., r....,,..,~., o·" .1.:-,.,. , ... ,,.,~:·"·'°'!1. 1
VJ. U. ., ~' 0, J..;..J...:J.J...Wn ..;..J.:..;.,.,..J,..l.. ••-J.., "-'~JJ..-- --.1-'i fJ J.,_1.J ,:;:_.!L~,.l--_,. .......+.-~·.;_~-:._I.._.,._;~-~---::-:~--~ 

.§2~-t8.JQ.!.t of n.C<!UBecl 1ms p8t ..£i.UJi0.§.tl?).o i~l o·dc1.on:-;o 0-\1 .:n· o'!):,_cc,'.:bn ;)y t·~10 
defonso. Tho reason is thut there r;r:.s no :Jrsof of roasorn:i.:Jl:J diJ.ic;on:!e 
to proenro tho oricinal or tho..t tho oris-i.:10..J. w.:::.s l:x~-c or ~1.:;::;t.cr!'y-oc1 *>'hr-. 

This error, ***, hoYmvar, w'.'.. s no-t, fo.t::i.l u.rdor tho r::ccvi:r:.o'.'1s of tho )';'-:h 
L.':f, 'because exolud.i.:?J~ its ccnto:1ts, there rm.s s-;..;.'.x~tc..:t!t:.:i..::i..1.. n::t:l .S';.Q!}!.PfJ):':~G 
.QZiC'.. 0d1£Q of tne aecuso:'.\ G £>11i1t ns cho.r(;o:.L Tho ,2;."I;-'1~.Q ~s tb:i.t .9..l'.f'.()fn?..:-\~ 
1'2.£2id2:LS'D.....9..X.:t.;1fn2.Q of a.n er,.-::aj'J.dici2l _C.Q.]lf:O..?l':it?ll i»1ill nJt. roquj.::.:e !·lo.L~l ~ 
ing the :;_J:roc:ocJ::..:i::c;s of a c"Ju:r-::.··r:inrtia.l ir.va.lidj if tho O"\'i':':;:;nno ot n,;.ct.::.;Jol 1 s 
t:,11.1.lt, outside of tho confos.ciion, is conpellinc ~:-t~*at: .{CI! l~Q.-~'2.?J..2~ 
Bla.ckshoar, ~O :.ur: Lc5) o 
---........ ct ~ ...~-

l.i.OC"U.80'.} \i'C.S i'ou..nc, :;r0.J. cy of r:1o:JcrtL)n, in '11 olo..t.:i.')11 ".lf !:.1 58a ni!.!:JJ~ 

T""f"" TT'\]' s -~·,,,-,,,; ,.., ...,., 'l', ( .. . ') . " . 'i' 'i i. 1,.. :1 . 1 • 't...

ili'-.I.l:..L·.-~.1.. .,_ J_t! .L~ ·"·"J. 1..L.., l.\.l. • r~... ,!..~ .±:.~·~~~~~::.;9:TI.?~ · J.~CC"UiSC'~ S l~ ...~l:-4 :·~1.;J._Or1.3(:v· C::L:.;13nc.0 o.t !,?~ 

~19-..Y§ in nn cI'.o~D:J~· cou.r..i.~--~r: c~:~.1!~:.oncing tm~~or tho r;.~:·~::.c!..! ..~ior..3 s.c.1JV1:iJ 1 S~l];pJ1···::, 
tho court's j!lfore:100 c..ncl fi.!'.lc~.~ ..n2 tl:nt c,,+, somn ~.. :ino he i~1tcridocl no·r, to 
rotu::."n,l1 (2) ?..;:9.i:9.9::&:'.:.t Jg.J. !:J::w cliaT~;o siw.:.7-E·--;-;;:;:[ ~~ccon~~-nr.;y:.tnr:; ~x·..:)cr·s ro
·.rcaJ. tho..t acc.:usoc1 rras 9:~J!_;:!::"1;:);...J..LS~Q!:~~c:;:l wit;i r~cso:~~:L:m to H.'-:2-sLJ.9?0.,-1::1,-:;_122 
1 .:. t' .! t ,, 1 ... ,,-1 ..... ~·' .. t1· th •..:. ,~.-~-n·r-··o.l--~"" ..., .. n ~,..,,.:; ,.. ~i·h , .. ,.+ ..,.

-~ u:,.y orn.....n.::i. O•..i. DY Cl.:;JlJ- c: 10,• .:•.J.O ..l, !..1--~.-,;.Q<~·~ .• :.;.U.;-c·..J>.~;;;.;;.,';·.::.'.i::~!:::...,Q.c.. .....,.u, iVJ. • ..• c,...,, <..p 

ro..oxccution by the ac•:'l'.SGr; tho spocif:'.:catlo:1 y;,:,.c; ~iu j,o\g,·::._<,'1 as to a.lloc;~; 

G.esortio11 :~r:ru~\..lJ-;-1,:~g;J .J:.:~•.r~~P-5Jl~~~.\.{.?..~..~0~0~1...J:1.1r.110.r.? ~i:r..so.:::~.1.r· no .tn~~~1i11:rt;:i.on riJ..s 
concorned, it.s 11a::i.nor wo.s :ixi;;;,_t-rot:'ic..l c..n~t ·tho clw.·.tc;o :r..o-:; proj 1 tdic5u.-.!.. to 
any substo.ntinl richts 0f tho o..ccus:::cl ***• Inso:C'2r c.s c1e::-0:0 tion Vl8..S C"Jn-· 
cerno:l tho offoc"'v of t.hG do~ ct..: 0:>::1. 17ns to g~11)p,J,£;~; t:1e s:Jocif:i.c,::~ion thoroby 
't-""\-::i~ .. ·!~..L. • .-.. tl1 ,,.,.. S'"'C.,.~..~-"'°""" -:-.,. ,.. '- )"-:- ;; t::··t 1-.-,.! ,..:-··"'·c' -·L·-1 :"'''Jr"~ .. ; n.r. C'1 ·- ""'"'r•1r--~-·, i '"1('"ti-~.:.i.1J...1ulll:c: o y.i.O"' :...,,.~c .. i ~· -.;J.••. 1 •..-....-.i,_.,.,. Le.·"'-'· u.... -:· .<;;.:-__ .,,,-..-;..:..S;.: -·. 

ndcli-tion to c:osprtion to cr·.~c5c1 t.~~,;.!\::ol;,x' Ct:1t:r:. G."J or~-L~..i.l~.:'l.~~;-~.,. :..tllo~;oc1 ~-7<-;.:·,-: 

Tihen arrai1:pod tho ac(·-cci:d c.JrJ :c.ui., c·bJ00t. rl.t1.:'..~.c:. tho :;To..c:~:!-:< bol.'O .f0!:..:::i"l·· 
eel i.:10.s hl.t_·hJ_~r j_rro3U:o..:~ r..!ld. ;.r.:-:i-:·i··c·~,01-.: t U1.!C"'Jnod ~ s 2 1 1bfYtia.:>:.Lt~tuJ. r·~ t:1ts rioro 

°'nJ·ur~o-11"'ly "ff~ct....,,.:i *l<~-" .: ('.) 1 ,....L,;1·'·':" T'}n.,• 111'+'"-,~...... t11,-,Vn-+;_..,·: n~0·• 1 "'"'d 
1..) _r_not .J.. .~ u. 0 v·~L · ~ ........:·~~-.·~_. .. .1:~~~~·;.u~-'""·"'.'"; .....:,.l,. ...;..;...,...;;;:~~ • o11-.l.-l.. '· '-~. 1--.. v <.. .... ~'·,,11,..f.•IV 

l"....c.d pL..:i.Jod not t:,-u.ilty to closor·t 10n in v:Lc J..c.tin:; ! .:·l 58 :m:t. [_;m.:!t:v of a.~Jsonco 
• th t 1 o • ~ • > ~ f •"'" /: 1 t' T) • " ~ " m' tVJJ. ':lU eave in v10..l.c:i:;:;.on o ,.;i o~., no s; rosic,aw, ['.nnOTu'1Coc.. ; 1 J.110 cr;ur-Li 

0<"'-uo·• 
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vlill considor h.is ploc. as .rist r;ul.Ji,y'. It is unuuocss'l.17 to C:ecido tho 
r~onnin" c.n:1 effect Jf tho ?rosi".:lo:~rL' c; ru.lir::::;~" .(,.QifE'I~Q...j..2580, Grciin. 15 
~l:n_j2J..:. 

J... ccu.soc.1 ~70..S foun~, ;,uiJ.ty r::f ~~csortion in viola.t~_on of JD 53e HELD: 
IZGJ~LLY CUFiICIEN'.i'. .0J :t'?l:o onl~~ :'roo.:' o.:' tl':o l::)".;£~:i-2.f_2,9s;g::"!:J..2J.Lis 
th'.l.t. nccusol lc:ft his or:::;.:t:'.'i:i.?.::i.ticin n;:;::i.r ti1;:: rk» .2.iv::;r? ':!:'..loro:J.H tho Spoc:i

. fic::rtion a.llo;}JS that. ho closcrto:l c.';; a:- :::-i;~:r .:..*'*,. Fra.:cco, '.:~s tho place 
of -docortion i D U.'.)t ')f thG cs.3cnco r)f' tho offonso" tho :v'.Ir:i.:rnr'.Q 1.s J.r.rrJa.t
orinl nith:1.n tho conto1;i;_JlJ.tiJn o:: J~:-: ']//' ~i. (2) TlD S)~cif.I;Qfi1n f.~.i:ls 
to. n.11030 oithor tl:o :i.;lnco or r:2nnor j_n uJ:1ich a.cc:u.3:x.1 1 s uron-3ful a.b::1oncc 
u:is tomhl:J.t-,c.1, This :1ovi:i.tion fron th·:; o.~;;.rovc'~ fom ·li** is ne>t fnt'.ll, 
hor:ovc;;r 11 'l'ho of.:'on.so rif rlcscnticn is co;:i·,;l:;·:~c uhon tho ;_)cr3on absents 
h-inso]? '7ith·>1J.-':, n.u~<i ,-rt"..:y rri·tl" .;.~10 "'•'Cl"l·o·;+o in+n"·~ ·k*'f- G.D'} ~,..1of of-·· ··-' '" - · ..... ,.. . •• ~ v ... •-\. .._~..a..-.. J•_..J.~l.J 'I' .... L·-·~ _, 

01)"',..0her~r;J..'011 "'r c1··1~x~·"1? ..,.,. "'i:. '' ,.J..., pt,·'L -.·, ~ ~.., •· ·:· 1:-in ,., nc~ n 1,., r>o. .; "' rv:I; . CS%ntia.1
"J.. .1,-'- . ·- - '""",...... . <JJ. U.i...;.J.. (...., • ·- l .... .. '-'~-'-l ... ..L, u ... ; . .1.,, ....,. ·• 1... -.'-" ·' ..L..u ......_ i.- -- · ... 

for ~ C'Jmd.0ti::m cf uo.r'Vjrio ·::.0so1--:;i.:);1 ·H* ~ Jn ~ho nbson~o of' proof' to · 
tho contr.,rY th..., 1-1·0~-,M~t"•·•1 -~-~ ~n' ... ~ ,.,cc,-.~u·.,"1 '"o+·,,,..,,..,.,,..1 v·o"! 1 n1+r~~.;1y· to ....... c¥ ' ~ - ..... Li..: .lr J. . ... ..I-..._. l., '"·., U 1_.... ,, "°"" ... .,1. u ~ .:...1.v .._ - •.u..1. .J....--. ~ 


11ilit.'lry c.Jntro1 **-;:,--It-i:ciJc:;-s th::.t tbo sc.r.10 ~)rormn~Jti"Jn '.:'~;iplios to a 
s-l.:;ocifi.cc.tion c.lloc;in:·; r1.osc::r~ion or c,bscnco rritbn'l:"ii lo::i.vo 3 v1hich i''lils 
to alloe:;o r:1c.:'.'J.'1cr of tor:::iir..::-.ti:w . ., _[.gI r:.T.O_JJ.Q.~£.2_0.§.t.:ro?T=:_k:J.:i-.27 .•<I11l_45.1=., 

I... ccuso.l rr..:.s ~::::1::1.c1 :~~:i:Uty '-"f ~:on0::-t;i·::m, in viol.".ti0n of :J; ;18,. HELD: 
IB3li.LLY SUF:!'ICJ'..ZNT,. '. J.LJ1.0;t.i;.r·r, to Hi Ji.t:r.:r::-9~?.;..t.r.2'\.~ 11 S5.ncJ tho record of' 
tri<J.l c)nta:!.:J.od n0 s:;ocifi.c ovidonco of th•J .i::~i:-J,Q...f~n·~-t.1£.:~2 of o.ccuscdls 
rcturi1 to rJLlito.r-J crmtrol, the ccvrt :Jy .§~~~H.:i•.l.i.2D· c.n~l oXCC?L:'.::.t.911 f"Ju."1:'. 
hin c1tl.lty "Jf c~os.Jrcion nn-.l r:;r:nin1n:~ in 1os.::;rtion t!ntil 110 1 roturi1.od to 
millt;.j·::L..£.Q.1'·~.r.:oJ. .i::..t _Cl..:tiP.LC.P-L~~-£~lf-P:Jffi1 .. t Qu:tlifiG.'.1t5_o:r;-~ftb-;
f in.dincs i>J. this j_)C.J.~ticnl:::i.r fo;..T.i is 1:nf0rtu~.:rto i.n ii;s tanC:ancy to succor 
a i'inclinr-:: tr2t 'tl10 ;?OrioG. of .i~l!OL :o.c.:r h::-,vo '!Joan 0f ::-~ sD.crtor C:.u::.·::~tion. · 
th::n i;hJ.t o.110,--:_:d., Tho l.'.o.r..wl -::a:- G'vrts··LLr·-Sic.l S)ocifica.lly :1ro7idos 
tb:'.i~ IL. conc~i~ion h::nin:~ °Ooon SlElim t:J i.10.vu OX:ls ·~oc1. o.t OllO til:lG>' tho 
COllOi."O.:_ lJ.:C.8..fC-tI:Ii2i.irJ2 c.r.i.:Jos, ·in tho etiJSJP.CJ of C.~y in:~ico.t.icn to tho CO!l• 
tr.,l'""~ 1..Y' t""'t ._ u..._.... 1,..., ·-~..i.. \.• ... .,1.u.:....&.- ... ti.J r':V""1 

...t., 
1 q28 j ,. "'r ~ lJ ') . ~'1 r-·•J o ..;.. '~ .i.·.~ S' 1 "h ·~on··,~t1'on "'0'"+ i''UC~: ,1.• u~..1. J.-':_~ •.~, lJO·., -'J.: 11 0 

11+3). lioncc.:i thG ui1c.uthoriz.oc~ o..1:is;:mco, lr.vinc; bcon. :::nj_:;ly :t:-.irovoc.~ to h:.vo 
cor;i.Ii.Jnc::;cl on J. Ju.:!.;r 194/., nc.y 1::~.:-o~~cr.1.y ~lo ~;:;.·osuuod to hc.:.vo continued at 
102.st 1.1ntil 9 Nbvc!.l~Jor 1941·~ tho c:a.to of t;...mi.!K1tion o.11o::;od in tho 
s1::ccificc.ti011 ***, ln view of th·:i cl~c.r-cut o':i.donco thc:.t c..ccusod \10.s not 
prc;so:'!t for :.1uty ':rith his cor:i~:nn:;r c.t c.ny t::J.r:::i :, :itvr0on tho t':m dJ.tos 
s:Jccil'i:;;:'.. Tnoro:.'.'oroi tho cc'l.::::-t' s. fin1i11,:; r.'.7.y :mc1 shJvld tc; ro::;c.rdod as 
r2osi;_;no·l rr:orcJ.y· to ro:'loct th.::; b.ck cf :·.ro'.)f of tho ox::>.ct ti.110~ · l:.,J.nce a.n:~ 
m:mnor of tor:.1in::ti "'D :if tho a.~~soico o.n~: n"t to cr;m::itit:ito :l :f:'inding tho..t 
tho period 0f absonco onr1o~1.. o'.lrli;:;r th'.ln 9 ~hvor:i-:J0r 1944. Cn this bo.sis7 

tho f:.n,lin.c; of' :;u:Ut:r of cbso:::-ti -m is cJ..;:>..rly ~u:;_:;:[:orto'-1 1.Jy t:10 ovidenco, 
.a.n 1L.'10xp::i.ino::l ::.701 0f r.::-:-J t:nn. J:9...."..1~;12r:.~b~ bdnc snflicicnt to justify 
an infcrunco ;;: tl10 ir..t-Jnt _nr;~ to rs:!:.;;;;.r-n -;dH\·.., 1' l?J_J2.ost_t:r.::..J.rm09.!. Motion 
to strike '.l first co:i::~coant 1 c tcs~t ir:ior.y, on tho c;rou..11c1 tho.t ·it iTlS not the 
best ovidonco, r:::.s ::.onio(. This r;o.s pr):;:-Jor, "In o.:.1y ovont ~ h0-;wvor, no 
Su..,..,....,,,,tJ.•"n P~·S ,..,,., 10 /,~ .. +'--.-. r',-,f"-.ns·~ t'-,.-,t ncn·•l~"',..l --:is no·'· .., ·I,...,,..,i,('r Of tly>c... ~1\_.,;1-:J '_) .,........ ~aC..A. ~ ·:J v.l."-". ·--~'...... .J..1.,.1 .._. J.J.i...... ........ ....... ~ ~·...... d ........ v ........ ~~~....... - v 


COL}.pa.ny nff1 tho a.dn.i1Jsi0n "lf hi::> i·~·J::.-1tity ;:~s -~ho l)OJ.'[l".J:1 c~oscrib.xl in tho 
--~~---.·---
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L.ccv.so~l nas founr-1 ;p1ilt;r 'Y: ·1;:,sortion ~Ln vfolc:tion 0f 1:,1 58, :i.ftor 
n 28--clo.y ntsone:J t:mn:i.no:tod i.._y vol~..:i:tary r:::turn aiJ.~u:t 14 Docorabo:r :i9/+4" 
Ho r:c.s also fou::.1c1 :;u.::l.}.ty of 01Dth;;r Jos ..:;J:tion o.f J.7 rl:.ys in :';b.rob 19/.,.5 
in viol.o.tion of i~fl 58; r'.nc1 osco.po f-:.\1D c0n.f1noric:rit in vi.olri:U.-~n of ;:,n 69. 
HELD~ IBGL.LLY SuFFICL:a:T IN I':.J:r: {::;,) FL'.·st Dosor"':ii·-n~ 11.CC'.lSG.l l·Jfl; his 
orc;o.nization proi:orly en 14 l~,)Votl~,-~; l.944 ;;-; k:;~£:i,i~9:..~ • On or o.1x.ut 
16 ircvo:-.~::ior ·:rhon ho rns :!.~oquir:c: to r-.;turn to G.ut;7, his coi,1:xmy. occuriioc1 
c. jo:fgn_§Q_'.;Q.£it~QD of o. ha?ia.rcl-YuB !12.tur 3 in Gorc.-:.:ny~ ThorG rm.s no ovid
onco th::..t o.ccusod uo.s rrnro 0f t!1is fc.c·'.:, '.J.t t:1.o "t.ir.:o tis u.'lccl.;.ttor:.?.oc: 
absonco cor::r.:oncea.. 7hero is thorc.fo~o no 0v:ic'.cmco to sup:::ort o. J'i~xling 
th.:i.t ho 'J.~Jsnnt:xl :1ir::solf i;;it.b intori":; to ~vnid .t+~;;:e:;rQ..:.:.t:.§ c-t~·~y"- T:10 quos·· 
ticln prcsor:toc1 is Fh::rt,hor t.'.t:'.s f,':[O!:.. fron V·X·*, Bolg:..u:.? en 16 Nn'Jon~or 
1944 tcrnin:::.to.1 by o. Y.2_b.. to nilit:,ry C·'J~i:::irol <::.t11t"'..:i:f .!£!.12,:r_:g £,:;ri~~-?lL 

SU 12.t.91: nc..s such a prolonz;o:l n~::so:1.co c..s 11o'Jl::1 Justify tho ccurt 11 in 

infer:cill'~ from th:::i.t alcno an intoat. -to ro:m:::i.in :~.:.,rmc.i1cr.tly c..~J scmt *1H<-, 11 

llThoro rr'ls no ovi:1o:r.co sl1owin:~~:h;;;.. c.ccri.sc ~rs- er ·c:.ni•;nti.on ·,7:;.s 10c,1tcd 

when ho lo:~'t o:n r'.lss '.7it.h other onlistod men o.nd nono inJicc,tinc; tho.t -:-;t 

th.,t t;,.,, . ...., tho......1. "-'.., "'.J.S .._~"ITY h...,z..,r''"'U"'(.,..4.. ~ J .1 '·Jo U . .J. ~-" I...; -ii·o<-·:< ,, 11 

•.... . ~~ ·~L· · -· 1 1t-· t·-· L ,..,11+·1l'l. ··.-t..,_,..-1r..L.+J..1._.. i.. .... '-· .. '-'~ _.... · It :i· s 
concludod th'.'.t, in viou of all thJ f2cts, ~~fllL./··:;01 in ·1iolt•.t:i,on of 
L.U 61 11c.s provo.~o uThoro v:~.s m ovilonco ton-.1ir.:: t) c:-i.::·,; o. r.J.•Jtivc for 
c:osortion or to::r~in;__; to sh'Y.: t:1c\t ~-:;rior to :~oinc; L.r:OL :::i.cc·:isc'...1 d::;t;:;d th::,,t 
ho u:J.s cnin::.; to c~osort) 01" cufficicnt o-..rj:·1o:.-ico :f..'.'or.1 ··:hich thJ CJID't cocicl 
ro:J.scmbly infJr thD.t hJ irrtofrlo:: n-:Jt t0 return to tho ::1ilit:..ry survico •• 11 

i_zj_j'ho sec·.md c~osnrti0n '.i'.18 c.dcqu::·.toly ~~ro-:c.d (c.1ob.il :'o.c.fJs) o (.::;,) :Ssc3Jo:11! ... lthouch t:10-;,;:i2f~nco 2lii..1 not c:iscl-:-.so cl:J::.rly -;Jl:,.:'.t .!:'?.'.-!:~r:J.i,.!l.:~ ~-I.:i.s-:--i.U- 
cluc~oc.1 \·rit:r..-:n tho conf'::..nor::1ont :~oscJr:;o:..: ::.i.s ~~~Q.)..}:t;.~cj:::.\~~jl it r.''.lS G]Jj_:o..:ccrri; 
tho.t o.t tt0 timo h8 froo l hir:1Solf f'ron sue.':J. rJS'ijrc:.ini:. 1 th3 c.tockac:o t uci.c 
p[',tr..QllorlJ2'r ;1.l2:J:'lfl.• Elv0n ii' ci.ccusoJ no.y ::-1:.vo cl':'.:'0ct0J Lis osc~::;o by 
st;;q.].,t,h r~'.thor th::m by f'2l'.9.i~ his o:'fo1~so «1:::.s ncno thr) l-;ss cm osco.p8 from 
conf'inoDcnt rrithin tho r:ioo.nin'.:; of:.~'! 69 *"-"*• u .{CTI ETO 131741 ::Jruco..z 7 So~1 
45). 

1... c0"J.Scd r:'.ls fou..11d s--uiJ.ty of(n,) c:ooortioE i:'.1 viol::tion ":Jf L.~7 58 fron 
about 30 ~~o;_:itcnl~or to C.~'lut 28 Octo~Jor 19/+4; n~1cl (]2) of L~70'D .fro~.1 O.~'.)ut 
8 Nov to 13 Doc 1:4. c:rr1::;.x1 ".S c. c1osortion. HS.LD; IEG:.LLY SUF~ICIElfi'.
ill Fir:.~t__Dcso~1J. 11 Tl10 only ovic~c:nc-; 0f tho c..bsonco o.llo-:;oc1. consis-1.:,od 
01~ Ln:trac·(, copies of D.2:t;:PJilf:LX..QllQ!:~\:J si:;no:i by a 11 ~·.W.i.§.t,.:,-:.r1t__u_pr~'2r·.EQ.1 
QfftS:2.! on vnrinus c'.:J.tcs :prier to l? Dec M~· Those rulY'rts shonoC:. :i.ccusod 
L;/OL i'ron JO So~,t 44 tc 28 Oc~ !)+~ ':::':·~ore u.:.s -t.ostir,v-):1y to th-; oi'foct, thc,-t; 
fron 5 l.1.uc.1urt u..'1.til cm mcl:is·~Lnsc-:-~ tir.:c, tho sy13~cn usoJ in t~10 roc;ir.lont 
concorninr· i:rrnin:' rO')orts con9istoc1 'Jf th3 fo:c~rJ.rcJ.n:; ')f c::. r::~r.:or·'.n-lrt.I:i 
sisnod by"'tho con~~c.ny- cor:mo.nc1Gr t:1.rou·;h officfa.l ch~ols to-tto po~:::onnal 
officer nb.o pro;.;c.rod ::;.nd si,_;no .1 tho ')ri:.;i.n::i.ls. In hie 3.': sonco, his c.ssis
tant signed. Tho Bo::i.r("!. of :2..cvici7 h::tG L~rotof0ro hcl 1. thc.t r:ricr to tho 
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(2) Pr29.f of Intent: Umuthorizccl l.1.bscnco 416(9) 

promulco.tion of Cir 119, ETO, 12 Doc 44 (Soc IV), neither personnel 
officers nor their assistants 'ICro authorized to sign naming reports 
in tho absence of ovidcnco of a rer,1.l.1:~r course of business. and that 
reports so sicncd wore not competont ·ovidonco **"x-eo Those opinions, 
hormvor, specifical+y stntod th'.lt the fu'l.Q!..:t: co.so (CM ETO 4691), holding 
morning reports signed by personnel officers in the rocular course of 
business rrnro fil}pissiblo under tho Federal Statute (I.ct of 20 Juna 1936, 
ch. 640, soc,,l, L~9 Stnt.1561, 28 USC!... soc 695) rm.s not overruled. The 
principles of tho J\AQD.: case hn.vo recently boon ronffirmod in CM ETO 
10199, Efil1YJf35i and CM ETO 16149, }2nr::lq.z., *** Roeoulnr cours0 of busi
ness was fully provod in the co.so boforo us, o.nd the reports rTGro thoro
foro conpotont to osto.1Jlish J...1701 for tho period o.lle.zodo Thero wo.s 
evidence thc.t on 30 Scj_Jt tho company 11ns in o. dofcm.§.ivo position vrith 
1nuch ixi.trolling boinc c~ono nt ni~ht lo llhilo accused wets cone there 
rms nction1 c.nd. from tho ni ~c1le of Scj_:ltembor to tho i:iick1lo of October 
thoro rrns ! a, conploto turnovo1.. o!: mon in tho conp&."1yt 0 It is our 
opinion that from 28 dD;Y-S uno"l£2_1Q..~.QQ.s1 anc1 unauthorized absence from a 
tlf19-2.?r::J~2;mY.. ip cor:iJ?Qt, tho court ro::..sonably coulc1 infor U..'lcler all 
the circ-:1111s·ta.ncos **''f- th':-,t accused intendoc.1 to de sort tho sorvico ***. 11 

..(.~Q.£.Q.nq_Qesortiop..J. The basis of tho J~;"/OL i)roof horoin likewise rests 
on fuo!n::inr-; :r.,~ort ext:r~t,s. "The entries of 15 ))ec 44 and 3 Mar 45 
wore sufficient to csta.blish tho unc.,uthorizod absence, if conpotont 
evidence,. Tho oriGino.ls thereof rJOro si;:.;ned by tho personnel officer 
nho, by tho then.tor circular above citoc1, rrns then c.uthorizocl to sic,n 
thorn. Tho entry of J n'1.rch 45 ~Q2.D'Gq_to<J c.nd ch<J.nc;ocl o. prior entry· dated 
11 Nov 44 of r:iissinii in action ::m 8 Novor:ibor to L..~701 on that do.to. Tho 
defense counsol novod tr:i st::-:tko those exhibits from the record boca.use 
of 1no personal ·;,ntc:.ct 7'f-*7t- b~twoon th3 conpa.ny cor.unnnders a.nd tho roar 
ocholon', a.nd boca.uso of the dolny ~ His notion rro..s denied.. Tho ru.ling 
wns pro~Jor., bs rocontly held. vrith full o.nn:.ysis in coDpanion cnsos (CM 
ETO 13303, f>woo~u CM ETO 14362, Cn~:J.1321, thc.t a. .!:Q.il.Yd£f}.to.1 s~ 
existed of cow.pilin,; and a.uthontica.tinc; mornin~ roports ]2gsod on notes 
and raemorc.nda. forua.rc1cd throuc;h officio.l cha.nncls lroo tho cor:i;.:xmy will 
not of itself viti:i.te tho re~Jorts, for porsonnl Jr..noriledGo so [):tined 
moots the sta.ndnrcls required *>--*. 1...ncl i.10 rove n.lso held tlp.t m~rning 
reports nre o.doissiblo in ovidonce, not boca.uso of contemporo.neousnoss 
of entry ~ith event, but bocnuso of tho duty of n responsible officer to 
lonrn and record the true fc~cts **'"". 1~ further point, not ro..isod by the 
defense, but worthy of r,otc is th2.t the personnel off:Dccr ha.s. the poi:-wr 
to correct entries no.de prior to the tine of his c,uthorizo..tion to act c.s 
an nuthontic::tin:; oflicer of ncJrninc; reports ( Cl':l ETO 14362, Co.nmiso). 
Tho fo.iluro of tho court to make n §Opnro.to f:tnc1i_rg of o. violation of A'J 
61 as to this Spccificat.ion wo.s fu.matoria.l ***. 11 ,{.cu ETO l.2_26£ Kelley 
2 Oc.t !Ql. 

J... ccusod 1.7ns found r_,ililty cf dosortion in vioLi.tion or ! ...IT 58, fron 
a.bout 10 Nov 44 until his surrender on c.bout 12 1.:Jr 45. HELD: IEG!.LLY 
SUFFICIBNT ~ 111...ccused 1;1:i,s an a.nnunition bearer in a.n infantry ba.tta.lion, 
w"hich attn.eked N**, Fro.nee on 8 Nov 44. Ho rms la.st seen in his conpn.ny 
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on 9 Novorl:)or, a.n--:1 was not i)rosont therein until ·12 1...pr 45,. · Soo.rch .o.f. 

rocin'.mtnl a.id st2ti'.)n records o.ncl those cf tho attached moclica.1. conp1 ...
'1y, · 
sha11cd no roco:."d .of trcJ.tn:mt or cvo.cua.tion of a.ccusod fron 9 to 20 
November,. I~n oxt.ro.ct c0py of tho C'lw~any uorni:u::.:.._rqn,o.;j!s oJ:ji:_CJ}cl :J.i. 
b::l.r 45, 11 ohorrcd 11 Fr MI/.. 10 IJov 44 to i ..\JOL o.,s 'JI... 10 Nov 44. 11 · 11Tho clclay 
in ~a.kin::; tho .£.2.!roctfon2],....£!).1a_of tho r.1orninc; report of 4 L.·pr 45., ob
viously. the result of a.ccusocl is stntus l1f'..vinc-; l)ovn erroneously carried ,_ 
us r.iissin,;; in :i.ction, r'.i1l not render tho evidence incom:)etorrc -;HHt- o Sin8e' 
tho do.to ·th.J ontry r:r:i.s r.r.c'.o vms sub soquont to 12 Dec 44, tho ~ . 
offiCQ! Yms c.uthorizc:Yl to siL;n tho crii'jinnl reports **X:, nnc1. tho s·:mrco ~ · 
of the permanent record c.s nn 2.il1..£,;.'.'.ll 17rj t:Ulc; b::.scd on siGno:1 nonornnJo. 
forrm.rded throuch officiJ.l ch::i.nnels in the orcc.niznti·Jn was c,:J~;roprfo.tc 
~t-:H~. AITOL for tho :x>riod rms thorofore ostc..~Jlishd.,, Tho c1ofcn£o ovic1
.Q!}.QQ prosontoc1. ma.~y s-Cronc nitic;o.tinr:: fO..ctors, r:hich must bo considered 
by tho Clo:r:1ency B·;'J.rd, but the cviclonce ri'O..s .Ql21:Y; nitic:a.tinc~ 11 • l~~scnce 
for 5 nonths W'G.S sufficient to ·establish 1l (.bsortion, for umtovor :)er• 
.som.l reo.son. ,lg:) ET.O +2303, S·100.~y. 29 Soj) .~22,. 

Accused 173.s foun~l cuilty of dosc:::ti:m, in vi:;la.ticn of J..~7 58~ HELD: 
IEG!.LLY. SUFFICIENT. Tho Q.JS!...@21..co;7 of t]}o ~i11q__;r.Qi20~ of Doto.qhmont 
No. 3, GFli.C, for 1 Doccr::.'.Jor 1944, in:t1~0Juco,1 to sn.'Ju nccusoC'.'s initial 
a.bsonco on tlr.t do.to, in,1icc:.tos trot tho cxtrnct.cd oric;im.l ontr-J 7m.S 

si,~ncd by r!illio.n E. Carroll, First Lj_outorn:nt, 'In.fc..ntry. 1Jo inJic:i.tion 
of tho co.:xi.ci_iy in uhich ho sir;:noc1 this ont:::-y · o.r;::;:xi.rs. Vlhon the oxtr'.'.ct · 
copy W:ls :;ropn1~od sono trm nw-SlQ._1o:t0r, on 6 Fobrul'..ry 1945, it rms 
c.ui;.hentico.t.:::'l by :"Iillio.rn E~ Cat;,roll, ?:L:c-st Liou.tono.nt, Infantry, ns .f!.fil'ld::. 
to.nt of tho :-lota.cl:u:10nt. Tho £.my Ro:::;uJ..::i. ti.ans in force a.t tho ti110 of tho 
~)r0~::0.ra.ti:::m of tho or.i..cino.l on'tr-.f :Jrovi:led 'tha.t i:1orninc ro:Jor-cs should 
bo si::;nod by the corrr:1anc:inc off:Lcor of tho roportins unit· '.Jr tho officer 
actinJ in coiir.:nnG. (L.R S45-400J 1 M'.:'.y 19441 p::i.r. 42),, Since it is c.ssumod 
th2t tho :7illio.r.i E. C::i.rroll rrho si.JlG ·1 tho ori:;in.1.l *;~* m::.s tho 3.':D.Q 
'Jfficer .uho oxocutod tho cortifico.to of a.uthontica.tfon1 s01::io .question ma.y 
o.riso whether the ori;:iml entry ~7as si:,;nod by n parson ho.ving nuthority. 
to do soo Horrovor, ospocio.lly in viow ::;.f tho lo.pso of tiLlo boti,mcn tho 
mo.kinD" 'Of tho 0ri;;:ina.l ontriy c..nd tho DrG1J.:i.ra.tion of tho oxt1·0.ct co·J;,JY· nhd 

~J ,_. • 

tho udclitional i'<...1ct th:;.t Licutomnt Ca.rroll r:c~s, ~n both c~a.to3, .J.n officer 
of tho so.no rlotc.cbnont, tho oxtrc.ct c:Jpy c::mtc.ins n<'.'thin:-r vrhich o.ffi!'!!'JJ.= 
tivo~h~.J!l! th'.'..t ho :10..s not,' on 1 Dec'.:m".:lor 1944, oithor tho dotmc..ndin::; 
of.fic0r of t-ho roportin~~ unit or tho o~ficor o.ctin-:; in corJD-:i..nd. Tho 
,LJ'osu.mptfon Jf ro~:;µInrJ.iz ·in tho pro:"ara.tion of official r:1oc-u:aonts iT:tS 

thoroforc n':'t do1'ontod by a.nythinc; on tho fhco of tho document 1:m.J it mc..y 
· bo a.ssur.iecl th."J.t tho ori;::im.l entry ':J:::ts si:~:rict~ by a. ~;orson h:lvin - authority 
to c1,o so -:Hdf. Fu.rther, tho ~ctivG o.uthc~ti~_c.t:j.~ of the o:.."trnct co~)y 
(in tha.t it rms not c.uthontico.toc! by the :'Jro~'lcr custodian, III Bull. Ji..G 
96) '\Ins ~Y.QD lJy tho c.ffirno.tivo st'ltoncnt nf c1cf.:.:nso counsel tho.t there. 
wc.s no objection to tho ndmissbn ·.')f tho :-)rofo::.~:;."o•.l docur.Kmt 7(·-Y·*· 11 other 
mornini; ro;:::orts, :)ror;arod un~1or Cir 119, ETOUSl~, 12 Doc 44 ucro coupotcnt 
ovid0nco of tho fnats rocitodthoroin. · IT~7hilo accused rxi.y E2t h''.v0 .l;oon . 
a.bsc:irit i'r·:Jt1 nilit0-r7 c::::ntrnl ''uriw>; tho ;.mtiro ~ lori..QQ.s! of ,his ·i:lbsonco. i'ror.i 
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hio coBpa.ny, bot~1 h:i.s ou~ :Jro-trir:i.l st:i.tc;mont o.nd Slnrn tost"i.r1or.:r snp:Jort 
tho inforonco tho.t ::i.ccusocl intended, oithor nt tho tL-:i::iu 'Jf.' n')OOl1ti>:ic 

h . l"' t. ' , . 'h . , t ' . . 1JJ:'.l.So_ l. or s:Jr.10 11:0 c,·v.1·1n-; 1::. JSG nos3ncos, · ·.) romc.in. ?Cl'"!:lD.r:o:rc y mmy 


fr")D tho sorvico. u (.Q:L.I:TO J.~8:*._D.Q._V.ito..i...-2...bJr~il.::. 


Tho ovir_1-onco ui th roforondo to Dixid:f.'j.c'.lt:i.on I >a* f'"tj ls to shou 
th'lt th::; c.bsonco uith,mt lo:wo ins i:nltintocl 1)y c.ii. os::o.:•c i':·:o::J. confino
nont or tormin::i.t.cd by r.pp.rohonsi··m, or .JthJl' fr,ctf~ o.nd circcu-18Gn~cos 
in-Lico.tin.·· o.n intont to :)oru2nontly loavo tho sor·rico sf t:!10 U.,S. The 
o.usonco nith::ut lo~VG ~;orlod \7P.S of '.Jut 15 ~1uV"s d~rn.tion, '.J.nG. on ;_nto1'.'Vo.l 
or £2..c112:~:~ cb.psod bof'Jro tho ri.bsonco r:i-~;:;t-:-L-icavo c.lb:;c·1- ii1 s~)9cif'Tca--: 
tion 2. l:::o.::;o.n~ Tho oviclo::lca ro th.J fir·st s~)ocif:Lc.:d fon ostJ.blJ r:hocl onl"y 
tho lessor offo1:so cf l:.XiOL in 7iol::i.ti0n 0f 1~17 61. (~;.,r ETO J.1~·:;::; c·l.i.d:~ 
6 JuI L5). 	 ---'.-~~------......

'·

J:..ccusod 11~s fmffl G'i.lilty ;f dosCJrticr.. in vL11'>.tkn of LH 58~ o.ftor 
o.n o.bsonco c:)!':m:oncinc ici :i!'r::i.nco o.Yut. 9 Sc:;::tc;:l'x;r c.nc1 to1nil1.::i.tir•-:.:: b~r 
ar:)rchonsion in Scothnd c.bout 27 Oc-Co!:,or :944., li~LD: IBGJ~LLY SUF~:>ICIENT. 
"If tho con::1itim1 'Jf I~T.-01 is r.:ud1 :;rolon-;od, a.nd tl-ioro is .J'.},?_.~§:'}'~j&f.2.'.J·O;~y 
;§xoJo.ria.t}.211 of it, tho cou::.""C vrill :.Jc j~.::;;:G~c.::'.i cd :.n ~tr_fo.l:U.:!2~3 frou thc!.t 
a.lone o..n it:B.!!~ to ro:min ~;orr.:1.n0ntly c.:ison~;4 In.foro21co o.£' .si::ch int,Jnt 
no.y also 'oo dra,~m fror.1 the circur.ste:.ncortho.t ho mts ~:~:~h£::r;;.Q~1 n":. o. 
cnns5.c1oraolo (1-istnnco fr:::in his sto.tion; tho.t ho o.ttorrr;:)to·:l to 8JC1:.rc 
l)t'..ssc;.ce on o. chip; th1t whil:i n:Jsont ho c7c.o in tho r..0i[';h':Jor~10ac1 of 
L1ilitrlry ~Josts o.nd did not surrbnC:or to tho nilit.J.ry a.uthor:i.tios or th8.t 
'he 	rm.s tr::i.vollin~:; unc~er o.n assun1oc1 n'l::1c o.nc.1 by viri:,u.o of f•.'2.Uc.lulcnt 
roprosont2ti:ms at a. cor.sic1orc.blo di st::.nco a.nr:l ::;:;;a.y fro;:1 his lJl~.:.C8 of 
duty. Unless a.dnittcJ Ly o.ccusoG., int.:Jnt c::.rk bo provoc.1 onl~r by tho 
inforencos a.n-l prosuI!llJticns ':;hich nu.y roason:'.bly· Lo cll~:--.i-::1 fi~cn c,11 tho 
cir<:~u.r:istr.ncos. Ho:.~o accused vn.s n~i:-roh::mc'e~l i:1CJ.ny r_;ilos i'ron his phcc 
or."' cluty, in fa.ct, in another f0::.~oic)11 CTU~Jtry 1-:rhilo .sool:.inc trnnsport[l."~ion 
to tho U.S. S')E'J throe th n1s:ind r.iile: s furtho r . frcr:i his plc. co oi' ::~u:t:,?.' 
Tho C'mrt -cculc1 tc~ko juc.1.ici::l.l notic·) tho.t tcth tho c.~w1t.ry ulio:>.'o o.c,;;,:ooi 
W'.J.S :--ro:1crly st,1tbnocl, as rmll a.s thJ. t c:·u."'ltry uhoro ho n.::i.s et)~.:irohcnc.lo:l, 
rrore d.otto,_l -.1ith._81.Jj.t"'.IT potrl~ uh3ro ho cc11.11r1 :-1c.vo surronclo:co~l if ho hJ.cl 
so dcsirod." (.01,1 E;o 14069, fb.rd~'}Llr_•.J. J2__,Jnl_l/ih. 

li.ccusoc1 1:orD f-:un.l ci.iilty of ct.lsorti -)n in viol'.'.ti-:-·n cf ;~r: ·53, after 
a 6-r~o._y abscmco frcn 18 t0 25 DGcou".Jcr 1944, tornin:;t.:JC: 'Cy ci.:)prohonsirm 
in Paris~ HELD: IBG:.LLY S:JF~'-lCI:Si.J'!:, Tho oviclonc.) 11 .:;sta.:Jli.Gho.3 th-:.t en 18 
Doco:J::o:c, 1944~ durin..:; r.n .9!1.QJJ;[_2~12-!?:~S.:.1:-..9:~t;,:;~.2.:.~ both o.ccusc.1 '.:'))sontod 
thonsolvos fr()n '. ttoir :i'1.v ::l.'-1££.:L..S!.:?Jllb'}_t__zrni i::i"'212§ c.n:l 11ithrJ:cow to. tho roar 1 

..&.. ,.,,Dun·,-l~ntly••:....:. .cl··r'+h,.,+.. U n---it'h,.,,...,,C"'U"'"(..;.. , ....... ~.:. 
1 

J...o i'n.tn'"
It 4 s ...;.\, , :._.-.: ..... v ·...;~ v ~ r''r1"J.'.,...or......,~ .. .. 
1
L ..J.U r~S''I''Jl~?_..t,....,...a. 	 ~~~ 

fil.D.f!: wh0r0 cont-it units rro re 1::oinr; :..~c0r:;:o.11izorl_, mr r"id they Lo.kr;; any 
effort to roj:.)in th:;ir or\}!:tr.izc:.ti::n. Instcc.1 3 thoy c.loniod th.--.t they ucro 

. ·9.3·· 
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nor.i1.:iors of r Lt Can;:inny to r;r~:~ch thoy bolon:·oj ::mc1 .:J.bscntocl thc:;1s0Jvos Hith
out authority fror.1 their orc.:J.1'liza:tio11 ·;1hilo it -,-1J.S on,;~'.: ·oc1 ~7ith tho ono!:1Y ~ 
Thoy -\)ore fil2.J.JY.'chonc1ed six 'i!:J.:§ lutcr1 25 Docor::1.:lor 1941+] nl.ny r.1ilos to th-:J 
r-Jctr o.t P:::i.rio, F-.co.ncco J~lthouc;h th8 ;1eriod of a.ccuGc:d ~ s UJ:10.uth-::rizocl nb
s0nco 1r..--.s of rclntivoly short G.urc.ticn, 1~1-12.°th of ci.hsonco nlo:r.o is not 
c;JntrollinG 7~-~ on n ch:::i.r·;o of' desertion ( Ct1 98.!+.3, N2Q_~cd.u). In t:10 1Ei.ttcr 
CCJ.20, a.s hero, tho brevity of tho n:Jscnco 1ms n.--,t of tho o..ccusoc!Y s no.king 
inc,sr::mch as i·ot.urn to militf'.ry control r;a.s tor:nin.J.tod by o.p1Jrc.~10:1Sion. 
rJinthroiJ stated tho.t in tiao of rr::.r, 'nn acsonco of slicht du:cc,tion', such 
as oven a ~Y'l.rt c.f a. dny, may U:-'1:1or cc,rto.in circ.vn$tc..ncos fully justify a. 
finding cf o.n intention to rfosort tho nilito.ry s._:;rvico. (Uinthrop, 1920, 
soc. 987, p.638.) Tho circu11;:;to.ncos in(~ico.to tl1:.t accusod o.1Js3nt-Jcl thon
solvos nt tho cut sot of one of ti-io r.1ost cru.cio.l ~1ori0Js of fi: :htin:-· .Ju1'inc; 
tho tm.r in Europoe It is a v1oll knoi..'11 historico.l f.;.ct of rrhi~h th~ c--:ri.:l!'t 
r.nc1 tho Bo:trd of Roviow r:io.y to.ko jud:L,~],.121 not}-:!,q thJ.t tho i.f3.:~tt1g_:::f_i;-2,Q 
~u.1:70_;_ boc;::m on 18 Doconbor 191-.4, uhon thJ broo.k-throu_:h occurTJcl in tho 
L.rdonnos Forest *JH(·. 1:..ccusod rrro n.rt..£1.h'1..:;:'f4'2:1 rrith dosurtfon bQ.30c1 upon o.n 
intention to o.voitl ho.zo.::x1ous cluty 0-::_o to shirlc i:"Jport'.lnt s-:::rvico but in a. 

·r· t· . .,J • · ~ ·it l. ·1 · · 1.§')oc::..· ir2_12.n a.L .cc:mc .§_f:r::i.~~;;;L:_;;;PJ2.E:_~~~n, r, lo :tJrozocuti:m rr.y ~)r'.)vo ,'J.n 
act 0f rlosortion UJ:Ylor tt0 23th JS! H·*, Ii; is clo:::.r -;H(·* th~t C.CCUSed h'.:'..d 
kn.ovllod~e of the oxistonco c f'-;-c;·;u.cio.l k,ctico.l sitmtion ->0<-->~. Tho 1.oo..ttlo 
then boin::; foucht surely involved ho.zJ.rcl:ms duty.. Th1J fci.ct thJ.t they clonied 
moriborship in o. cor.1bil.t 'Jr;-:;~nizo.tion anJ o.'JsontoJ thonsolvos 1;ithout author
ity ut this tine n:nd un~~or tho them cxistinc cor.1~x1.t c::inc~iti:ms, ;J1us thG 
fo.ct tm:t; they nore npprohonrlod, r:inny nj_lo s cli st.~nt fro1µ tho fr.:i nt lino s, 
furnishes n. S'J.bsto.ntia.l b:isis t'J sux-ort tho court ts findin:;s th::i.t acco.sod 
intondo:1 to dosort tho nilitary service '.)f tho U.S. -Jt--Je-'- 11 l_Q:I ETO 143!..5 2 
Di Loo, ot.....:.~116 Au~ 45). 

J~ccus3cl rm.s found cuilty of tvm closortions in viol:::ticn c,_f Arl 5e, i.o. 
(a) fron nb':lut 25 Oct 44 to about 18 Fo1:; 45; ~.nc1 (b) fron abJut 14 !:hr to 
about l3 M.:i.y 45. HELD: IEG:1LLY SUFFICit:-::l1!T ..LJ.1Yir..si.:t.P..csor.:_,g2n!: wn10 
extra.ct copy of tho lli2_rnin::; report for f:.3 Oc,:L_.f;i~ with o.n ontJ.~y cc.rryinc; 
a.ccusod a.s 'Duty to UI.l~f rm.s L"!l~)roi1orly a.dr:iittod ~**· Rc.crl.~.ar c0:.JdtSQ....,2f 
'b1Js:i.nQ.~ vra.s not sufficiently sh'.)'\7llo On thJ.t c(c,to tho provisions of pc.r., 
42, L.R 345-l+OO, 1 I-'::1y 44, eovornod tho ::)1·01)aro.tion 0f nornin:; reports in 
the E1'0 a.nd. 0~1ly tho cor:m:7..ndin1_; officer of tho ropo:rtinc m1it or tho 
i officer a.ct inc; in corll-:i:'l..nc1 t rroro nuthorizocl to si~~:n tho·,n ·J<--JH!-. Tho J!I'.Y§illJ:. 

.:t:i211 of ro;;u.b.rity *'~* ca.IL11ot bo a.p:-iliocl '.;oc::i.uso tho contrary nfi'irr.1::i.tivGly 
nppoars:r, to wit: it ~7as sicnod by tho .l?..9.Z:BQQ-11ol2ff:}.£Q.:t:.:. 'l'ho oxtro..ct 
capy of tho norninc; ropo:rt. for 12_~1-1.Ji.5._,. o.lthou:::;h o.lno sJ.c;;nod by thG por
sannol officer, ~7as nd..':lissiblo boon.use 1ion c:.nd a.ftor 12 Doc 1/+7 ,llpij{' 
~-11Q)- of:'icor2 11oro c..uthorizoc1 to sic;n. n0::."'ni1~c; reports ***. n "S~-~fc.r 
o.s tho ontry *·><-->~ i-icrlnins to .QJ_QDt;~oc0trr.::·2:rr;~ .b.<?..tC:.J~-12.PL:Q../::A ( 1 Fr Tui!l~ 
25 Oc-0 1+4 to J;.:701 2359 h:;:-s. 25 Cct 44') a. different question is l'roc.:ontod o 
Tho sto.toriont r.io.do in CM E'l'O 6951 fuy.·ors in t:C.is rocc.rc1 wets g:b_ctn Qlli:W 
ovorru.lGd.. Tboro is no 11 dou:)t tho.t nn orrtr;l mdo on 19 Fob 45 o.s to ovonts 
occurrin:-: on 25 O_ct 44 rrulcl bo c::;npctont ovidonco of tho occurronco of 
tho events so roc,.,rdod o.nd tho ln.tcncss. of tno entry _i7::mld r:;o only to tho 
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(9) Proof of Ir..to:r..t; Unp.uthorizod_J.hs.Q..l)Ce izl6{9) 
I 

1:7o:i£.;ht o.nd crod;kbili:tz to be accorded it *1Hf, at least in those circum
sb.nces nhore tho officer proparinc the report h:td on 25 Oct 44 u duty to 
knorr and roc'Jrd the matter stated. It is difficult, ho11over, to sec tho 
imporfo.nco of this lc."..st clr..uso. It is difficult to soe row tho evidentio..zy 
value of wh:tt is entered on 19 Feb 45 is either increased or diminished 
by the cntro.nt 1 s duty, or lack of it, en 25 Oct 44c rlhat is received by 
h:in and rocordod on 19 Fc'b is now informtion ~)ertninins to past events, 
but tnis norr infoI'I:lD..tion is neither tho noro nor loss accurate because 
the entrant nay or Qay n'Jt have h~d a cuty to find it out four nonths 
a.go~ Tho infor1112.tion ho co.ins and records on 19 Fobruo.r-.1 ho gains and 
records because of tho position ho occupies on that data, ru:u:ioly, as the 
person vrhoso c1-uty it is to 1)ro1x1ro and sicn :c10rninc reports, and not 
boco.u.s:o of tho pos:lt:lon ho hold on 25 October and its accuracy soer.is to 
us on+,j_reJ.y U:'.:rolo.tod to this l:J.ttor fact., 11 "With respect to tho entry 
of 19 FGbr-.nryJI Cnpto.in M**l tho Personnel Officer, testified that it was 
entered U)on tho be.sis of inforDD.tion rocoivod throuch Qf{:i_~ial cho.nnolso 
*** It is o.ppa.ront fron .this testinony that inforr:w.l r.iorninc; rGP'Jrts wero 
submi.ttod from tho cor.i:1nnios to tho Porsorn1ol Officer ci.ncl on tho basis 
of these the official Dorning report was preparcd~1 11To be sure, Cir .. 11~ 
Hq ET0USI~ *** dicl not J-.,;i hnoc vor]2;:;J: grc.nt J_)crsonnol officers authority 
·to pro:xi.ro no1"'!1inc reports othor thc..:r. on tho basis of y;ho.t thoy thomsolvos 
had actu.ally observed. NoverthoJ.css, the a1:J.thors of that directive rl8rc 
familiar nith tho organization of divisions,, They were m:arc that it 
would bo physically impossible under com~at conditions for a personnel 
Cl>fficor to make daily visits to ovary coopany and chock on tho sta.tus of 
each inclivid"t:.al in then., H:i..th an o.vero.c;o of more than 3000 mon in each 
regiment n. porso!'L."'lol officer nnst necessarily roJ.y on inf'orr.10.tion submit
ted to hio by othor·s~ "Wo tr...u~ tho very doslcn.1t:i..on of tho personnel 
officer as tho J_Jcrson o.·~tthor·:.zod to propo.rG i.ud s:!.r;n norn:L'le reports vm.s 
in i~so1f o. crant of nu·!~h:..r::',J;~r to p:....o;nre o.n:l sicn thcrJ. on tho lJnsis of 
informci.tion subnittoc1 throuch custo:o.ary milito.ry channels ***~1 nTho , 
entry rm.do on 19 Feb 45, rokti'"TO to a.ccusod ( 1 :F'r MIL. 25 Oc:t 44 to AWOL 
2359 hrs. 25 Oct 441 ) is ccm:)otont oviconco of his 1.~:w1 on that dato. 11 

The .f.2."\IT...DQ.Dtoh .dosot·tion rn:i.s osb.blishod. W. Tho soconi;L.d,Q§.Q..rtion was 
also estc.blishod. ifil.ssont.~) (CM ETO 14J62, G:.'1JJ1)iso. 2 Oct 45). 

J.cc"J.Sod enlisted m.'.l!l ~ 1ns found L:,uilty of a 24-c1o.y desertion in 
violation of J..~7 58, of tho wron,zful use of o.n Army joop in violation of 
l ..rl 96 (lessor to oriciml cho.r£;e of enbozzleoorrt of tho joOj_J under Ii.IT 94), 
and of tho wrongful ir.l:)orsono.tion of n:n officer in violation of AIT 96. 
HELD: IEG_'...LLY SUFFICIENT G JJ.ll.Q..rrti.DF fu?.P.2...J:1: 111..lthough tho ~certification 
·on tho extract co1)Y of tho mo:.rninG report sto.tos it to bo ia true and 
complete copy (includinc; any sicna:turo or initials ap~)oarinc; thoroon) of 
that part ***t portaininG to nccuso~, no signatures or initials are sot 
forth on that portion ox:'cractod. *** Hore thoro was hot .only no objection 
but there is tl10 o.dditiono..l fact that tho clerk Yiho prepared tho orieinal 
norn.i110 report iclontifiod and verified the ontrios from tho tiitncss stnrld 
***• Tho officer nuthonticatinG tho extract did not state his capacity, 
but did state that ho was tho official custodia.n'.of' tho norninc; reports 
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li.H 58 ~Rl'ION 

(9) PrQQ! of Intent; Unauthori~sonco. 

c.nd failure to object C')ulc1 1::0 doomed a. JY1iyq;: of tho 'irrocul..'"l.rity ***., 11 
Thcf norninr; rc~)ort o:...'tra.ct was properly introduced. (2) 24~day Desertion: 
11 Tho a.ctuo.l porio::l of a.::iscncc nas 24 days. In detorruinin::; thc.t 11 a.ccusoc1'.s 
int.ant to doscrt· o::r..istod, tho c-:iurt md tho. ri:_:;ht to consider his cha.nee · 
to tho unj.foro of a. cor.1nissianod officer a.s noro danning than a ch::mc;o . 
to civilian clothes, as it· is 't;:oll kr.orm th:.t c. man of r.tllitnry ace can 
t19ro oasily av)id dotectio!l in nilita.r.r ca.r!.J th'ln in civilio.n clothes ''**°, 
ancl it. in oqu:'!.lly ap:x~.r0nt tk:.t one in 2fti.c2r..!..§..~0£Q.1. nay o.v-:::id bdng 
checkGd ncro c~sily than a nan in enlisted uniforra. ~ccusod hL~solf ~roved 
this in his confossio:::i. ***o other proper considerations on tho question 
of intent '.70rc his continuocl possession of a. vehicle 1·rhich nould lmvo 
fci.cilitato-l return to nilitnry c0ntrol u.nd his a.ctm.l ropoatod yrosonco 
in oilita.ry inst;illations r:hcre ho could hc,v,) su::'r:Jn~ord. -:<-**o · His fail
ure to surrender und·Jr ouch circunstc.ncos is further evidonco of' an intent 
n')t to roturn to r.iilit.2vy control. 1'hc a0sonce occurred in o. theater of 
a.ctivo oporo.tions durin:-; a. criticc.l poriod 0£ tho ;·m.r, my~ res tcrnin2ted 
by a.ppr0honsion~ ;i (3) J'oo~J-En)oz3lencr:t; r;:;.:.:21'..::.~.:0L.1'.r:J.cl.:.ng: Fou.'1d by tho .. 
court to be ·e;1.rl}ty of enbozzlin th'3 j cop in violation of 1.r1 94, tho ro- . 
vim1i.."1g authority properly ro1ucocl c.cc'X3od 1s guiJt to tho uron~ful o.~pli
cn.tion of tho vehicle to his mm uso 9 in ~:iolo:tion of Lil 96. This vra.s a 
,lq§S<lr...Q..ffenSQ_, iil.2'.20 /il:r''.>,'J::_..ful :i,;3lt1£1:S.QI'.a!2;,QJ:l_ ;f an g_f:'i~ U.J.S o.J.so 
o.jequdoly shoffil~ tSoo Soc.,.)2, u..s.c.Co l.8 USC.:l soc '76; 1lttlo v U9Sc, 
169 Focl~620; U.S. v Rush, 196 Fed, 579.) _LQI'1_E.TO 11456 2 F.QI[lo:-, 22 Sq12
ill· '. 

Ji.man:.; other thin~::s, n.ccusod IT:J.S fou..n::l c,'Uilty of dosortirn in viola
tion of' .£..~7 58 1 fron a.tout 28 October 19M. to a.bout 14 Jnnu:i.17 1945., HSLD: 
IEG.;..LLY SUFli'ICI:;IIT. .f1L.9}19..S££..aj.rir,.....:1ZQJ;·Qn...-. si:_;T.ocl by a -p::DJr-sor..nol officer 
on 31 qcto~o.,...1-i't',!)'i ~:H:: ·i~J~'Y'(-1,;.,.,,~·;-,i'."':;.,.v~~-...,.a.· .; ..., .. ,.,v1·r10,,,.:,_.) O"'ru~""· · .. · .... -,~•;. r,..,/.. ~-s. • .>-.J ...1...1. ::7·· l.JV:-··•.•t1 <.. ..~ ..·'· ~1...- -·--~ ~ .... -..~.> II .a. 

obj3c-'~i.:)rr. · It il·m::.s not cor.ii)etont to csto..'.Jlish tho de.to )f nccuseclt s 
initial c.;)sonco ·~*. Tho romaininJ entries, na.do sutr?oquor..t. to 3 January 
1945,. vmre pro;_)orly rocoivod in evi:lonco ***• ..<21 Evic1.on_s:2~ 11 The do.to of 
initio..l o.boonce ~-;a.s pro:,erly ostablishocl by 'tho test:incny of Sorcson.nt L**, 
rrho iJy his· tostinony sh0rwd tho..t c.ccusod, thorotcforo o.bsont on .zl.§.§1 rro.s 
clue to return th2..t clc.y 1:-:ut fp.ilo·: tn roturn and us.s not v1ith his cor.i~xmy 
until 14 January. This ovidonco ;10.s sufi'iciont to support uccusecl' s 
o.dtlissinn that ho ubsontcd hinsclf' uith·mt. loe,vo u"Jout that tir:le. :~ccusocl' s 

- -.mrds wore tmt ho tt0ok offt. Thi3.·~~rossfon ha.s o.chiovod in t:1is vm.r 
tho c:ofiaito connot:i.ti.:.Jn 'JfJo;o.rtinc .lliJh~u.t '101v.D th8.t m:i.s found in tho 
phrctso lovor tho hill' o.s usoc1 in the l::.st ·,rm.r 0 This in:Lthl :i.bsonco 
ulio;_:;od ***, 2..nd it-s~ur..nu.thorizod cho..rc.ctor uas thus ost:J.blishod inc1ciJo?:c1.. 
ontly o"f the :inconj_Jctont ncYrniµg report ontrJ. .t... ccusod told tho inv0sti
so.ting bfficor tlnt ho rrns returned to his organization by. the nilitJ.ry 
police three or four ckys after his initial absonco, 28 Octohor, nnd 
ronn.inoG tt.erca o.::iout t·,-10 h0urs 'Joforo ho loft w;c.in. · However, o.ccusod did 
not rope.it this uhon he tcGtificcl unG..or oc.th, a.nd the c::mrt mc:l -a ri::;ht 
to c1isrer;:::r_d th_i3 sto:t@sm-1 to tho invcsti;~o.tinc:; officer a.s $01.J-se~. 
The C")urt l'JD.S justified in findinc -'chat a.ccusod HD.S J.':lOL ·fron his or,jan
izo.tion..r:or u period of 2":}· n')nths, nnr:'l fron this protr£J:ctod o.baoncc, . 
tccuITine.i.n c.n uctivc zone af nilit~r'J opcr~tior-s, it had tho richt to 
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DsSEF'.l'TON 

11infer intent to desert nnd to fin1 hir.1 e;uilty o.s clnrcxl .. (Qi :;;;~~O J.£,~i. 
Fo.ssn'l.cht •. S1_f;.ur: 45L, 

Accused woro fou.'1d ~;u.!..lty of v:;.ricus :1oS·Jrtfons in viohti·m of 1:.1 
58; of' various 1.';TOLs in violD.tion of 1.:1 61; of broc.kinc; tbo:r± i·0.stricticn 
in violg,tion of AH 96; '.lric1 of osco.;}oS from ccmfincr.10nt. i.n v:J.ol:it:i.on of 
J...i-l 69~ HELD: 112Q~.LLY ::nrsuF~1.C~'.lf'.r__:m._1\.m~ .CU. P.1.2£92lf'c_Ci!J~~JoJ..;. 
1... cc'J.sod oloctoJ to c~ofond themselves, 1 'n1~:t-:n:·ontl~r ~:;oco.uso §l!Q..~-._.2.:.2:~91 
uhon thoy ho.cl roqucstc;i~1 rroro not :~resent. 1;--:~~~o" It n.pj_~o:·.rJ th::'.t tho ::;o 
roq"--Dstod counsel r:oro ff>t :wo.il:t1Jlo (h:;::.rsc.y sta.to::-.10nts)" '1In .tho 
o.bsonco of nn o.~firno.tivo showinc; to tho cJri.tr:i.ry, it t7ill oo J.~2§.Wicq 
th.'1.t indiyiduo.l c;un.sol w:i.s n:it roc.s0nniJly etv:i.il2.1.)lG o.nrl thc.t thoro rm.s 
no abuse of cliscrotiJn on tho purt of tho c;n-..rcnin : nutl1:,rity -:<-x><-. If 
11 Thr-i ')rosi·,:iorit-....t. . .i.- ~n'1 ~i.1· ..... -~~~-~.;.,,..-~~'::);,,_~re;"'o~t,-,r',~r "'u.1· r...,,~-·r;··1 u. · t'10J. 

1 
v ,..,~r r1or:''"',-,I"'...;..;.~ ,,-.i.•.)Oll r•c·C'""'.'QJ.: c ......... L -. '"""~._ 


ud.visubility of usin.:,: th~11la.1 _ 1_y ,.,,~c:J~'i:::!t.nd J.ofcnso c_iu.110uL His 
rcrsu.:i.sion rio.y h;t.;-~xl a.c~uso:i'clt:i-;_~c.t::;ly to c..ccopt c,n,l i)lo..co unc1uo 
confidence in such counsel, rrho tho:n fo.i1o·l to r.:.;J.ko obj octicns to cortmn 
in.'.ldnissitlo c...11d inconpotcnt ovi:lor.co, Since thoro is m...::rr:~:Q!J2.iiif.n

• t t • ~ \.., • 1 f• - 'WL ;j,:J vD.[}ll.11S mi o.ccusou. uc ing alone .D:.2-~2:2ll..i2.~-0nfil':..~~r:coJ: -"" "; r1.9....hY~L.!Q 
D.111.QJ.:!-}).t of influonco or porsunsicn sl~ou.Lc1 t0 o~J~::,loyacl in c:iusiu;-·: :::-.:n 
o.ccusod to accoi)t ro:.:;11l'lrly o.p:-iointo 1 c:'.of'onse Gcu...1sol ':rhcso so:.'vico.s ho 
docs n0t closirc. However, it np:)onrs 71->(-X· trnt; nccu:>ocl, o.s v:oJJ. <.lS th.1 
clofcnso counsel, nctna.lly p~r'ticipo.to(1 frooly i;:-1 tho cross,.ox.:J.rxLrt:':'o.tion 
of llitnossos o.nc1 conduct of tho dofoncc, so th'.lt no :Jrojuclico rosuJ:tod. 
to a.ccus::ids' substmri;in.l riC;hts fror.1 tho :-.cticm 'k>H~,. M:::,ro:wcr, ovL1onco 
uhich shoul::l r.c.vo 1~con oxclu0.od if i)ro:Jor o"cjoction ho.cl ".:loon nndo t7ill 
be oxcludoc1 .fron c0nsic:orntion hero -:..-;<-*. 11 .{1l.Q£::[.c_:is_~.§.!.. It, is o.st:-i..ol:ish::xl 
11 that y:;rior to 12 Doc 44, in the :CTO, only tho coI.i:-Jc.nt1ing offi.::::ir of the 
report:L.'1:; m1E: ·or in hin 6.bsonco, tho officer c.ctin; jn cor.~-!1D.'.'.1\l, had 
uuthorit:;r to ~:Len:. as distincuishcd from J2.t.9J2il.t9., ox-i::;ir-nl r!l.£:1..-:'.RE 
.ro:)Q.d~;"l ·lH-~\, ·:'herof-,ro$ it is clo.~.r tho.t in the c..bsonco 0:i.' o.ny o.i'f.irr:ic::.
tivo sho~dn:_; f;Hi· that tl10 entries ci:nod b~r tho QJ~S...i§t'll1t p.d,i\~'t0}}~l 
r;ricr to l 2__fo:..<:..M...noro no.do in tho ro~;.11.a.r c-;urso ·01." "Jua:Lncss SD o.s to 
ronclll}r tho:i o.limissiblo under tho Fcidorz-.i.1 'cho'J bonk r:1J.o Y -i;-**. Sl'.c:1' '•-~---a""--~--...·--......... ..-.
entries uoro :1i~tproporly rocoivod in ovic1cnco o.n.d co.nnot bo corn=:.LetGrod. 
ho!"o., Excluc:1~1g them, there is no sub~to.nti::i.l, con)o"tont ovir1.:;l1.. :o to 
support the f:::.ric~incs of cui.lty of dosc:r·i_Lo~l s:;iccifid.::.tions, ;. :;, i.o other 
Spocifimtion.:>; 11 inC:opondo:nt of such invTin.issiblo r::orninc; rc:;::ir . <:'ntrios, 
thcrG is suosto.ntinl, COEl)Otont oraJ_ L:.::_:J..no!ly ';t-:i-~." J.. s to a. '· .::::-d. 
group, there is n.doquc.tc evidence es'ta::.~_:I :·.h1.n(; tl1J 5.:'1.li:,ia.J. !~-:::.: 1[, -...s of 
21 Fob 45. 11 'rhoro is no sho\1inc, hor:ov0:;..•, U:ia.t t!'::: J.r:o:_, oxis4;.;).J ~mt.il 
30 f;.1)r 45, us nllocod, or for any other c:;rt;~:.i.n pc:c'i.oc1 <f t!.n...:, 'h;:.i 
of tho it or:is of i::roof for do::iortion **7< is that <F·~"·: ::;od Is 11b_,o:·.'. o -;.n:1;:: 
of a du:::i.tlon o.nd uas torr.dn-1tcc1 o.s nlit:E:;ccP ~<->d<-., :.:::i so-ca·i::,;c~ ';:;;hm'."".:.1 · 
(l~U- 28) QO Sortions. i t-1;·· ho.ldtk.t p;;-1")1;-;S JCO Qll.~.'C.t ion 01' t Ol'L;i,:.j;:t{o~l9 

of tho nbsonco is :L.·1.r:·,c.torinl kJca.u.so tho offense is cc:-:ipl,:ito at tho 
r:ioncnt tho accuse:'!. n.~)sonts hinsolf' rrith tho rcouisito intent **-Jr,. M()ro
ovox, in· 1.§:1,;ro.~hl' (L.\l 58) c!osortions, such u~ is noro a.llo.:;oc1,noithor 
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-----!ST 58 D:SS'\fil'ION · 

i21J'roo:' of Intont.; Unai.~thi!>.r:5.zcc1 Absence- - -------· 
the r;l1.ce nor B~fil2:1i.n'.1.t}211 of tbo c..bsonco is nn ossontia.J. 0J.or.10nt 
~Hl·JE-. Tho quJstion h.:::ro ~rosontucJ. is -,;1hcthor it was noc0ssarv for thcJ ·)ro

t . t t 11· h . u J;occu ion o os .J.) is a.ffil";:ln.tivoly tho ti no :)f torninnti::in -J\--:H~. 11 !lTho 
I~a.nu::cl provLlos that onco tho c-onclition of;:~·;01 i~ sl1'Z·.mt-o hnvo cxi::::tm1, 
it ma.y co l?.TQ.~::1-:nod to ha.vo continuud, in th-:i ab.sonco :of oviclonco to the 
cc.intro.ry, u:--itil c.ccusoc.1 s roturn to militn..:r-.r c:ntrol -ldHc 0 Bui·, tl10ro is 

no ovfr!.01100 as to ::h.2;tJ;. .il*"* roi..111:110:1 to :r:1ilicr..ry control. '.lh-L:i.o ho rms 
soon in tho stockaJo apout 14 l\'hy 45 ~ ho ni:_;ht noll -iHH;- :>le.vu :..·o~i"t:rnod there 
·uithin a. fm-1 hours ***, in ·.-1hich ovor.t tho lr.foronco of o.n 1Gtc:n-G to clos
ort rDuld 1.:.:0 unwo.rrr.nt-:xl c..ncl unroo.son'1.blo. ·ir** In tP.c ab;:;onr.o of c:..ny j_)roo.f' 
of durn.tionll :1 only cm L1·:oL ;ms shcr;m on this chc..r ·cc.1 c1osortion. (CH ·I'.:t0.2. 

/lQ35. CJ.':'.~i...£Lo.l 23 Oct 45.l:. v -·

J.. ccusod U:J.S found C~tlty of 0. 4l~c1ay cosorti·::m in VioJ.c~tir;n ':'Jf JSl 53,. 
HELD: IEGJ..I,T,y SUF:B'ICIENT. iJ)_C.2D.f0'.?.il~P..!\~ 11Tho ac.;011t who took tho urit-ton 
statomont of o.ccu2od road 24 to hi::i, o.nd told hir.1 lit v;'.)ltl...::1 bo totter if 
ho c:J.me clonn, told tho truth o.nc1 it -;-rould bo 'bettor o.11 tl10 1·:::i.yorotm.cP., 
li.lthough tho 17l'itto::1 stc.toucr::t clcos n0~ o.r::ocnt to a. conf'ossion of' tho c:i:':inc 
o:r dosorti::m, it is o. confession of tho )..Q~gr_jJ1£J.Jlil2\'L.Q.ffons~ w.1c1or L".7 
61 nnd tho rulos of oviclo:ico ro,:;o.rdinc; o.ct:lissi1:>:1.lity o.t' con.f'ossiG:J.8 o.1)pJ.~r
***· Tho a,7 ont' s sto.t0nont rloos not no.kc tho clocu:%:~_nt inc.r:1n5.ssiblo undo:::
MCM 19281 p2.r llliLJ:1 p.116, since not of a. cha!'CJ.('t.0r· Vto in:1uc0 n sub.stcm
tio..1 hope of fn.V'Jr or fo·1r of punisl1r.10nt j (:7i11th:ro:_:i is Lii.litnr·y I"-'--'.i" .:~.i1c1. 
Precedents (Ro/J.)rint, 1920), :;.329); D.QE.9..Jl.C.1..l.1_1rn_ii12u~ to si~e:i.k tho ,t.:rit.h 
arG not sufficient to ~one.or st-:..to!n:.Jnts nc.c:o in rospo21so thoroto inv-oJ.
U.'ltnry ***. n ~onoat_Ji.qquost:. ilTho c,·mrt also :r'ocoivocl c. conf:i.no
mont request, c.ftor tostinony of' tho roquostinc officer th::;.t he si13:1od 
smuo. Tho C.ocur;iont is ')ro1~~ttiv9 of n;jJ::l.n;:;;, it not O.lJJ:'GO.rin; thc.t tho 
m.tnoss e:vor sm1 n.ccusol or that ho H:J.S o:mfinod. on tho roquost;, but no 
ric;hts of accused >rorc c.f'foctod ~JY its 5.m:)ro:Jor oi1:1ission~ in vie:; of tho 
ovidonco of accused1 s o.iJprohonsion. 11 (GM E'.f'O 15~92. Ni.chol.G.§..'1-l5 So:i 1.:5.l~ 

J... ccusod rms found c,-u...i.lty by tho court of desortbn in V..: olo.tLm of 
l:S! 58, f'ron ab()ut 11 Doc 44 to a~)out 29 J a.n 45. Tho rovionin;' :c.u~hority 
chanced tho finc1.inc.; to ono of c'.osortion a.t tho t:i.mo specified. 11 f::-r c,n 
lillflQrtoroi.;}%1-J.Jcriod of time. !I HELD: IEG/;.LLY SUJ:'FICIENT ~ 11Tho init~,-:.1 
a~sonco, hn.vin::; boon shmm to havo boon U:IO:t::.thori~::;cl, ';70.S rn:2fil.Jp.of to 
have contiml.od until shown tcmimtod 7'7''--*· It uas pro~Jorly sh0'.m tornino.
tec1 by the r.1ornin0 report as of 29 Jcmmry ***. F.ron tho l.on~'.: o.)sJnco 
o:f 12. dq.z~ in a.n active thee.tor of opcrntions, toccthor wlth tho nccusocl' s 
stnton.1onts of intent, en 10 Decor.;bor, t110 court ccmld J_Jropor1.y infer that 
he intended pe:rr.innontly to leave tho sorv"icc of .tho U:,iSs *** It is tho 
opi...1.1.on of the Bo'1.rd of Rovim1 thJ.t tho Q..SJ.Jc:g (t:nuG11El on this oviJonco 
of tho .r.£3Ch0'lJ'.IB_'lt:.·l-;_hg;d.ty is not c.;.provine 'tho court I's finding as to -cho 
dato of tho torninntio:n, of tho c..bsonco did not vitiate tho finCinu of tho 
c:iurt of dosortion upnn the substan-!.i:Lo.l ovidorm;i j_):i'.'Ol)OrJ.y- bof.:Jrc it~ Tho 
desertion was cor:ir.littod r1hon tho stc..tus 0f un:mthorizod o.tsonco coincided 
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{9) Proof of Intent; Ur.authorized Absol12.Q, !J_6( 9) 

i7ith tho intent to desert, and the length of tho absence thoroaftor was 
but an oviclontin.ry mattor boarine an intent o '.i'Iho court 1 s findinG of 
tho intent to dosert$ based on conpetent evidence, was not disapproved 
by the reviordng authority nor in our opinion did he intend to disapprove 
the findinE as to such cullty intent. His t;l,ction tms n0t a. diso.?1)roval 
of' ovidenco o **** Tho Board of Review is not liL1it.od by tho reviewing 
authorltyts chntactorizrrtion, not tho ossontinl pa.rt of his nction, of 
tho period of desertion as t tm1otermined i c ,1'ho word t :y.n.doterm_tneQ.' is 
not here a word of limitation **7>'.-,, (~.ont: 11 'I'ho lent;th of absoncc is 
the doc:i.siv0 fo.ctor 011 tho question of dosortion ***, ancl I do not see 
hovr rm can detorr:dno the period of absence in the face of tho rcvi.euing 
authorityr s approval of only an undetermined period. 11 (QJ liJ±.9...l2.2C6•. 
~n, 1 Oc+t....42L· 

Accused ·mis found guilty of desertion in violation of 1~n 58, cor.lr.lon
cin:-_; about 17 Nov Mh and tornir.::i.tin,::; by a:;:i~rohonsion on 18 li.~)ril 45. 
HELD: r.EGJ;.J_,;_y SUFFICIENT CNLY FOR J,, m:.s.. DJS J.UOL IN U.IOU..TION OF LJl' 61• 
.{l) E~~]QJ'.2.~~·: 11Th~-flr;~;;nt ;f-~ccusoc1:;-s-·~ori1p::iny testified that 
accused w.<:.s not present for dut;y nor d:-1.d ho report to tho corip::i.ny YI 
lrovonbor 1944,( i,hc.,t ho did not porsonally cako a search for accused, but 
tb.D.t ::i. plo.toon serr:::cant :mo.de a soarch and roportod uo h:im that accused 
rms not there, and that ho did n'.)t soc hil:l a;:;ain until ho (accused) re
joined tho con~any after V-E Payo Tho conpany nail orderly testified 
trot accused did mt roporl to the company 17 Novenhor 1945, and that ho 
rmuld r..ave knmm it if accused had, since rthoyt alrniys told hill rrhon a 
r.:an repm.--teci so ho 17ould knon vinare to sonc1 hi.s l:11.i:U.,," 11Tho tostinony 
of th0se two 17itnosses d.oos not show beyond e. Tcs.00:10.blo cbubt that 
accusod rras :oot proSGnt ni·::.h hi.s co:npc..11.7 on 17 Novombor 1944 or on any 
othor date~ o.nd it is silent on tho question of h5.s o.uthority to bo 
o.bson-:;"" l2l_J,::Io~.J..:.1:1'. Ro2~~: Additionally a mo:rni.ne report on-try of 
25 April 45, sic;nod by a -vmrrant officer, containod (,Q;) c.n ontry showing 
roturn from JJlOL to duty as of 18 April; and (.Q) a correction of a 20 
Nov 44 entry of another unit, i.,o. that it should havo shown r..ccuscd .fron 
sick to 1...1701 rc..thcr than to duty. "This case c~iffors .from tho typical 
norni11g report ca.se in ·chat accused did not n.1Jsont himsolf from thg 
.7'-9.l!.9.~i.rn~-~i ( Conpany F, 11th Infantr.y).., Tho correcting ontry shows 
on its fa.co th:i.t tho alio~oG. uno..utl1or:i.z.od c.psonco rn.i.s f:~on another 
.Q rr:o.11~£1.t..2"9.!l_(i. o. Conpan:y D, 5th Modical Battalion) o There vm.s no 
duty disclosed ty this record in;_Josod upon tho rm.rrn.nt officor r1ho signed 
tho m'.:lrnint; report to hnvo personal lmorrlodco of tho j_Jorsor..noJ. assi(inod 
to this soccnd orcanization$ r;ith i1hich ho is not shown to have had any 
official connect:i.on, or, a. fortiori, of thoi:- stc.tus~ Tho la.ck of 
personal knm7lodc;o roqu.i.rod to make such docur.10nts c.dnissiblo is apparent 
on tho faco of this nornin£j report ont.ry and its rocoffi.tion into ovic.onco 
VlaS therefore orro:1oous (ntJI'.lO for the Jl.G .30 March 1945, i:o.shineston, n.c.) 
This objection docs not o.p:Jly to tho fina.l entry *-H. Tho .rotur~ 
duty r:as to tpo rot;?ortinc _ynH;, ancl 1'..is u.."Ul.uthori:aod a.~)sonco r:as fro:c:i 
thn.t unit. Tho 1:m.rrn.nt of'ficer uho si[;nod this entry is r:res~ to be 
tho proper officer to nako this mornil10; report for tho ro~)ortinc unitl 
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Q6(9} fil.Er.Qof_ of Inten,:t, i Un<J.iJ:tho_r~_&cd .J.bse~ce 

~his entry estai)lishes a.ccusGd' s A:70L for a. portion of 18 l1.pr:i.l 1945 *'~*•" 
ill Trill:...Qn th;J so.r.o r.ay a.s tho cho.rc;os Were sorvod 'did not result in 
~rojtidice, in viow of both the defcnsJts ox:)ross consent o.nd no indication 

· thc..t ·n.ccusocl was injurodo 11 'l'he procec.",x1rc, hm;ovor merits t.ho sovorost. · 
,criticisn._.11 (_Q;,1 ETO 152.13.. Hanlo:z 22 So1) 42.l . --

Accused nns found c_;u.ilt:r cf a. 33-cln.:r :loso1-ti0n in violc.tion of !JI 
58, end of a. 'Llnck r.11J.r1'..ot offonse. Tho rov:.o~vinc authority disapproved 
tho finC:.in;:; of bhck nnrkot €;u:.lt. HELD: IEGL.LLY SUFFICIEI'-J"T. 11 T:t.e con
fession of a.ccused uc.s sh:.wn to have boon nnc~o voluntarily '.1ith0ut inprop
or induce;,1ont c.nd no.s roccivec1 withcut objoctio!l. 11 Tho blo.ck r:nrkoJv 
i'indinJs of L1uilty narc 11 •:lisni.:;:1rov3J boca.uso based solely on t~10 ~~' 
but there is o.doq_uo.te corrooorc..tivc ovic:onco of tho .9Q:r"JUs,:c10J.i£:tl of tho 
desertion 7'**· Evon tl1ouch hG c'.Culc1 not bo lo:::;ally convict.od on this 
record of tho blc.C"k n;;iJ.:kot cgo.r::Q.fh tho cc:urt CJulcl ~;ro~Jorly .£9.P§Jc':.or 
tho~..2_ctiv.itiQ~ ancl the incor:o ~horefroi:1 in clotorr1inini.~ his i_nto!lt• · 
othor pro;;;or cor-lsidora.tions on this pciint inclu::c his contim.~21 proximity 
to 1:..r:i.orican f0rcos to ":!hich ho cculC. hc.v0 surror.rlc1,oc:, tho nilitc.ry situ
ation at tho tir.FJ, :us ~rcc..ri:ic. of civilian clothes, possession of a ;:;un 
o.nc~ a lu.r:""';o sur:1 of r.-:.onoy uhc:i a.:J:-:irGhondod, l1is do::arture from tho cafc 
on rocof::r..izinc t~10 a.r::;rohcmc1ing a:;cnts, and his violent a;tte11pt to break 
arrest 7H*. 11 Tho i'in::1ir..c; cf Luilt -:-:o.s o..doqmtoly sup;)orlod. .{ G'·~ ETO 15342 
J;?_oason.._ 8 Soj) ..ill 

Accusoc: ':7<1S found s-uilty of o. nun:Jor of desertions in Yiolo.ticn cf 
AH 58, a.nl of' a. nu-:1oor· of' .1~WOLs in vicla.tion o:f J.~"f 61. RZLD: IEGJ.LLY 
SUFFICISNT. ilt :ro~n:..BcuJ.9~rt~: 111L:irTir.1:1.nc tmt tho DUJ.'~-.i.n.G report o:r..tries
*""* .:i.ro corJpo·0or:l; 7t·::""*, ;: th0 finC.in,-:;s ~::cro :;n::.pportod. 11 Tho ontrios -;;.7f-1i- in 
SU?port of S~xic .. 2 of Clur:::;c:i I c.nd S:)ocs 3, 4, nnd 5 of Ch...-~rgo II. o.ro 
sicnod by tho roginofil.fLl rx::i~.s.2ri..11.ol off~£Q,;: botueen 18 Fe~) anc.1 29 1hy 1945, 
during a :i,JCiri'.Jc'. VJ-hon such officer llo.S CXj_Jrossly authorized to Si;~;n oriz!
n:i.1 r1ornin0 rcpcrts ***; nnC. tho f::tct trot tho original entries rrcro .121'..9.= 

·ix1.recl by s·.ich offic3r f:::-cn 11 1 sur:ir.~o..ry' c:uthonticn.tor: and subnittod by 
tho corn~x·..n;;· cor.1r.la.ndci' Lfil~:or--;-;to.nd.;r:d operating arr.:y :)rocoduro docs not 
render th01:i inndnissible on tho c;rour.d tLo..t they c.ro t obviously' mi 
based on .D.QX.§Q.llill:,JPlQILJ-cc.1.-n of tho :)orsonncl officer, sinco, unrlor tho 
Foc1oral t ~.Qk...uU.Q' ( 28 U3 G!.i. 695), they ar3 a:1aissiblo o.s nritin:::;s 
or rocords:ltlar.lo in thJ rc::;ular cotu~so of busimss 7f-A-*. 11 Cortnin ~ 
doscri'b0d ontrios, t: si[inod botrmon 23 Sop ,2nd 26 Get 44, 'ticro _nqt ncs·:iss
ibJ o on tho thoor'J that the J_)Orsor.nol officer rrho. si~;ncd thon had an 
of.ficia.l duty -!,:•.o k:':lo-ir tho fncts nnd record them, boc::mso prior to 12 Doc 
44 a TIQT-SOJlDQJ.. ofi'i~Q! had no autho:-ity to sir;n c..n ori[;iml uornin:.::; report, 
as distine:,.,.lishod fr'.";11 authority to .i2~.r2 it (LR .345··400J 1 e:i.y 44, soc 
VI, :x>.r 42; ***). · Horrovor, since tho rcc::ird of tric.l o..ffirmo.tivoly shor.rs 
that such i.1ornincs ro:;crt entries v:oro r.ic.do by such officer o..t tho time 
of tho aots or events \-;hich they cvic~encoc1, 0r '.'lithi:i o. roasona1Jlo tiI10 
thoroaftor 1 anC. in tho retrt.l.12.r c:mrso .of 1:Jusi;.10ss.'Jf tho or[.p..nizations 
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DESmTION 

(9) Pro;f cf Intent; Uoauthor:ized Absence 416(9)--------------- ·-----·---------------- 

I 

Accu.seC:. was fo11ud t;i :~: t.y of tw'."l dr.8ortio;115 i.n 'Tiolation of AW 58, 
(§:) fron 13 £,'.c:1.1'.'ch :.o 10 ,:;\1ne L.5; <:.. r:d ~~) from. l?. Z·.J.r,3 to :..8 June 45. HE 

w:..1s also found. guj_lc:y _jf c.~1 Escc.})8 :f:ro:-;1 ~:irhrer,.:'nt. in violation of A':V q 
on 12 J:.me h5, H;::w. L:;c.d.1L-:.'. ·t.:,3,nFl:C: c~::T :rr; F'!ll-:7.'. ThG se::ond desertioi 
was not SU~~:'Oc.''Ged.---P.at~~E::C'-::-·iJ-:e·-~TIY.:2ncF: 3)'.(o\i8a~ onJ.y t!1e lesser offense ( 
of A.:;:01 in violation of X:J. 6:;_, '.fti:i...::. se:eond. ah3e:1ce) 11 ahile initiated bl 
an esca::ie fror11 corfine:nent. a:icl te~·r:i:in.;i.t sd ty .'.'!.pp1·ehension, lo.st?.d at mo~, 
01~1,- si"·,r d:>V" '~e Olnl-PI~e·" r" -;n ,..,...,.. -, ,.1.,+~on -",.., .... '1~~ d"'·oa-nt1, ....e +he fact'-~"' .j __ ~'-.J .:J: • ··- ~ -l ci~ c.. - ¥ -~.J ..... c: .. • ._.i, ~'·'· .4.. ....J...... i -'-~ ...... .... ..o.. ~.1. ...,... j 

t!1at he desi.rP-d to1rnpa~~~ C'.E::rtain 1::c1ie.~;--:r0·-a--c1vi1::;.a:--i livii1g in r-rancy. I 
Thus, his absence w.:ts 113i c}ter r;:ud. }':rc<Lon::sed or u:i.ex;;laine::I. Further, i 
the fc.ct t:1r,t his s3conr, at,se'nce teal· '~,la.ce ::i.fter the r,os:::;c.tion of hostj 
lities in this tnea:S-,r-no.l-:os ~3.:t ·1883 ··1~k-el~i-tT1a~ he entert.a"ined the int€ 
to red1in perrr'..&nentl:y- a~Yay fron: the servic~. ··In general, it may be sai~ 
that Americar.s are not now deserting in Europe:~1 E'l'O 154!..i.2, :BITano:l 
16 Aug 45. ) . 

Accused vias found gu.iJ.ty of a 4f.-month desertion, in violation of 
'..'T r:'q 'T"''""'· T""n'TLY cor-L"-rrI'7'·'1TI (l' A' ...r rni'~r> nP.po1·t e.,.,t...Y ee·xtractA _.::;vc. .~.. .i..:..i.LJ...J. ~i.J.....;..r-~J.J . ..:.>.Jl:L- ..u.• L.J.t.:1.J.. __)_·_.·_1~~<2._; ..:.:J:;o;:.__!~-- .... :.....-~:.~.J.-:J__;_;__ 

prior to 12 D . ..,~ 11h was i;a1!ro;::iorl7 :i..ntrod;,;.ced. '.,'.::'l:'le authentication of tl 
· origir..al · ~Hc-;:: was by a vrar~ar.t of£'icer, j~nior grace, withol:t indication' 

+',"' ~ . ~;-.,. ·~ l ..• -5--:---;:-~-;:;:--~::r-·-"., '9 ~d r 1~~.-.---.,---c··· 71"0 1
0 f vL'~ ~~J?a--_~;;:_{. lu Y"ll.:.J.C.l ne ., __ t_}l~l'.. .L -~C ....o:=t. 0 ,.:;.II iew .l.n I~ • .W.I. I 

11.:.h86,. :fari~~~~ d9~li:::cd t".'l ::;..nG.ulge i:1 the asf'UI:1:;:>ti_o:1, i:-J. t~:e face of the' 
irbe:..~en"f.]..r.i:t51·ob8.oiJ.1ties, that t~1'3 warrant. ofi'icor i::-i that. case was in : 
co~;u.~anrl of a ccr.i;.x1.~;.y, (At t:1e tir.-1e of the 2:Llthentic2'-:.ion of the mornin 
report in t.'.'t·3 ;:;i~'k.~~ .c.'-se and in \he_ prc~:ent case t21e com~nanding officer. 
or the off~_cer-:tcf{ng ir: co::'..:ma:1d of the rGpor'tir:g unit vms the only i 
'"'ersonlJ L -·1t"·ci··,'!..:. ne.r:·'"-" ~ o' ""3.,u;.· 

1·-e <'."l!CJ... a'"-r'~ent"'·~a.1.io"' ..A. \J.i..L:-, V ... ~ ,-~":),.Ci.J., -+ P'"'r1,,.<. ~&...+-)),?U ..... ~J. .l. ..,J, J 1 1~--i1Ql"I..J .S 1 l~.1.a•,r 1:7C...J jQ.t... ,t. -41 h• .4..V .............. 


44).- ~HH< J-Io-.-icver, tlrn a.:!:ir.i.ssion of this entry. 1Dut,yto ir.issing 1 was no1 
p!'ejuciciai. to accu.3edo (2) Confession: 1:. pretrial confession, however] 
---------- ------·- Ivr:i.s ~ufficicmt to s'1':ivr an .A.YiOL, 11 It is not req11ireci. that. the evidence i 
of t'.;.e c::ri)ns d.ol:i.i:::ti be si.lfficient of itself to establish boyond a f 

raa.:;0'r:ao2.c G.0-..itt tlJa"':. t'.-:e offemse ho.s ~;oen c JYiimitt8d, nor. m11st it co·rnr; 
every c].._?:c-1ent of tl13 of[onse; it is only necessary tl;i.at such evidence I 
sl1ow 1th<.t the offense charead has probably been co:1r.litte¢1 -iHH~. It isl 
h;ro inc.lopm1dently es:ta~'.l~ish.~d. t'.;;o,.t: u.t t'-ia. tir:;o cf ;t'.1e. a.llegod initial / 
aosence, accused's orp.razation was at :,1H:- (near St~Lo), Fra~1ce, and thi 
during the period o.f alleged absence lrn 3t'nyccl at irr•3gular intervals al 

I 
I 
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416(9) (9) Proof of Intent; Unauthorized Absence 
~-

a hotel in the Par~s area, somotil:~es fo:· eight days; on these occasions 
he had a jeep with him. Also during t1:1is period he 1'!9.S seen •too much' 
.{according to the military police) around the Rainbow Club, Paris 1 :Ln the 
.~fternoo:-1s and evenings. Further indepm~dent eviG.ence shov1s that when 
on 8 :;)ecomber 1944 /date of his apprehcmsion7 he was checJrnd for a pass 
PY a military policeman bec~use of circumstances which arous.ed suspicion 
ho displayed a trip ticket, anC: said a captain had his travel orders. A 
further ch~k disclosed that the jeep in his possession at the t:~.me and 
qescribcd on tho trip tickot ·:ras ca:c·rj_,-::;d on :."'lilitc.ry police records as 
stolen, c:.nd accused ·.·ras tal-:en into 0vstody; thus his return to military 
,cpntrol was effected by ai)prehensi.011~ There vras sufficient, evidence in
dcpend~nt of both the morning rGport and the confession, to sho·.v that tho 
qffense chargod was probably com·~1ittcd ~HH<- anJ consideration o:r the con
fession 2s evidence of ~:->H:- desertion was therefore proper. This case is 
clearly c1.istinguished from c;,: El'O 10331, !krsh.s.11 J0 r::es, wherein it was 
held that although there WaS sufficient CVlCfOncc, aJ.iuncle the accused IS 

,confession, in the first sergeant's testimony of unnuthor:.zed absence of 
· sane seven months from the batter:r,. of c:n abs·Jncc vr..thout leave of so:ne 
three months, this was ins,1fficiont indc1)endent Gvidonco to render ad
missible the accused 1 s confession cf t~1reG sop2rato su'.Jseq110nt absences 
without leave fron different organizatj,ons duricic tho sever! month period • 

. The corroborative evidence prusc;:1t in tl:e instant case ·was lacking in the 
Jones case. It was roccntl:r hold ti1at vrlw:~e a confession ad;;iittod both 
an unauthorized ~bscncc and bl4ck market activities for both of which he 
was.charged, and there was not sufficiont corroboration.to permit a con
viction of tho second charge, statc::icr~ts in the confession as to tho 
black market activitios could ncvortl1closs be consj.d0rod by tho court 
insofar as they bore on t'.1.c question of accused's intent to desert (CM 
ETO 15343, Deason). Thuc tl:c co-1rt horCJ prop1;rly considered the fact 
that accused twalkcd 0 11t' of the rlace of C::.ctcntion after his approhen

~ sion, had a vehicle which would have facilitated his return to military 
control at any tir:io, and was c.ct'.lally in and o~t of various ordnance 
headquarters durj_ng his absence, 1:7hich ff:cts arc contained in tho con
fession. Other prop0r factors for consideration on this point include 

·his subsequent use of a fictit1ous :1:J.mo and a:::;sm:ied rac±, his unexplained 
absoi1cc for a period of 132 days -;~-r->:-, and tho general military situation 
during t~lis period. Tho fact he remcd:'.lcd in uniform in. no way 
nog3.tivos tho conclusion of an i:ltcnt to dosort, since· tit is well lmovm 
that a nan of military a.go ~s safer from inquiry by the police if in 
uniform th.:m if he were civilinn clotbes' .11 Tho finding of guilt was 
sustained. (C~.I ETO 15512J;iillcr 15 sc·9 45). 

Accused was found guilty of two desertions, in violation of Arr 5'3, 
HELD: LEGALLY SUFFICIENT. 11Accusod w:is chargod with two desertions of 25 

· and 15 days r duration rospcctivol:y, the soc·ond corr:m.:::ndng on date vrhicn 
torminatod tho first. Tho evidence shor:s that accused was absent without 
leave from his organization continuously for 40 days, coCTr.lcncing with the 
initiation of tho first offense alleged, at a time when ho W3.S under . 
arrest in quarters, and terminating with the second, intc:i:;ru.p~cd 1 for a.·· 

----------~112- 

http:corroboration.to
http:krsh.s.11
http:lilitc.ry
http:arous.ed


J?.tlef fr:i.~tion :f tho~ on which tho first WJ.S o.llGeod to ho.vo ondoc'! 
ancl the second bo~:;un, oy hi9 o.p1)rohonsi..Q.!1 in civilian clothes in ~' 
w·horo he eluded custo::1y nnc.'. was o.ca.in c..p;Jrohondod, o.c;::'.in rrn:.rin'.3' civilian 
clothes, 15 chys ht'or. Tho inforo:1cG of intent not to :-..~oturn is thus 
bn.soc1 on substo.ntiJ.l ovL101J.co -JH<*. 11 (_CH E.1'.Q.1.2.2.4.~..Jil':'.rk .. 13 SGp 45). 

l~ccusod r:oro fcund C)rllty of c:csertirns -::f 11/~ do.ys co.ch, in viola
tion of:.-::~ 58. HELD~ illG.!..LLY SUiFICIENT,. ·.:1.c.cusc..::tst rr!:,o.son~;6.th ·other 
Q.~l:!.Jilloi:.ioD2_ c.1.uri::-ic; tho period of tl1oir· u"'.Jsonce, ·i!if rrron~f'ul nnJ 
tu.'Uuthorizod, w:.mlc1 not preclude tl:oir boin,::; o.~:isont ·.-tlthout lon.vo from 
their ormo ti {g.:r ETQ...122i8 .i. Hmpt:t!L.£.t...QJ.....J.4...§<W .4,.'1l.:_ . 

Accucorl ~-ra.s f.1tm.J c;uilt:r of ~ooo::'ti>r.. fro::1 c.h:ou"t. 31 J~uc to 19 Doc 
1944, in violo.tion of J:.7 58. Ihi.:LD: IEG.t...LLY SU.l}?ICIEl?l' ~ navor lofonso 
coUn.::icl' s objoction, n Tii.tno::s uc.s ro:uit.toc~ to tostify a.s to tho content[ 
of a.n c:t:rtolo:)o fcunc.-:. on o.ccus:i-1 rrhon ho ·.mB to..l:o;:i into custody a.nd ovid
onco ·,10.s prosontcc1. tlr.t tho voh.i.clo in ~-:lrich o.ccusod uo.s sittinc; l:hon 
first o.:t•prohondod, conta.ino:::1 cort:J.in H-Jr.'.s of c;ovor11nont pro!Jorty. L'hilo 
it is ~01nis0iblc to show tho.t ·an r>.ccv.socl .9.i2Llrdi-t1.0 1:~ _o_1Jl~;r Qffo11.~ clurint:; 
lris lli1o..uthorizod a:)sonco -x-:H(- o..s '!Jo::-.rin:; on his ~ol.f1 nJt to r0tu.:n to 
rn.ilit!.ry control, tho rroof of such oi."fonsos sl:r-·c1ld to_ cow.plate n.nd .u9.i! 
uoroly of a.n .11?01c:to:::1 €lliilli.cL)'';J..§_CirC?JJ8-~...s. · Honea this ovic1onco ..-ms 
incor.1:)otont, o.nd its c.c°'..;"lission constitut0..:~ error. Ino.sn1ich o.s tho other 
ovidcnco is clo~.r c.nJ ~-;mollj.m o.s to thd c;uilt of o.ccusod, it is not 
coliGvod ho '\70.S seriously projudicod th::iro~)y *>Hi-• t1 (CM ETO 15604. A:Tiorr, 
Z.,2 Sq;_) .42} . 

l~ccusod rm.c, f'.'u..'1,;, ::.:,uilty of (1.os::rcfon in violo:cion of 13 58; of 
stoo.lini:; n covor:nr:iont joop in violc.tfon rf J.~·; 94,; n.nd of o.ttonptinc to 
sell o. c_:ovor:.imont j cop in viola.tion ~J f i~"J 96. HE'.;..D. LEGj.LLY INSUF.f..I CTI:NT 
.IlI.l:b)J£• .lJ). ~:n_:::~~ 11 0n tho o7oninc of 21 Juno 45, nccusod a~)son~ 
h~..Qlf r1it:101..lt a.uthority fro::i his o:•co.nizc.tion in conJ_xmy uith a.nothor 

· soldier fro;:1 his m1it. In c..bsontiri,:.-; thor::.solvos, tho non took with theri, 
i:·ith)ut o.uth-::-rity, 11 tho vehicle c1oscr5'occ1.. nan 26 Juno they ontorod into 
nocotiations r;ith corto.in Bol-:_;i2n civilic.ns looking t'brm.rcl tho so.lo of 
tho vehicle. ~Thilo o.ccusod's co~.1IX1nj_on o.~Jparontly rms tho movinc; spirit 
**-i~, o.cc·us o'.1 o.lso p:>.rticipatoJ. *.,'f*. Those tr:::nsJ.cti:ms loc.1 to their 
a.p1)rohonoio11 o.nc~ arrest tha.t 1.>2.r.20. CJ.y 'oy Lnorico.n militat'"'/ police: 11 Tho 
finc1inc:s of cuilty 011 tho L..~7 .2?.- J.nl:. ;)_6 specifications uoro supported. 
"Hor10vcr, it will to noted th::i.t tho .iXi.}~, nlth0u:·;h torni:no.tod by appre
hension o.nd n.ccoc.)c.niod by c·.thor illc::;:J.l o.ctivitios, rro.s of .2. d~ 
c'!.um.ti-:::n only. In .::i. protrio.l stc:.t:.;I1o:rl:. ~ o.ccus::;.:l o.ss0rtcd tho.t c..t tho 
tir::o of his initic~l a.bs::inco his ccr~po.nion tolJ hir~ tmt ho rrJ.S r_;oing to 
a no::i.rby Polish CCJ'.1p in o. joo~) to pick up sono lc.un.:1.ry ~nd '.ms r:;oint~ to 
return to tho o.roa ir.r.wrlfatoly thoroo.ftor. On tho 1x~sis of those ~'.::\: c,_,~; 
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DESERl'ION 

roprosonto..tiJns ho c~ocidod to c;o alon~ t for tho i~ic:o. I Thoroaftor, his 
COIJ.i..:;anion refused to roturn and also i)rovcntod hira from doinc; so. It is 
thus soon tmt accusccli s o.bs:oneo uc's ,llilit~.Q...r__;2;-:.q,Ln:-'od n9r uno:1.~'1.ip.Q.Q 
and there is acconlinr;ly little '::o..sis for tho infcronc:o tho.t o.ccusod' s 
ubsonco rJ:J.S .:i.ccor.1pcnrlod by tho roquisito intent to constitute his offense 
tha.t of dosorti8no F1.rrthor, tho foct that his c.:Jsonco ti'Ok plo.co afto!: 
tho cessation of' QQ..€~.i.:J)tJ.sl! in this Thoator n.:-.l:os it un.U2rnly thc..t ho 
ontcrla.inoc1 tho intont to ron:d.n :;Jor:-.10.nontly o:I::::J frou tho sorvicoo In 
conoml, it no.y bo said thnt linoricc.~s a:::-o not TIQIL cosortine in Europoo 

.Onlv an ;,nor, r;as s..1-ic;m,. i,g::I ETO 1619~ 0hachs~.1£..2--l2 8012..)Q) 

Accused kl. Bralro v:as fJund c,uilt~7 of. closorti'Ill in violc.ticn of l.H 
58 fro:o 17 Mar to 6 !1.pr 45. J:...ccu.sod Loono ~7J.S found r;uilt~r of dosortiJn 
in violc.ticn of J.Il 58 fron 19 l.~'..r to 8 Ju.."'1 115 .. HELD: .~-JJLX_§l[FFICJ~fil 
OI~LY FOR L'.-:OLS :rn VIOL'.TlON OF.;.:7 <?..~~ .iJ) "S..h.'?1:::,~nosor.tlor!.;~. This tYl:X~ 
of c'.osortion is ono 11hic:1 h'.l.s occurr::;J u.""lc:::;r :.~! 28 circunstc..nccs$ oven 
thouch not allec;od. 111..ccucod ::::'.:.,::..c:;::-ito-:1 tho:nsolvcs fron a .£,JSt GJ.~.QU 
Lthroo miles fror: thG front line_§/ r/noro t~ioir co::.l)nny ho.d boon for four 
or f'ivo d:i.ys unclor:;cinc traininc.; and 'prol_~nrnti.on f·::':.~ c.. i:1°vo upon conplo
tion of our a.ssic;montt. The roc0rd contc.i::.1s not tho sl~:.)1tost ovidonco 
of when or Hhoro tho con:)any rra.s to nov 3 er C:.iJ :-J0ve - to sc..y noth~.nc of 
nccusod ts knm1loC:c;o tho roof. Trn:i:!l.i-12: of a con:x1.t n:ut i.":l:Jort.s u."itil:mto 
cor:hat 7 but is net ..rroo.f of its i:.minon~,. nnc1 is il1s1-1..fficiont a.lone to 
sup1Jort an inforc.:nco of cm ir..tont to c..v·_:,id hc.za.:::-c1•us c"~uty 7H<-*. 11 It c1ooo 
not a:)pco.r the'.t those c~i)Sc:nccs follouod h.':'..rd U)on ~)rovi --:ous unauthorized 
absences to D.V'.Jic1 hG.zc..:.~dT1.lS :~uty. Nor doos it c.:::)cJ.::.~ -::,112.t tho rest c.roa. 
vras subjectod to shollin::.;. fil~StL'li:·l]~:.:_J:)...QJi.9.rti2u: _lo.) Le. Bro.liq: This 
~.ccusecl1 s 11 U..'1.t.'l.uthoriz::;c.1 0.1.;s.:;ncc r:f 20 c~::::.vs <1id r.ot, :'Jf its3lf clone, con
stitute n su1..Jstni1tio.l 'ba.sis fer inf;rri~~?r.n intont not to return -,'Hh~,

11ovon thou.::;h it uc..s tomi1r.to.:l iJy o.:9roh821si:m -irit* r..:D.ny nilos n.rmy,. 
(Distine;-uishod c::i.sos.) (::; )...l:rn: Tho ~§tt2u.11~i ·l=.1 s:1,~~-:inc; Lcor.o' s !'oturn 
to military control sh2uld net hLl.v0 1.;ocn nccoptsd8 It nffirr1~tivoly 
appears thLl.t Loono cl::dr:iod to h3.V3 roturnc:! to :r.:ilita.ry control prior to 
8 Jun 45, tho tin:o ho Tra.3 stipu.la.toc~ to hiJ.vo roturnoc1 *-H• -,7ith tho stip
ulation al.'!:uin:J.tod. thoro onl~,. reno.ins the :1roof t::ic_t Loono o.bsontod hin- · 
self without loo.vo 011 l9 fhr~b 19L,5 u:1dor tho s.'J.rnm circun2t.:;.ncos. n 
1~1thou::;h tho :Jlc..co c.n~1 TI3.nno:r· 0i' k:minuti0n is l1'Jt osson-\~~~~,_J_ in 11 :_loso·~·
tion co.so, 11 rrh.".t of tho ti1~1f_pf tcJ::,-::_:!,rgj:;.ig ~-:~1::sC'J)J a.3 hero~ -\::10 j_nc0nt to 
desorl mny b o i:.1forro 1: in ~.;:-,:ct. o.t loc..si., i'ro:-i tho c1ura.tion of tho un
nuthorizod abson~o? 0 ;10nco c...n urn::.1xthorizoc: in:lt'i.al absonco is shorn:i, to 
sustain a conviction of '£:trc:J.t:h!-,I· c1oQ.Q.rtL-n o:r11y such further nll::;::;o.tions 
nood be 12.!'Cvq1 o.s \7ill SU~\)'J::'t nn infcro!'lco of o.n intent not to ruturn., 11 

11 Loono CJul:l l.:o ]~~:2§.\li~~s:]. to h:::i.vo continu.oc1 Lr!OL only 'lmtiJ. his x·o~urn' 
which, a.s oviG.0110od b~.r M.s l):i'0SO!KO in c:c ..,:rt to S0.Y nc:thin;::; of hio st:J.to·· 
n:mt to· tho court, 1r:J.s sonctir::c Ru.')Soqy.ont to iJ. Ls imt:bl a.tsonco .:i.nc1 
prior to his o..rro.\3nncm~c. It ll ·(;ho 1'.'ofcro, foJ.:1_0\w tlr.:t ho n2y havo rcturnod 
ns ho st'.1tod he d.il1, J.'rio:::- to 8 Ju:.10 1945, ~1hon ho u:is n.llocod nnc1 fou.tic1, 
but not provmd, to h:wo roturnoc~. 11 ·It iJ C'..'ncludod tho.t his J...~:~o.k..tomi
no.tod o.t a ti.ea n')t sh·:-·:n. 11To holc1 cthoruiso 'i::)uld bo to onc.blc tho 
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prosecution to throw u1)on an· acc;:~tso...,d tho hi.rclQ..n of proving his roturn 
-;'**• To thrust ·such a burden UDon c.n accused ·would. be to conpel. him to 
prosont ov:i..::1enco a::-;ainst him Golf, and is, in effect,. :z_iolQ_M.on of AH 24 · 
-l<-7H~. n llProof of an unauthorized absonco for an undetominod period, 
cor.u:10nced under tho circur.1stc.ncos c.s hero shown, does not sup:Jort an 
inference of u.n intent to desert. Leone ts offonso ot A~JOL ua.s coI!ll!littod 
vrhon ho a'!)sento:1 hinsolf. Insofc..r u.s the offense of li.HOL vms concerned, 
proof of its durc..tion uo.s uJmocoss8.ry *)~*." i)) Cit:Lzopshi4 "Public !av; 
221, 70th Conc;ross, a.i.J:;roved by tho ?resident 20 Ja.n 44, anendod the· 
sta.tutc rolo..tinc to loss of nc..tion::-.lity or citizenship ao D.. result .of 
conviction by c-:iurt··r.i::i.rtial of ,fos:;rtion in ti.J;10 of TIO.r (54 Stat.1168; 
8 U.S. C.GOl(g)), so as to lfrd.t its application to persons who arc dis
honorably di3cho..rc;;od or dis;:iis3oc1 fr0n tho service a.s u rosult of. such .. 

. conviction. Tho ru:.10ncklcnt provides for restoration of nc.tiomlity or· 
citizonshi:J lost by dozortion in tirio of tnr to j_)erso1:s restored to 
active cluty ih ti.no of vmr, .re-enlistod or ro-inductocl in tine of war 
\7ith permission of coni;otont r.1il5.to.ry ·or nc..vo.l o..uthority. Tho o.nencbent 
however, docs ,UQ!._ oi:Jvia.to tho no cossity of _re;tievinr; by a.ppropri::i.to · · 
o~1o5_£.f rqfltoro.,!:l.0112-tto fooI'.l.J:cr in rrhich tho o.ccused' s citizenship ho.s 
boon plncod by his illocnl conviction of desertion o.nd t110 sentence. of 
dishonorable Jiscbarco bo.scd thereon, dospito its suspension by tho 
roviorlinc o..uthority. 11 (4) Doth'a.ccuso·l uoro cuilty only of .l..i70Ls in 
violo.tion of J..TJ 61. (_9:11 ETO 16196, Loono sit o.h._16 ,Oct ~?_l. 

J.. ccuscc1 rrc.s f:)und Qrllty of desertion in violo.tion of ;..~: 5G; of 
osca.po from confinement in violation of ,;.~r: 69; ['.i1c1 of housobroo.kinc in 
violation of J..Tl 93. HEID: 1.EG..f:.LJ:,Y SUFFIC~. ill Tho offenses uoro n.do- · 
qua.toly provoc1 • .(21 Go;"}g,ral ?ri~o.ner~ 111..t tho ~d.no accused was trio-:1 his 
status nas thc.t of r. c;onoro.l i)risonor unr1or Sentence of 5}_isho_1'.'_2.ra.bJ.:q 
<'ltsg1.1q,:i;.:::;g__J_fll!.112Q.ll£l.Q.cl}. and a ton yco..r tern of :i.ni:,ri.sonnont. I~ltho:ic;h he 
110..s not doscriboc1 ,g.nd ic1entifioc1 as a r~oneral ~;risonor in tho cha.rec 
shoot a.nc1 spGcifications, thoro rm.3 no question ::::.s to his identity, as 
he plo'J.do~l to tho jonoro.l issue t:'.nc1 by so doinc; c.~1.nittod th:J.t ho ~70.s tho . 
parson c1oscri:Jod. in tho Si)OCifico.tions *'*'*e Evic1onco af nrovious convic
tion for offonsoS cormitt;cl by UCCUSOd rlrior to tho timo. ho bOCDJJG a-
:-;oncral :vrisanor rms received in ov-idonco. This wc..s orror inasmuch o.s in 
tho ca.so of a conoral prisonorj ovicencc nf previous convictions admitted 
should be linitod to evidence of offenses coa.'!iittcd durinc an accused 1s 
status a.s n conoral Drisanor *-:H~. Tho confirmin:__; authority rras apprised 
of tho nc.. uro of this error a.nd tho sentence inposoc1 has. o.ccordingly boon 
reduced. . CM ETO 16 2 'f!isoma::i 28 Sop 1,,5_1. 

Accused w:i.s founc1 ;:,;uilty of de:s.ertion in violo..tion of l~rl _58. HELD: 
LEG:..LLY SUFFICIENT. "Elir.dno.tinCT an 'Extract copy of P6rsonnol Status 
Cc.rd of Delta Base S0 ction Stockndd rccordmijc his escape therefrom 9 1 

Novor.1ber 19.44.9 for tho introcluction of v1hich unclor either tho 'official. 
statement' or ·'shop-book rulo' no proper predicate wns laid, the tosti-: 
r.iony of tho approhondinc officor furnished sufficient proof cf tho corpus. 
delicti to rcnclor adnissiblo. tho conf'ossi0n of ArJOL *7,h'(-• Tho durnti9n 
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of this absence, his rnisroproscntc:tion of identity whm a.'Jprohonc..1od, a.nd 
his admitted activitios during tho period involved support tho infor0nco 
of intent not to return which is ossontio.1, in this caso, to sustain tho 
conviction of desertion ***•n ( CT.1 ETO 16628 2 Quintanilla 5 Oct 4:21 . 

l...ccusoc1 W'J.S foU.-"J.c1 r;uilty of c~os0rtion in violation of l:Sl 58 0 HELD: 
IEGl.LLY INSUFFIGIBIIT. i'Tho comp0tont ovi:l.encc shows tl10.t on 28 July 
J.ccusod 1.70.S a. r.10r.1~or of tho 45lst P..oinforcomont Comp.:my, 86th Roinforco
:".lont Bo.ttalion, und that on tho rnorninG of thett do.y ho rms told by his 
Corapany Cor:inc.ndor to pack his oquipnont and co to tho assembly area for 
shipment after dinner to tho 35th Division. It is :;::;rosltr.JQ.£1 thC1.t this 
i:ioo.nt deto.cbr.ient .'Jf tho accused fror.i thu 45lst Roinf. Co. and his trans
fer, ~hysj.co.lly and on :x1por, to tho 35th Division~ 

The 'report! of tho.:.. shit?J2in;; .§.9.rr;o~!"l,~ trot accused rms not there (at 
tho assonbly o.roa.) nhon tho men lo .rt rro.s h::iO.r.§Q;,y,, This ..P..QJ'~iil.P...Q:t. 
~ Tho roe;ord docs not show to 17hora tho report vm.s mo.do or v1hothor 
it wns oral or in Hrit.inc;. Tho snno nay ho said of tho ¥chock' nado rlith 
tho 35th Division an:l tho result.inc; 'roportt fror.i there. This evidence 
uas, accordinGly, J-ncompotont.!1 Disrogn.rdin8' this incoopotont ovidoncc, 
there is no cvidcnco "tmt o.rJ~sod did. no~ ro;_Jor'G as ordoroc1 ~nd that ho 
did not leave for his neu comno.nd, in 1:hich case tho fact thett nccusod rm.s 
not present uith bis olc..1 cotll1and tuo days later, 30 July, tho day uhon 
tho search 110..s mdo, is utterly 11ithout sic;nifica.nco or materiality. His 
old company and co...r:J.p rrnro not his place of c1.uty on JO July. Tho .!Jl.Q.r.Ping. 
ro122~ entry of 9 .t.ugust 1944 was without r.nteriaJ."ti'iy-.. \"J'::-:onsful and sir.::
nificc..nt absonco is only th'..'.t ~·.'hich occurs in cor.nection wi"~h tho soldiorf s 
place of dutys. or his coramand~ gua:ild, quc.r'Lers, sta.tio:u, or ciJ.r.lp *"'"*•" 
( ~.~ E~O 1"2')0 Vonozfo. 13 Oct. 422.. · 

l.ccusod i7aS fo~"l.d c;uilty ·of desertion in viohtion of L."J 58. ,HELD: 
IEGL.LLY SUFFICIENT. 11 The prosecution sho'."rnc1 trot, on i-JD-por at least, 
a.caused had boon transferred to tho ** Inf2ntry Division.on or before 16 
FobruQ..ry, th::..t '\J'onl of this 170.s officially received at tho Division and 
th:it on tho sc.r.10 day accussc1 wns assicnoc1 to Compc.ny "~*, 7th Info.ntry in 
thc..t divisbn. Thero is some evidence trot accused did not report to 
Compo.ny **• It is roasono..'!Jlc to prnsi.m tbnt o.ccusodis ordered transfer 
uo.s from o. roplo.conont depot. His routine; to C.Ompany ~~ ;:o..s throu::;h 
Division Hq. It is a. fair goSUJ}Dtio31 that ha.cl accused roportoc1 or n.rrivod 
o.t Division Hq, ho rrould in duo .course rove appeared for duty at Corapcmy
**; and the corollary is equally roo.so:nablo that accused's fciluro to 
.::i.ppoar at Conpo.JJ.Y *'~ inc1ico.tod tha.t ho h:J.d r.ot arrivod at Division Hq. 
lTuilo this evidence rJ.o.y not convillao beyond a rcnsonc.ble cbubt trot accused 
in fact f.:::.ilod to rQ.129J=t pursuo.nt to his transfer and that f:i.iluro to rlo 
SO \70.S willful, it is sufficient circurastc.ntiaJ;}y to SU:.Jport the CD nfcssion 
of n.ccusod thc.t ho nillf'ully o.'bsontorl hif.lsolf r:itb.out loavo froo c. roDlnco
nont depot neo.r Naples, anc..1 ';7'.:'.S absent for some months *'~*. 11 (£JM ETO 17t;.r:J7· 
I~brnh..'lI!1 23 Oct 45) __ ... ____ .,. __ 
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JSl 61 

... 

Not Di~,:ested 

8414 Morris 11725 mtltfiolc1 15252. Lc..n1Jort 
8837 Hilson 11775 Portor 15268 Consentino 
9072 Diodnto (lessor to NJ 11830 Groan Jr ot :i.l . 15.304 TCLX 

58) 11972 J.. llison · ·-t5441 ·&,;a.nowski 
9572 Da.rmon 12096 ~~ ot nl 155C6 Bnd~ors 
9665 Hnnilton ot a.l 1.2447 Hilson (WJ.,C .· 15507 J.nc~ro.de 
98G6 Bouons · officer) 15550 App 

10054 Brmm 12481 Doninr:os 1565,3 ~~ 
10414 Hopki!l§ 132.52 Brn.,-·alono 15704 Co.rvor 
10466 S,"..ni'ord 
10496 Pierson 

l3292 Ko.zsinir (on. routo)l579:3 Stic'ho.m 
13707 Housel 16344 M:irtini 

1061(~ Morrow 14128 Brnndon ct al (ro~ucod byRJ~ 
10761 Bnlc1ock 14212 Honlo.n frora /,,TI 2G-58)· 
11269 Go rc1on 
11271 01Hnrn. 

14455 11i2.Q (r1/11) 
14,609 Pano.'.7os 

16565 Kim 
16889 Kli§.h 

11386 Toon (a.Ggr'.lvo.tod) 14,GOl rlinklos 17232 D:wis 
ll.4Cl Sanders 14G45 Gorrinr•or 173:30 Freund 
11637 Msnti 15062 Finiro.n · 17609 Hooc1 

17840 Bronson 
17G84 Fuoco 

---------~ 

ctoss Bpforoncos: 

385 (JSJ 28) 1.'.7 61 c.s lessor to J.~7 2i1-5t3,,: 

3147 Piorco 
8358 ID.po 
C70G Loo 
8519 ~:Leswlio 

ll987 Johnston 
14138 S·;itzor 
9665 ~~ct nl 

16022 Bo.rfiol::.1 
. 15223 Skucz?.s 
15225 Bnrth 
16196.Loono 
14.905 1hrtho. . 
14.735 ClGrk ct al 

416 (!ST 5G) · 1:c: 61 o.s lenser tri 1..--:: 5G: 

--9204 Simncr.s 
< 

10042 P<L1..."1cy 
16104 Blo.n,gholli11924 P0lidoro 

13655 Click 15233 }hnlQ.Y 
12123 lliiliy 13174 Droco 
15442 Bif~a 
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•AU 61 J~DSEl~CE. t"lITHOu'T. LE~ 

412 <21 (2) Pr.92.f 

Cross Rofercncos: 

... 

·, . 450(4):13770 H'Jreika 


. " 416(9~ 14735 Cl~rk ot o.l 

·~ ·7 •.. . 416(9 15433 P..11!.!12 .. 416( 9 ' -13263 Kolle~ 

399 . ·14455 Nico no pon. cQ.inl') 
452(7) ·15749 ~r 

... r 

451(32) .13126 Grc~en . . . . 
p.385 -' '. 9597 JD.lai nk (with 1.H 28-58) · ·. : · · 

416(9) 10842 R'"'.~ (insufficient ~~70L_ 6vic1onco) 
395(18) Soe !:lornin.:; fuport sur::r:E,rios · · 
416( 9 ). 9~~~Q£9.Q.ll . 
385 11987 ,Tohnst"n (Or.lit "without lc::ivo 11 ) · 

451(6) 11729 ~ 
.•· 395(49c)l5849 Unlton 

395(12b)l6149 Bnr;loy (ffritton "Dato fo.r M/R" 
· c.:::1uissiblo as JSlOL 
ovic:onco) 

385 15227 Ma.son 
385 15216 Mi1ler 

(2) P!'oo..;f 

L.ccuscd bfficor 110.s founJ. c,-uilt;Jr of o. nu::lbor of 'spocifi~tions o..llocs
ing his failure to ro~a.ir, in viobtion of J..~l 61. illLD: LBGLLLY SUFFICIENT. 
(1) Tho oviclonco sufficiently supported tho finriinGS of guilt. ~Cornus 
Delicti W3.S adcqmtoly ostablishod, to permit tho introc1uction of the 
confession re Specifico.tion 3. "Tho eviC:oncc shons thc.t accused did not 
attend any classes on 20 JanuJ.ry, o.n::'. thc.t a so::i.rch made for hira ci.t bis 
quarters and tho noss fniloc'!. to rovo.::i.l his whoreo.bouts. 1...lthouGh a. note 
w!ls lof't on his bod *** 20 \fanuar',r; roquestin:~ him to ro1Jort to tho cam... 
rnandinc; officer the followinc; n1ornin'.;, he failo1 to ropor-0 Tu.'1til *-:r* 22 
Janmry. This evidence clearly constituted sufficiorrt p:roof of tho qbrpus 
delicti *"f*• 11 ( 3) 'ITcok Erlli: "Dofenso counsel nlso contondeC. tilt since 
th0 accus od w::i.s not required to bo at his station from lGOO hours on Sc..t
urc1ay, 20 January, until Monday n::rninr;, ho s:1ould not be fc:mc1 [iUilty 
of A'JOL for tho.t :Jorioc1 of t:i..':lo. It is too .clear f'.Jr ci.rcunont th::.t an 
accused r1ho has a.cquircc1 voluntarily o. st-:::tus of nbsonco vrithout leave 
is in no position to clc.in a cessation of tn::i.t Gtc.tus during :)orioc1s when 
ho miGht ho.vo boon lawfully a~Jsent h_~d ho rc;JC".inoc'.. at his plci.co of duty. rt 
(Gr{ ETO :J_Ofi,98 Fisor.Dn i Jul.Jil : . ;'.. '· · , 

• l • :

... 
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[?\ P""o:-if' . r.z_ .~·- ' -

Accused offico1, vr::J.s found r:,i.-J.lty of cm !1r.10JJ nrvJ triO fo.:.1v.:::·oo t.o 
rop:::i.ir in viol::-,ticn of 1..";J 61; ancl of bo:i.n~ clnr..ri;~ in uniforr.1 in o.. :x'.b:tic 
place in violo.tion of J~U 96a HEID: IEGLLLY SUFFICE):T <> l1L.:£Gi}lJ}:_G__;!:;Q 
.&:12.J}J:: 11li.ccusodts fo::1.Jn~.2... t.Q_tili":fl. tho sa.m.clron 1;mll.ct.~~r._J=-2i:l.!'.Q.? C..G ho 
o.c".mittocl ho uo..:i roquirocl to do.? c1oos noi.~ c..,"'(cuso hit: fo..i.1.1J.:·o to ropo.ir for 
:tho brj_o:Cinc arid niosion o.s o.llo ·:oc.1 -if*-:<-., 11 .f~Jb;)..Jj;12li.S"-t12n: DofL•r;.so 
novod to st.rjko tho Sj_Jocifica.t.ions ro failll.."'O ~o rupciL,y on tho c;r-::.u.'1cl 

-I- • • l ., f' 11 • ' • • t' ' f • 1 '"'T ')f rn·i'I L,tho.t tl10 L·.::..w.cs t. 1orooi -O nrc.r11n no ~JorJ..c.'C, o · \,no C-'"·"-:i:-c:Y .( .. ~'·' .... .1. ·10 

couf."G correctly overru.lod this notion. llJ._ .~9DQ.Q.t__9oq~~~,,lE2~i:~)?.t°J.r;,, and 
12..ti£.ti.llL(....Q.i22W.;.9.J.U 1;roco:lin·,; itj :<.1,0 no·1_1·"'·!x~::,no .s..::·1·~~i:.iJ2.d•.l1:d.0.~ riithin 
tho r:100.r.d.nc; of tho no.nL:iD.l, arn-1 thoso spo'Jif.ico.i;~.8ns tc,:1:1 ·co c:<.i;)lc:.:':.n t:'J.o 
csra.vity 0f a.:J. LrlOL of oth::irrdso roht:i.voly littl.o soricun:o:~::~ -:i'iH'~ Ev~n 
if thoro ·.-roro o. r.iultiplication -:HHt- .1 tho error is h'.'..:.:mJ.oss s5..n~u o.ny 0llG 

of tho S~!eci.. f::.. cntions s~p:)orts tho so:itoncJ ·;H<-*~:' (.So:::-:.!.Jonc0 rns dh;idssu.l 
o.nd TE'.) . (.QM ETO lll?Q__J.'uck0'.· 6 ]i:J...;~;£~ 

J...bsonco r1ithout lo'.'..ve rrill not bo :i.:nfo'rrcd fron tho prcwon ~i.arroD.dor 
of o.cc.u::;cd u.t r:. disk.nt stc.t.ion. (tho full cligo;st of this co.20 is vrnlor 
Snc ".lf\5o j' (err ETO i ., ~C3'. p...,,..,~,.o "' ,._,., I f:'.l 

- ~- J,..'.l . - . -v L. ,.. u._ .n. _.,, t J...-:~1:_.}id. 

1.monc othor thlnf,S, accused of'f:Lcor :Tc.s f•.:'l1J~~d ::;11.:!..ty of o.1)sc;n -~o 
without loo..vc in v-iolo.tion of l..'J 6:'1:. H.ELD~ D::';:-L.LIY SU.F'J:.i'ICIEitJ.'. l]!:von if 
a. portfon of nccuso::1i s nbsonco rro.s c1u.o to n2-?..DY J12Ql:E'ti.Qr-:_:L~:I1:£l..Jl'ip;:...J;Ic.J.thor 
a.s clcJ1:10d by o.cc--::s od, s-.1ch circunstci..n~o.s c:itl n'Jt a.i'i'crd ::i.. sui'l'icio:at 
o.ns11or to tho o.cci.lso.t2.on once ho C:.eliboro.toly o.bsentod hinsoJ.f ·:riohcut 
a.uthority *3~*. n (J±I E!.9 10J6Q. Gp,ilo..:r...J-=2 JuU~ 

1.1.cC'usod rms fot:.I1c~ GUilty of c. sorios •f J.JJ'OLs, in violo.t.fon of JU 61. 
fil:...!P. :_lill!:1"1J. SUFJ[Im;NUrf..)'-'d-11"' .QEJ-;J_._ ''Ecch oi' tho ori~).nD.l r.19:.;:;ii:;z 
.r:oJ1o:r."t cni~~.? of which duly cortii:'io<:.1 extract C'.::-piGs :-ror3 jJ'fcrocl1.;.;?.oc1 i.n 
s··:i.lJlJOl"t of 8pccificationi=; :i..~ 2 ancl 3~ HD.S datoc.1 prier to 12 Doccnbor 2.944, 
duri:r:~ o. period when there was :no nuthority in tho ETO f0:;:• c. J;;..Q))?.QDE;:l 
.Q.f£ic~ ~:.q_~i'lU an ori::;irul.l mor:1in::; ro:port., Sinc0 tho cvic:cnco g'.::(~~JI,:;t 
g;tiy_Q;l.Y. s~1cr..:: ·(,h'J.t tho oric;inc.l ontrioa woro sic;nod by tho porso:r-..:!d. 
officer; a.nd ho:ico tho::isolvos inc.C':.r:li38~Lblo as c;vic1onco, tho o:X::.ro.cc copies 
thereof uoro not com:1otont to prove tho 11:>.ttors roci:tod thoroin.i ro'.~o.rd·· 

loss of ·t-ho f..Q.~l11i:._q of tho dofenso to o1J.j Q.£.t +,o ·ch&:(:r adni sci.on ~"'**. 
Thora being no ovidonco of tho L'JOL a.12.o_;od in S:;,;ocJ_fic~at.:'...0:1 1 other th::m 
t~o ~co:.:,~:...~to~i:!,. morn:i_ne report o:,_1-:rics~ thu rcoorcl do~7 n?"'u ff'..l~Jpo~ ~ho 
fincb.nc; o:.' Q.1..1..~:r.y *'<*o Tho tcstJ.nony of tho co2~xi.ny r1..rsr. s:irconn:;; is 
s1;.:.'.:Ticior.t, ho;7o;ror1 -:·;ith-:>u.t tho i~1conpot..:mt no:rnin::; rff9-:>rt, crcr:i.o.s, -to 
s::-,o·;; tho.t accusccl obsontod hinsolf rJithol::G lo2.voj1 

C.8 ::::.:.J..oc;xl in .:::j::i.icifi
co.tfons 2 und :3'" nsin·:!O)J on 12 Doconbor '1.944, t.~100.tor u11it :::ior·~,.:,n':'.ol 
officers ucro o.uthori~;ocl to sicn ori~::ina.l norn:1:2c~ rGp'.;:~~s CCJ~r~~).L~·)~~ousr~, 
12. Doc 19!t4... soc IV), tho entry for 16 J:..ms.I""J in sup)ort of S:;,)ociflcci.tion 
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L~, \"f['.S cai.:'l")Otont. ovicb:o.co -¥.-J:-·:~ tn shoi:r L~1o:. -x--::--:t- on 11 .To.nwr:;r 19:'·.5- 'ThG 
entry shor1in;_; t?L·.1'2.?·ti~:-} of tJ:.:1.3 a.bs:in'-~:'-T ]?·z_qq,12l.~:~~Q~1.).f~ in_ tho n:i_Ji-;j'.J.ry 
'."'\Ol:!.co hoo.;:o"JL:.rtor--· nt A.,,.·~- Bo-1 .-·J···'.r1 '"'l·c·.i--.:--.,,·t·1 '1-·~r-~·o.~,- -,-,.,,,, ~,r·1---_r.:; n1': l.t"' ......J. µ ' J..0 .L...... 3. l_.W .... .J -'~.y ~ U.....i. .,.,, _,'f, \,~._... ,., ,:;._ ...-_J..,·,~.:,.;:;;..:, _....... ::.,::;.:; 

to c..ccuzcd to tl:o oxto22t of s:1ovJ.nc; tornl:c~-i:Jon of his rr.ro~y~.:"1:.L ::i.l.Y::lonco, 
a.nd thorofo:::-o •.7.:lS cor:i~xrto:nt in tho c..bson 1.}0 of obj c:ction ·k-J<-;<-. :: .UTi.J't'Q 
.lfa7 :Oor~]d~~'lC'~h_.19_ ,Ti:.l:-!~l 

j,r'cU"'c'd ,,....,,.._ ·"'),,....,., ,....,1i.,·1--y .,f',, i\Tov,...--1,,,..r· ·io: / 1rTor :i."'.. v:._,-._:_;~.·:-.--:.o"" of
.J \-"~ \o.v- 1..; ~.·... ~J.U L)··--.:_:,,,, -..J.., :.......L v.:.•. _,\; ... t..,-t.!·+- ~.~ ~.J~ _.l~ __v ... ~ ... LJ. 

rrJ o~l ·~r-···~. T'i'G"T•··r -"-"'"'FJ""'T''•'m r.••- 1. • - -1- ' ...... , .... , • 
...... ~ -·~ ;_..'..~..-,.:..-~.~_,;i....;..':;t~• ."~~~~f__.-4_1.'f,;.1~-::_~~~~~~;':...,2. l!JO On.j/. o-'llC".(-:;n.~C lJO 8.(JC~~· u .. LO 1.1.-\ll.1 1JB 

«-roro ox~rn.ct copies of tDrninc 1"cp·rts of t!:o .39-~1. 5.·::::)J.uc3u,;rtt B..:i.'Lta.l:.o:t!, 
19th R.:ii"JJc.e::.nont Depot, cortifiocl ~y tho a.ss~_::;t~-:.n·:, l''ors01c.:1ol off:Lc0r, 
lqth R"'")1 <J.c•nn.-•nt I)'"'")Ot (chto or ~o···+.-~L-r..L· ·~'.l+~"r~ 11-·;·i·_ "'r·-,,.,-·i--) 1-'~-.-f'-,r--,. ,-.,~);1·-~(l,• ·"'J:-.. ._. - 1,,.;.J; i . .,_.. - J .I. .... - ' v~ ..J"" -•'· 1...i \..,J ·--'~ -·lfl.. . ....., __ ...... J.'-':' v. _, .. .L • .,1.i. ,,.,,,,.. 

objc ctocl tho:.·oto, on the: r:;rou~:i.d th~-:~. tl:o ror20~1!',Gl oifi e,·;r lr.d net. r::~_::,;n.~jc1, 
iqh.;lo l'Ot ,,--.t-•.,.~-.;,,,,·1,y pl·'.,..'.lS'·d c"to·F'o.,..~o C" 1 ·n·'·..,-1f"' o'o- i'o,.,.' . .;,..,ll"' ,--.-0 ~-o n·-,---,.,r·~ .•.. ...l. ~ ... J..J..\-IV..i..-(..,1,-..L .- J..L. · V ' ~ .,.J ..J •'-•4...).....Q_. .. ,. 1-:> ~.., v .J...!....... . O •• v~. -".!.'.1.-'<....v 


ontly lv"'V"llorl a.t tl'O V"'; i·r1i+.,r of t'1"' ")''.""'-c-r...:·.o i nut'h-:»1+ 'ii-,+·..1' rn ( f· t.b''V \...&, • ._ • ...._ ..... ~- V~J --V .i,; 1...•'• J..j v L '-" .A.J."-".., tJJ,... vi.,,..i. ·J • .J . •• ........... 


oxt:r~n ct copios a.s 11011 a.s thd_!' int::xv::uc·cb-::i nith:u.t co ".'Iob0r.J-S:'..1.·o i:.of-rl:i
n0ny o.s to c,i.r8'.li'l3to.LC'Gfl s·<.1.:rro~"1.rline:.; tho i::,:-1.t:.2.l 1iscovo:':y o-:."' th~ e.11.ucod 
a'bso1-;.cos. Dofonsc c0ui1~Jcl S~!ocific.u:!.2.y c:1ll :;c1. t:;.o C"'UJ:t. 1o c.ttor.,,tic~1 ,':';·* 
to tho fa.cc tllD..t tho ccrtif:i.cc.t.os ~s -:.o ci.nthc:rt.icj:+:.y -)H<---:< bore t~10 s~.c:'1cJ.· 

ture of tho nssi.2tcn]__:~:~r::f.£ill..'1C~l_0.fj;~~~~:~ O!);]G c·G ..:.on on. the c;rol:11:~ tl!ct:0 
tho mit j_)orGcnnol off..Lcur r::1s n~)t c.u.Ll1ori.7,13:l to a::':i:;h3:2~ica.to tho w.:~:eo..ct 
copy nay r&~t.- tho1•oforo bo ro.:_p.x·dod CtS v;s.ivccL \: It is held th~-7. 11 :J. 

E.~r1?::1.-::s;:,.&-r,;-:~~12.s·~ a.~; 17it.b LLny ')tl::;r 2~~2L?~-~-~:J:9£·~.I~~-!" a·i.J n1.1-t:J~.arrtie:_i7,ccl .C:..-r.-:y~:.:.. 
to bo uc1n:l.JJiblo J_:tl G-v.5..~·~rr:.00, ii"JU-.Jt ·cc G(:f'0~;·jG(1 1J3r t~i:.:- .~.;l,..('~j_qJ~ .. -~.:-~~···:;·9.:. 
Ci,.-'1__ ,Q._1]_. +.~0rq,;f' ***:· ?t ~J.·'t.l(" ...,.-.""".!1('"1+"'·~t ·11 ).,..,.,,...,.r ..··1···1 OJ..t..-...;.~ ,..,r.r n,-..,.,·:rl !:',....,.•. ~"....·.i.•-,···· 1"'"'-y

-:__-_ ...,1...1._ "~"" l• J.J .._1...;io .. _-...•-L~J.- ..... u_.,.;1.•..;,_·. - ... J..·- ... ·• ...... .; .... .,.;,..._:. •• v\ J . .J -i...J ...... -....a ... 

; r,: . ..,. ;. ,. ,..,~,·'·-~r-1 '"" ,..i, i :'+'• f• .. T 'H'l'Q ..:·--:I 3.1...!·' l." ,'i_... · )tl10 ~n.~c;c. .. r:.u j,1... .clL--'-'.> llJ)O- .. \ ·~J•• v.-.• ..CJ J~_i~~~ --~ .J U•·•~-·-~. 

H'1"7 0"' o·'- ,,·I ~ll J·J, '5)'-"'.+. '.:l . lJ .'-..:••;::~-·-:...'-:..-~.~ 

1:.n::mc; other i"hint;s o.ccuscci off:i.cor 110.s foun.1 c_;uilty of tho follo'.'::tn:.:; 
violD.ti.ono of Lr: 61: (g,\ 1~no1 fron 3 to 5 Ncvo::ibor 1941,., cmJ fol:J.' s~'o cit'ic 
,,.• • ., L. • +' • . ' . • , • L " ·• I..LJ.lJ..1::.ros -...o ro:xi. ~ l' J.Or •rn.:.-:'·101:s mrt; io s ro ;_)TC·spu e·r,:.:.vo coc10n.1_, r.11.~-::.s:,.on.;:; a;,_, 
four> diffol"ont t·.Lrws r!itl.tin tho.·~ porioc1. 1-'~ 1.:~.JJ; I.J<.;31.LLY :T:.::~1£i'IOTI::Irr. f.~l 
l~'J.J.~.,;1r:l:~o.tJ-RD: ni7~u.lo nceusod t..,'ls 'boon s::ocificc,:i..ly cto.rcc..:1 rrith 1'2-'ilu:.."o 
to rff:!Cli:::· .::i.t. f01:~~~ SOiX.'.:.<:·n:to timo:.::. iY1cluclod u.~.t~1in tho noriod irJr ·vh~.0:1. - . 
ho U'18 t:.d.rxl for J.S:o.r.., :.t rms not 

~ 

.::ta. 11nr·o'lso:1nbJ.o r.mltl.11lic[~tion ?<~H;o 


?ho ih...':'J 2::;L!Ji-,1;2 j'Ji:J_::_r>.c; ch~.".'GSS for fc..i.l5.n:; to ro:i:)o:.'L for .::i. rot1:'~".:n.:J 

d , i' 1 'I ;-:.,..,;. (~'!R ....11· .... ~ r~\r,.....~..,1 ·rr~.Li1 a. ,.,:-~r--·o --11 
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1928:; par '::'/:; p. :t ''i) • .·1.0. ·tho :i.r:st::mt caso tho rJ1;:."-:ios ::o:r nh:.-.:t n 0G ·.cod 
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stables, fo..ticuo, schools, drills, a.rd rnro.dc::;, l.::ut c1o n'.)t incluc1G pra.c
tico ma.rchos or other ~)roviously s~)ocio.lly o.:)pointo(.: and ir;ij_)ort::nt 
exorcises of which tho .'.J.ccuse'l is cha.rc;oablo '.Ji th notice' -lH<*. Inasmuch 
as accusoc1 vms EQ1lrnl.J?.LthCL n1ticos po3t2,j on tho ~Jullotin boc,rcl ·*>i*, ho 
vms char[_;oo.'!Jlo with notice th:J..t 110 uo.s s:::hodulod for thos3 dutios 3.!ld tho 

. il:iporto.!lt roll tho.t ~n:-; miosion,g p1.".y in noclcrn wd.rfc.ro ia not opon 
to sori~us question. It is clc~r th~t unrlcr tho above provision of tho 
1921 MC!:i tho i~.t.url.o_;: cif..Qho.rp,Q..~ heroin ~iD.S Drcpor. 11 (CM ETQ 11271 .Q'~ 
11 fi.lJR.-45.l 

l~onG other thincs, accused ofiicor r1c.s founc1 c;uilty of (Q:) viola~~ 
tions of A':l 61, to ·.-li,t: (j.) a. stro.ir:;ht J.'JOL froo 3 J:Jovonbor to 4 Novonbor 
1944; and (ii) failinz.to ~o~~ir on 4 Novoubor 1944 o.t 1015 for take-off 
on, a con1)0.t riission, o.t 1200 for briefing for a conbnt nission, at 1400 
f1r ta.kc-off on o. conbo.t rdssion, ·and c.t 0815 for briofin(S for a. coo.bat 
missiOn; and (]2) of thd rrron~~ful tn.:cin~~ o.ncl use of an /..my notor vehicle. 
HELD: IEGJ~LLY SUFi'ICJENT • .(1) .£!1..§J:.; Mnltiplicity; Tho ovidonco sho-r;od 

1 	 11 tha.t accused lof't his station o.nC: cc.r.:m aroo. ~Ir** on tho o.ftornoon of 3 
Novmubor uith-;ut :!rO~'or lcr..vo )l ~:omission, or notice to anyone, in fact, 
uithout oven chocY-..in~-; tho bulletin '!Joa.rcls, and hitch-hiked to a torm 
t1rnnty nilos distc:nt un.-.,ro ho s~~ont nest of tho.t nir_;ht o.nc1 tho noxt day 
drinkin::;. 11 Tho ovi,:fonco sui•::ortocl the findings of e:;uilt on all tho 1~n 81 
specifications., J~s to m1]..tin+.,icU:.y, tho four SiXJcificc.tions ch-:.rcinG 
failure to ro'.Jo.ir 11 doscribo f')ur C:.is tJ:n:&t o.ffonsos nhich if not so chnrgod, 
;n :;::iropcr objoctlon nic:;ht n:-:•t h::wo 'boon shrn:m in a/'c:ravC'..ticn of tho A'JOL. 
Tho duplication *** c:oos n~;t :1ff.:ict tho loc;etl propriety of tho sentence 
and. tho findincs of c;uilty of th.:; s:)ocifico.tion nood not 'bo clisturbo~ .. 11 

(2) l•'IT 96; 'Jr0nr-ftt1 Vol1icl..Q~ Us.£1 111...ccuGc-1 c.ct:iits trot ho rms fJund in a 
j~,.n r;hich tho cvidonco sn0'\7S hnr:l 1Joon to.lrnn rrronc;fully o.ncl -rlithout per
mission n.nJ Priva.to E~~* tostifioc1 thc..t c.ccusoe!, roclo c.roun'.1 in it with hin, 
driving it sor.io of tho ti:::r::i. J.ccusocl rloos not Q,2mlc:.in uh2.t he UC!.S doing 
in tho jeep orHio'7 ho cc:.r.lo th::iro. J~s c.ccusod o.nd tho other occupc.nts of 
tho joop lncl boon toc;ot~1or in his tent durin; tho ovcnine;, tho nntura.1 
~3Sllprrl;ion is that they o.11, includinc nccusod, u.::iro cquo.lly cuiJ:ty of 
tho ~-:rronf~ful t.:!.kin,: o.nd use ~·f tho cr:.r., 11 ( CirI ETO 10721 Petroski 2. Mt;; ill 

L.nonc othor thinr·s, ac~mo:l rr2s f)tmd c,uilty '.)f o..n :..rJOJ.., in violation 
cf 1..'1 61. HELD! LEG:.LLY SUli''ICISIJT. Th::i [:Jill~J:~'P.Q..<:.L-t'.t..ca.tJ_cr; r. allo~os th~.t 
accused rm.s o.~Jsont ~-rith.,ut lonve ,;.;ror.: h~Lq.9J:E;Q..n,t. f".con 9 Docor.ibor 1944 to 
17 Fobru..-:.ry 1945; cut onits o.n:r Q.J.1021~211....2.f J]1D. CQ. Tho uru:i.uthorizod 
o..~8onco fror.1 his or-:;c~nizc.ticn 1;2s i-.irov::id~ l.s 1~ is n::it of of tho 
cs'sonSO-Of;1tho of.fence, the S-~,OCifico.tic:>n is not f::-,t::>.lly dofoctive ***• 11 

ICif:iETo.:_.1mg _s;::i~elJJ:_i...£"~ .451 

Accused via.s fou.'Ylc:1 cuilty of L.~701 in viol:.tion 'o.f lJ"! 51? a.ftor his 
_absence frora 12 N~J_yor.~bor to 24 D:iconlicr 1944.. lfil[D: IEG!.LLY IN3UFlICIENT. 
iU L..PJL.J!on,)_q.r.:_ Initially, it a;,-\)08.roc1 that tho offic0r '::ho s:;.t ['.S lmv 

- . . ~ co:rru..;.~~ . , 
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nonbor for tho trinl of o.ccuso~ had nctually boon dotnilo~ as such fo~ 
tho tria.l of nnotr.i0r. ::loYrovo:-, ~1 a copy of u nropor orck,:r, dota.ilin(J hia 
for tho trio.I of nccusod heroin, '7hich order ua.s orii:;iru::.lly onitt3d from 
tho roc'Jrd throui:;h a ~loric£1 QI:U':l: bus. boon rocoivod, thus c!isposing 
of.this juri.s1icticm.l c;round. 11 (2) Mornine Ro129r~: Tho findin~·.: of J~'JOL 
2,Ul.lt 1T1s 1.Jo.sGr1 solely on a. n.orninc rci)ort to establish tho initial a.1)sonco .. 
Tho Q..xtrnQ"t oo;iy his a.uthonticatod under do.to of 31 Docombor 19M. by 11} 
1Goorc;o R. !hr:!..er ViOJG USL. t , Yiho co!'tifiod that he wo.s J tho I~c1-juto.fil of 
**l<-! nncl tho official custoc1i.:m of tho r.iorni.nc; report. 11 Tho extract shous 
thnt tho nctuo.l morning roj_)ort ontr-.r ~"l'.lS sir:noc1 by 11G3orr:o n. Marier HOJG
'" II 113 • r" • t t '-" '-"U0,1 • inco an [L ;iu 0.11_ of a. unit is n:it n.s such tho duly constituted 
£.~al cu2t'Jc1la.n of tho ncrninc; roj_~or~f that unit, his Q.1,lthontiQQtion 
of an oxtro.ct Cf;QZ of such ::.~oport is in~Jropcr, but o. fnilurG to 2~t 
to such o.uthontic:::.tion r:my be door:,od a. uc.ivo~ of tho objection **''E-• fJ. 

different quostbn a.rises ':lith rospoct to tho e.uthonticntion of tho ori=
.einal nornii::F r.QJ}9~· In lfovon1.Jor 1944, durinc; nhich month tho purported 
ovont occurr-oJ nnd tho oric;innl nornin::; ro1::-ort rocorclinG rms ma.do, tho 
only :i_)Orson a."..lthorizod by tho offoctivo roi::;ulc.ticns to :m.ko norninc rc:ports 
m.s 1tho cor.mnnc1inc officer of tho reporting unit or in his a.bsonco **~t-
tho officer a.ctinc in cor.m::..nd', a.s providorl °!)y ::....a 345-400, 1 Mo.y 1944, 
section VI, ixi.rc.zro.:i_)ll 42. *** Tho cortifica.to of tho extra.ct copy, uhith 
is do.tad 31 Doco!.lbor 1944, sh01;s th:J.t 'llo.rr2nt Officer (Junior G;::::·:.:clo) Goorco 
R. MG.rior nns o.djuta.nt of tho cor.1:,::my. In n.cklition, the f4rny ROGUJ.o.tions 
provided th:tt tho duti0s to bo assi::;;nod R'.?:?:X.f!:.r.rt. .Qfficors 'o.ro, in conoml, 
for tho ~mrr:oso of rolicvinG COrr'.u'J.issio.!lod officers of a. considerable burden 
of o.dninistra.tive o.n-1 tocli~'1ic~l clotG.ilst (l'..H. 610-5, 13 Sept 1941, ixi.r.3]2). 
It is uoll knai:.m th~t ".7arrant officers urc; only very re.roly a.nd 1ll1dcr 
U."1.usunl circu":"lstancos coDI!landin3 officers of co;::rxmio s, ixi.rticulnrly in 
this thoo.tor. P.hilo it is, of course, .Ccmcoiva'blo tha.t tho Hetrrant officer, 
shorm to be an o.djufo.nt on 31 Dacqilbcr 1944, uo.s tho conrJc.ndine officer 

. of tho roplll cenont con~Jc..ny 0~1 12 c.nd 16 Novo::1bor 1944, tho Bo:::i.rd of Review, 
in the absence of ovic1Gnce ut lo::i.st of unusunl circumstr"nc0s j consic1Gr3 
this poosibility ronoto a.nc1 docli11os to inclul~;e in tho o.ssur.1ption in tho 
fJ.co of tho inhoront ir.lprobc.biLl..tios. It is concl-...1.::lod, thcroforo, th.-:.t 
the norn.inc report :mtry is inc01:i;otont and should not mvo boon ack1it.tod 
in ovidonco. Had tho ac1jutc.nt 1..Joon a co1m:i.issionod officer, c.nother ques
tion C'.)ul~l bo :Jrosontocl r;hich is not hero c~ociclec1. Nor nillJ..WOL ".Jo 
infcrro:;_\ fron tho stipul::tion th::i..t c..ccusod roturnoc1 to milital"J control 
on 21+ Doconbor 1944 1;-H. 11 (Distine:,uish CH ETO 5414, ~Ihito and 5234 

·St'.lbinski. ) (~o 1448g~rks 6__§_g2_L5l:. 

--~-------

.;.".,ccusocl uc.s f'.:und c;u.i.l.ty of 5iOL frori o.~Jout 27_,.Tan to 5 Apr 45, in 
violation of J..;-; 61. HELD: LF.'.}:..LLY SU:cflCIENT •.ULJ'19rni!1£L.Iio12ort: Tho 
initio.l LI!OL r.Jstoc1 upon a ~· :Ilo.y 1+5 nor!.llili~ rop'.Jrt corroctin::;- a 14 L.pr 
45 entry to shm1 accused f:.x-r.1 ·duty to l~HOL on 14 Fo"b 45. 11 Tho dofonse 
counsel obj octocl to tho iI1ttoc1um~ion of tho extract co:JY of tho no mine 
report on tho i:,rounds thc..t it nc.s not o. cu.rront ontry1 hot identified, 
and not corrobora.tod by othor ovic1onco.. Tho latter t110 obj octions o.ro 
untcn::~blc by tho cloc.r provisions of *** MQ:I, 192G, pn.r.116,i1. p.119. po.r. 
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· {2) Proof 

U7.n:s JJ.12l. O::mcernin({ tho first objection on _contom,PQ,!.QllQQUSnoss of 
£Pkr HitlL?J~, o..nd concorninr; tho further possiQle objection that tho 
.QJJ.trf.~1:v:'.0__£Jt:::r. chn.r;;_Q,Q rroro profo:-:rod, it ha.s c..lroc..cly boon hold *** 
th:J.t noithor 8bjoction is Y10.rr:.:i.ntod .-:H**. Tho ro:J.Son is tho.t tho entries 
cnin a~Jnissibility boco.".J.so of th:l official c.uty of· a rosponsii)lo officer 
to rocor1 tl10 true fa.ctn, o.nd no useful Ptll1jOSo uould be sorvocl by. repo<lt
in:; doto.ilcd. analysis hero., Nor nood wo quo stion thcli" J2.rii2a. fW.Q 
corroctnoss l::oco.uso ;10.ny officers o.n:::1 mon in tho conpo.ny ·:mro at tho· ti.no 
thereof cc.suo.ltios or trC'..nsforrod, nor ong:J.i·;o in ini'croncos that tho 
person no.kine tho entry· (prcsur.ia.bly tho comp1.ny c01:11:ic.ntlor or other officer 
a.uthorizocl tµldor cxistinr; l"ocuJ.c.tions} clonnocl his knoulodgc only fror.i ... 
nitnos::ws nho •;mro before tho ·cc~urt. If such uorc doho, tho puri::.oso of 
tho nornin3 ro~)ort ns .m:im~ f~_9.;1Q oviclonc3 would bo clofoo.tocl~ Tho lnw: · 
.D!._osunc~ tho.t tho :Jorson no.:tinc; tho ropo:i:t porforraocl his bounde:1 c1"(.:lty, 
and l<..11cv1 ·c.ncl roccrclod tho fr.ctn from k.."1.'.)rrlcdgo go.inoc1 ::tt tho t.imo of' tho 
event recorrlod, or cninoG. fron :r-osponsi~jlo o.nc1 of'.ficia.l sources thoroa.ft.cr. 
It is iL1:)ortn.nt to tho Amy and to tho pronpt ·cmd fair acb-ainistra.tion of 
justice therein tho.t th~ rules c.s te> tho a.clmissibility cf T.1orninc; reports 
be QQUg~oc1 :.i.bout :Jy }J:f,JJ'_ic~n1 0.:;!_1_stQ1:lJ~gi_:r;:g.,loS _of_.fOUh too strict 
for tho r;ersons who oporc-,to tho C''urts to c.(m1ini~:rcer a.nd disconnected with 
c.ny invasion of' the richts of' tho o.ccusocl. They cons'Gitdo a. convcmiont 
a.nd pra.ctirol ncthod c i' nnkin~ proof of tho oxcooclincly sinplo fact of 
JCJOL, and tho r::oC.o h..'l.S r.w.ny amloc;i-::s in tho civil ccurts. Since this 
entry cloos not c.pi)oe,r to bo o'Jvi::iusly 1not b.:J.socl on po1"soml k..11or1loclGo 1 , 

it im.s :21:.QlLU[l'?,t;LyQJx_.corrcc;t *·~. If' tho person :ma.kin;·~ tho entry ha.d not 
suc:.i k.um1ledco, it \7Cl.S tho plain clutY...Qj'_,!:ho_;lofrn1~ to c:i.11 hin to tho 
stand if avnilnblo; or to fr.co the ulti.-::.~~to fc..ct of ju:Jt.ico both to tho 
prosecution anc1 tho accusoc1 in tho caso 9 th::i.t if o.ccu.::iod \73.S roguUlrly 
prosont i~ nny krny unit c:·xd.::J.g the por.iod aJlo3ou5 ho covJ.d c1oi'0at tho 
pro-::if by tho -~osdIT'.ony of' o.:.1t CLO r~ors'.m frc;;.i sucn unit. The rJoans to 
secure such tastitJ.ony, if existent, arc nvc.ila.blo upon c1en1nd (!§.L.?2; 
MGiI, 1928, par~ 97,. pp. C6-C9) •11 .,(~2-.B£~j:o CSJ:::tE.QJ.: 11 Tho trio.l judGo 
a:1voc::..to sorvod as invosti ::::.tine; officer *7H«. His ~.st~_puJ.o.tio112 that 
accused rotm:·nocl to nilit:J.ry control on 5 April constituted o. ...wlicifil 
.Q:,~s:tqp that u."10.u:thox-izod abscnco tomimtod oarlior t.0011 other proof' 
shorwC: ***•" (~Td 12.J.9-2..QploL~Q. Sori !.5) 

---------~-

J,r:ione:; other thincs, o.ccusod officer rrc.s found ;:,uilty of a. vioL".tion 
o:f AH 61, in that, 11 uhilo .Q!f_.rou:to botwoon :..r~F Station 3G5 and Iil~F Station 
590, vtlthout proper lca.vc jj.10 di~7 absent hinsolf from his cori::w.nd fror.i 
about 16 Fob 45 until O.i:iprohondod in civilinn clothes a.bout 20 Mar 45. 11 

HEID~ IEGLLLY SUFFICIENT•. 11~hilo thoro is no direct oviclonce accused ::lid 
~Qport to bis nm1 stat:lg,n C.urin:·~ tho roriod of his a.ilOGOd o.bsoncc, 
a.s {tis orders roquiroc1 him· to do~ tho uncont;ra.clictod proof .tl1.:i..t ho le.ft· 
Frnnco by airplane and la.ndod in Enc;land, th'1t ho fnilcd to~sicn tho 
o.fficorr s rocister nt his nou stc.ti::m c.s .required by J..ruy P.ogul.D.tions and 
his approhonsion over a month la.tor in civillo..n ·Clothes in a different 
loco.lity fron thc.t ·of his nm1 stw.tion, constitutes ·r. stronc; cha.in of 
circunst.::mtinl ovidonco from uhich tho court could pr.oj_Jorly ;i.nfor that.: 

·~113-

http:cori::w.nd
http:nilit:J.ry
http:CSJ:::tE.QJ
http:iL1:)ortn.nt
http:thoroa.ft.cr
http:comp1.ny
http:conpo.ny
http:boco.".J.so


J.BSEHCE 17ITHOUT _LE!~ 

(2) Proof 

J.ccuscd wa.s absent 11ithout lo::.vo for tho period alloc,;od ***•" (CM ETO 

15367 Mit choll 2G So~ 
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Accused 1m.s found ~uilty o,f o.n J..HOL in violation of :.tl 61. HELD: 
IBGJ.LLY INSV.!'ElC.m1,IT.:. i1Tho extra.ct copy of tho mornin-, rop2r.! of o.ccusod! s 
company purportine to 8how his initi1:'.l o.1Jsonco on G Novom:xlr 1944 uefs 
inproporly rocoivc1 in ovidcnco since tho £Q;Iilaontll.J.....r2£r.~onpo1 offi~t 
hid no o.uthority u.11Jor J.rmy Rac;ulntions to sicn thG orir;ino.l on that rJo.to 
n'*• Thero 110.s thorcford no p:::-opor evidence of his a.llococl a~sonco on 
8 Nov.;.44. JoGarding tho oxtrn.ct co~)y of tho cor:1pnny norninc; report 
rocitin~ o..ccusoc1 1s .~wn to r.1J.1it.Q-;:y_s0ntrol on 26 Doc 44 in Paris, this 
info!'ffi'.l.tion nis 01Jvio·u..3J._y- h9.~9X c..nd not r:ithin tho porsoml knorrlod:;c 
of the officer mo.kine tho entry. It mi.s thoroforo not conpotcnt mric1.oncu 
oft ho fa.cts therein st:rtod ***." Thero wo.s no corJpotont ovi.donco in tho 
:ocord to ostci.blish tho charged 1.n91. (.QI:I ElQ..J&.212 Th0npso11 27 SoJ? 451 

Accused t:ron~Jor of iteinforconent. Dotaclmont 2.05~ 298lst Roinf. Co., 

~mo~ Ym.s fmmc1 c;uilty of' lSlOL in viol'.ltion of 1.u 61. IIBLD: JEQ.£..::1I~ 

:i{SUFFIQIEN~Jl. 111~ccu.socl uo.s t.r~i'o:.:.:r,gj on 19 Nov 44 in a.n 1~\·;91 si;_~ 

_;o tho 212th i:1oinforcomcnt Co .. , by a publ:tshod snog,g.l ou19£ of tho 

Uovonth Roplacomon-1; D0pot, cluiyviclontifi.od and introdu.cod in oviclonco • 

.Io novor r.QP.92:-t,.'2,r,l to tho ass·tcnod COLllxmy c..ncl had no p01"lllission fror.i tho 

conpany to bo o.bsonti. Ho returned. to n:tlito.ry control 2 February 1945. 

fhc case is contr:illod by tho opininns in CM ETO 11518, .&?_~_Q;.t;:is o.ncl CM 

~TO ll356, Qi:.Q.12.91:.S..<17 o.nd roforonco is no.do to tho opinions of tho Dao.rd 

o:f .Rqviou thoruJn,. "l'ho accu~c·d 1-r.D l _:;.c;.;,-::_.b,q_JE..Q£::EP:...<1 t.o ~-o.vo }2.l~rJl0c'.£~Q
?.f..g,p o~lQr. tr.:t:J.f.lforr:i.nc; hir.i ir.. o.n 1.1/0L stJ.tus, o.nd it is not co:r.ipotont 
:Jroof o:f th0 offo:wo o.llocod tho.t ho dic1 not have pormiasion to bo a.bsont 
fron a com~)any whore ho had no J:_)roven duty to bo" 11 (QJ ETQ....J,l~ 
Slominsk~. 10 0£t 4~ 

Accused 11~:..s found gUtlty of J.HOL in vlolo.tion of L.:7 61. HELD: 
@fiLLY SUFFICJENT ,, tiAccusccl 1:as convicted of J..i.701 fron his station, 
with tho 352nd Roplucomont Cor:ipa.ny~ 7;!nd Ropla.co::lont Datta.lion, fron 
'.lbout 4 Fl=)brm.rJ 1945 to about 28 March 1945. Tho J:QS~Q!, boine a. 
_)ropor1y idcntifiocl .Q.:f.{~;•..Clf~.L..:i:£coaj kept in duo course, rdth tho syston 
of entries thoroin fully explained, v1as conpotont evidence to shOin 
accused's .Q..~Si.fl!Itiillrrt to a. §hi12J:::ont; of non fro:o tho 15th Roplo. conont Depot 
to the Jrd Ropl'.lcomoilt Depot a.nd thero'.lftor to his nlloGod co:r.ipa.ny; his 
:loparturc frou tho 15th Rcpla.coi:·10nt Depot and fo.ilure to o.rrivo at tho 
·3rd Ropl:J..cor~ont Depot (CM ETO 10199 Jigp~ruili:j.). Tho first sorc;cant of 
.ho a.ccusec11 s o..lloc;od sonpn.ny \7'.l.S cho.rc;od with tho duty of kno~vine who 
m.s nssiened to such cowpany, and ho testified accused rw.s o.ssic;nod 

;hereto. Tho shipn3nt arrived a.t tho coni;c,ny 4 Fobrun.ry,. and o.ccusod 

ms not with it. I·t; nas his duty to be \7ith this com:)any on such c1a.to 
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;({l~ 
:'.D.!iclhho·..uas not thoro,, His ab~onco 11:::.a thoroforo uno.u:thor:'t.?i.:>d and rns 

J2l:Q..SY1·1C?5l to ho..vo contin:iod until rotlirn to n:I.lita!'Y oo:c.trJ:.i. v1n.3 ~~ho-r;m 
7h<-* o ::::t r,r;:i.:-:: n:.o+, ..J1Y',_QYO:i:'i. torm:bp..Q...iQSl by diroct ovic1onco ur.t:il 5 ,:_,_p:~·~~.l rihon 
nccJDcc1 -rJJ.S in tho c1..e:pot stoc:d..c..do~ but tho h::inrso.y t:istJJJo·c.y ot ~:.~:ior 
rot'!lrn on 2G March as o.n o.ppl"'op:;;lc,to _j;.;]5.,:t:;i;,!,.~ ~(22,1.:-::~~;.~02l...1l;:,l;~,:J'i·/ c., !, to tho 
n.ccusc.:c1 s vn1a com,~)ctcr.;-l:', to ostc..lJli.s].1 t1.J~rrl::~.L1:_i.. t:1 o.·1 ·Ji... -~.1:·.c c·h~-:.·2~:-..0J :~:.:-:~ ... 11 

( <J!1 ETC -: ·; '),/i6 Pri· ,....i.., ~. «n o.....+ I r, '1
-'---------·" . ...,~~....._--~->~ ;.,-~--.....(.;~·~ 

J.5867 n.:0.d'~3_1}, 

l'/ll!~o It9~!l~§ 


Acci.isod officor u::is fo1mc1 C;"Ujlty of a t:;.~oach of r0strietion i:'l YioJn
tion 6f J,,"Ll 96; nnd of c1:5.er·ozpoet ~.n v-J.olatio::.1 of iJ."'J {:J,, ~{.I!j)~ I~~::;u,:,y: 
SlTFFICIEN.T.' ~ i~~Ll2~~1 of~ .R.~:~t.r:;_"'."~·r~i.'2ttt 1~~\c·.~.~(Jd cJ.rLJi·~~:i~t t.}l_::-~·;: ::r~~ J~:.;~CI. D,J 

notico or Jc.1oi·lloc.1cc of t.ho ros-Cr:l.::;0.i on -r.h·tc:1 h\J Ylc.\.2 c:.10..r2:Ld ·a:t!1 brrx:.c:i
.'t"'I("'.' ,Tnd· , .. t~ ., ... · 1 "11"" I., ~'c.-..: ·: ...:i \ 1f'r:0:'·.... c--i·-:· '17. CJ c, ,..., y''-r 'C9""l'""r"'·..o.·,-,J a ·n1.~•Gu LI 0... ·D.-3 OvJ..CG.... ,.o \_C,O u..i....1.0\.l 1 ;. · -·~o u;. ..::1. ,,a.., .1....Jc.1. .• - .., ,, ...... J.• •.-.vO. 1 

ccncl11d:1.nc; tho.t. a.ccusod knm1 of th0 c0:;.-::!jLi.:.lc:-.ri.c·o o.f.' {ho r.:;[. c:c:! •.?~;ion and 
rrilJ..t\;::.ly broo.0hoc1.. i·t.. Hillful or ~7roiJC~ful ,::~1.t.o.J.t. i:-i r10~.:; a. r..·~co;:OE:'.3.~y
olcnnon+, of tho offc:nso cha.rc;oc1, .:incl t.}~10 _t3j;:q~l'.:J. ui' o.r;~~'.:t.sod :~~o_:::;_;~Q-il:\1 
!.21:.2~;.;: ho v1::i.s roqui:roc1 to roc..d, a.nd uhich hu ,b.o.d ah oppor-tiurl.i:L? to r0ad1 
is no ox·.'uso for his fa.iluro to obsorvo tho terrus of t!Jo orde::"' **~:·o :r 
i~.fr.1:t;.);c);;;;~~...;;~ Dy in::k,:r-Bce1ont to a 13·t,tur ro h:t.s proposo::~ Lrr ~O!,. pt~.rd.sh
r:{e;m;,~- c.~-;-~-;;;~r;;opli~~tT;dd;~~sod to his bo.t t.a.J.i.on cc;:u:;:i:~lc15.n~~--~·.T;:f{c~i:r.':, 
throu.eh cl-.:...1.Il!l.G~.s) ~ 11 Tho u.ncl::.:--si5noc1 doc1:1nos tJ .'..~cc:::pt. p~;;.:11 E~:~-:icJ.1.t 1I:.1dor 
tho lC:/i:~h l.\l boca.'..lsc it is tho op.ir.J.on ct t}:..o r:.nc1crsi.c;~3J tJ: . .:,t th'J C:o:,~:nc..:::i
dinG Of.:'icor *1<-* Ba.ttnlion is no~L~_o..]:;J_c.,:;_,,:nJ: to roc.z1cr n jo.::.:i t nnd :-iduc:::·:.d;o 
docision i!l. this ca.so· or nri::.r ot1:01" en.so a.i'foctinc; ·t;ho G1(Lo~:,s:l en:»t, u. .Ari 
63 1r!.fJ ox-'.;ronoJ:J brand in sc.opo o.i:Jd m:Jkoo pl~:1.i.0lublo n rnd o r.:-~-.;,:::;a of 
conduct. Tho la.nc.,un.c;e ho1·0 cr.pJ.0:1~d b:;· n.0c.:'.lscd i:-i:)l:!..:;s trz.."':. t~.c: of'ncer 
to 17hon tho .£sx~1r;rJ!!.}cq.JJ-..Q.'1...Jlg_s..-Il.Ci.~2'.ll?.i:::~~ wo1'.lc1 r.o t j"J.d~;o a.cict;.;30.~~ r ..::; i.;a;;o 
fairly i:,1.rt v1ould be s·,1nyod by pr.:::Jur.licu or ot..hor ~np:i.'opcr: n::it:i.vos,, As 
such, it f:ilJ_s within thG conclu.0:. ckaa:1'.'iboc1 b~;· iJini.J-1~:·op .tf:n:pri·:i.i.;, l?~~:o, 
p 56']/ n.s violci.t.ivo of tl10 63rc1 Arti-:~lo of :1o..rv 11 .fl.c.-.:n1.3oc1 ~-:a.s e;1J.:!_:~ty ns 
Ch..,rno-'l (0.:\,I ·;;;mo ]'"J'2~ D'"'vi"' "O T-11 1 5) · \.... ~::i l.1.~ ~~~~~•. -~~-~.~~-.~~·1-~· 

-115

http:Q.'1...Jlg_s..-Il.Ci.~2'.ll
http:sx~1r;rJ!!.}cq.JJ
http:op.ir.J.on
http:throu.eh
http:t.a.J.i.on
http:pt~.rd.sh
http:ccncl11d:1.nc


8689 
L1.265 
11845 

., ')I r'"I"'

.i....."1.t.J.. 

I 

l.1.mon:.; othor t~ii_.cf~~;, tno acc"J.sod noro fo~;:.:1G. c.::J_:_t.y cf. ::i. 'ri'..:~i...;.t.::l.~;;. of 
JJ'l s.4:.. "'n-t'!-..-,-1- ..,..,.;..,J_·rr'l' J'o-~·--tl~r ""nn i'.,... n~,.,..~,,..,-._,....., r·r'"' ~-.·""'""' 0j ·!·. , • ._ .., ..;;.-, "~• __ ..... ..1- .L • ....,v, ._..~1.,: -J.~...) ....,.J.J. J t_.,,. .... .LJ. J. -..i..\:>\,A.--.. l..L1,,,,,._, V •. C... ... 1,,,.• .._ I _.... J..L 

0 

ilv• _ .J;) UH·•V.J 

S,"'lr"\t c..., .. ')+,,i·n G··X-~~ +no1'I" ""U"'Ol'J..·or of..-'1· ""'I . ~":""' 8 -l-1 ... '""" '?.~. tl /"'\ ~-.:.-- ......!..~ n••..J, <.,.l.1 v,.. · , ~ 
1

,_, ~--. . ~ cv ) IJtlO ,,u,. "--0 .. , ~::. J.v "•-'::·... ·_.,_.•o 
of l1is of±:'icc, in tho thigl). nJ1d abclc:nw."1. w.itl1 o. pi3J,:,o:'.. ,. l:2<LD i .I4:~~-':-~;.X · 
SUFFICJ:S:~'!'. r.n 6L~ Jo5.1.,.t Jr.to;1t~ "Ho.d ar~cu.sod o.nd L:s co:;:nc:.nLcn 1Jc3r....--.... .......,__,,,~---- ---~--- ~-_,._.____ 	 . 
jo.i:utly ch'.:rC·Jd ·uith o..szo:ul.t \:ith intent to cmmit r:m::.."r'~oi:- o:- asso.u.::;,,t Hith 
intcmt to uo "uodily harn ·,7ith c. r~C.ni;erous r:oo.1;on in viol::tion oi' /,:; 9.3J 
the oviucnco **'"" uould cloo.rly sup:;_:JOrl c. conviction o:f oithcr ->Hd(·. ':'o 
hold thc.t accused cannot be hold llo.blo for tho c~ct.s of his c..cccn1,licc 
simply boco.uso tho offense 1ms cho.r~;cd unr1or tho 64th D1 c..nrl th.:;r3:;::r 
c;ivon u I!li1:..t'1.ry ns:;oct 11011].d *l~* lo:J.d to 2.::1 incom.:lstcnt conc.;l·1t>::.on o.".l.d 
a. di::;tinc~~ion bot·;1con offc:r..s0s v1ithout ro::.:;i::nnt:lo h:i.·~i;::,, Ti:lo. o:Cfor...so o..s 
heroin ch:::i.r~-:;ocl is o. much gtic.vor of.fonsc th'.:'...ri tho ccrrospo~c1-.:l.nc; c5..-..ril· 
offon;;o inasmuch o.s a. violo.tio::'.1 of LH 64 is pun5.s~a.blo by c"lo:::i.:.~,h~ UM.lo 
corta.in uilito.ry of'fonsos, sucl1 a.s dosortion, 'co.nnot bo cora7.i·ttocl 1JY :~~~ill 
.'RQI.Q.2.:118 j.Q_ip7.1y ***, thoro is no J,.3::;."'.l princ.Lplo w~lich rroh'i;J.Ll:,s bl:rirc;i:1c; 
t-;70 :;,JOrS·J:tJ.8 i'Tith the joint cor:un:'i.ssion of' cm offo~1so c:lnply c:.nc1 solc..<L1 
boca.uso it is o. nilitccry offonso. *** J.cc·,-wodl s [,'ill.lt of tho s:,o.:::iL.. ca.
tion 1C1.ic1 Tu."'K1or tho 64th !ST, o.lth:iu.ch chc:rc:;od o.s u joi::it of.fonzo mo.y bo 
sustninccl_. n The ovicfonce susta.irn.lo. tho finc~in:; of c~uil"t. (QLE'l'O. 1~212 
Hoo.l::i.n £_0c~_.4.?l 

Cross Boforoncos; 	 385 15225 B'.:'.rt.h (i7ith J~~·:· 2G-5G) 
421~ . 13269 £~~;son (with LJT 66 uutiny) 
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( 5) Fro0f~ In Goncro.1- li2Zi: '........,.___ __.._ __
-~ ~-A-----~ 

.Accusod officer 1n.s fcT:.nc: :::,1rllty nf tho riillf\il c1is:1bec1ionco of o.n 
t 1 t' • • l t • <> J_., 64 1~,T .D 0Orc.or1 o :::i.ssunc co;:inc.nc, o · a co1r:.~)o.11y, in vio. 2. ion :i:i. ~1~ o .ri.c,w • 

IEG,',J,LY SUJi'FICBNT ~ 1'Tho o-dr1on-:-;c sl~onoc1. th<:>.t accused rocoivocl rn1 orc.1or tc 
a~ss~:;n;--c:ow1::;.11".~-;fcomf.'.:nyK f;;:.;-his ::::a.ttf.'..lion corn:U'.nc1or, his suriorior 
officer} knorm t;J hin -:.o 'Jo ::mc~1. Ubi]_o it is truo thc.t tho orc'.or cou.lcl 
~tavo boon cow::hoLI. in r.iore ·-,os~:t-.:1-vo ~-'.: r..:-:-1'1."o 1 thoro .c:::.n bo no d'.lubt on thi~ 
roc:ird th"J.t a. c.1.iroct orc1.or....;;-s -:L.i:ton:i;::1. t~~·:Jc :;ivon o.nc: th::i.t accusoc1 so 
1mdorstooJ 0 L.ccusor1 :aac1.o :r-o (Y:mtontion to t:10 contro.:cy-. 'Dut if :J.n ordq; 
bo :J.ctu:::.lly 1~:lvon, it is no lGss to °03 oboy-01..1. thnw;h ox:-iro;:;socl in o.. · 
c0~;r.-'c.c0t:0 ~.:nst.o'J.r:1. o::" a. ric:-or::ntn.....v f.Jr:i. G. C,!J,O. 46 ::if 1GC31 (~7inthrop's, 
*~·*- n;)l:·J.n:t:";-.1920, -fn:.J_6-,-i~:5'l2,.-r:-cg ETO l096, £.i;;~~Willt, is clistinc;-ciidi
ublo bocc1.1:t::0 t,ho::..~o ·i:,ho c.c;~1,;.so;-1. hc.c1 tho choi co .:.•f ~_:aeon.in.-; a I1CSS sor:·;on.nt 
~r 1Join.:.:; tbusto::l to ~Tivo.t_o:. *')~·*Tho cvic1.onco l:ikouiso ::ist.'.'.".Jli~:hocl .thc.t 
a.~cue.o::l r;illfally J5_soboyoc: tto crc1or. T'iico ho v;:::.s. o.skod -,·:hotho:r ho ro~ 
fu.soc1 to :::i.ssu.":lo corm:!~nc1 of Coi:i::i:x::.r.y K c.nc1 ti7ico l10 ::ns';1orJc1. in tho o..f.firma
t ;vo • 

11 ('"·~i:;:rin10/0'v.:.~·! ._,_).'J -·· 
7 S·1i·+.,.,r ·.. 1 ·--;, 1.i:'i _ +:.~"·~· _,u..:;:...U--J.~ :-.,_ :J_u~,.tt.~,!/ 

.Ll.ccusoc1 officer ~.1n.s .fcunc1 r~·Li.lt~r cf nillful disobodionco, in viola
tion of l:,7 64. HELD~ LCGJ:..LLY S'.Jr.F'Icrn:·:T. a:~ccusocP·s a.ssor·tion of inco.:i;xJ.
ci~.y by roe.son of' )Jl2.t_g.f__q..c1ocv~~ C·Q....tz:a~,rd11£ to qm.25fy hin to coBmancl a 
I:'.lc.chino e:,un platoon, sto:tod n0 c:·ofonso ·***. •! { 0M ~IQ illfil_Hollin J.G :.u;: 
~2}. 

L.nonG othor th'!.nco, r.ccusod ',-;c.s fou..."1.rl :::,11ilty of (~) violo.tions of Ji""; 

64 on 20 Doco:::bor 1944 in th'.".t 110 dro:-1 a.n c.u.
..;co::i.atic pistol nc;a.inst his 
superior officers, c.r.d vrillf·:.UJ y c~isoiJoyoc1 an orc:or to c;iv::; up his pi:::to · 
on o.notl1or C'_a:co; a::ic.l CJ2) vloktions '? i' :.~-; 96 i!l th:-'.t ho u..rilmvfu.lly cnrric. 
a. ccncoo.lod ~101J:;;ion \o.utor;i~tic: pistol) on t110 soparc..to occQsions. lt~ID: 

.1,EGJ..g,Y__~UFFI....Ql-2,.;LJI. iJJ_]_rfil.Fc~~I?9.!1: Teo phrc.so 11~11...Q.DY...lirot oJlSo who.t so
r9.}:Qr1' i.n l~H 64 11 c.~oos ::lot oxclu.:lo tho USG of ;;:;u.ctJ; protoctivo n.:;o.suros O.S 

o.ro nocossc.ry for·lo:~itin.::to .f:f'~'J'-dofc~ (MGM, 1928, soc 134.~b p 147). 
Hcwovo:r, t.horc is no showin.:; of c.~17 j uotificn.tion for tho uso of tho 
:-:on.pan an~l U...'1c.1or tho circimstc.nccs tho cJurc rtns fully wnrrnntoc1 in find~ 
in3 a.ccu.soC. cui:Lty" horounC::or (rlotail ovic1.onco) • .(,?) -,"Ji}l:.f.g:L_ Di.fi~dioE..SQ 
.r~:.~1 V.t9).;'l,tion__Qf__Q:r.:'~Ll:l Thoro 1r1s :J. £h'J.V..'..'tLitl...Qrc1Q! in tho cor;1rc10.nc1 vfr.ich 
prohibitod tho cc:.r-r;y":l.n: o.f nrns} mt.co~;t. ',1ho:..1 o.uth-:Jrizod, on tho dr.tos in 
qu.:;;st1..on heroin,, Accn:Jod t:rofuscd to curroDr1-or tho pistol, nftor hnvinc 
l1ecn ordered to do uo 1..Jy Lt.. C**1 on tho oven.inc oi' 28 Novon'!Jor. His 
possos::d.on of tho ;-roa:Jon an:l his rofusc.l to surrcnc1.or it, unc:or tho cir 
cm:istn.ncus shomi, constituted n iri911t.;_Q.n of '.J..:0ih a stJ.nc1inc; order *** and 
a. viola.tion of a. diroct or::.:or of a su:Jo!'ior ofi'ic.Jr, as o.llo::;ocl unc1.Gr Ails 

1196 a.n:l 64 ***o No. 1111ll..t2lic:i,_ty rosultoc:. (CH ETO 9::;t;6 BQE.oN''..L1l Aur; 42.) 

; 
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.i1CCUSoJ WJ.S f'oUD.c1 [;Uilty of n r!illful cliscboC:.iGnco in viol,-:i..tion of 
A'J 6.l,; of axe- .tine a. nutiny in violation of N"J 66; n.nc1 of. ri.n a.ck1iti.ono..1 
'IT!.llfu~l diso"'o x1ionco in viol2ti0n of J,.rJ 6/i,o Ho rrnS~!!:1ontoncccl to lifo 
iB!-lriso.r.mo21t ,, IJ::LD: DI':£Jd:X...S.J1.EELQP'~7·1'1' ~ iJ2_F~Qi!,:l ru::..n_t~~t.:1.PX!. A nuribor.
o! no1.7 men, indud.i!lj accusoc~, h:i.d boon nssi.c;Hocl to a. QLl '£rue}{'. C.:xapo..r..y. 
T11oy r.;;portod a. fo11 hours :i,Jrior to the u.::lit: s schoc.1ulod c101;0.rturo for 
GorT.tahy. They Horo oxtrcac::ly ,:is'.)rdmly, docpito tho com:xmy·cor.ill1nnc1cr1s 
a.ttompts to quiet then.. !:.. roll c:'..ll co1Jlc1 not co obta.inc::1. They cursed, 
\'lore ,boi8t oro-Qs, firoc1 shot11, st ~.tocl thoy clid not vmnt to :_,;o to Gcrmo.r.y. 
Tho t~:-oublc co:c.tinuod into tho noxt dc.y. I.. rrook le.tor in Gomnny, somo 
of those no~1 m:m ·:roro L.:701 for trm hot•.!'.3. L. violent dispute o.bout food, 
with accuse l l"'"d-~ n'.· ocC''" ....o'l i ···o-i'"···'"'n·-;:i.·n-, o+>+~-~ co,.. lv,d r"o'1l'Coc1 tho trm non'- ~'-"' -· L.J' "'~-J~ \.. \v ~ ....J.i...l.. w.. U .L.-<..~ - .~<...11 \.. c. '

to !!Ct! r<ltior1s, nt '<J. 1100.l r1horo olc~ nn.n ,_;ot 11B1i rc..tions, because of thoJ.r 
activit~'-o~) o Hillful cUnobodion0cs occurroCL. Milit~:.ry police '.70:Bo cn]_'..od. 
fl nqm·0or of shots rrnro firoc:. 1iTho ovi:lonco is clonr c.nc1 decisive. tho.t 
c~ncid0nt nith tho c.rrost of c.ccusocl nncl :irmodio.to1y foJ_lowinc his trans
fer to tho stccknqo et f~u]_l-bloun m;;;.tiny c.:ovolo:.:,od Cli"JO.n~ tho non of tho 
conpany uhoroin Cu.pt::i.in F'N"'*'' s nuth<Jrit.y rm.s tor:pora.:r:::i.ly ovorthrmm o.ncl 
nu.l:!..if:i.ecl., IIu n2.s subjoctoc1 to pGrsonc.J. i'1c::.i:::;nitios by tho mutiDoorn nnc1 
c.s c. concl'idinc; stroke uc.s fir.::;cl u:;1on b:r S'.JDO of tl:oI.!1. Tho affair Y!C.S nn 
oxhib5.tion of nob violonco cou~JloJ. :-1Hh coT.1pl,:;to clci'ia.ncc of ni:cthority. 
Tho corrdr<0't, of tho men, c.s provo':1, inclu::-1.od clofinitG overt nets of nutiny 
-lHh't. n ;;Acousod rs profc..no and obs0ono lan~~:.::o ·.::hich incluc:od throats of 
violonco to off'icors r.nd r.on o.nC:. h;:Ls c1o1ibor-:J:te o:::icn dofinncc of tho 
c.uthority of his super::.or ·of'ficor3 nnc.1 :.1..isobo~lionco of their lc::7ful orders 
in .the ir:u:iodinto presence o.nd hoo.rin::; of other r.1-JBbors of tho conpany nho 
noro i:~r.rolv·ed in tho su:Jsociuont diso::cdors forno::1 a. rmtrix of su:istantio.l 
cvidonco rrhich ::l'.llJ1X)rts th) C')U...""'t is fine.line; thc.t he contributoc1 i_)rin,:.!:l.l_Jo.lly 
to tho sr:.b noqu.ont mu.tj.ny. '.7i th this cvic1onco plo.cod nc;o.i:r..st tho proof of 
his con-:.1uct on tho t'.ro j_)ri.'::ll" oCC2..f,:i::ms.? tho court rns fully justified in 
C'.):1cluclin,::; thc.t hiG c..ction.s, t::-.kon as a. HhoJ.o / rroro c. prox;Jinto and noving 
cc..uso of tho r.m.tiny. 'I'ho fc.ct tint thoru :.1J.,~;ht h".VO b::;on other contribu
t.i.n::; C:l.usos to tho D'.lti1w is no dof'onso~ll (rlinthro), Ror:ri~t 1920, PPo 
5r\r ~'"'J. 1 t N,... il/T(.qj"' . oro. ... .-..,' 15J IPlt", h th' 1 ·ct;_),c,- ::;c.i__,, anc. i:o -o ,~F i~iv.M, .J.p::.u 1 pc.rs. ~_;o~q, p ~ .~ .H. · .n0uc; o conc..u 
ot' tho c::ir.1po.ny corn.ln:!'-.c1or i11 f2..~.linc to s-uppross tho 1"'riou1u.t5.ni<& o.nd to 
en.use a:Jpropric.te pvn5.slr:10r!t to bo inposc::l Ul_Jon tho offenders ?HH<- is 
prob'.lb~.y su\joct to ::iovoro criticisn, if not c!isairlirn.ry o.ction1 such 
shortco!1in,'3S :it'f'orc1 nccuscd P.Q:.:~!i.£r..iLo!_::;ns~q n::ir ~o.llintion. 11 _(.;s) "Tocti~fm.Y 
of' thn "')"l"~,.,.,,. ~· .. ·t.i·n·Ol1~ co·:r'l·l,~+ .;.~,···ho n~·-I'Y1n-r ~-·,cl "('C'1S"'d'"' "'"rtl·C~IJ""L·io'I"--._....:;~-~--!~l:L ...-~.·..--....; ...~ .J.,,.L. L. r...;. .. Lt ,r...:..--J -..i..i..4 ~ (._I,,~ l.,.. v 0 ,t>- ........ l.,.tol..I_ • ...... 


thoroin. on l'Z cmd :20 J~p:r·j.2. rrc.s odn:!.ss:Lb.'!.o o.s rclc•r:.i.nt tostinony ~7hich 011
lichto~ocl- 'bho court as to tho cc..t:.sos c.ncl circ·.1r.1stc.nccs surrou.11cline o.ccusocl 1s 
cor...du.ct c~nd '"'CJ.S of o.ssistnnco to it in r1otor::1ininc the qv.ostion of fo.ct 
whether his o.ctiona rroro tho prox::.WO.-to c.r"c.1 co~1"vributj11c; C'.:'.USG of tho ensu
ing nutinl on 29·Ap_._:r:il ***~i: i.J2_iZJ-l:I-.fl;L.P:~.so~:io-1io:qp~, as cho.rc:;oC., rwro 

. ndoqu.".tJly p::co1.?cd. L~L"of\;;,Dso• s r::o·'.;.~911 to ..tI~i..k..Q tho c.r1Jitionnlly-ch.1rc;cd 
willful clisobodionco \7.:ts prop,Jrly donio<l. 11 Tl10 .£££.'~~.£llthority 
p·Jssossod ::i'JFor to dotomino ~.1ho sh:iuld Lo triocl by o. c;oncral court-ranrtinl 
and also f,...,r_gJ~ offense ho sh::iulcl bo ,triocl *7<·*· Thero uo.s rro necessity 
for further invosticc.tion of this a.dc.~itionc.l Cl12rc;o. (CH ETO l '3262_ 
Robins.9J1. l.'3 Jul L..5). 
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il.fl"1.~.2)1~9L;B'T'J) l:},~~2..i.1£2U\s91~-ll ;:;J.l.Lc]J T!-1e lii'o sontenco 11 is exces
sive Yrlt.Jll judso:1 by tho· d<.J.n::<.o.rd.a o.clopt.0:.:1 by othc,r c:cncrn.l cou::'.'t~·m~r-tinl 

~ o.uth'Jr:.tJ.os in sir.ilo.r cc.sos.. .. rovioi7 of tho co.sos nrisin~ :Ln this · 
thco.tor rrill show th•1.t tho c.p:··rovo::l scn'0onccs h"..vo r::.w;d. fr:Jm fi.vo to 
20 yonrs. I rocorn:,end ::i. S'.lbstantio.1 rol1uctio~1 ***.- Hhilo penitentiary 
confi.nonont is aut:!.'10:::-iz-:::j ~'**, I c1o not boliJvo th:i.t. it is o.ppropric.to. 
In assoEtial foaturos accu;:e-:1 y:as ;"u:i.lt>.r (Jf o. r.J.ilitc..ry offense. I · 
thord'oro rocc·:r:u:iond th3.t 11 tho rror;r U.S. Di.sciplL."1.o.ry Dci.rrack.s be des- 
-f ~·n..,+ ·v tlr...., 1'"'l ., f' --nf-i " r> t)-t_, '--4'-''-•

1 as i • .., ... ac.., c~ 	 c_, _n._,;::i._,n • 

!2:7.J.f~"";l 69) A:rros-t or Confinor.ior:."'.:.: 

9272 1.lD;}:Q..S ct al 
94C6 E.ul::.ivnn
9681 B-;;,;;:;;vG

10213 ~i?.QL~ 
11?.01 1j..ViD:''S!-.Q.JJ 
11202 Moore 
11C56 Docoo.u 
11930 Konoh:i.:n 
12043.£12Q . 

Dro·1ch of J~_rrest 

(3) 	 Cr'.)SS Roforoncos: 3G5 8147 Picrco (ti.no nnd plnco) 
JG5 112.:,'..5 Por. :olizzi.. ; , .. ! --~Ci, 

'(6) Cross Rcforoncos: 416(9). 13174 Drv..co 
451,(13) 15147llrlcn (attcn~:;t to oscc..pc) 
450( 1) 12652 FlG.d -:or 
416(9) iJ2ilcy-
3G5 C0rrivo~u; {:11?.co o:f;) findincs fail 
.~ ·- l... , .. to spo11 violr..tion of Ari 69) 
JC5 12CC7 Pierce · 
416(9) 147.35~c1r.:-k 
416(9) 16342 'Jisorm11 

. · liJJong0othcr thincs, accuspd r.r::is founcl c;uilty of an osccilJO fror.t con
f'1no.r.iont in a roc:ir.10ntal stockndo, in violc.tion of L.~1 69. HELD:' IEG!.LLY 
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ARREST OR COli.zlNEJiIENT 

CH.t..RGES: L. GI' IO]Lill'.Qll 


Escnno from Confinomont 
1) Chnrr:of?j ill~i:-,;0;tion 
2a. Cherr·o Shoot as Bo.sic Instrur,10nt 

( \ . . ., . -. . . .  I 

INSUFFICJENT ON THI~CIFIG'..TION: An olemtnt of tho proof required 
to est~blish tho conunission of tho offense of esca~o from confinement 
is "that rl.ccusod freed himself from tho rostrci.int ~f confincrnont ***• 
Tho evidence shows tho.t tho physical r~stra.int of uccu~ed in this case 
disG.ppen.red with the ,I.emovo.l of tho _:..l.Urc1 from tho opon side of tho 
bo.rn. Thero r:as not merely a. lo.ck of offoctivonoss of tho physical 
restraint :impose~, but tho olimiru;.tion of tho physical rostr~int itself. 
The record of trial, thoroforc'.~ is not loc:;e.lly sufficient to support 
tho findings of e;,uilty of tho offense cbarc;od **it-• 11 . (CM ETO l5¢1A'YReln.anowski 
20 l~u:-; 45). 

428 (JJ~ 70) Chnrr;csLLction Upon: 

( 1) Investi:;n.tion 

Not Dip:ostod 

l2850CPh~l5ot (1st indorser of ca.so r.ro.s subsoquontly Nl 70 investi 
. . Gator; compollinG evidence; not prejudicial) 

.Croes:)mferences: 

385 ' B649· Siglaeky··tinadoquate) , 

466 :o;:~69 Robinson (add cb-2.ngo-;: ij{') rein:bstic;J.tion) 

451(1) l705€i--Doger (acouecd .not:. pre::iont at) 


"It appears frora the report cf tho invostica.tine officer and from 

stipulations in tho record or trial th.:lt accused was so intoxicated 

at tho time of tho invostipation of tho charsos, on tho sane day the 

offense wns committed, th:i.t he mis incapable of 1.U1dorstnnc1inc; or inter

rogatinc:; the rdtnossos. Hm1ovor, it appoa.rs that at the direction of 

tho corrr.mnc1inL; officer,. an officer rei)rosonted o.ccuscc1' s interests at 

tho invcstico.tion, and that subsequently, *** accused stated to a second 

invostigatine,: officer that ho did not desire to cross-eXD.I:lino the 

witnesses and desired no further investigation of tho case. There was 

thus a substantial compliance with .1.~H 70, and c.ccusod1 s substantial 

rights uoro not ipjuriously affected uithin tho moaninf~ of AIT 37 ***• 

Moreover, it is well settled that tho provisions of l . .fl 70 aro not 

jurisdictional a.nd are 'intended prino.ril~r for tho benefit of tho 

~;}ointin..3 and roforrins authority' ***. n (CH ETOJ3476 Givons 14 Au& 


_________.. 
(2.;.) CharGQ Shoot as Basic Instrument: 

Cross Rcforoncc: 
454(65,Q:) 998.6 Goldborq (paste over oric;iml Chart;G) 

-l:QO.. 
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·.... ·. CI-L'.. 1~~S: .J.CTION UPON 

...... 
 • ·• n ''"- •' '~ • " 

·. Uf.rnvo·sti-:ation;. Ri~;hts of L.ccusod 42C( 3; ln. 2..J. 
. .LlQl. Joint_:Qr_ScJ?..9:.tQ!.Q....Q1"U:S2§ . 
i5) M~ltip; ication of Cn".r:::cs 

i.3) ImrpstiqJ.tb!lL.Rir.shts of L.ccuscd: 

Cross &;forcncc: 385 14510 Collins (ndequo.cy of) 

Cross Roferoncos: 450(4)
422(1) 

11683 J2.Q.f11 (rape; o.L1in:.; o.ncf n.')otti:ic) 
14212 Hoa..lnn (J~n 64 assault on officer) 

450(4) 
451(2) 

15393 Dnlo 
17056 r;-;;r 

---------
The unjustified f::i.iluro to ~Tosocutc one of several joint offenders 

clooa not as a. m.:i.ttor '.)f lc..u .o.ffoct tho crir.linal llc,bility of nny of then.,. 
( (J,~ ETQ 4979 .6.sl1loy ot al 1.}uJ, 45). · · · · · 

Not Di,,ostoc1 
--l0759 Hoolo (o.sso.ult 'J.ncl clrun.k: i:mcJ. clisorc1.orly; civil and :r:1ilitary 

10760 Jo1:-o~ (vD.ricas c:ru.nl:oncsses );;.,ta:spocrj:,s ;itiditomilti~licity) 
(1...U 96 specificu.t;ions) · · · · 

Cross i.i.efercmces: 	 454(38) 17339 Gunn:i__~ (drunk; a.ssc.ult; treSJ.)D.ss) 
419(2) 111170 Tcickor (failure to rop::i.ir; J..':lOL) 
451(6) ;LlC04 E-vo.ns (o.sso.ults) . . 
451( 36o.}11972 :~lli.§£.U ( lircony) .. 
454( 65n.) 9906 Golc1;JOI"~' (nail .ccns"rship; . fn.lSG 

· · cortifica.to) 
452(1D) 1.3406 ~70is}::onf (L.~7 9.3 lo.r.cony to ;..;7 94 ois

. . ~ppropri~tion) 
. 451(6) 11729 Hol1 (A;-; 93 and S6 assaults) . 

.325 l0;3S.3 M".'.n,-;inpnl.15l (1..:r 2G-5G o.nd fl.I 96 rofusa.l 
to fly) 

419(2) 10721 ~ki (J..\701 o..nc1 f0-iluro to ropo.ir) 
419(2) 11271 01H'.1rn (LJOL. <;i.nc1 fo.iluro. to rc\lo.ir) 
451(5G). 159.U .Eullor (O.sso.ult to rob; rob~JJryJ 
452(7) ·12451 Ka12l® (l.:7 94:..95 false po.y clc.ir.l) 
454(96) 146.32 k.n1 [for~;.3i·y;· utter forc;oc1 instrur:iont; 

· · J,.TJ 9.3,96; d.nc1 by vo1"c1ict) 
452(7) 15154 Sohn (l.~7 94-96 so.no fo.lso cl;i.ir.ls) 
450(4) 15774 ~o·:.1.:z. (ro.pc 0.11:1 assault) 
450(4) 15768 Dun~x1r \(a. nur.1'oer yf i~1c1ividuc.l ra.:Jos) · 
454(19b)l5794 i1uf (brib'.)ry) 
451(51) 16254 .fil.2r 1 our (12 95...96,· fQ..lsc s·;rc'.::.rin!::) 
1,22 ( 5) . 9GG6. Donorrs (1-..~7..64 orfonsos; stc.nc'!.in:~ order) 
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JS1 'Id CHI.. IGES: l.CTION UPON 
5 Multiplic'ltion of Char-,:es Based on Sinr;le J.. ct 

428(5, 5b, 7. 8' 9) 5b Reference to Tr.ia1:_ 
7 Sfrrnati1re an:J Oath: 

(8) ~ ··f· · · s· ff" · ......__...._!-~1?.~..2:..9fil.lQ.!'l8; . t::. 1C:1_;9n.£lL 
( 9) !..nenc1r;ients 

"Tho saso facts an:l circumstances' riay [ive rise to tuo or nore offenses 
and an officer may b.:; charc:;ed rrith and found ·~uilty of' violations of .t,.;7 
95 and 96 althou.:;h tho s-:;parate offenses stem from the sane set of acts. ti 
( Q,;J ETO 15062 Finigan 22 Aur; 45) 

--------~-

(5b) Heference to Trial: 

Cross Reference: 

424 13269 Robinson (l7ithin conveninc·: authority discretion) 

(7) Si;:;nature and 0'.lth: 

Cross Reference: 

416(9) l2580 Groin (sane) 

(8) Specifications; Sufficiency; in Qfmralt 

Cross rteferences: 

450(1) 1005.3,Millfil: (murder; or.iit 11 with malice e.forethoU{;h ) 

451(17) 11546 Clarke (ounorship; persons (missing in action) 

416(9) 1.3104 Fin~l'lnd (desertion return; ti.moahril place unknown) 

454(69) 10499 Diutsch (misa1'):)ro~riation; ambi,1Uous; no objoctions) 

451(.36a) 11972 £~11ison (larceny) · · 

454(18a.) G555 Kenney, ot al ( revfor1inc.; authority charcos 01mer


ship~ # Q 96 in larceny case) 
385 ll9G7 Joh~ (Omit 11rlithout loave 11 fron placo of J.:7 

61 cuilt) . 
416( 9) l.301G Ostrowsk,;k (nnnnor of c~escrtion) 
454(56b)l5855 :Hlson (fa.il to a.lle:;e standin0 order violated) 

4-5!4J!8QJ 10189 Sluder (Dl.Mkt; indofinite; various; do.ta) 
450(2) 1.3090 ~jolfss0~ (nnnner of boa.ting victim)
453(ll) 14596 ~~son, et al 

-~--------

(9) li.mendments: 

Cross rteforencos: 

451(.36a) 11972 Allison (lnrc9ny) 

454(6Z~) ·9926 Gold~ers (ar:iend nf'ter investigation) 


- .:i.; ___::[.ii.=
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!Sl 70 

(13'.l.) 

Cross 	References: 

~51( 36n) 11972 £;J_,_1,is..Q:g ( lnrcony) · 

45.3(11) 10027 \fothcr·l""rirc'l. ( "o.bcut 11 ) 


416(9) 1310,;. fiTJsi~g(return; desertion) 

385 12729 L;.novo 


(12) §;JoJificati'Jns: Pl~.£§.!. 

Cress Raforoncos: 

3G5 14095 B:U,20.~ (No proof; J.H 2G-SG) 
385 14133 .Qo~~ (proof; ;a 2G65G; NJ 69) 
45.3(11) 10027 }EH~lur.f'Jtll (proof,; c".runk offonso) 
·416(9) .13018 Ostr0rrski (c1.csertion) 

416(9) 13104 li:i1131£dlg (dGsartion; return) 

385 12729 Lr·.!12~ 

419(2) 12,350 S;-Jinolli (L.v70L) 


( 1 '3'.l.) 	 11:7i.llfu.lly1 U,nl2:Ff'ullY.1 FoloniouslJr~..=.. Cnit On~-~o.r L:Io.:;:o_of 17ords :_ 
also 11 w:conrrf-u.ll.Y.11 

Cross 	.ilcforoncos: 

451(6) 11004 f:.:!.8~ (onit !I feloniously and rrillfully11 ; 

o.ssnult; l~":I 9.3o) 
454( 54.Q:) 12594 ~~~..<~rJ-~~21;.Y. (nll.o::;o 11 nronc;ful11 forci:sn exchnnee) 
454( 54Q) 10410 g;2~):,:J: (o.12.e~e 11 w:::-'JnGfuJY foroi(~n exchanse) 
454( 54tJ) J.?453 l.1'.9-1.:~1:~:.=d ( foroizn oxch:mgo; tro.:nsr.iission profits) 
451(50) 6235 b0QllQL1. (or:l:i..t :1:7illfully11 nnd 11 foloniously 11 ) 

451(50) 15419 QLQfill. (onit 11 foloniousl:yn) 

Not D£c;estod: 11608 H'.\!._chin~.2£1: (uso first offons0~ rrhero several are 
pr.0ved) 

CGJ7 ~Iil~sm (use first offense; whore several are provcl) 
05~';2 _MyJcu (uso first offense r;hor0 soverc.l aro proved) 

12'7'70 -,7i~}.j.3,a (use first cffcnso rrhoro several aro pr~l.1 
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r•7 70 
~---- .t1..71 75 \ 

ji.2G(l5,152~15bl 

l3'3(ll 

(15) Tri'.1.l ".lithin Five Dmrs: 

rct Di:-:ostod 

1075G Do::-boll 12472 El._r..csur'.J 

Cross J.cforonccs: 

3G5 15216 Eillor 

385 8147 Pierce 

3G5 10955 Vb~ilo 

450(4) 7<..\69 :~:~r.ns 

385 16573 So.':iolla 

~zJ:6 (11}q1'5&1:c..~~
41?( 2b) 16655 p.':V''.1ll0 ________.,.,_ 

_l15o.) '·riv.; ~.,.; S+ ,-,.f.P TUC~ ..• r"> f -1 V•)l"!"t 0 _ J.:. ..L ...... u..z..-·-:.>"' tJ t: ..__.. \. '- ._..._... :......t.. ..L 

C:coss kforonco: 

Cross i.(of'cronco: 

385 G6L~9 Si~:lnsky (faot not in ovi(1onco) 

. . 

4 '33 J.!,.~7.75) LI~§)_oh:wi ·:mr f1._cf·'"'t.CL.14.~ EnQP..Y:! 

· ( 1) In Gonoril 
( 

Not_j)J. '"osto:l 

9601 ~iuci;?, ct nl 11637 Hcmti 

9GZJ,:4Jo:tnot.t·· (,:':'.'Lr:~ )I'.'; ~Jl1·1ck) 12261 rlillio.na-;.;lunclcr nnc1 


.1C014 01Toolo (officer; shock) pill'.J.~ ·o; c0ni;'.J.nion 
10757 Grenoble to 11725 l7hitfiol::~ 
112$5 M~rrnv. Jr~ · . · di('.:':Jstod herein) 
1429£\ !vJj_ chn ls ( frof.1. re stro.int) 134§8 StoY.QJ: ( m:mosio.) 
14455 Nico 13405 Bi:tl.cry (dis.sent re nontal 
15553 Pelosi ca.pc.city) 

I15850 ~~ (c!ru.ri.l{onnoss a.s) 16CG9 Klish 
,.._.. _______ 


http:f1._cf�'"'t.CL.14


L'J 75 

l .·In Genornl lliQ~ 
? Proof 

(l) In Goncr2l 

Cross .i.1eforonces: 

Cross EcferJnco: 

399 14455 Nico (No pon.conf) 

---------:· 

l...ccusod Y.Ja.s found cuilty of nis'bohnvEw:- ;Jof·::iro tho oncr:iy, ·in violr.: 

tion of L.11 75 .. HZLD: IBGJ..LIY SlfFli'ICIE:Jr o 11.~.ccuzec1 w:i.s ibefJrc tho 
ono::i.y' o.ncl h::'.d o. <lut:'.,: to ck"fonc"!. tl;3--;;-;y.~:~ _)}.2,.qk rrhich ho ostJ.blishod a.s 
ordoro.1. Tho only qucsti'Jn *** is \Jhothor u...1c:'.or tho circ"--lDStnncos his 
.iQ.lU.l'!~.;i;:Q fron tho roc.4. block nith his :t:'lo.toon t0 .:_Q]__fy.rt~_Qrc1Qm 
constitutoc1 o. sh::::.r.1of'ul o.b'.lnclonr::mt of his i:;ost within 7:--a 1.;.l '75,. 
Consic1orin:?; tho ovLlonce *** i:10st fo.v~)rablo to :-i.ccu:sor1, bts concluc.t wo.s 
not l~OVGrnocl lJ:r co-.-rnrdico C'r tinic1ity, but ::::y .his int::mti,)n to ijrovont 
his non frnn 1JCin~; tc.kon pris ~·nors an::l thoir v-.::.lu">1Jlo oquipnont co.pturo,· 
r1hich tho rnpid. n.1v-:nco of t~1·3 oncny, r.s ro~)ortoc: to him, ins likely to 
brine n'.::iout o Ho bo.:1.. boon surrc"JXlc~o:l c..nd cut off ::iy thq onori!y before. 
LJ.tor ,1ovelo:._:::·10nts r:i::.do it cb:.:;.r t:tnt his nith:rc.·,70.l *"'* r:o.s ill-nclvisoc 
and shrnrnd oxtronoly to.cl ju::~ont on bis :~:::.rt, rosultint.S forttinntcly in 
no o.c1v:J.nta.£3c to tho c:nr:my., Ho st::i.rtod. bo.ck rrith his platoon to tho ronc" 
block n.bcut 15 r:i.inutcs ~ftor' roportin::; ***• Tho position u::i.s left 
unclefondod, houovor, for a.tout thrco lD'urs. 11 Tho £'incline; 9f cuilt rm.s 
sustc.inod. (CM ZTO 10015 T'!o.llc.co 27 Ju...:1..J±2l 

J... ccuso::l iT'.s founcl c;uilty of misbeho.vfour '!x;foro tho onony in viola.· 
t:i,on of l.~7 75, in th:::.t on about 17 Jc..nUJ.r-J 1945 ho' refusoc1 to co into a. 
bull-dozer tmik o.s ordorol, a.n:::1 to r.lcve out in s;1n::i uhon tho conpnny 
i::wveC. out to on.~;::i.£;o uith th0 Gom::m J..rny.. BELD: .~GL.:~J.:.Y_~1JFFICIBNI'. 
f 1 \ E'vL1oncc: r.Tis1;oh~vic:ur: 11llccusod r::t:lo a...l'l ::i.ntici,;;nto'Y'l:r. refusal of n~:.1---.... --- - __.._;:;,.J,_,. 

coD;_~1!1l;.thQt on tho next :.by ho _:0t in a to.nk .o.nc1 ;·~o :f.'oI".r:r:l with his 
oonpan\)-1'~ Fron tho L;onor::i.l.to.cticJ.l situo.ti.)n oxistinc; o.t that t;ine ***, 
it mny oo inforrod th::.t contJ.ct "'..7ith tho ..~mony wc.s cx;_Joctod on· tho 
folloninc: :~o.y., :.ccuso1 c.ctUJ.lly c:id mt go fo.I".7J:rcl tho next ,day. Thero 
is no Jiroct oYidcnco ths.t ~t tho tir.:o his vorJ.cle ua.s roc.,dy to proceed 
accused ~:a.in ox:t.rcossly rofusod to :;ct in it; or. thnt this order \:l.J.S 

rop0ntod. Ih-:c:vcr 1 other oloncnts of tho ·offonso ".:lcin::s ~Jrosont and 
·proved, such DJv;.nco .r2f1l.rl U:)ulc". in itsolf bo .'misbehaviour' within 

- ' ,__ 
-1:2;
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(2) Proof 

:~·~-; 75. 11Thoro is sonc in~1ication that this con:iany rms nQ.i in as cl.9..§Q 

proxinity to actual physical contact VTith tho onor.iy as ho.d been expoctod 


, *+X-~ In fact, whon it rea.chod its objoctivo **·*, tho onony rmsY'not thoro. 
*""'*'Defore tho on.QI1y' \"Jitr.in tbu pur1icn.1 of ;."i.TI 75 no:ins oxistinc or 
imnincmt contact ***• ilhcthor or not a.ccusoc1 \70..S •J:;oforo tho onomy' was 
a question f'.)r tho c0urt ***~ It nay be said thc.t tho i'£ll..Q!f!.lto.stJcaL 
situai;.ion offoro1l sufficient. proof" -ld<-:x-. n .C?:.L.Q.1111:l~_JI£L1lJ.,g_rsl1i.i.?J. "The 
roc"rd *** shm:rs tlnt Major ***, viho so:t a.s a r::ionbor· of tho. court \-:hi ch 
trfod accused, rlith'.)ut obj action of tho lc.tt01~, h::d boon tho ,:invostir.;n:~ing · 
office~ *?a and thnt this fa.ct rm.s not disclosed ***• Tho invosti:·::ntion 
r;a.s held *-:~* Lj) !::o..ys before tho tria.L 11 It has l:00n 11 hold thett tho pres
ence of tho invosti.~:;::i.tinc; officer on tho court uo.s D.Q:Ljurissg_ction&1: 
error invalir1atinc tho proceec1inc;s, but procedural orror only., 11 ( CiiI 2J.0612, 
MacHox (9 BR 277).) 11 In the present case tho .Qyj.clonc:.Q...).s Q'.)JJ,;.10-t&nunq 
£Qf!pel:)drlz. J~ccusod hinself on tho stn.nd ac1nittsd in of'foct tho.t ho SJ.id 
tl~t ho woul1 rof'uso to e;et in a. t:mk and co forr:.:i.rd tho next dc..yv This 
stntG..rnent vms in answer to a.n inquiry by his con:;_-i:1ny cor:ITTc..ncl.or a.s to r:hother 
or not ho r;oulc1 perf0ru his o.ssigno~ duty the next c::::i.y ~ The over-all nnc1 
existine; tactical situation, as pointoc: out, brou,;ht tho misconduct. of 
accused vJithin tho l;rovisions of ,_',,~7 75 insofar r.s it L:.:JiJlies to misconc:uct 
in tho presence of tho enemy ***. 11 i.QJ) ETO :.:_tJ1!C9 [10rsh 2r; Jun......01 · 

(Dissentt.n:; O:;:ij..n~..c:.rLi2....fJ E1..Q i:po9_f.1;}.rQh_~c Ji1L1.._4.2,)_: HTho J:nY2.§..: 
ti ·:nt.in·coffic:.q: p.::trticipatod in the trial as n r:icr.ibor of tho 
c:iurt a.f'tor h::i.vin~; investil:;:1tod tho cho.r;_;os pursuant t·J 1.:1 70 
and LH1'1.II, 1928, :r.~-'.r. 35.a, :J ... 25. In his ro:)ort ho rocorac1onc,od 
trial by coner::tl court-a.::.rtin.l an~~ stntod th;.t there uoro no 
eXj_Jlnnatory or extenu:.t:inc circunst:mcos. *** Ho ox:1ainoc1 four 
nitnessos ***. 1~11 f;ur ::;:;.ve hi.'!l svmrn st.2tor_1onts a,;ninst tho 
acc'UseG., and only trro testified nt tho tri'1.1. T1.10 of the uitnosses 
GQVO hiEl evidence r:a.r.m·;in;:; to O.CCD.S od '\lhich WO.S not tr-:u::;ht · -ut 
at the tria2.. 11 : ...J..th;>uc;h inquiI'iJ ~;-o.s r.ia:'..c rrhothor any court member 
was aware of any :;r)urK1 for his cho.llonc;e, 11 tho invGstic;::i.tinc 
officer rorao.inocl silonl;. 11 11 Tho richt of o.n accused t'.) :Jo triod 
by an .IB;;-:crtj.2:.L..9::iurt is fun:·mcmtc.L Tho invosti_;:i.tinc; officer 
*~•* did not st.::;.ncl inj_JO.rtio.l. Ho ha.:'.. j_)rojuc~_,e12 tho co.so *>H''~ 
lfuiluro by nccus0cl to exorcise his r ic;lrt tc cho.llon-~e o.nd his
stator:iont that ho did ncit object to any nonbcr *'~* ·Ud not in tho 
circunstc.ncos consti~uto n naiver, 17 K_r101:1ledgo on tho pe.rt of 
accused tbat tho invosti::n.tin,:; officor u.:-.s sittin[·; ')11 th::; c::,urt 
is not to be ':Jresu.r.19.Q. 111~ nnivor is or·,~ino.rily an intentional 

· rolinquishi:iont er a1.Jo.n:fon':lont of o. kn0vm rii::;ht or j_Jrivilo:·;o. 
Courts inc:ulc;o ovoI'iJ ro::i.sona.blo .J2£.Q§_ldln~l2!±..fS.ains:t_ ym.iver o,f 
fundwontal ri:-:-hts o.nd do not ;_Jrosuno ::wquioscenco in their loss." 
ttThis co.so is to ~)e tre:i.tod as if tho defonso, h:wing usoJ its 
rir;ht to a ::oronp-l:,ory challon~o ':ln .::tnother r.lGmbor 3 ho.d cho.llonc;ec1 
tho invostif;.::J.tin:~ off'icor for co.use *":•*, n.nc: tho challenge rns 
WJt sustaihoc1 ***· 11 "Tho fnct tint tho ovic,enco of accusoc11 s 
t,-uilt raay have 1.Joon of such cb.ractor as virtually to com~Jol 
findinGS of cuilty, cannot tlis~)ol su:Jst::mtio.l d-:iu:it as to the 
·impartiality 0f tho cnurt in rec.chi:-i,:; its findinc;s a.nd in ir.iposinc 
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1 "' ?,...oo.r.o__:!,;.:::...0. "· 

n sontc:inco v;hi.c:h inc:l,1c1c.s confir.•omont. fo:-c lifo.o 11 I'r·c.:julicia.l 
error rcsultGde !.. ccusod sho':lld bo cro.ntccl a. ,toh~b:£~23· 

Ac:!11sod n2s foilncl ;zuilty of misbch~vio11r boforo tho onGJ:1Y~ i"'.1 
'ol"+1'on of' J'-T '75 t.'1f!D• 1"'"ATTV "U7"'TC14'~"_ 11 I.I;-'\ p-~1'c_P Q.)..,.,,,.,_r-~:· _.c_;J1·ll.,,... 

Offonsos~ i:zvon if ovidor)c~-;;~Pr:j~;:t;·"=i~·;-;I,{"c~ti-;7i'Sr;;:;-;:a:;;:;_-; ;;ful.0-:~:·~---~T:~;i1 
t1;;-chnr~:;tor of accusedi s int,ont and h:ts abson8o of ir-<."D ~.;0,, p.:.n:.pxx:i j_n 
goint; to tho roar as hero ;cmrgod.11 su.:h evidcmce rrc.s ~1ot :)~'Oi;;c::::-ly dcvo.: 
opod in this case, .fa2<2.£tfi9_i'2§~C.J;J.2£:1 uor0 not 1~olJ.-f.ec~, tho d:;-~,;nst;J.ncos 
surround.:.nc; tho J_)rior acts r:oro not ,:;horm, nnd tho to2t.:l.::ion.7 i;].von in 
offoct cmour..ted to no r.io .. ·e th~n tha :Jr')c.d Ht1t.ar.12ntJ of trm r15.tros.:Jcs 
thc.t acc"U.secl v1ns .l1QJ2.it;1e.J1y cq,r'lQ.~JJ..Y in ccnbJ.i;. l~s c·c.:.ch, 'lih;.tcvor 
probative V8.luo tho ovidenco of' :Jr:~or r:Jiscon:lud r:my ho.Yo h~vl wns mx~·· 
wej_ghod by tho cbngers o.ttendnnt upon tho n.1r::i2r of its p·::-;::f.oi:~·.,::IJ:i..o:i. a11d 
t.ho evidence, a..s ;irosontod, should bnvo boon .Q::::;:_'.:J_1JS:lQ;'), ?<+·~~. Hu.wvcr, 
QJ.ih:'5'51L::2~~1'Yfl~.£l:J.\...Ql';::Q..:;'. v1as corJrr..tt~od_9 otb.or o-,·L:or.eo of l~o00::.•d cou
pollin;;;ly shows tb.r::.t accused, altho1:ch his L:.::itial dojJ.:u:b..i.1·G cay h·.vo 
boon for o. lec;i tirn:i.to pur~)ose 5 tl18roc..ftc::- r-:ot~~-;h"G flai'aty 5.n the r:::J.!' c.nc: 
failed to do his uholo Ju.ty bofcro tho crw:ny b~· rnnc:l:1"ln-_, at t.ho .c:x\xl~!Y 
noter j_Xtrk instc:i.c1 of roturn'i.!Oi'°; to his :Jl.s:t.onn at th3 fw~Ti:i~ 11 Ho \~;as 
l)rO~)orly founc1 to be cmJ.ty. J, CIL!.110 .1221.0 .~]12;,;JL?O ;~~J ~52 

Vl u.;.1_ . .1.•\ , • .i.L.:.i' • 1.4.:J'...l'.H.... J.L .. U .LJ..-. _.J •.''11..t..tt ~.... J•••.•• ~-.J-'·'~-" ..J .• ·""'· _ .... i.. 

,. 
1..ccuso·:! was found Guilty of :r.d.sboho..vior bo.f'.)ro tho onomy, :i:!.1 

viol.::.tion of A:7 75, HEL.l)g Jf.t)LLLY Sl7.B'F.TQ)}1~!.• 11 I.t.H**, u:c thJ -c.imo n.:1:1 
. place allo~;od, v73.S autbn'i.zod to ore.or accu.sod to loo.vo th0 not.a:!' pool 
and jc:.:.n his plo:t.00;1 r;r~ich r1as then onl-;:::i.~~cd in lnnC:.-to··hand caubat with 
tho onrn:iy. Accused's 1m0quivoco.l rcf'u.aal to fil;ht .i .'.lccon:,o.~)ior_t by his 
statement thnt ho woulcl r:::.thor su.ffor tho conso(lUcncos th'.ln ob0y tho 
order, co~1stitutod dis::;racoful beho.vior bof0ro tho unomy nithi:.1 the~ clo:J.r 
...,u.,..,?-:"""' of -~ho ci"t,.,a~ .,uJ..i...or·.:;~.,? *** 11 (r'l't·:T T<'T'O 11 ·.,oo J·n·-"o·L., -;f"'I !t1 " Li:;).i..) J. V..L~VV Li u 1,,...1, v.a .J..VJ • ....~;.:....::.~.:-;!;..!_<'.'_~.:.E--..==.:J__~.;~~""'· 

Accused offi co:::- was fo1.:.nd culJ..ty. of rd sbehnvior bo:i:'oro t:Co o:-:~e·,-n::r, in 
• 1 • • f 1-n 75 ~"LD T'ri•Q" ·r• -7 "TO=I''IElFfl f-. ., r;n. • ~ rr 1 J h +vio_a~ion o ~lij • LL!J : ¥.2-:£.\~~~~..!.~:l..1L .. ~~::£;;.• .~L.-:.:-..1.Q_~dJ..S~:J.·:~1 ~. .':>~7S (· ..:.Uu 

nccusocl a'.Jandonor1 his :;latoon bocilt'.So of hiG foc.r of' ono;:iy o.rt:'iJ.~~D:·.;· fire 
und~•sou13ht 8U:foty ut. tho COJ:Ij_)llny co1ilffillnd po.st somo hro n:Uos from t.Lo 
place whe:ro tho platoon was located,"' This const.itu';od 1~:·i '75 r.1i.sb0~1n-1i.or 
in tho cirC"t:li"':l.StJ.nces. J,.g)_ Mcpt.9) n~~.Q.11.elh:!...l;i~~..~1 11 '.l'ho 1J11-!~.9.."'.J: of lXL·ovine 
that acc.:used vms nonta.lJ.y r.JsponsibJ.e for hi.s actions rc:r::toc1 ')n tho 
prosecution ***., In clischarGinc t:Ois bvrdan tho :)rosocut~1.-Jn ·.ras air.led by 
tho J2r.2.§.\~2U.2.U..Q.Lfu:1J:~-SY. 11hic:1 ro:.~.ov0d it moro1y of tho nocossit;y of 
intro:1ucinc; o·v-iclonco to ·i.:..hnt of~Gct until such tli:10 o.s thoro i!C..S some 
assurance thJ.t accused 1 s mental .roSj_)onsibillty vras a ronl issi;,o i.:i Lho 
casc;. 11 11Thc d:>f'.~~n§3 1 s cV~.£ on tho question of accuscd.lfJ nontal 
res;onsibility con:::istod of thJ t ost:!.rJony ·oi' M..'1.jci:>:> 1J-**, a ;isychl:it'::-lst, 

t ,.... ' ... _ 
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·uh'.) statod that in hio o:xi:.:~on c.cc"..:soc1 FCJ.S ""uf"f01·1·,..,- fr0"" l·1···rrb1r.cl··~os·is 
... 'I ..~ - - ... J.~~ • '-''.L.:.J. .i- ....,v "' ...... . :...:. u- ' 

u:nxioty sto.to, mo1or:J:0cl/ sovoro t c.nc1 tk,t c..t "'vho tine oi' tho al:.o~oc.l 
offonso ho vms inco.i·,ublo of distin,:,u:l..sbJnz botuoon richt o.ncl '.1ronc; o.:nd 
could hot control his behavior-> This 0:1inion vms b:iso~1 i~1 i-,.ut or:. sto.to
t'.onts of thi:-d :10.rlios nJt in cvidonco. Ro,.:arcllons of tho trbroa1_;},h uo · 
a.ccorr:l to tho j_):C'esunl;tion, sh0rc of :)crnitt:..nJ i ~· to shift tho b~.rdon of 
pr0of or cnr:10wt.nc it irith evidcntin..rv eff'oct. t:-:i~.s ovilonco i.3 ::r•..,;:.··~":_,_;fo1·,t, 
to d}J~.f~P!.£._"~t~ It is cle::i.r tostii'nony, chroi:t:y cont.r::!.'Y -1;;0 ~:~-~~ ·;;-~,:·· 
s-ur.1od fnct, of tho OiJinirin of a:i indr:::oncbnt v:itnoss who i:3 :;-~·2s-_,r2b::t.y 
f.::i.milio.r ...-:ith tho various n01::xosos nncl :xiycfiosos ntic:!:i rc,sul"::. L·cn cc:r:ibo:t1 
Em1ovor, c~OSj_)ito the fact th2.t tho :;;;rosocution co.n dorivo no bonof~.t .f::.·cn· 
tho J.irOE·Ul.r;:-ition, nnc1 doSj_)ito tho f-:>.ct th~.t thc.,y offOl°''o:i no r::i-lic,J.1 tos-~i
mony tend.inG to J.::!'ovo accuse::1. so.no thoro is sti.11 s•.J.~")f;t.:.n-:fo.J. ov:.c1or:co 
esb.blishinc th3.t bofaro :b..is offem;e r:o.s c·,r..sur.:r::.'.ltod oc0·0socl k.'10-:! tho 
t.iffcro£1co botr;oon ric;ht ['..ffl Hren:-; ard co:llJ o.c~h::iro to t.;1.:J rij:r~.. 1:1 tno 
stntonont ho rnado on tho ds.y h0 commlt·C.od ·~ho uJ.:.'.oco:1 of'fcn:Jo, or,c;·;.soG. 
rolnted how ho rD.n do-:m tho hill from tho platoon C•)DnO.ncl :;ost. c.",1oct 200 
y:irds c..nd. thon sto:irod a.nd t:riod to ,_:o·t UI) e:ol:.rn._;o to co '!xi.e::. Tho cov.:;:-t 
could infer from t!:ia th'J.t accused. ha.:l somo con;;:;:-ohon!?ion of hl.s o'tl~.::;a
tion to stay at his post c.nd s0no con.?ci::;c.;snJ:JG ti~cr0~:~/B.:J.!'1n;.1oi11d:.i""d6.i.::-..:.g:• ,· 
Wb.:T Wrot.g.i "- .J3ot;hdn,~.hts le:;d,ra-)c.di(' ft.l.+.sta t.d;:n,3r.tY. ·.<-7':-lt .Q.:)(l "ip- hie:»: to :bt.:t:L07°~y
Q.-:trtrt.ho trial accml8d tol:l hJW h:J loft tho p"Lrt.o·Jn corn1::i.:ricl pos~ to :.1T10sti
c;a.to tho difficulties tho non ';mre ho.v5.nc'.: ni Lb ~ho r.uJ.o su:)::ly tro.i 1:1~ 
He told hou ho flou from tt.oro in po.nic r.rhou U~o or.:my oponocl t~;) r.rith 
runthor nrtilJ.ory bnrr~·i:SG; how ho r::m 8omo distnnco c:O".m tho hi J..;.._; lwu 
at lnst ho sto:j_))od, dolibcr::itocl on roturninc, nnd f:'..nctlly :..1ocido1 to 
report to tho cor.li_Xtny cor:1I:io.nJ ~)ost boco:;..1;;::0 ho felt th~t his no:".'iT')"JG 
co~dition uJulQ ho.ve a.n o.dvorso affect on tho mo~n:o of tio non. Carta.inly 
tho court could concl1Z1o that a. rr.o.n who wo.s ca~:<1.blo of ·loli::.>or:-,t inc; c.nd 
docidinc on the c}.3sir.:.1.~Jili·Ly of a coursG of c0r..d.uct ucts not o. i:rJ.~'l i·rhos0 
faculty of choice hc;.d :.:oon :xi.ro.1yzod r:.ncl whoso r.1oral sonso ho.J J:.ocm c~os
troyodo Tho testiE10ny of a :tJsych.:.::itrict is vo.l'XJ.~)lo, but J:10 wi2.l nbt 'Jo 
;;iomittod to usurp tho f:mction of tho juc1.c;o. E·uch oi;i~1ion oviclon~·3 '.7ill 
to ,-:;ivon careful consic10ro.tion, but it is n'Jt billl~in3 and. t:10 corwlusJ..c.ns 
thoroof nood not clocido tho ulti.'1'.ltc iscuo. 'Inc :r.cs:t-:ionsi::iilit.y fo:t.' :.leclsi::Jri 
we.s tho court 1s. Po.rticula.rly is this truo uho:n not a.11 t''."..:;; o.s2w.1ocl fo.c";:.s 1 

as tho ~Jrcmiso of th0 hy~Jothosis, o.ro in ovidonco, o..s i:a tho C:.180 horo, 
The offoct of tho :ex;,Jort 1 s conc.h:JJion is that a.cc·u.sod. n:.is "J.fro.icl, 00 o.fr::'.id 
thcJ.t h::i dicl. not kn')\"/ whc.t ho r:as do in:"" o Tbo ?5th Ai7 is int·ondod to . 0•·:.r1ish 

~ ~ 

con~,rdico, and it -:muld be .!.,0~\119tiQ....§!i..2:1:?..S.~1'.'clrn'! t.0- hold th:it o. na.n c~'.~m'.)t 


bo p'!l~lichoc1. fo:r· cowardice boca:ise ho '.rc:.s too c0ua.1x1.1.;.i. Tho J.rticlo is 

osson:tie..l t'J military success in b:.;.ttlo o.nd must bo or..fo.ccod to do-Lo:- .. 
CO";m.rclico and po.nic. Tho c0nclusbn of tho rsychio.tri:::t places accused 

11ithin tho torms of tho J~ct. Thero is su~)sto.ntb.::i.. ovic~onco :'..n tho record 

to sustn.in tho c0urt t s imnlioC. finding tho.t n.ccusod 1.1::>..s sano ;J.ncl con2rcUy 

ut tho tirac of tho offoase ***. 11 (Q;{:S'£9)..327<2..1~11.op__ ll,_J.1:.3_~r;l · 


Accused 1:::i.s found. 1:suilty of a r:;isbohu.vbr 1.:icforo tho enemy, in viola

tion of ::a 75. HELD: IBG:~:.LY SUF~TCIBNT.; 11L.ccuso~l r:as chc.r ·cd vrith H-7(

. 
-12;3
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(2) froof 433(2} 

rofusinc to advance with his conmand, which h1.d been or 1.oroz.:. for;m.rd by 
Captain *** B**, to enca00 with tho GornQn lnny. ~f It *** cloarly 
appears that, boin~; tactically before tho enony, o.6cusoc.1 culpably rofusod 
to participate in the mission which his pl..:i.toon had been orc1erod to ::Jor
fom of coin:; f-'.JrW3.rcl to enGace - by maintaininc n roc.d block nc;ainst .. 
components of tm Gori:i.an km.y, rihile there is no_ r:.iroct tostinony that 
it was C3.ptain B** who issued the or-:lor to tho plo.toon, as alloc_;"ecl ***, 
it may roasom.bly be ·inferred that ho c-1.id frcra tho showinrY th::J.t the order-- '-' was issued and complied with, th.:it ho wo.s the conpany conr:inndor, and 

that, upon learnin,_; tho.t accu.s ed h2..d not ncconpaniod his platoon to tho 

road block, he orcored him fort7ard. to report to hir.l at his conu.nnc:. post 

in D***· 11 J.. ccuscc1' s c0nduct QLlounte:-1 to a violation of 1..\""l 75. (CM ETO 

12393 Kohlonber,; 23 Au~ 45) 


1..noni:; other thini:;s, accused wns founc'i. r_;uilty of a violo.tl'ln of 1..--:I 
75, in that he quit his post at E**, Gernany, 7 ~~ril 1945, for tho 
purpose of plunr1erinc 1:'..nd pillnc;in.~~ HELD: rng;.11~__IN?_VFPIQJ:E;fil' Oif THIS 
CH!..HGE. "Tho prosecution was required to prove tlmt (a.) accused quit 
his post a.s nllc3ed o.n.:1 that he w::is than in::;tJ:iJ.(1:1;h·oson:cm:o.f·~,tht:i oneray q.nd 
(b) that he loft ~1ith tho intention of plunc1orinc; 8.ncl pillacins ***• 

Doth tho prosecution and thG defense evidence shoi.1oc1 cloo.rly th:1t 

accused while l'beforo the eneny• a'bsentod hinsolf withciut loo.VG fron his 

place of' duty at tho time and place allezed. Tho offGnso nf l:iJ_b.. 7 e 

ms been (lefinerl variously as follows: (];.) '*** tho fc:irdblG t2kin.; 

of privat~ property by an invadinG or conqu0rin,: army fron tho enomy1 s 

subjects' (Dlack's L'.lw Dictiomry (Jd Ed.), p. 1361). *** (g) 'The 

takin.r:. by violence of private property by uivict6r.fuous army from the 


. citizens or subjects of tho onony' (3"uvior1 s L'.lw Diation-iry, Vol. II, 
'p.2591)~ *** (]) 'The plundering, rava,zinc;~ or carryinr,. off of goods, 
commodities, or merchandise by o~'}en f9..!:£Q_o:..~ vioiln..£Q' (4e C.J. llGl).
*** (,k) 'Tho term 'pillnget ID.ports b.trocination (c,nalo::;ous to highway 
robbery), or ro~bery by force and violence, and not a simple larceny 
raeroly. Merlin defines it to bo tho plun~~erin,:;, rc.v'.1._::in::;, nr carrying 

·off of c')ods, corunodities, or merchandise by o"Jon.J'orQ._Q or violence. ' 
{J..moricnn Ins, Co. v Brynn, N.Y., 26 ITonc.1. 563~ 573, 37 1..m.Doc. 27C, 
citing 23 Mor:!... Reprt. art. 'Pilla;_;c') ***· (.2,J 'To stri~) of money or 
coojs by open ~(..olm;_r:.9: to sack a.s in"\ll•c..r; to spoil; loot; as, to pillac;o 
a capturnJ to0.'n•' (:-1t-~.J;-;"':,or 1 s New Intcrm:t:ional Diction'.1ry.i Second Edition.)
*** (§) t It m:i~d:. be sl1ovm that the· officor or soldier loft tho co11r.1anc1 
with a view to the fo!'ciblo seizin:; anr-l :::.ppropriatinc:; of public or 
private prop~rty ***' (ainthr8p rs Militc.ry Law and Proccc1onts ( RGprint 
1920), p.627). *** The closely rohted vrord '12lundor' has boon C..efinod 
a.s follows: 1L. word having no especial. legal sir;nificatian. /.s a noun 

it means booty; pilla;:;o; rapine;; spoil; that:4tihich. may be taken from the 

enemy ]2y fo.!:£2_~ li.s a verb, in its most .corrrnon men.nine, it noans to take 

property fron pcrs')ns C<r places by OJ?on f'~ ***' (49 C.J. 1036)-. *** 

It is noted from tho f·-:Jre _;oinCT thc.t f'.)rco anc1 viol::m.£Q ck.racterizc the 

conduct roferrod to in 1.17 75 ns 1to plunJer nr ;""illa:,;cl. The ovi·1onco 


1 • ., ... • 
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433(2) (2) Proof 

shous th::.t o.ccusoc1 n.nd TI** discovered sotlc rmapons a.t tho hone nf th::i hur[;or
moistor in it**, ~1hich '.7orc brokon up by a 'i:.10.n fror:i tho villr.c;o 1 o H** testi
fied tlnt ho broke the trigr.;0r raochanisn of ono cun. I... ccusoz.~ tc2tificd on 
cross oxo.mim.tion th.'l.t ho h'.l:l in his pockot o. I .25 culibor' pistol uhich 
wn.s ta.ken fron hin i7hcn ho \7/lS a.rrostod. Ho rm.s uskoc1, frJh'J.t did you do 
with tho pistol you found up in tho attic?' Ho o.nsworcd, 'The pistol u~s 
turned in to tho ***.' Asked t You broke Ul' tho rifles but you kol,Jt tho 
pistol?' h3 replied , 'Yes, sir'. 1~s above in::lico.toJ., tho record fo.ils to 
show thc..t a.ccuso:l o.t nny time took any i;roi-orty from nnyono by force or 
violence. His to.kinG the pistol ir.1:-ilied only that he nay have ccr.u:iittod 
a different offense, hot charceo. of sillI;lo l 'l_rcqnz.:. Tho oviclonco of the 
prosecution is wholly consistunt with accuseJ 1 s tostiuony that they wont 
to rt** to ::;ot so::iothinG to drink. 11 The rocJrd insufficiently sup~:::ortcd tho 
findillJ of cuilt on this charge. 11 It is urmecoss·1ry ~o cen;:iic\.Qr rrhothor 
or n-:.:t the spocificci.tion contains an o..llei?,ntion of o. lessor .igg].tid;;c1.},fforiso 
of lSlOL, ***, since such offonse w.::i.s already allec;od" in annthcr fTOcii'i
cation, of 11hich accusoC.. was found r.:.'Uilty. (CM ETO 11725 r;hitfiol·l._25 Aur; · ·m. (1...lso soc comi)anion case of 12261 l1illiams) 

-------.,---
Accuseo. wc..s found cuilty of two misbohJ.viors before th<J onon:zr in. viol'l

tion of I~-.."J 75, (g) on 12 M..-:1.rch 45, roturninG thci noxt cl·.2.y; '.lnd (9.) on 15 
Ma.rch 45, not roturnin.~ "'thereto for tho reason th:i.t hr:.' :eofusod tJ to c~o 11 • 
HELD: LEGli.LLY SUF:i!'ICIENT. ( 1) Tho evUonco ostnblishod tho chc.r:;o.l r.1isbo;.. 
havior. fil.§2..ni!!Y.= (a) 1... psychiatric rc,iort shm7od. accused to to 11 inso.nc 11 

at the times of his offenses. Tho report v:a~.'o.~, but in vi011 of its 
ao.nission nithcut objection by thG prosocuti-:m, quotocl portions \!ill bo 
tro:itod o.s oricino.l testimony by its mctker. "This uso of tho rop:irt is 
f'.lvorablo to accus od and affords him its r.1axir.1UL1 valu3 o.s ovidonco. 11 ill 
Find5.~ "By its findings of guilty thoro was inplicitly incluc1o'.l therein 
a findine that accusoc~ mJ.s .§'.lno on tho c.::i.to of tho car.mission of tho offc:mS·:JS 
Thero vms no duty on tho court to po.ss up')n tho issue" so~·~r~~toly. "Tho 
question *** was one of fact o.nd it was po culia.:dy o.n is~ nithin tho 
pre;ooGative of tho C'JUI"&. Its findinc; is orr~itlo'd to t.ho I;.Lqfill::filt.k!} tha.t 
it is corrGct ***· ( c) Testil'!lony: Opposed to tho l~'sychio.try report, trro 
sorgoo.nts testified, one stating thn'6· accusoJ vms in his ric;ht nini, ca.lm 
and nornal on 12 thrch 45, and tho other statin:; thnt ho i70.S nom::i.l but 
was sen.red. :further evidence sh·rne:l tb..'.lt rihon "tho ca.pto.in o.skod h5r:i nhy 
he hnd come back Lon l.5 Marc,h/ *** he sai-1 he ju.:.;t C1L"Jo back, ho ccuJ.c1n1t 
t"l.ke it any more ·H* o..nJ *** l1e mmld rather ~)o ccurt-no.rtialo:1 11 tk:n to 
go ba.ck to his outfit. Ho also st:itocl that ho krnm vrha.t ho nc.s so.yins. 
The court's findinc of sanity is sup~)ortod by prosecution's ovidonco --" 
tho explicit testimony of f6llmv solC:iors nho obsorvocl accusocl' s c:mdition, 
actions and attitude a.t the crucinil. times 2.lld pla.ccs, In o..'1"!.ition thoro 
is evidence tha.t on J,5 Ma.rch accused 1 s co:npa.ny co:r.mo.nclor on thc occ.'.'lsion 
of discovorin? his second doroliction t'.'?..lkoC:. 1dth hir:l :1.r.J ~n.rmd ·hir.1 of 
the results of his miaconduct. L.ccuscd displayorl only a colrl.-bloodc~ 
dete:rnino.tion not to rett:.rn to cor.1bnt. 11 i.3y its conclusion tho c:mrt simiJly 
resolved a conflict in tho cvide.nce o.co.inst accused.11 ( d) DiscJd..§._~ionJ. 11 It 
is true that in the nr1ministr'.ltbn ."Jf oilitary justice extr::i)r:Jina.ry cc.re 

·-13'a. 
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J'2) Fr::io£ 

o.nJ. cir.cur~s~~o ction o.rJ rJq:rl.ro ·: w~1onover thorJ o.ricos ::i question a.s to 
the nont:il conditi:m '.)f nn nocusel. Tho court r.ny call for nck:itionnl 
ovL1.onco 1:;ith rospoct. to tho 2ccuaod 1 s nont~.l ros:_;onsibility· (MCM 1928, 
j_.aro 751 ? ,5:5) o.nc1. i-C. will inc;ulre i:1to his oxistinc nor:.tnl condition 
11honevor at nny tj_no th0 ~:J.sc is before tho cnurt it c.1-ij_Jo.2rs to tho 
ccurt for a.ny ran.son th.it such inquiry :iuc:ht to 1.Jo f.K\c1.o (po.r.6J,i)o49).., 
Tho et;_):"ointin;:; :'.uth:Jrity r.1:::.y in his -1.iscrotic::i. sus:;.:onc1. a.ctL:n on charges 
·1or__ 

1
,.,"' 
1 in,··LI t],.,o c·1n"1'· '-"'" ,-1-r..,ti·~ ~.I---n J·"'~ t'10J. ..... ·~ ,..t1 I ~ "-..J ~1·r1·'._} c--r;:)

0 
'~ .,._;. <..,.I. I J., 0 ,t..l":J J.. ~f "no ,-r'-' m·"ro {,) c·r t,,.,..,.i. r J...J. ' .. . .i..LU 

r0port of o. hY1rd co2wonrn:~ 1.Jl~:or ~.H. 600-5Cu (ix:.r.350, pa26).., Tho 
roviowi.nc; auth'.)rity -.-,ill to.ko a::.:;:1ro1):..·into action ::horo it n:):-;Jo.rs from 
tho roc'.)rct ·n~ ')thorviiso th-:-:.t ::i.ccuso::. ·:::is insJ.nc nt tino of c'Jrnnissi'm of 
thJ o:'lcnso ·~r tir.io of tri:il, rc,~.:i,rc.Uoss 0f v:hothor such. question wo.s 
rn.isoJ. o.t tho trial or hew it •r:·.s c~otor::lin0ct if rcdsoc:. (r;J.r .. ~;7'0, j_);71i-).," 
H)uovcr, thu so provisions 1'r.Ji0uld n0t :Jo intorproto:.: c.s cnc10':1in3 tho · 
rop::rt ·)r the 2lJ_:1fon.._9f 0:..n.sln:s.~-l.£::9..ci'.llist ·T--..9--2.~Ychi::itY-i_q b'.2_·::;.n;1 with 
tho porrnr of' ultinato ,.:i_::;tcrv.inc.ti0n ·.")i' tho question :·,f cm c.ccc.i.sodt s 
r.ionto.l r.Jsp·~msirilgy in a c:'..s0 ~Jof::m..; a. ccmrt ..r:nrti.:::.l.. Th-.t is tho dut;y 
of tho c,·urt in tho first fo.st~.n.Jo c.nd of tho roviu:rin'-; er c'Jnfimine 
c.uthority nhon th.:;y aro required. ":,o ::-.ct uprm Q scntonco. Tho tostir.iony 
of o. srociilist or cf o. :.:on:~or of a. ~jsychiG.tric '.:Joare. ;Jof:Jro a cc:urt is 
entitled to tho roc:::;oct ::md c.1nsi.:or2ti::ln f liko tostinony ";:ioforo o. 
civil court, but it is n:it bin'.ing .1r c~-,r..oh:.sivo en c. ccurt-ra'.'.rtial o..ny 
r.ioro th~n i~ binds o. ju:..~y 'Jr ::i. civil c:;urt sittin1; '.7ithcut <J. jm-y., It 
is p'.lrt ,;f ~he cvi:::o~1Co in th::i ca.co to bo uoir;hoj 'lnd ov,J.luatod a.s any 
other cviC:oncc. It v::.s net tho il1tontion of Con ·rcss ')r '.)f tho MCM to 
c:metitutc a boo.rd cc>1:vancd un:1..er J..rt 600...500 o.s ;n inc~o:..,o:.1c1ent fact 
fin(in;_: :J.t:;o!lcy r;h'lso fi'Y:in.~s ;.m.st ~>::J '"l.CCJ~~t3c~ o.s final bJ a court-m:i.rt:b:i 
A fortiori, thJ O'Jinicm of a. ·)s~rchi·1trist, o.lth'.:lur·h en cfficer of tho 
Arny '.7ith rGcocnize~l pr)f'ossi~1n;l (utL·s to ~xlrfo~ in his cor.:r.mnd, 
0.oos net ou.:;t the c::mrt fr:x.1 its :'ut•r tci dot.:m::ino tho lllti.n-:;.to fJ.ct 
of an n.ccusoclts mental rcslY'nsibi:!..it;· f:)r his o.cts, 11 (CitJ mY.1erhill 1 s 
Crinin::.l EviC'..onco 4th Ed •• soc.232, ::;. 434) o / CH ETJ 9:-:,77 Do.lf'YlD'.' G So'")
4~! , . ..L;:: -------·= 

/ 

L.ccusod wns fou...J.1:'!. ,-~uilty of nisbc~1::.vior ::ioforo tho enemy, in viola
tion of L.~7 75. HELD: IE.3-.:.LLY SUFEICIEi~T. liTho ovi'.:le.1.£.Q established thJ.t 
uccu3od. WC..3 s~:rvinG in the ~:1rozonco cf tho cnony o.n~~ t:10.t he r..;fusod to 
obey tho order of his superior ofi'ic0r u.s -:i.llouod. E.Q.fi.:s.:::.l to obey the 
orrlor 0f n S~,2!'i1r nff;i,£2;'; in t'.:J.o ~)rosoncG :Jf tho enomy constitutes 
misbo::rwior r:ithi:-i. tho 1::oc.nin.-· of J.~7 75 ·***• :·;h3thor tho refusal vms--· - ....,;)

duo to co·.nrc~ico or to tho f-~ct tho.t his a1.;ility to c,:mtr'Jl his a.ctfons 

\HS ton::i·:-Jr:i.rily shc..ttoro:1. b:r the ];r;ip-.ct "f_;n!:_lli ~o as to ron:for him 

inca;Ktblo of .:ibcyin,~ tho or(:or, '.7Cl.S c:. question o!: fact ***. 11 (CM ETO 

13004 Dirio.no 7 So·2..1t2l 


li.r.nng other thin~s, n.ccusod r:~is fC"Uff~ [ptllty 0f misbehaviors 

bofo::d the onor.iy, in viob.tion :Jf ;..~7 75. HELD: 13G;,.LLY SUFFICIENT. 

111..ltho~h tho rocorJ contains sono oviclonco t:ut as o. rosult of the 
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k:?.2i.2l 
Gorman bronkthrouch uccusec~: s cor.1:1a.ny hid nband)ncd corl::i.in of its oquip
mont and th8.t tho r::on '.7oro n'Jt 1..§_f11ll..Y....Q..qlliA9.g us c1Gsiro::1, such facts 
do n")t constitute o. f,ofonse to tho Cl"..:J.r,_;o o.s othor !:!on of tho c:::mpany 
a.J.vnncod b.nd fout:;ht as courni::;oous soldior·s of L'.'llla.nt o.mios h'.1VO :Iono 
thl'cuc;hout. histor·y. Military necessity domandoi rorf0rr.10.nco of '~uty on 
thi~ occnsicn. Tho broc.kthrcu;)1 uns sto.p~101 nhilo acclis·x: co7:::.r-:'ly os
c~p~1,unc~ sc:m:~ht snfoty__,in tho roa.r. 11 Fis viol1tbn of 1.Jl 75 i7:::1.S estab- · 
11sl'+ou~ (QI ~-,TO 1610G ,booton 15 So~2], 

\ 

l1nonc; other thin2;s, a.c~usod ~7ns foun'l c;uilty of :1is1Johwior bo.f::-ro · 
tho cnomy, in violc..tion a f ;~·} 75. HELD~ Ll:~GL.LLY .STJF.1.;'I CIBffC" n:"lhilo tho 
8~)0Cifi_co.ti9.I2~ **·Ji- rlo ncit definitely rocl;-0- t~.at tno··~~i_;c:;;,:1._uct ullOJOcl 
tms cora.11ittoc1 1boforo tho onouy1 , tho J.£::.:iYJl1.G.Q_l,lsod2. in S:;ecification 1, 
1 fail to o.:lv::mco with tho squn.cJ. which nns -ch2n or:lo:..1 orl forw:i.:::l to cloc..r 
tho onon3r ::mt of tha torm of :::-H-7 nr..cl in S1,ocification 2 ? fail to a.c1.vc.:oco 
;"Jith tho 3s_uac1 v1hich nas thon or~1orod fo~7o.r1 t'J clec.r tho cno::iy out of 
tho town of K*;'tt 1 clcnrly c.llocos in each insk"n~o a :J0vonont d:lr octod 
ur;ainst tho 0;10ny whoso i::w:1orU::.to :n·osonco is thus in~1icatodo Tho c:ofonso 
did not objo ct to tho forn c.f oithor spc~Lfico.tl~n~ Doth wore o.doqw:i.to 
in this rose i(·**. it (_g:,1 ETQ")f::JA4Ji!fil'"dr.L2£..,§_Q."'-5l 

J...ccusocl '.'lC.S fol.U1c1 c;uilty r,f nJs~oh~vinr boforo tho OllOL1Y in viol"'.tion 
of J..~1 .75. in that ho c"':.id run m:o.y fron his cor.1:J'.l~~y ".'n c.bout lG Har 45 1 

rvhich wJ.s tho;.1 on:;c.. ~oc.1 ~7it:1 tho cnor;-iy, and die~ hot 2o·brn. JIGLD ~ _1EG!.:!J~X 
Ili_9UFFICISiff.. §n.ni:~YL)ll...'1£§.f._;_Q.;[!12"'.t E~hO.ld-§ti211:. 1iTlJO:co, is ovitlonco that 
accused at tho tir::e nf tho .::ormissfon ''f tho ofi.'anso -:.r:..s 1=10.no ·.-li4:.hin tho 
lo:;;:i.l definition of tho tor::r¥-H. Ti1oroforo o.s ·::io tho quo"S'Ei0'n of his r.10n-· 
taJ. rospons:i.bility tho rocc~r~l is suf:ficiont to susi,-::.i.n tho inplio::l finc.1int;s 
thnt a.ccu3ocl i.7!J.S snne *** Ho'."!Gvor,fa moc:ico..~ -;1h.•:.ios_~/ omphasi;;;o--1 tho fact 
that nccu.scd ls n!'f1J~9ti_s;;,n did not conco:r:p th0 r;ucstfon of his r:J.Gnto.l ros
ponsibilitv-. Ho ral:::d 0ut of condr1orati"n tho nontnl o.fflic~io!ls of 

1!_£gr._cho_:n8~.J:52i?..i§.~, i0~s_q.ffJ.cin 1 and tili"1P'"Q§i£..: by st::.i,in::: ,9.11~..I::.:~.itho:':' of 
.:t£-;.Q§..Q....Q-QJ21Y_:'~:q -:::. 12J.S-I1l~::I+, j S,;l);f\I._.£:}§Cf~. , In ' oc.r1y July 1 19!+5 ho Jio.r~110 8oc.1 
accuso•:il s affliction a.s: ! .C2£.t:;b.r;:ts:;is':.;};!,_g:'~.;,'J..11.i. ol.d, rocovoroc: ::md u:1s iv.ffor-· 
inG fron a. ta.pe--;7o~r.i in:t.'ost.::.:i;ion,, Tho fir.c.~inc; of I\!ajor C-1~-x- on lG Jul~r . 
1945 1.-'3.S: l Pvt So.tmo.r-.1, "\i:l.S m1fforin;:; fron Cor.ibat· Ex'1n..ust.ion · nt tho time 
of my OX['Jllination (122 c1ays after offc.o.so) n Th.> C.isch:'.rr;in:; c:ia.c;n::rnis in 
this cccse rvo.s: ?sycl1.c:nou.r\".lsos~ .::.cuto nnxioty 8tt'.to 17ith 1;sych::ii1c,tic cc:m
plaints mod s.:ru:oro t • UnlJko tho r.;::i.j 0rity of bo.ttlo lino dcsr::r·tfon c.ric1 
misbehavior c::i.sos tho rocJrc: of trinl sho,,·rn th3.t a.ccusod '::ront ot tho .£~..1!'.:: 
i~..fl.i.~.2.n im.':lc'-1ic.toly U;_Jon Laving his cr:impo.ny rrh·::;ro a dia:.:;nosis of 
l Combat Ex.ho.ust.ion i :;ds r.n 1o., '.rho r.1,Jrnin.: ropo:.'.'t l~ic1 n0t cho.r0u him Hith 
any cloroliction. but rop:n·t:x1 M.i:'.l in tho clonri:.:::; st.:;.tiun and. thonco to tho 
J.04th Evc:.cuaticn Ho:::i".Jito.L Tho roc:irc:s c:)rrob~::.~o.t:; .:wcusoc:1 s toctir.1ony,, 
Thorofore there exists in tho :-ocorJ c:,f t:..·inl bo!io. fi,:·o proof th.:'.t accused 
uo.s sufferinc fr.':lm 1 ccr:ibc..t oxi1c..usti:;in1 sup:)ortocl by ct. sh-T.:in,3 th:::.t his 
conduct uftor h0 loft his ccn:x:.;:-iy iTlS rocul::tr. HG rora.J.inoc1 W1 ·.or military 
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control. 11 Discussion: "Tho solution *-X-* c~oponc'ls upon tho dotermintttion. 
of two subsirlia.ry questions: _(l) 'Genuine o.n-:.1 exf.rerao illness or other 
disability c..t the t:i:Jo of tho nllor:od rJis1Jeh'.J.vLir' is a defen?e to n 
cho.r,-~o la.id un 1er tho 75th J.;7 fflE- • Doos I co:olxi.t oxhnustfonl COHO within 
tho cln.ssifico.tion of ! other disability'? Tho rule of 'esju.~om Generis1 . 

is aiJplicaolo ***, 'Comba.t oxhb.u.stion' is certainly a. w1nifostation of' 
a. conc1ition ••hereby a soldier 'rlill not be o.n a.cleqU3.te fitshtinc unit' 
(M::i.yor1 s tostinony) cmcl therefore tho results. arc tho snmo ns if he 
suffered an attack of a.cut3 appendicitis or a. str~ngulnted hernia.. The 
plo.cin~ of ~Jol1Cl. fide 'co:ob~t exhaustion' such ns is exhibited in this 
co.so, in the sane class as -'conuino o.nd extrono illness', and therefore 
a cor.1plote defense to tho char._;o uithin .llinthrop 1 s ~::,ronounceraent . 
Lrtcprint, p. 62f:r/, soens to be reo.sonablo and just and consistent with 
col!lmon sense an::t :'ractical ex:_Jerionco. (Z) Tho second subordinate 
question is whothor in this co.so tho existence Jf this clcfonso was an 
issue of fact for. tho court ***• r!G ho.vo heretofore hold tho.t ordinar
ily tho oxistonco 0f a ! c;enuino o.rii oxtrorJo illness 1 is a question of 
fact for the court and if thoro is subst::mtial ovidonco th::i.t tho accused 
was physically ca.p:i.'.Jle 0f :1erfnrr.1inc; his duties tho fin::1inr.; .')f tho court 
r1ill not be disturbed on a:Jpellato review ***· Tho foro~oing is tho rule 
ccnerally applied becnuse of c0nflictinc; evidence in tho rqcord, hovmvor, 
in the ihs~~nt c~so, it appears that thoro is sub~t-2.:ntial evi~e~ce in 
proof of ,this defense and the prosccutio~ utterly f::i.ilod to :::1eot tho 
challenc;c. Tho official records shriw boyon:::.1 c:ouot th:tt accused i.w.1ed
ia.toly upon leo.vini:t tho battle line plnco-1. hinsolf in nedical h~n :s for 
diagnosis and treatment. ***Thoroif'tor r!hile .in proper medical chJ.nnE;Jls 
accuso1 was exo.minod and tho ::iar;nosis 0f his illnoss rm.s r.ndy be tr;o 
J~my nodical men whoso crnclusions stJ.nd lindoniod. Tho· only ovL1ence 
in the prcsocutort s case' ~-ms that r_;ivon by a private who merely stated 
that, a_ccusod h:::.d o.p)oarod to bo c..s 11 c. nan un'lor a nervous. strain, Sir. 
I do not kno1 if he hnd ever 'been un~'.er firo bofcr.::i. He 11c.s rnnully 
scared. His face rms red c..nd flushed. 11 This r1itnosst s 11 tcstinony1'thus 
supports defenses evidence; it ·::Loos not c~eny it. · J,. careful stur~y *** 
fa.ils to rovo:il any ovi::lonco uhich croatec1 an issue, of fact fer tho 
C':;urt. Thero is ncthinc improbo..blo or questionable in tho evidence 
supporting this •1ofenso. If the tostlnony of tho nccusor1 is vrholly 
disrec;o.rded th3re remains com:1otont su1Jstri.ntial pr'Jof of accused 1 

disahility ::..t the tine he left tho. :Jo..t·clo lino: (,g) official records 
and (9.) test:ir.lony of arr,1y ucdie!c.l officers. Tho evic~onco is entitled to 
the snne c:msic~oration as:. th::tt accorr~od to tho prosecution1 s ovidonco. 
ITith·:;ut ccntracliction thorofor.o tho rocord of tri'.J.l shr--·ws th::>.t accused 
was rendered inc.?.paole of :;_1orforning his duties at tho tine and pl:J.co 
alle::;ed in the sarc10 nanner o.nc~ det:;roo :i.s if he uoro seized with a severe 
physical illness. 11 Cm ETO 15661 S::i.ttn.ry 17 Oct 45). . 
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A.IT 8~f'. 

~ 

W (i...j G3) ilillful or Ncv·li~ont Loss 2 D:i,Jl~e.J. or ~lFgnr::fuJ:. ~i.§pQ.sJ,tjpg. Qf 
Mi.lit'.lry Pro1::iGrty: 

(1) ?roof: 

Cross ·i?.cfcronco: 454(18g} 13402 Grcon (orr~n:r:·~~ly plncod tinder 
I~"J 16, J,,., 94) -

Arnone othor thin;;s, '.l.ccusoci •,1~ro f:--unr:. -:::;uilty 21f viol.'1.tions of l..~·.r G/+
HELD: LEG!:..LLY SUI!.::FICIE~~J~R_QU1LT ..UL'DE~ f.~·_9A!. Tho s~1ccific~tions here
under alloL-;od cri.'":1.oS _un'.er ·tho ninth i:·'.".ra-~:i:-.'J.:1h nf 1..·.1 94, "viz., tho sale 
'!Jy tho ncc-.U\~od \:rrcmt;fully "J.nd lr..nntrinc-~ly of pro~):;rty c--f th3 U.S., fi.irnishoc1 
for tho nilit;'lry service thoroof. Tho 't.\!£t.4. !.IT is nf n:J.rro·.1 npplico.tion. 
?rirn:-.rily it is int,3rK1Gu to cc;vor cases r:f tb.o ~7r"'n~;ful snlo or c:ispc)sition 
of railitnry p:::-opirty of t:10 U.S. ifill~ for tho USO (jf nilit:~ry j_)O.;'Sonncl 
*'A"*· The prL'":l?.I"'".f clonont r.Jf tho cffonso ic th:;t tho pro;:x;rty involvcc''. he.cl 
boon ie.fill.Q..d_[n· .. uso in tho· service. Tho :::.utonci"!Jilc tiros, tu1.~.:;s c.nd ·.rhools 
in tho inst:.nt cc.so 1:ia.y or_ may n 1t lr.vo ·boon '±ssuod' -.;!ithin tho r:100.ninG 
of tho G4th 1.7.7. Tho cvidonco loo..v.::s this point in c~'.'~ubt, H'1rrovor, there 
is no c'J.fficUlty in concluJinc; *':?* th:..t thoy ~roro pro~)orty of the U.S. 
furnished for tho r.iilitar.r soryico 1 ~. Tho :i.n.:.r:r.kll92 of this didL1ction 
lies: in tho f::..ct th-::.t «1rcn:ful so.:lo -,£' G:1vornE0nt pr0:x,rty un-~or t:10 ninth 
:x::.ra;_;rai_)h of tho 9£;,th J.~7 of· a. value in oxcoss of ;i;i-j)O. 00 '.luth:~rizos l"onit01;.
tic".rv c0nf~nOTl9J?.] **"'"". Th,:i wroncful s::.io - :...:r- G()Vcrnnont ig;.}l~o..£1_ proporty 
under tho G4th 1~~'1 of c.ny vo:luo is.6. nilit::i.ry offons.::i only, for v:hich 
p::nitontio.ry confin6nont is lDt _a.uthr rizo:l *-iH~. 11 . ( C:I~t ..Q-riffin ot 
'"!.l 16 l.ur; 451 _-· 

---------.
443 (1.\7 G5) Drui-ik ::in Duty: 

"•.·I 

10719 PQttnn. Jr. 15782 Rush 16615 li.ustiri · 
12924 Cc.lvo ' 157C3 n;yio 16955 Bro;Dc; 
13L:52 Bellon 157C5 liolly 17524 Tr.r:;;; 
15756 Sci'Scls 16318 R'\o-t!.9..r 15G55 ~. 0t c.l 
11903 i\offord 12761 1}.rockisr--··-----J-0.360 G'.1.ilo.:z 

...------ ..-
Cr')SS RQforoncc: 453(11) 10027 ~~rf')rcl 
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L.ccusod. officor ~n.s f::und ,~·uilty 0-:: b0inc; f)unJ drvn:c on (1uty as 
St::'.ff Officor, in vicllJ.tion of ..~'.7 C5. HELD: IF&~LLY_§jJy)-.:J:CIJ.2J~. liTho 
ovidonco ::;h:wrn th:..;.t o.cc~.iso~~ uJ.s o. st:.ff officor, boil\?; tho S-3 of his 
orccnizo.tion, ~_:.nd th<J.t ho 'iJ'.S [:iVcn .'..'.!l :inport-:i.r~t nissi0n to ~)Orf::rn in 
connoction -.-1ith tho forx.rd r.:"VG;-i.~nt of his division o.cross tho ~Zhino 
B.:i.vor in onor.:y torrit:-:ry. Dct~il:xl )b.'-lS ho.rl boon 110.r:o for this OJ.Jor.:i.
ti,-,n '.:'..llJ soni-Jr officers 0f tho b:::.tt::.l:L·'n rrcrX!~on,'3ac.;oc1 in r10rkinc 
throu~:hout tho ni:3ht ir.. its cxocuti:":in. Lccnso,;~ ho.·~~ n duty to porforn 
c.n,1 ·:rc.S 7en ·~ut.yi uithi!l. tho r.10Min ·: cf JD 85. It 11.c~s 1:;0011 holL1 by 
c1ocisions:i.n~-;°st'J.:)lisho'.1 b:r custor.~ ~c,n:l usa :o in tho S.'.J!"'vico th::i.t .'111 

. ·~ -~

r:ior-:l:o.r.§ of o. cor.zn.n.:1 no.y pro:Jerly by co:1sV..orod !ls ..Q2.Utim.1~".uty 
c1urin~; tino of:;;;;_-:;, :i.n1 '7hilo in a ro,;ion of e.ctivo h'..lstilitios .J<**. 11 Tho 
ovic1once SU)j_"lorto 1 the c:n.irt' s finc1 inc ,,f ,:;uilt. · 11 Uinthro1J stc,tos th:i.t, 
in tino ')f crc.r, thG 0ffonso is co::r;;loto r:hon o.n nccusod hns rendered 
hir.:.solf, by int0:.s.:1c<'.:1.~ts.n2 _:_p..,ro 0r lr;i_~1 _).g~~·l:.£fil.._for duty o..nc:'. that a 
1 lg_[_Sor ~lo'Cf..£9. C'f intoxica.ticn1 ;-.r.y ';o hol:: s·J.£-ficiont to constitute" a. 
viol::.tfon of 1/:l 85~ FtL"'tho:mo~"'e ·tho o:::tont of cm :::i.ccuso~11 s intoxico..tio! 
is,.;ossenti:::i.lly n quosti,-,n (":f fr.~c-S. (Q:i ETQJ-3296 'f:rt.-·ht 14 Ju1_.ill 

Not Di.r·osto::.1 ~ 

14206 Pbttc:. (to rc.:;_:-J :_;irl) 17373 lis:2£ 

l~ccusoJ 1ns foun:-~ i:~uilty of n viob.tion of ;,J; G6, in tho..t, nhile 
on c1·.;:ty ·.rith n 'I'cmk Dostroycc ::m..l Cro:-; r:;t1.2:-c.":.inc; tho Co::i~1a.ny C?, ho 
m)CC~.~"~o Ul1':.1or tho infh1nnco of intoxiwtin,~ liq'.l:'.'lr c.nd loft his post 0 11 

Ho t;:i.s f:)'Gr1~l n>t ,·uilty of :::i. c~r.r,;o'.: viol·:LiJn of L:.-; 64~ GCI.1 1:-irdors were 
1:u1)J.ishc·:I- ~::I..J: J1!29-;J.-:.:-~: ... r1~~~~~:~US~:;?~1.:.:_ n1~e·'Ju.so~: .·.r:-~s a :~-~on1Jcr of o. tc.nk 
clcstrJ~rc~ c~avr \!":;.d scJ1(;·:1ul:;~: co 292..'J::.~~~- tr~..!S.: ?H\.. 7~. Ho vr:is ill~ ___........, _______
notified of tho ;}Gt:'..il c.n-:1 ~1i:1 tt:Jt. ro:..-y;_·t.. Dobwon th0 h:iurs of 1600 
nnJ 1900, h0 h:.·: ~Joon 0n ~;ocot .::.s o. s;uar,~1 fJr :;, :;:.lrior t:mr :-Jf duty and 
r~G.S ~;ro~:;o:::-ly roJ.i::nro~~. It ·::a.s pom:Lssi".:Jlo f'.)r tho non tc-j ho.ve sono 
frooc}')D of r:1ovenc 11t in ::;:r,o vtcinHy of tho tank Jostroy0r. J.ccusod 
rr:w nbsorr:,, -1.:.1 n_;__;ht, but it docs n_'.)::, o.:J~;.:.ior ·i;:'hot::cr ur n:-it it 1.TlS from 
nny CJlil.171:'1.rd or "':~.:.:n~ '.l'l:.uro r;u.3 _g'.2_-s;1rili2.£ th-:-~t ho W2.S on ::my robUllr 
r:1r.. rd doto.il lot o.:i.0110 boin_:: j_J0stoc.~ '.J.S o. sontinol, o..nc~ no Droof of 
r~ru.nk.::m.:."10Sf?.:.n "l'or tho o.ccu.so.:l t'." be Li~;o.lly convicto:.1 0f n. violo.tion 
of' [;-! C6 th::i 12rc0f..Dll.§t sh'lr; th2t ho '\TJ.S p-:;st:.icl as o. sontinol "*~H~. Tho 
ovic'~oYico i·~ to tbo cff.')ct th:1.':-, this nccuso(1 rrc.s not i"lostocl. The S~)oci
ficrr':, ..~:Jn cL;0s n,-,t prop0:-ly a~.:.o'.~:o, ·,10r nill tho evidor.;.co S'l..hli~ain, a con-
vocL1..9:J. of c..bson'::·.) 1·.1.th,ut lo_;:J.Vo fro!J. c;llC.rd. (.Q"i.,lITQ_J_?TILL~:::Iis 22 Jun 
£0) 

C~s-LlY1 CILJL_'l'O_J.2)1ll£;·1i.si_,S?__Iug__4:~I 11 It i..s quite evident that th 
courr~ j :lu.e no •l~u-,Jt to tho clu.r.1sy ultorution o:i:' tho ch'J.rgos *** - record 
ed fin,1.ill'.::'3 tho reverse 0f uhnt it intcr.der1.. Tho Sto.ff Ju::c;c A:tvocato 
foll into tho s2r::o error, ns it is cvir~orrt fron his rGviev1 tho..t ho 

-·~,J..
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M4()f D) Lo~v:i.n-- Post. Doforo Do:i.n~ .i1olievodMM5..- - (5T Dru-111'.T on Po et:____ 

supported the smitoncc on tho ovLlon1Jo vJith respect to offorinc violence 
to his su;::iorbr officer~ o.nJ st0.tod tlnt tho acquitfo..1 of .::.ccusoJ of tho 
other 0ffonso r1:is pro~;ero Tho so. orr')rS co..1111:. t n::;u bo corroctoc~I> J,,ccusotl 
h:;.s boon Q..cq_uittod of ono offense unJ tho oviJonco nill mt support tho 
othor. 11 ) . 

J,,ccusod wo.s fbunJ. i~uilty of o. viol:;..tion Ji' l.~"1 G6 in tho.t, boincs on 
c,110.rd o.nd po::;toJ o.s a sentinel, ho loft his p.,st bof1ro l:oinG roc0-uJ.J.rly 
rolievod. BEL"J: LCGl..LLY SUFFICIENT. 1:Tho ovL1onco shows the.t d'tcr accused 
ho.1 verbally c.cco:-itoJ. thG duties of first roliof ns n 211Q:.nc.n_f1£rd~ino1. 
posted c.t G. tc.nk :-:;11'.lrclin:~ a ro::i..:.~ :::.lock in an c..ctivo ::::or.:~xi.t zono in obs0rva
ticn a:zc.b.st tho a):;rosch of tho anon;:{, 0.111 h.i.:l .;.~<';].1£.f..lY...£.rrtcrog upon his 
tour of Juty, ho cblibor:..toly loft his post nith·mt O.ViY:Lrc:.1t oxcuso ~ encl 
~"Iith-:ut notice to tho rest •f the ~:u:;i.r:l ,-!ithr:ut haYinc..: been roL:ulc.rly 
roliovoC., ancl rcr.ic.ir.o:l a11ay for more th:m 12 h"urs. riis cuil.t of tho offense 
ch'lr::_:ed was not c~o:'.)on.1ont u:)on his ~o:!.n::; f'.2.m.';J:llY..~.2'?§.!;.0c1' o.s r. sentinel 
fer n.ny pa.rticulc.r Ion~;th of tino by a n:1n-ccn::1is8i::~10:1 officer *'~*. It 
nas cl.::;nrly shown that he w::i.s on t ~;m.rc.: 1 C'.n:1 n::.s ::m )~St cho.r_:oc1 rrith tho 
r_lutios of n. sontin::;l. 11 His ccnvicti-::n m:is su:):)ortoc1. (CH ETO 12'39lr.. S,toolo 
23 1.u07 45) 

(5) Dru..'tJ.k on Fos_t= 

Cross. Roforonco: 41+4(3) 12333 LorrL~ (IloC)l::3 1_runk o.ncl loC!.VO post)r 

l...t1on:;. oth,:;r thin::;s, ::-~ccusod rr.'.S f'.lu."1.J ~uilty cf i.:-oinc; c:ru..'1k on po.st, 
in viol::-.tiJn of i.':i 86. HELD: IBGl.LLY n~S0.£i'li'IC:CrT. 1'Th3 coroorc..l :-f tho 
cua.rd tostifio~~ ho f::.tmc1 c.ccfili;-·1d:..wlk t a.t th~oh·_1uso a.cr;ns tho rc..il
roac.1 track' ZJ.'b:ut 30 t,J 5J y.J.rc1s frcn his p;st. Ho \;~'.S than insV.o tho 
buildinc ~p1::0..rcntl~r tJ.lkin.; 1;ith sovorG.l Lon. Thie, ur. ~er tho circu2st:inces 
shcrwn, ·.-r:i.s n;t an ir:1'utcric.l ·~~ista:1Co fr:x1 his post 1:1ithin the r::o2.nil1t:; 
of tho Lianml **"*, 1928, par. 11;.6.s;, p .161. Th::i C!Urt 1 s f'inc1incs inc1i~a.ted 
that it d.L: not ;::;olievo 2ccuso21 s tc.stir..1::my tho.t l10 w:J.s not ~~rurJ( and was 
cm his post r:hon f:mn:1 1::y tho cor;i'.)r'.11 of tho ;;IDr,:. *** Tho. rocor·J of 
tri'J..l is· lo:::;:illy i~su.~ficion~ to su:::{or·t tho c·)l:rt 1 s fin:1..inc;s :: f suilty
*** .11 (CH ETCl_];l.2;.,,_g J 'Jne 2,, J1L1L,4..1J 
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PROVOKING SIBECHES OR GESTURES L.l1 90 

J.. ccusoc:l rm.s ch::rsod •:;ith a nunbor of viob.tions of 1.Il 96, each 
S~)ocifico.tion rocitinc; that ho 11 c1id, at tho tii11os nncl plo.cos rospoctivczy 
n.llo::;c1, ?with intent to influence tho beliefs off tho onlistoc-1 m:m or 
enlisted non Th.1..i"JGd ***, I vrronc;fully and unlm:rfully uttor tot tho said 
*** nan 'oral st::>.te:nonts subst3.ntin.lly as follOiW: I Each spocii'icu.tion 
thon Lnarro.tej/ tho il....1.logod stnte:cont, v7hich icolisisteQ/ in on.ch insto.nc0 
of lo.n::;m.r;o characteristic of No.zi doctrines." 17ith sono chanr;os in 
the vrorc1inc;, accusoJ rro.s fcunc1. ;uilty of the specificdions~ ·nut in 
place of ~;u:ilt of ;...~7 96 as ch2r,·;cd, ho was f:;un~ 31tllty of tho 11 lessern 
offense of viol::l.tin~; L.rl 2.Q. HELD: LEGJ~LLY Il:i'SUFfICIE:\lT.:. ( lj__'fil1e Offense: 
11 Tho offense of us:!.ng .2fovo~dn."' ~Qeoch..Q.£ to nnot.hoJ.." in vioL'.tion of iu"l 
90 is not. a lessor incluclocl offonse of i7roncfully an:l unlnr1fully uttorinc 
N.:i.zi doctrines tlith intent to influence tho beliefs of cmc.ther in viola
tion of l~H 96. The oricinc.l s~ccifico.tions i)ro:)erly st2.tec1 an offense 
in viob.tion of tho 1..cti-of Conr;ross of Juno 28, 1940, lG USCL, soc 9, 
13 ***• fl! 90 ho.s o. lone history nn-l its raain cbjoct vns t::i check such 
mo.nifostc.ticns of ·8. h:istilo tcl'!l.~Jor as, by in~:ucinc; retc::.liati'Jn, raic;ht 
loncl to ·~uols or other 1.is.'Jr':1ors. *-' ..*To influonco successfully tho beliefs 
of another cy c:Jnvorso.tion r.:;quires c.n int0nt SUJ.)~;ortocl by to.ct, ju:1eooi1t 
and wY:orste:.ndini::;. To provoke ::incthor nith r10r-:.1s, no su~.h.J..ntont is 
necoss:t.r"'.f '.:l.nd. tho effect is procluco·'l by opposite quo.litios such a.s ancor 
c·mcoit c.:11 h..1.troc1. **7\· Tho nlloco:l offonso of nr0 n:;fully o.nd u."tlle.wfully 
uttorin.~; rrlrds to a.not~1or rrith intm1t to ig,fluoncc hi.s_ bo~ in 
viol:J.tion 0£' LIT 96 is c.n 'Jffonso entirely r1ifforont frcn tho offense of 
unlr:i:.-rfullz.. :;;rovokin·: .'.'.11-:'thor bz.._utterj_'!.1:'; w·orr1s in violc.ticn cf A''.; 90. 
~-;ny 1'ind n~cusod e;~lty 0f a.n o""ffc;llso lessor than tho offense 
chc.rc;ed only nhon tho lessor offe;nso is no cosso.ril:r included in that 
chc.rcod ***.IT (cr.r I~TO 109..:2.2_Garr.or ~5 .fr..'1 ~22 
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AW 92Mi:JRDER: RAPE 

( 1) !farder. in .(feneral . 450(1) 

(Note: The murder and rane ca8e8 have been segreti":tea· ~iereu.nd.er ..· 
Mura.er cases are found unier subsections 1 1 2 and 3. ~case~ follow 
unCier i;;ubsection,4.) .. 

450 (A~·J 9'.1) Mu:::-Cler: Rane 

Murder 

~·Tot Digested: 
7702 Sh:;:-opsh:i.re . 12661 : Wise (heat of 16187 Ro1n~:.s 

.8·533 J?.s.tiste (Insult- argument) (Proof of I!lenth 
ing language as pro-. 1?850 FhilQ.o t. ( l.st . weapon as club") , 
vocation) indorser of case to. 16188 Brown 
9194 ?~esberrv (Pelf GCM was later AW-70 16191 Roth;1eier 
defense; position of investigator; compel- 16250 Green (self

defense_)__ .body; etc) li!!g :eiti.d.ence; not :~re-
9::\05 Johnson- (run judicial. Drinking) 16340 J)a~asos 

over.woman with truck; 131~9 .Ridenoor 16397 Parer.t 
qu~stion w~ether she .13~79 Robincon 16440 Jones 
wa~ de~-d alr€:ady) 13568 Nelums, et al 16581 ..':..tcnci.o( drink) : 
9467 Robv (self def- (German; identity; ' 16589' Lane 
ense; argument) lineu~) . , 16621 Makara. 
9468 · .Qyen.!'l 14047 Lancai::ter 16668 Swnutor . ' 

...9810 .Johmon 14048 !fa.son 16739 Leonard 
10532 Marks 14053 21rav 16351 l•horc, 
10780 Olsen (Gar~ans) 14186 Bennett (vic~im 1 s · .(rlrw;k) _· · 
10957 ~r .. (Ger:nan). Jlrevious threPh) 16874 Miller . 
11151 Errant . 14380 Hall (drunk- (identity-)
11178 O:!:tiz (self · .. German) 16892 McCutchen 
defense; rr:alice; etc.)" 14433 Lama!'I 17018 Cm~el~ 
112:zi1· Mi tc.hell' .14573 . MorlQ.n 17023 S1o1nc!,ez 
11?.69 Gordon 148?4 BArber (continuance) 
11481 fenders· , 14987 Harrison (self 17074 Mave (shoot 
11..543.....10.e:~n (at'lsault defeni::e* , through door) 
and battery a e nrovo... 15?00 Bobo (gambling I 17205 Cabau
cation•. Ten-'!ii.f teen fracas, drinking) Montalvo 
minute la:rise)° · ,15340 1,ozfl.no (drunk) 17373 Howe 
11958 l'Fiicon .. l5416. Radcliffe l7441 Hall, Jr. 
12169, ]:!old ( M.ni ty) . i.5'.1?5 .. bemcns (five minute lapse) 
122?4 .Qi1filQ. "(threat to 15787 Parker .. . . 17446 Croft 
shoot a witness inchoat} 15783 FclPOn (drink- 17507 Votod.ia:q, . 
123?0 11.oiri i:: · ,. ing 1 di~c;;ion) 
123~1 J 01'..,"'lPOn . . · -~ 15817 ..9::cenev. 

12377 Gr.9hiim. Cself ·'· 15836 Y.21 te . 

defense) .. . 15862 Mr;Daniel (drunk) 

12386 · ~insey (self . 1612? B~rton (cloPe 

defense). into.::c!.co.tion question) 

1?608 Earr:rnorri.. '--et ~q 1612·;;; C~1mi.1bell · 

(joint act; German) 
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AW 92 MGRD~; RAPE 

450(1) (1) Murder in General 

450 (AW 92) Murder; R3~ 

(1) In Generali Accused negro was found guilty of both rape and 
murder in".'Violation of AW 92, and of assaults with intent to murder in 
violation of AW 93. HEI,D: LEGALLY !_N~yJ]'ICI31'TT, (1) IQ.entity: ~\7hile 
the offenses were shown to have been committed, accused1 s identity as 
their perpetrator was not adeq.ua'cely proved. The following competent 
8Vidence re identity was adduced:· "(§J Some five hours following the 
commission of the crimes, accused had in his possession the gun issued 
to him, which was shown by ballistics tePtimony to be the one from w~ich 
were fired the shells found at the scene of the crimes * * *. (.Q) All 
of the crimes were shown to have been committed by a tall soldier about 
the same height as accuse~o Sergeant Lane testified also that the soldier 
he saw coming out of the woods had f~f.·l11res simil_IIT to tt.ose of accused. 
(Q.) One witness :poaiti v2:!..y identifieQ, a~cused a.t the tri&J. as the colored 
Americnn soldier who CPJlla to the Le Bou:rgeoi s home at the time in question.· 
His identification, however, was based upon the fact that accused had a 
gold tooth, whose presence he discovered-long aft~r the c~imes, was tall, 
and was the only negro in the courtroom, (g,) Three other civilian wit
nesses * .* *, while unable to identify accused as the culprit, in no 
manner excluded his identity as such e.nd Madame * * * testified accused 
might have been the man who fired at her. (.~) Exuert hanc:.vri ting test
imony, as well as visual com1" ri 3on, tends to $how thE>. t it was accused 
who wrote on the piece of cardboard which he tore from the corner of the 
cigarette carton and gave to !fade.me ***. 'l'he s:.oecimen which accused wrote 
reveals an apparent attempt to .Q.ii=:$l.rnuli:tte his true handwriting, as indi
cated by hesitance in making. each of the two letters in hii=: own n.?.Jlle on 
the specimen which were present in the only legible word in the writing 
on the cardboard. (f) There is not one word in the entire ·record of 
trial of e:x:ulanation or denial of eccused1 s evident connection with the 
crime. 11 The above evidence insufficiently e$tablished identity. .It is 
to. be noted, among other things, thrt 11 the expert expressly tePti;fied 
he could not Sl':y the two writings were by the s.ome person. 11 Accused's 
possession of the leth?l weapon some five hours after the offenses does 
not exclude every reasonable hypothesis except the one of his guilt. 
11This is not the case of the discovery of a lethnl weapon in the posses
sion of a civilian SU$pect in e.n orderly community in· the U. s. duri;ng 
stabilized ueacetime conditions. ~ccused 1 s weauon was the implement of 
his trade. -It was his right P.nd duty to have it in his posse~sion·. 11 

(2) Henrsny: Apart from the failure to e~tr.-,blish accused 1 s identity, 
sufficient :prejudice resulted from the introduction of. hecrs"v to re
quire 13. reversr-11 of his conviction. nover vigorous· objection * * ~~ 
the prosecution Wfls permitted to introduce the teE"timony of .Agent 
Peters, who wr>.s pot uree::ent at the identificP-tion line·--1.1}2 at the 
company bivouac erea, that Sergeant Lane stated to him ~n;the day 
following the line-up that he had piclced out e. certain me.n (as the man 
he had seen coming out of the woods), but. could not tell the name of 
accused or of the person he had :picked ·out. PetE'rs thereupon testified 
that from his own investigti.tion, he knew that the pere::on picked out was 
accused. In elaboration he testified thnt Li=ine refused to attend a fur

.. 
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ther :J..d.i::n"tification r:~:::ac.1) at the com~J&"".ly E.rea e,n:i sta.tcll r.e. waz 1not 
going to know anyt!°d:1g 1 and he.J. !:L'.)VB.l'.' 888~1. e.r:ytld.ng', CeCC\.'JSt: 6,C 
the i6.8ntif'icati!)ll t!ie t~or:nz tegEG'. tc ::L)t and. enaseC. 3c:~:'.:':.1es with 
their <;ar'u:lnes, threatening- ·~o kill l°"'-'le a.no. h:ts men,, C".'"e!' a m:.m~h 
J..ste!'; I·&:te told witnest'1 he ha.d p5<.;~'\:&D. c.ut the !'l:ln hFJ hc;i1 ::.Jer~ c01nln3 
frcrl tl'1e wcods., VJ::L~ess lea.r11eri th8.t t~J.~ ::is.n.tification ?t1~3.d.? Yins 
cuml"::Li.. ·::.eel ·oy Id:; ]'::a::J;: Ca:c--r, wh::.i Go..·-::1:-. h:'...J1 .:,, w:c J. V.; er:. J'.\'<r(1:;:-·;;. th0:·~E;;.:i.J:' 

s·cat~1:g ~·thnt. ~t:!::-gaant 1ruie a:1d. l3a~·1~e3 lY.~cl yd.c:l:.:0d 'J'tlt. Ct n~eJ1 \'Jhc;~!1 11s 1 

I1·t Ua:..~r, :l.d•m·cif:i e:l H'.:i:i ·i;b6 t..•.:c"..1..secl~ 1 11 iiA':l t,_,t>.:::sc-,:r. 'tl'.:03 ts<>ti::nony Wf'l £ 

not e•iclen«~e ar~d was irr:prL1pe:.ly aJJ11~.tte:id ~· * * I'le-:'l. <:.s'~t11:i.i.;.1g t:1.J.t 

this h::.sh~.y :lnci~lmlnath.g :;;ta:ct;:.:::er.. t :l.n I 1t O:;x:c; s :cepor·t WE'~' c.t0ni t·i;•;;:i 
unie!' t:!'le f'l~.se 0f :!)I1l).'.::.J.l-~1lJ'E:~l.~ elf a cc.r~J.·,::;s·:t:.iy ho;;;t::.ls wi·~1w:;is~ thJ.s 
co1.:.10. r.ot gl vt: it &rl:/ veJ.l'.'.-: hS 6\"i<lc::J.cti whld; .1.i; ·~.5.·i n';t c7.J:~e:rw:ls~ 
r10S8eSSo The ge.nerc.J.ly r(;(~8gn::.~r:=:d. l"lJ}.r:; cl.-;::Jl2S c:.'..·bs'Gctn"Civ·e o·-:;~~ ,ir~:nt~.a;-y 

veJ.'Lle to ini~eac.:i~i.n~ admiss:1.Ui.!.3 J.:... j'i::-~::~;e.;:__~_1!~!.'-·.I!-~~:-_~~:~~.P.:~. o~c·trci.j·r~rl.·~c.;·L~~ 
statements of a vd·~ness :;.0t a :p:t:~.y tci thb CJ.c.ticr1 '" >:• *... A;; 1t CE>.1:r 
we.s ~.:l.LJ?::'E.8~::1t r..:.s 1L~J_:tp5,9s av=i.ij.atJJ.q :t>ir v;:c ::n-;•• .;;~.:enix,tj on * * *, h'ls 
Z'.?:9-9_.f'~, evf.n had. :t t ·n ~ton Jf .t' e:c sd. in evi'3.~nc<'l :· <wf'.. 3 t~~!.e;.;,r·\y .h.cl.1:;.:~'.£!:.. 
E.:i.:·ns.:;l m.u:..Jl_,~'='s't~.::\·~:cJy, ao to :he; c::n·~r,;n·:;s :)f the repart '1i'O.. s C-Lsf·::r:.lte:..y 
n.rit t~e bes·c t:;y:i_Q.~me20 Jc.ch ~jf::c'Vi.Ir:vr.tJ Wo.;'3 t:i'JLLS d'.J:~":J:Ly !nc:i;:npeterct.., 
* * *- The fact t:':".ta't the obv:Loi:.s}y !1sLi~S£\{ che.retcte:r of 'lihu '\i0st5-1;nny 
was f11.l]."i." ti~rr.1)11..~..t:ra.ted._i·r~ tj~t£;_ £~..Z!l\~~.2. ..:!' tr~e c.. :"J''U:': t cc..n~:1ot be 1:"1f:<L'i 'LrJ 

lesse~ itB CL;:;.:-na!ng ~~ffeC;'Cii: :tt ·w.:~~:; lt::.Cf::I':t; 1J. .:;.:jd,tj·r a fg_~·~-~:~1 ...!::1_l)_~i:..:gg__cf1

tl;,~ 1,§Ji_f\_6m~&.£s as com?e·~0nt e·;1i\.1.snr;i;,,. "" * ¥. ?.::; s aC:.m 1.m.i tJ01:;. t:"s.t th"l 
statem.::n~ \~·c.;,3 aclmi ssibJ.e 1'~.i-t n_~yt :t'0;:_:!;::1.2· ~~;.:u:·:.e:.,.1_§J_ of Ur.b'.:/;y~_:ij.~_t_"'.i.th 
was not only mea.n1.:ngjE::.;s tut was :L1c..:::,,-;.Jis~;::m·~ w:'..tn th.3 :yroBScut::i:in• s 
sta t"'Or:icnt, w:n.ch the law ri0mbeT aG..01·~·:;G.~ that the ~'~E'..'Ce"..1011t w0.s ad
m'i.ssible fo!' wl1a:tever value it m.:.gh·~ li::-we for the court, ii (CM };l'O 
7fl6? Westfie:cl 2:1.. Jn'.'1 45) • 

.l\.ccilsed. was fonnc:t gn:l.l t.y cf the rr.~1:::.·t:er (:f a German civilim1i tn 
violation cif .AW 92, l:illLD: L'.!]G;.J,IJT SiJ."JT:LC:::::<:1iTl.11 

• fl'l'he evidence does not 
disclose ev-:in a shadow of excuse or jt:.i:ltification for th8 ho:nL:n·ie,, 
Acc1.::.i:led was a tres:tiasser Rt the time he shot '~ho C..ocenSGd who hc..·.1 
eri sen from his ·bad to g:ceet e.. ccused. at the kl i;cJ1ei.1 C.co·c,, Aftc:~· his 
o.er.iand for Hquor h,<1,U. been re:i'u3ed.:. hE: Td:l.nsf.!. his l'i:fJ.o E'..I!d sl1vt h:Lo 
vict1m. 11 IIls "intoxlcatiun·: at the t:~m0 was not sud1 2.~ to ck.~1t~o::r his 
ment::~l capacity 
:13:::-e'r.>;..its:r 5 ,T~.n 4

to entertain the nece.;sary inLen·~. 
5). 

(CH ET:) lOCGZ. 

" .f' ·t Ind CM ETO 10002 3rm..-st.e:r 5 .Jun 45t 11 The St[Sf Judge 
1~<t-i. ·te: :t:igg-e"tl:es that the f.:,_i,_;.{bQ!1.QT"'Q}J:; dj sc~hs,_:_.s~ mi1:~r1t be 
•:".18pondisll C.e:pend.1-m·t ti.11on sc... 8e..UeCI.. '1101 :~cy: cf t:1e ~::.eat2r. 

! do no!; ag.:: ee ~ Accused i ;:i a nmrd.e:;:'er" T.r"o fnct he killed 
ra .J,~.:' ..'-"..._S.~~::;/u:. u.:id.er the circumsta1:cea here ret:ealE-(i i:n
c.:ceasec 1·:ither than d.ecrer..;oes the en.o.~:ili~.~y of his crime~ 
.America.::i j''.lii.i.c:.al id.ec..J.s and :principles will not :pe1·rii t 
even a partial c011d.onat::.on of so evil an actG 1.A 1m1rd.er is 
not exc·Qsable merely because the person murdered is a bad man 1 

* * * " 
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(1) ~~rder in GenErnl 

Accused aider and a'better wa!? found ~n:U.ty of w.·1rcler of 3 G'err;;;..u 
civilian, in violation of J..W 92D F...ELD~ LEC-1'..i.:LY E:U.?3'iCJ::11IH~ _(__1_)_2c;-,./)2-:'..·=

fic:'ttio_:a: 11 The S:riecif'ication in a2.leging t:i:i.e killing 9rn~tc th.t._2:;:.;S.~Jl 
1 with malice afo'.".'e7.hougM;__:. but C..escr:!.'bes t'he. c0nduct which a~cu.s•Jcl :'..s 
alleged to h8.ve a.i1ed and abetted 5.'3 1 willi'ulr deJJ.berate~ felunious 
and unlawf~l n:n.:cder- 1 • ~;his omission '..ras ha::"::il.::.:is~ *"' 'IC '.l.1i1e :L1l;0l1t 
to c!w.rge the a:::cuseJ. with 'bdng· a.n a:4..c~e.c· <:.na. ;:..l::.tto:: in ~»he si.::1;;1;;c-.r1~:.·re 

crime of murder is cleFJ.rly fo"Jnd. * * "'o '.l:L:s oi:fb1us i!'l r..:L:1.2f ~ -~:.1d 
murder, is suffl ciently ~peclfi ·e~l~ '.::he i;J_ me~ r:la<:e a:n G. ::..d.c..n-~: t~r o~ 

the victim are set out with un:r.:i:lstE•kable cla~: ty. The E"llo:::/1tl.:-.n th.::i.t 
the offense \\"as 1mu:rc.e:c 1 , as di 3tiEgul shed :f:ce:m auy ob'..e:r oftansa, 
necesi:::arily inro sed upvn the pr0 ~e"..!ation the ·ou.:rc.~~1 cf r•rJv·lng me.::tee 
aforethought~ * * * ~riJ.li tnry LA.w d.oe s r,ot ccnce:t' n it s~l:t· w:!. ·i;h tLe 
.§U·oerfluou2. It woi;_J.d have been u1:net.;f.J<l3a:rily r•~-p:!.. tl t~o-.:i.s to l::.1wd 
chs.rgeC:. acc<J.sed. with 9:1'5..\,&:_~;,,£"'3Jic,_\:.tl.r,:,g_d.:2!~'.Y.lL.:::':, a.r.d then ":.O a6.C.: 
'comt1itted with malice a:::·oretl1cui:;11·;i.., 1; i_;:.l.2__;,~:-1i.Qi::n~g_: I\: vras s~c,1.•n 
11 that accused e.ided. e,ncl a·betted the m-..u:d.er, as E..1.leg,E-d. '!!gh m:.J.·~cc 
toward the vl ctim, he WR~ a".l. ac:~1.ve })artici:,"l~n~ :~n the pre1ir:1::.D~":i::'..es. 

Although he left l-F:fo:re the s:'."1o_Q_~:j.11R:, oc~u:.:reJ. fl.r..d not accor:i~)any t~1e 

killer ')11 the last fatal :n8.rch: :1E' di.d. 2'0 with tr~e group to t:le l1one 
of the victim And wni:; ·oresent 1·hile tbe decea8ed w;:i.s 'being t~:-J:c:1 o·J_t 
of the house. By hi!? pnsence e,nd. ~p'.:lkcn wo~·cl,'he encou.::-c.;,ged.O.~Hl 
fl)rtifiec-:.. L** if he did n.1t i::i fc.,ct nc:t'.le.lly ir..->cigate the cor.nn:l.nsion 
of thi8 uurder. (C!·! :s•r0 10053 M:ller 8 ;1..1 ..i.n; <'.',5). 

Accused Wr'.s fou.'1d guilty of mur(le:r, in violation of ..11! 9?, IL'L:D: 
LEG..i11Y S-JF?I CIF.JTT. 'I'he su,e:f.':estion, ir:.;'.'llicit in Cce scri'bed teetim::.rJ.;y, 
that t::.e victi!ll 1 8 a.eath would not l:"<..Bve rt Pul ted h['i i::be recc:d Y3d. 
c1..iffcrent rried.'5.r.:nl t:-er-tmE'nt,, ce.nnot Rve.il 1-1cc.u0ca.. i:here we.s no cvi\0

, 

encc th,~t Dr. D"'* was negligent. Cited 1 1'!J.11C.rton, Crinint".l L;-.ir 
( 12ed., 1932) sec. 1%, p. 257. ( C~'i ~TO :?.6?~_~;,,, T11. .:-n;;r S fJr.t ~Vi). 

-...,-------

Accused S;;ii th E'..nd Toll wer;= found fUi 1 ty of tb;; ir.urder ryf ?\::.:rm 
in viol['.tion of i:i,}I ~1?, ?.!ld. !'n Hl'8'l.Ult to m-c:.rcler He..!":'iP0n, in "iolrtion 
of ,,:,,~;I 93. !iY.'_J"Q..: L::J.G:..:VY_§:~TFJ<~rcnT'.I: q~r1z.~2 rrl_§JPT'i· ..LJJ 8,Ji_ch: 
Both c..ccused. w.;;rE- riclir..g in D Vfhicle bn so:rr,e '):!:'fJ.dP.l b 1 

..:.s1r,,,EJss. 
Smith l'.d..:ni ttec".. fi~'lng at so:ne .'.J:i..lP:..0::..1.ii.:£~~~- 9.-2..rmg t:i::te ro'i.d; fir:J:•.lly 
a.d.mitted that he h~d Fhot at POrri€ ;,1egross wl:ilo Toll wr:.::; dri\·iJ1g. 
13oth victims were negroes. ~'he evidenc.:: a~ ::i. Wh')le (detR:i.lt:(l) yD..rrant
ed tbe conclusion th.q,t Sr:iith wrts guilt;,.• H!? ch".1.rgeCi.. "M•1J.tc.:.s mew exiGt 
at the time the cct is c0nnltted ~.nd may consist of kn~"vld.ge t:1r\'G t:~,o 
act w::ich cnuses dePth will 1)rob<=tbly cause o..eAt~1 r:ir g:~ievous bodJ.ly 
harm * :i.( * . The lr-w :p_:rt?eU:;}.Q.§_!::J«J,icS;.. where a 0-'')hdlv i,.~s9tJm_iri ·c.i_sc·1 
in c. r:1nnnor lik0ly to e.ml d'H:O~ in fr'ct ce:t:.se <ie2th * * * and .'.:'-n ,idl2,l'lt 
t0 ld11 mny be irJ.f erred fro:r:i a:l act of the e.ccusEid which manifests a 

reckless disregard of human life** *• ~s<>r•1lt with h1te::t to crm:dt 
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MURDER; R.~PE . 

(l) Murder in General 450(1) 

murder is l'.n aPsa\llt aggrave.ted by the concurrence of a s:i;iecific intent 
to murder. It is.an attempt to :nurder and must consist of an ovr-rt act 
beyond mere preparation or threats * * * The malice above discussed is 
an ef'sential element** *. 11 (2) T0ll: The c0urt pro~)crly concluded 
thRt Toll was ~resent at the time the offenses were corunittod. How
ever, the evid~nce·was inadequate to justify the conclusion that he may 
have fired. the shots ( detail). 11 The legality of tho conviction of Toll 
dq1t:onds on whether he aided and />_betted S:nith * * * to test the. legal 
su_fficiency of the evldence on this point, his acts prio:r to, and at the 
time of, the firing of the fatal Phots 11 must be examined. 11His rnb
seguent actP, unless mattJrial to i::h0w -preconcert of action with 
th~ princip::>l, affect O:!l.ly his liability, if any, as an o.ccessor;i E"tfter 
the fPct. 11 11 T1w offense of aiding Rnd abetting as a princip1:-.l is 
separl"te Rnd distinct fr0m thnt of an acces"ory afte·r tl1e fo.ct. 11 11 It 
may be noted in passing thnt the ~aximur! uenRltx for an accessory after 
the fact where the principal receives death·, is dishonoro.ole disch-'1.rge,
total forfeitures and confinement for ten years (sec. 333, Fed. Crim. 
Code (18 USC.t>. 551) • 11 The necess~.ry elements of the offense of aiding 
and abettin~ are: (a) 11Preconcert of cction or prior nrr6.ngement with 
the ~rincip~l ~ctor, plus presence at the crime; or" (~) 11 0vert act 
aiding or encoureging the crime done with intent to c.icl or encourage. 11 

tH'Mere -oresence at the crime is l10t enough; there must be v. common 
purpose and intent to aid or en(!ournge the persons who cornr:li t the 
crime, and an 1'1.ctua.l aiding or encouri:iging 1 (Halsbury 1 s L::i.ws of England,· 
Vol. 9 1 sec. 528). 11 Prec0ncerted action was not proven in the instrnt 
case. "Guilt will .Il.21 be inferred from his prese_nce if preconcert of 
action were Phown such as in the case where the ~ccused with knowledge 
ncco~panied the murderer upon his unlawful mission of robbery and was 
in position to we.rn or assist** *. 11 11 In the absence of a showing of 
a prior plan or conspiracy, other circumstP.nces e.mounting to an overt 
act of aiding f'_nd encrmrt=iging the crime. must to.ve been proved * * *~. 
Tbis was not done. 11 Toll 1 s case * * *is clearly one of those where 
another has suddenly and unexpectedly commiteed murder in his presence 
without his intended help*.* *. 11 Th~ 0vidence was insufficient to 

. suuport either of the chargesagainet T0ll. (Ci-1 ET0-10860 Smith·22 Jun 
45). 

Accused was found guilty 0f. murder, in violf'.tion of ;..w 92. HELD: 
LEG~LLY SUFFICIENT. (1) Death Certific~te: Two exhibits were received 
in evidence t.') urove the cause and the date nf decensed 1 s death (gun
shot). Defonee"' nei the:r objected mr expressly consented. 11Failure 
to ob.1ect to these certificPtes on the ground that their E'.'enuineness 
was not shown may pr0perly be rege.rded as a waiver of that objection 
* * * It can be as!"umed, therefore, that each cortificato was in 
fact signed by the officer wh0se siE.;nP.ture purports to be ther.eon. 
* * * Although the certificates were statements made by persons who 
were not witnesPes testifying before the court under oath and subject 
to cross-e~mr.i.ination they were in this case properly received as 
officiP.l writings * * * Post morten examinations made by medical 
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offi.cers. nre required to be m~de in cP.l'1es ·where <ieath is due to ·foul 
~)lny, violent 0r unn0.turel c~uf'es (except :in. certain instances :not 
l)erti:i!ei:t ·to th.is Cf'.se) by :paragraph 19.Q.(1), ii.R 40-590, ".nd pe.ragrn.ri:1 
18]2_(1) ,.· . .1:l.R. 600-550. It is a~o--x':!rent thrt the -prosecution, the defense 
a.no.·thd C')Urt tref1tcd them f:'_-s- offici.-:>.l writings. The certiffco.tes 
were nn.cle by medical e:fficers stationed at' an Army hospital who had. 
t::.e C:.uty to know the facts recited in. the certificates (exce·~)t fo.e word 
1 car'uine 1 in Pros. Ex. ?) and to record them. It C..oes not ;.~)J.)ec:.r t:1at 
the enti-ies in ;the cert:l-ficR.tes were not based upon p.eriwnal k.1owledge. 
It i!"l to ;be noted, neverthelesl'1, th~t the question of the com·.1ete:1cy 
of ::?ros. Ex. 'l Pnd ? Ci.ulcl. have b.een avpided by having followed t~1e far 
mere sati sfPctory :practice of c1=1lline; the medical officers as wi t:1esses. 
T~erc is other evidence of J~··~ death and of the i~ct that it was 
C<1Us.ecl by the gunl"hot wounct inflicted by e.ccuse~-.· The stipulntion tha.. t 
1 ::: '-' * · th'e deceP!:"ed wa!" ·e. hu.mP.n being' carries· ~he necess-ary fr.i-)lica

11 he 11tion th.'.t wa.!'1 deAd ~t the time of the trial. th?.t is, thnt he 0.iec1 
nt some· time between 21 Febru;:-r:,r f'~d l?. MF<.rch, 1945. This fq.c-\; ri.nd' 
the :rtddition~.l -proved feet tl1~~t the bullet; 1)asPed through J** 1 s bocl:y 
in tl:..e region of the heE>rt followed by his immect1n.te colle:ose, his 
inability to PpeP.k P.ts he lay·. on the g~ound, ~·.nd h'i P lapse :into ·uncon
sciousness, warrvnted the court in finding,. in the absence of any 
ind.ication to the contrPry,. thc't J**! fl den th was ce.used. by the'.gun.:. 
shot wou.nd he received. on the n5ght of n Fehruary. 11 (?) The evid.,. 
~ su~ported the finding· of accul'1ed 1 ? suilt of murder for this · · 
homicio.e resulting from shooting about 30 ·minutes aft~r I'\· fist fight· 
1.n·~hich he wA.~ beaten by clec€ased (detail). (CM ETO 11059 TnJ~~1er· · 
2;.'.l Jun ~,5). · 

··.• ! . 

Accused was found guil tY of thE rfl.pe of a Germen womari :irl' · 

ViOlC..tiOl1 Of .t~T·J 92; end Of aS!"l".Ult With intent to do bodily .h,-'.1:cm 

\"lith a c"Langerous wePpon in vioh.tion o{ .h'tl 93. ~ELD: L"-1G~·~1.:,y 


STJFt:rcr:m.rT. · (1) ThP evidence su·onorted the findings of ·guilt. 

( ?) Im-.;ee..chment: Y?.zi: 'I'he ln1,11 member iml)roperly eicluded defense 1 s 

nttei;i-.)tea. cross-ex!!.r.1inr·tion of the 1)rosecution 1 s German witness 3.i."~*, 


conce.rning the •1dtnei:;s' ste,tus under the l'Te.zi redme. 11 TheRe ques

tionR u:1der the circum!'trnces wErc pro::>€r ·for purposes of impee.chment 

on ground of biaR or nrEJudice (MCM 1928, pr..r. 124]2_, p. 134). Ko 

··)rejueJ.ce to accused resulted however ..since the witness 1 testimony 


. ;ms unimportant * * *.II : (CM ETO 11?~0 v~.lenzuel::>. 16 Jun 45) • 

. .ii.ccusc,d was found ·guilty of 'mu.rde/, .in v:ioll'tion of 11.W 92, HZLD~· 

L!;G;.. _LY StIFFICI~TT. ·· 11 Tti.ere is no direct evi"d.ent;e of rf,cord identify-; 

ing· as one and· the sa~e per.son ..the)T~tf>.aniel F.u?e ·who wns shot. by · 

accused anC!. the jJ;o.thani~l'. Fuse who Cl_ieij, at th.e .. * .*. * . GenerAl :·fosiJite.l 

at 0135 hours on 3 M..'1y .·1945, U'Don th.e ·conclusion th<:tt the record ·· · 

otherwise sufficiently 'estr:bli shH thfA .identity_ d,t~·ends i t"s legal , · 


' • • • •• .. • • ~ • - "· ••• •• -. : • • : ... '· ..... p. 4. ;·. "~·- ~·- . ·-·.. ,. ·..... ....... -
,f Li. 

. ·1 .. -l "'' 
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sufficiency to E.f't•~bli sh. the C'OI:lJUf' ~-J,ic.tt. of the offense chr.rgod. 

'.i.'hc :BJarJ of ·Ro.vi2w: is of the 01)i:1'1ion·thot the rr:cord. does co:d.."..in 

rn·o~te.nti"l 'C'ViClcDCG ~I'0'1 Whic1.1 the COUrt co·G.id reP.sonably J;i,fcr 

iclc:1titv of ]_.)el'"'On, Identity '0f ne.mc rdscs ..,_ ru:.fs~~'C't).o:~ of 

iC:.0::tity of ·,1errnn, A. T\res-l!.'Il1..'ticn th·•t iP str.::·ng.thenc5. '\''here, .:1s in 

tMs ini:>tarce, tYe. n"".m~ is rt~t ::i co:J'lrso:i. one (MCI-1,' 19~8, :par. 112,n 

}?~ l·lO), Yurthen:ior.e, tl1c '?O?!"ibilit;r tL"·t tw·o soldiers of the .Ar-my 


·of th0 U,. S., both nnmsd l~nthr->nicl ]'u!"e, were both. suffering frou 
cuns!:ot w~u:r..l'ls on 2 lvl."'y 1945 r!'ld '-Jere bott in me::lic:il cl10n:1cls at the 
SMC time is such :::'E'mote ccincic'.e::1ce fl.!" r..ot ·to constitute ·o. rec..sonc.1:.le 
hr:?othe<>is ~.nconsistent w~tn guilt. Fr.Jl'1 the id.0::.ctity of nc.mo o.nd. the 
ot;10r ci :ccw:ist:-·nccs provE·d lJ;<T c.om:;;etent ovic.ence, the. co'Ll:rt wo,s justi 
fied in inferrins t.!',e iacd.ity of ~oer"on •. 'Ihe h::is~;itri.l rcco_ri_g them
'solvos would hi:cve bee;.1 the J.?..::.:L.§vi..d..snc; of t"':w m~P.!o Uio~r reflected.• 
ro objection wai: f1.Sl"e:::ted., :1owevE:r, to !f;c:;.jor D"** is tcstif~ring t() the 
l'lC.:Jc; !"hO'•'n by the records, P.n:1 t!1e Q-Q~h-:.cJ_lQ_n Wf' S tb..C'TGforo l'ltli vect . 
(HCi.i, 1928, ue.r, ll6.G,° p. l:?O). · (Cl.: 'E'ICJ 1?4:86 Herbert, 25 Ju:i. 45). 

____ .:_ ___ 

.il..:r;. MP W·'.'S killed Rt t.=' .::•.:'c f!'l"co.s. ..,,cct::.sed 1.w.s found f,"Uilty of 
Eurc"..or i'!l viol::it:.on cf A':! s::», rs well A.<' t'tt0 esc,a~es from confinrn:ient 
in violation o'!" A'.v E9, HEL:D: 1?.:G·.d.1.~~y ~TJJ?:::CI3.?'I'. n;i:r:ilo t~:,.erc Wf'.S 

no direct evt£1s:D.e;s_ t') s:irJw thc"i:. :1ccuf'cd ;JcrPO::J.'clly j:-crl}otrr.tcd. t:1e 
murcler· * * *, tl::.e . .£:::r·c~:.r:i 0 t:.'b'1t)/'.l e.vid.encE: ~dduced p·:iints strongly 
to.l:im F>r: the m~n who fi:red the shot which r(sulted in H'~"'* 1 s death. 
Gi:!i th l;.··d stf.'.:rt.-.d to u.nsling n-ti::: ·crir-Jine 0!11;~- ttrc<:: or four seconds 
bofore t~.1,~ shot vr,.,2 :h.:;ri.rd whrr,:r>!" Pccu:.:.ec'l.1s CR"'Di"'-E' was c..lr~e.c1.Y un

. - -------:--------- . u 

slu::-,g and. in· fiJ:i11g )OSi ti on~ Smi.. th v;as· to tt.c rce.r of the clocoar;od 
whoreccs accused. ,.r.1s d\.::.·cctlv o-,,·;:o;:;i te hii:J, the rr:i.s!"ile ·or..ssed throi..tgh 
H** I B body n.lrr:o~t c.ircctJ.y fro~· rlght t0-left' r:':'ld1 whc~~ o.p:_·roh~nded. 
v, sl-"ort time :cfter the homictdo, ::-c.::~ui::ed. 1 !" ct>r-oine au _jeered recently 
to bwc been fi:ed. ·1f Wat.le' s obserw;.t.3.ons .;,\.i~~ · ac~~urRte, t:1e ab
se;:.ce of bullet; l";ohs in the c11nv~s ton of the vehicle altnoct cori
cl-.i,.. ;-,c.l"i;1 

'"'-. 
<.•1·10·-s ~-'h·->tv .... .i.• 04" 

/(, t"' -~··o "'"n
J,.i;.:. 

ac,~u-~:d·, i:IC ·l.4r•u<>"'~- 11""e· f'1·rt:>r'1 +'1 01 ~I\... ' .._ 
"''no. v'f.· -'!I v . V (..ul/ --~~'"-·if V ... 

fr."'-,r>I s:tot. In P-ny evcnt, 1.n view of t1']e bac'.-cgrr:iu.nd of the homicide, 
the•nctions of the tw~ men ~t the .time th6 ~ilit"ry ~olicc vehicle 
drr:;w ·t· t:r.e ci.:.rb shows 1'1 ~D.Q'e::-tt:i_.~c_q~sjgµ to_f'.VOid nrrest. They had 
carliE·r been dL,ordE'r:::y in r cr'.fe Fml bF~d no·t only been hen.re. to s<.y 
th.-· t tl~e~,r were going to return to inflict vioJ.ence on the lieuteilant 
but h1'cl loP:ded tl:eir W·•Janons in ·onn;:irRtion therefor. In view of 
~-.rc.1:11e 1 

R. })f'rst'stsnt e:t':f'0rts to ili~'und~ th-;:'11, they c.~rtn.inly :nust have 
roccgni zi:;c1. h:i.m when _he ·li.:ctpc<i. fro:;i tl1e VE):icJ.. e A.nd l1rw0. rcali zed thA. t 
their r ctivi ti ez hr"d befn rc1J•)rted ti)· thf. r.ifli tary oolicc. Both un
slur..g tl~c.ir cA.rbin'.:·s an(l tYc ~'J:irt wn;- j112tified. in i::f.Q.rrtng that they 
thc:1 mut;;...<=>lly intcn-ded. to r_4.d. t:ech o'tl-.o_r to er:c.?.ne e.r.d. to s~:::oot jf 
n&.Q.C sn:i.-::-·/·,- Es .:n fP.c"j o:w cf tbun dic1., in order to avoid a110rehcn2ion. · 
U!1Jer the: circurr:strncos sh°own, · evc·r: i.f it was Si11:i th~ who fi~o.:1.. the shot 

11nccusod mr;;r be held T"'1'1.pondble ,for"tis act * * * (CI'! J!J'l'O 1:-1652 · 

:tlr.d.:i.:cr ?~ 'Jun 45). · · 
. ___);___ ,.... ____·-····-~····- .. --. 
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cl!...i2 MURDER ; RAPE 

4r.50(l) (1) Murder in GenerPl 

.Accused wns found. guilty of murder, in viol"1.tion of AW 92. HELD:: 
LEG.tJ.LY STJ?FICIEHT. (1) Senity of .rtccusC'd: (A) !?w1 11.Accused is not 
mentr,lly responsible for the killing of M** unlesr he was at the tiL1o 
so fr.r free from mental defect, disE'a.se, or dernngement as to be n.ble, 
concerning t:he narticul,qr Etct chnri<:ed, both to di stingu.i sh right from 
wrong n.nd to adhere to the right. --w'here a reasonable doubt exists in 
,the minds of t!1e court ns to the mental resnonsibili ty of accused, ho 
c?.nnot leg1'..lly be convicted (MCM, ·1928, pA.r: 78.Q, pp. 62~63). The mon
tr>.l responsiblili t~r of accused is 0 que~tion of fr~ct, .<'..nd the burden 
is upon the prosecution to :prove beyond('. rensonable doubt that he is 
mentally responsible for the offense. He is !JresumeQ., however, to hrwe 
been in fr.ct sane at the time of the offense U.'1.til a reasonable doubt of 
his so.ni ty at thP t time e:ppears from nl l th E?Vi dence. This presumpti on 
merely su·T:_Jlies in the first instFince the required proof of the cn:paci t:y 
of accused to commit the crime ·chFtrged and euthorizes the court to as., 
sume at the outset thPt he is mentally responsible for his e,ct. When 
eviclence tending to prove that accused was not mentally res1)onsible 
for the alleged offense is introduced either by the ~rosecntion or by 
the defense, or, in ap~rol')riate cases, on t!le court'~ 01m initiative, 
and. such evidence cmates a rea!"ona"ble d0ubt as to the sanity of 
accused, he is entitled to an acouittal, The burden, however, of :pro... 
ducing evidence of insanity is not upon the prosecution but u~on the 
defense * * *. It i!" immaterial whether the insanity is Dermanent or 
tem·oorarv, or whether it is -produced by excessive drinkip.g, and the 
defense of drunkenness has been maintained throu~hout the cases. An 
insane person cannot be convicted of an offense committed while he is 
in that condition, wMle voluntary drunkennes"' is generally no excuse 
for crime * * *. 11 (b) Facts: "While intoxicated, accused. engaged 
in an unprovoked altercation with deceas~d in the course of which he 
became angry and fired. a ~hot into the ceiling. As decea~ed was 
attempting to get away, accused aimed and fired his rifle at him and 
killed him. Immediately thereafter he informed his companion who 
was waiting for him outside th<>t he had killed the deceased. On the 
way back to cam~ he enjoined his com~anion not to mention that he had 
done the kilHng. After returni.ng to camp two or three hours later 
he was troubled, made ~tatements indicPtin.g remorse and relA.ted'. to 
other members of his unit that he had Ahot and killed the deceased, 
He stated his.reason***, namely thFt the latter had shoved him, 
and gave details * * *. He admitted that the shooting was not an 
accident, C** testified that at the time of the shooting and on the 
way bnck to camp accused did not seem nRtur(l.l, was violent in his 
actions, seemed- abnormal Pnd a little wild, diQ. not seem. to make 
sense in what he said, could not be reai:ioned with, and that the 
liquor seemed to affect his mind. He further testified thot al
though the· shooting brought accused slightly back to normal, his 
condition seemed no different after he reRched camp. There was 
evidence th.<>..t C** had himself drunk heevily ena. was intoxicated. 
It was for the court to determine wb~t weight should be given to 
his a:o'irai sal of accu8ed' s menta.l conditi ont The two other wit
nesses who SflW accused and talked with him upon arrival n.t camp 
e.nd to whom he revealed what he h-"ld done, testified thflt he 
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spoke coherently a:1d ?.s no:::-rr1Blly as he usu.s.lly did, that he did not 
s·tagger, W<ts net violent in Hny way- End E>ppe~red to kno1·r w~1at he was 
talZ:.tne.; c.bout. The J2~<x_ch1J>.trist f()und that he was not suf::'erin.e; from 
Jh"'..YS}~&s_t!L me£>.ning thPt he Wcc:3 not insane. The slight n.T!l01..."<.nt of brP.in 
in i·c1:':f. he h9.d. FustP.ineCi. ~1rior to his entry into the service merely 
nRde him more suscepti~le to the influence of P.lcohol th~n the average 
person, 'Re \'J.J.s ~oerfectly ca:p~tb!.e rd o.ist-J.nguishing rig~1t from wrong 
whe;.~ n~t intoxicci.'tfd. '1.'l".te vri tlie3P bnf'ed. !:is O!Jinion thnt Rccused was 
suff e:ri Le; f rum so:ne ment,cil dn·.·~.r:geT'.'i:sn t or inpn.i rmcnt which rendered 
b.in tem:yor·2.rily i11P2ne, U:!)0.'1 the as:"t:m1:9tion thP.t due to nlcoholic 
intoxicPtion he was s~fferi~e f~o~ a te~uor~ry bla~cout ~t the time 
of the killin,e:. •rte onlv ir~l'..icnti0n that he suffered a :Qlackout ce.me 
fros tr~e .?.e;cuPed 1 s own st? to:i0n t to th',; \'ii tne s~ v1hlle l-ie wo.s under 
observation and vrhen. he v.rP.s not .u:r,.der oath or r-ubject to cross-exnm
inat'ibn. There is no cvid.ence in the :-ecorc~ to corroborr:cte the truth 
of thPt stPtement. On the contr~ry tte evidence varrented the court 
in fin<Hne: tho? t l:e did not suffer P.. blPckout. .t!.dr::ii tted. the witness did 
not know the condition o: P.ce;used. rt th0 time of the killing. He 
testif.i.ed th~'t e.cc'J.sed 1 s be:C.r:.-r::or immedi:ctely fol:i.oiv·ing th8 sle.ying 
inclic~ted thPt he Wh~ rble to distinguish rie:ht from wrong, and thPt it 
was for the court to dEtermine wh<>t his condition wo.s r.t the time of th< 
sh0otin2;. Tl'.erf '."11" s sub"'tantial evidence~ therefore, to sustain the 
court's finding th~t ~cc~sed et t~e time of the offense was so far free 
fror.i mcntnl C:.efe:e;t, dise"'se or der·1:n-'.?'err.ent Rs to be e.blo concerning the 
act chure;ed to d.istin.guish right fro::l wrong. There is nothing in the 
re cord t') sugfe st thq t althoug::i accuFcd \JB.s awqre of tho morf'.. l quality 
of :tis 2 ct, hi:: wr s u:n<iblE: to Rd.here to tl:e ::-ight. A .£')Ccific finding 
of mentr 1 res~consibili ty is nci;_ requtred, it 'beb.g included in the 
general findir.g of guilty* "' *. n (?) Dr2".".kenness of -'l-CCilscd.: 111:..ccused 
drar:ir ebout one-l:alf to three-fourl;l::s of a qu'lrt of cogn£>.c over e 
period of a-.opro:dm11tel;; t'\>J') hours before the sle.ying ancl * >:• *he was 
into.Yicrted Pt t:..e tir:ic he firE'c'. tl'-_e :c.te'.l shot. It is p, generRl rule 
of le.w t!lPt volur..'ti:try intoxice.tion is not f:'.n excuse for crime committed 
while in tr.rt cr:r.di tion 1 but it mri.y be considered Rs P.ffoctj.ng mental 
cnprcity to ent~rtPin P specific intent w:tere such intent is a necessa~ 
€ lcment of the crim9 * * *. E·.ridence of in-l:oxlc.!'.'.tion fnllir..g short of 
e. proved 'iJ".Gf"_)l'.ci t;y in the eccu:::ec. to fo~ t!"w inte'-1t necessary to con
stitute the crb1e cl:r.-rgcd .':lnct merely cstrblishing th'.'t :1is mind wci.s 
rffr::ctcd by <lri.:1k 30 tr,.?.t he morc re~diJ.~r gove WEl..y to some violent 
passion, does not rebut the !Jr<?su:::n:ition th0t a Jr.nn intends t.he naturP.1 
consequences of his l"Ct. It wa.. s :or the cour~ 11 to ctoter1:1inen. There 
tP.P pu'bstE':r..ti~l evidEncc to !'.'m·;-r,ort a finding that accused E'.t the time 
of the offer..sc 1.JF:s caprblc of fcrming tb.e purpcse ani inte!lt to kill, 
l'nd th0.t h intentionally ~hot rn1l killeo. t:hc deccnsod.n (DisPent: 
r::'he evide:!lce rn·rlorted O:!lly F'. findin~ of v0lunte.ry mD.nslE'..ugbter. ~CM 
PTO l'J855 Minn\ck ?.P Aul'" 45). 

(l!"t Ind: CM ETO 1?8f,!3 Mbnick ?O .;.ug 45.: nrt is rcco::nmend.ed 
thPt the G.v.th !"enif'rr.Q§. shoulcl he .cmmnuted to life im·prison
.m.~nt. accused 1 8 FbnOI':!l""l susceptibility to e.lcoilol due to 

-147

http:rcco::nmend.ed
http:v0lunte.ry
http:iJ".Gf"_)l'.ci
http:P.ffoctj.ng
http:testif.i.ed
http:1.'l".te


450(1) 


:i;ire-cxi sting br·A.in injury, t:i ;_1 dr'..l:i.1:.sn co!ldi tion 1 the ab S0P..Ce of 
deliberation, his sud.de::i. ::i.r'.~·2:, <'!J.1 hiEt ~1outh, nake o·:.it a str'.Y:.1g 
basis for t:h.e recom:riendn.ti0:·,. :~) 

Accus.sd was frmnd guil-l:y of <Jps~mlt. to n:1:::.·d.er in violo.~ion of AU S.:'3, 
ani of rr.urd.er in violPtio~ of .f..W 9:', ::-=~~ ,}); i~~u.~.1::,y IHSUFJ<CIEFT. __2eJs~~:.se 

Counsel. Ste,j;_'.ll)-eYJ.ts: 11 In ths o:_:Ji:~~nn of the 1'(><'-l'd of F.evi8W, tl:e ctefcnsc 
counsel 1s ann0u:1ce"JEnt to the coL~t--- 1 Ee told me two or th!·ce stories, 
nono of w:1ich [tt;rce with on·3 anoL1E':::·. I cRn ! t even s<-y th~', t tl:ey are 
~olausiole 1--w2 s h:i.g!~ly urf judi ci:.:.l i.mder thP> ctrcumstEince s s::.:own. For 
a defonE.e counsel * * * to P.~oance in effect to-::the court tryir:g 
Rccused on a cP::_iitC'.l cb"rge tbP.t he h2s QQ_"Qld_);L-"iblc defense, :i.s to 
violnte 11is bounden duty to 1 guar'1 the: interests of tree ,qccused by all 
honorable and legi tirr:o te Df?.r:.2 kr.owr. to tl:e lri''1 1 8.nd 1 to re~Jresent the 
accused witb undivided fil'l..elity, Pnd ::iot to divulg8 :'.liP secrets or 
conf.idcr..ce 1 (MCI~!, 19?8, per. 4512.. p. ;-;;5). It is dif:icult to conceive 
of anything more neP rl~: f<" tal to t:i.e ri-£:ht s of nn P c.:uscd tha::.1 f::ir t:.--1e 
co'.lrt to he0r from l:.:.i q defense coansel, '.I.rho hA.s ree;ei Y0d t::1e confi donces 
of 8.ccused, e. st<1te1:.e21t to tte effect thEot he he.d no j::>l<=i.usible or co:1
si stent defense. Thi~ wqp lit.tle start of :ole~=..c.ing guilty to [\ C~)itCl.l 
cha=ge ovor the protests of the accused he V<'s L9)ointed to represe~t, 
who had '.9reviously rn.trr<",d e. plea of not .guiJty. 'Ille rule is be,sic 
that the gua.rf..ntee of c-:..u,, nrcce~"-' of' lrw :i':1 _..!;.hc Fif_tb. r1.11e:::i.r.:cnt to the 
U. S. Consti tuti on exto:i1r.: t0 1_"1crso!ls 0:-1 tr:i..F'..l "before .QOU!..tP-Do.rtial 
* * * It is incu::1bent u~on t~"e :3orrd of F.E'view, P.s 1nll Rs F·.11 otl-:er 
nili tar.r j'J.stice nut!:ori t:i cs, to insure ti-_..,_t evcr'J A.ccused before a 
court-!::12.rtial receives P. fF,ir trie.l. 'IhF .rJ.. gpt to_9,.,uns«l is fu:•.1d-· 
e.mentry.l. * * * Tr"e rigl::t to ccu.nsel 1:.e<"n"1 the £ff ~ctive ns"i stc:mce 
of coanEel. 11 .t'l.Ccuscd' s cr::nviction te!"ein w,::._p l:lei.sc:d on str,):ng evidence. 
11:But the _0omuellin--: e'ride:-ce rulE', orC.ilv'.Tily r~1··)1iecl to d.ctemi:1.e 
ul1ether an error is hr:.r:nful cannot properly be e.:i:·nlied under t~~.e :9res' 
cnt circumstPnceP, To 2::?:!Jl? it l:.ere WO'J.lc1 be to beg the issue. :S:o.d 
not his own counsel P-nr.o;irced to the 'court th?t his versions of w:~at 
hF'..:~:i:pcnoo. "were in di sagree~1er1t P:!ld see!1ingly not plE'usihle, accused 

! 	 night 1°1ell h;-ve decided to tr.7.e t:ic etnnJ an~. testify. 11 "Certainly, 
if nccusci hrd bHn r3fu:;cc'. ths ri.e;ht to testif~r~ th0 error w:mld 
hc>.vc been fatP..l, rc~2rcUes!" of the stren~th of the eviclence. Here, 
vhile r.ccused. was f:ivet:. tte op:Jortuni·i;y to -!;estify, his cour.sol 
hrd r.lrc,<i,dy 'put two stril>:es eg:P.in-=:t l:Jm' * * * T:tii:: er::-or on 
crmnsel 1 s :p?.rt is so gre.ve thi:t it stRin"l the entire record and trin.l 
P..nd it cannot be wiped out by a r.!ere wci,c;~_ing of tt.e evidence ad.cui tted. 11 

( Cl-1 :ETO 132?? R01.vl"rcl 18 ."it;F.:; 4~). 

(1st Ind:__Q~.i E_TO 132?2 How~r.~LlB ~ur:- 4§): '.:b<: r2cord herein 
indicateic a posf'illility t:t.".t Accused m:I;.ght oe b.!?P'1C:, or was 
at the time of th~ offense. "It is therefore raco~mendcd, 
before further "Oroce<:C.ings ere underta'r.en in tlii~ ca.so, thc,t 
a thorough ment~l ex2,n:inP tio:::J. be tr.Pde * * *. 11 
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M1JED~; RAPE 

( 1) I'~'.i:cder. in. Ge:'lert'.l 

Accused w::cs fou!Hl ,:suilty of tl:e murder-of n prL:onor of wer, in 
violAtio::l of AW S?. E.SI1D; 17G_;.~~~y SGTIICIE:'T. -~J_l_;~,;·:~_,':.~~t~~2..:. Tho 
ci rcums'.:;P.nccs showE'C. i)1nt P.ccusecl f:hot P!J.d ki i:: srt. .r~:c. :..'_ ....:_i;~''---)~'' wr..r 
F** at the tir:ie ancl -_rfrace P.lleged.. rit was Ph0K:1 tl:.;1·;; 1-:.e :fi.:.·Ed at 
leP st _tw0 rohot s Pt F** Pr.d. !',ust hP.ve. known th:=-ct his de?..th or seriout" 
bodily injuty might result. Even if eccusEd was t6ld by the white. 
8oldier tlV"t it ~vould be 1 ~.11 rigb.ii to kill thsse ·orisone:cs of war 1 , 

as C')r.tended. in hiP uns\.rc,rn Et1J.ter:ent, this WRS r:Emifestl:r beyond 
accusEd' s duty enc. aut:·.orit;y ns a· iooldicr P.nd conduct that even l.'l man 
Qf e.ccLJ.':lE'd.' s limHE·i t:E.:nre r.nd u~C:.·3rstP.ndir_I':'. slcould have recognized as 
C!'j min2l ,,. "' :;. . ll C?l_}...'ltt.TP.£':-_tJ.i._n.:;_:).__J§w ~ rt was indicn.ted that the SS 
:prisoner who WPS Z:illE.d wP-s a pr:isonEor of war. 11 ~It-is sir:iply,cold
bloodcd r:iurc:er to shoot e. ·oriso;ier u.nless he hes forfeited his 
il!lJ::U..'lity by some d.ef::ni te net Of re; Si St.<>,nCE' 0 r ho StlJ.i ty I ( S3Jaight, 
1,\re.r P.ie;~~.ts on I12ncl (1911) :O· ?67. 11.::he 12.l;! of war :forbids the 
wriuna.in?., kill:i.ng, inpr.?ssr.ent into the troops.of t:1e cou:;.1try, or. 
thE c-r.slrvine; -;r othi:>rwire me.ltrcati.n"?" of ::;ri".Jncrs of war, unles~. 

thty }:'_ave bH:ll guilt:; Of fO!!le grPY8 Cr!mc; end fro:;i the o1Jligr.tion 
of thir lew no civilized. stPte c~.n discl:arge itsolf. 1 (!fro WebRter, 
~\·:c. of StPte, to T:::o::nMn, ~ilin. to i;'.Exico, Auril 5 1842~ ":lobster's 
Works, VI, 427, 4:Z7) (7 lfoore, Dige!'t of Inter:r..ationnl L-'J.l·T (1906 Ed.) 
sec. 1128, p. 218)." (CN ET~ 13415 Rice 14 Jul 46). 

i ..ccui>cd nEgro waP found r-:uilty of the murder of a German civilian, 
FrE'nP !>"'*, in violF.'tion vf .:i.W 9? :E-f17LJ: L!'G.n.lLY Lf2UF?ICIENT. il.)_ 
.Qircur.1£.tP11tir>l_ Evide'":ce is rnfficic!1t UIJOn wMc:1 to base a. finding of 
guilt. ?.:oy.:~er, r::ere ccn.it'Ci~re or Puf'-oicion does .not warrant a con
viction. <' 1.=.zL<'U:Il<e: H!r"'n" Lis_ce<'.serl/_, P.ccus0d, fmd hro other 
soldiers enterEd Meria 1 s Pnd ~rPns' roon in the Bttic, one of these 
two other sol-tiers leP.ving sl:orcly P.fterwn.rd. Frnns left the rcom. 
followE-d by 1-:.- ri;-i, Pnd the:'l by P.ccused. 'Ihr .t i:ras t:-:e lr.st time eny 
wi t::'.lef's testif!ed A.~ to see.ing ]·rens until he wns founci bleeding on 
the bed. 1** rr"d the dr,r?.: s-:ildi er ':Jere t:.:.en the only y<:rsons in the 
room. J,** left P:-cd went to t::e toilet. .-.ft er the t she saw a sold_ier 
U''.)stnirs· in the att"i.c fittir..g inf' cJ::P-ir w:ton s:.e ':.tns U..."'10.°ble becPuse 
of the dE.r:~ to rccc;.<:;nizc. E:l:.e the71 r,.s.w accused "·S he went upste.irs 
between the second Pc-.d tt.i rd floorR where he hit her a"'1d she went down
strirs to tl-:.e officer. So:-:e tinv: lPter s~:e !'>aw the dark soldier leav
ing A.t tJ::e front c.oor of tJ::e r.otd n.Eve::1 A.sf'u.':"li:ng t:1rt the ui stol 
•.-.rhich fired the bullet thnt, p'.;r·.id: Frf'.nZ w2.s in 8,<;_cusecl 1s ;possession 
after the t>hoo".-ing, the:rE is ,,o yr::iof t:tat he hnd it in his ~oossession 
in:mcdiP-.tdy before or e.t thf ti:nf' ::if thE fr"ooti.nc. Wi tne:::seP n~en wi tl 
him sPW r.o pin or holster uy,o~ him. 11 NYet O!l t>..is dngle f"..ct of Puch 

* *. 11tenuous evi'.3.ence of t;OS ... eFPio~ rests the \\rhole Cfd'JG * A nu.'!lber 
of othEr 1"J<-' GsiOle th-~oriefl ( dt;tail) ns to t-r'co mrw !uwo s::.1ot decee.sed 
nref'ent the;:;selvos. 11 It is no d'lubt true th<.t the finc·i;r rf 8US

nici_gn po-ints to tl':.2 e.ccused as t}-,e posPiOle per~;etrator of the crime, 
because of ~-iP S"..ibsequent ::io1;session of t:1e pi~tol, assuming this fret 
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450(1) (1) tforaer in General 

t0 ha-re bee:1 :·)roven. Ki t!:ira'11 that aesW!1ution, and others of tno 
hy-)ot:1esis are the more -,1lausible. ConPideri!l2'. how easily nosPesdon 
c0uld be gained, and asrnrni!lg PUC~1 ·.:ioss·:ssion,._it cannot be.~1eld as a 
matter of law that the infec:"ence ')f ri.ccusei 1 s f-(U.il t i P more reason
able t~1an of ltuil t of the others. 11 Tee evic.ence insufficiently Sl:..p-' 
ported the finding of guilt. (c;.1 B;10 l3L~}6 ~;Jells 8_~fil...... 

.Accused v;as f0und. gu.ilty of the murcter of a Ger.nan civilian, in 
vio1ation of AW 92. HZJ.D: L::G~.:;.;:y SlJ.PnCI~':T, (ll_k.~1n.~gr.ns;..§..S: 
"There was cvid.ence that accusEc. hf'.d been drin1:ing heavily of various 
intoxica:1ts since before the n•Jon r.:eal thP.+, clfay, that he wEs ver;/ 

. drunk, was :.:10t in his riP;ht mincL, cic1. not 1rnow whee, t he wes doing, was 
i termi ttently ur:aole to hear ana at or.e y1oint thre11.1 nimself violently 
against a wall. Ee claimed in l"n unsv.1orn stPtement through counsel 
thA.t he coulc".. rememoer nothin,;:; at tt.e time of the sbooti:rcg t:cnd. for 
some time thereafter. n1Ere was evidcnct=, r_o1A'ever, Ui<J.t shortly P.fter 
the shooting l:..e wa~ in sufficier.t cont~·ol o: his :fc.cculties to :rocog
nize a SU)erior officer, to un.ierstand. vii.~l't ·wns sc:.:d. to him: anc".. to 
attem·ot to avoia and later t0 break r-rrePt, end thE't tis behfLViour 
was 1 j-..ist like any ctrunk' ~ lie also ;nentioned. sl:ooting scr:ie Germr.:1s. 
;... medical ooar·i which exarr.incd. e.ccused less the.n two m01'.ths after 
the co)Tlr::is<:ion of tl:-~e allr:gec1. offense cor..cludect that l:is :pnst record 
of drinking was inmf7icifnt to indic~tc a!'ly injury due to alcoholis:n 
and that -~1e \·Jas, ·et the time b::ith cf tr.e e.ileged of:fer.se nncl of the 
examination, sa:".:.e end !'es:1onsible for l:is P.ctior..s. The court was 
.justifiecl by su·ostr.rtial f'Vidence i!J. C.etermining P,pir_st accuseci. the 
issues of i:!hetl1er :he killct. his v~ctir:J vrith m2lice. P..nd wht~ther he was 
sufficiently u.ncter the influence of 2lc:)::.01 tr; destroy his mental co.;;
nci ty to e~1tertair.. tl:e ge.r.eral cri.min::tl inLer,t r.ecessa.ry to murclor. 
* * * :::.1is case iE< diati:J.guishaole from CM bTO 9;365, l.-'.t'nc'coze., where 
accused.' s extreme dnrnkenr·ess, and e. PEv.:::re bl0~1 ·or:. tte lcend, vhich 
rendered him tern~ornrily unconacious 8hortly before tLe crice, and 
the fact tl:at the victim of his shooting throu;;h a closed. door wa.s 
one of ~is best frifnds were held to negRte the existEnce 0f mnlice 
and to requi!'e a holding t:r_at he was guilty 0f voluntory mnnslnughtor 
and not rrm.rcler,, 11 (CM ETO lt:;hl ?vc!:o 8 Aup 1;5). 

(1st Inc:'..; C~~ ETC lQ<±l P7c'..-:o 9 J~'..1~ '"5) :. u..0..lth0ugh the findings 
of gu.il ty of Durder may not be hdd. e~1 a rc11=1tter of 12-w to be 
u..J.suwrort2cL by suostf'ntiA.l evidcr:cc of malice on acc·.:Leed 1 s part, 
and tho court 1 s dctEr:rnir.o.tion thc:t f'.alice extsted may not be 
di sturoed., r:.evt:rtr.elt:G~ in view of the advanct=d degree of his 
dru."lkonnesP e::;.c~ :te feet thF·t r.e :r•.'1G. rfccntly been engaged in 
combat leaC. me to regard. his Offense as Of no :nore JTlO~el_grr>.vity 
th.?.n .Y.Q.luc.ttPr-r l!'.Fcr,~lnu._gb.ter:. I therefore reco:nrx::J.cl th0t the 
:period c,f confic.tement be redUCEi to ten yHrs or lcss. 11 
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.A.ccu~ed In~in.n t~oldier ~.'lfa8 f0un 1J. gu.ilty 0f murf.cring a Gcr~'1an girl 
in violati0n 0f J.'..W 92, ani of nss2ult with irr'cc::1t to do "or,(jly :-"er:-:i by 
choking his victiri in viol11tir:m 0f A~'! 93. :-lEI,D: 1.5T:Ji.:,:,:.,y U'"Cl"?ICIJL:~T. 
11 '.l':be only s<:;rious i srne * * * was whE t11er a 1_E:_,__'1W1'_::::.i::..:z:J,r1§!1~: \.t:'.:j prr.i
ducerl by intox:i.~:fl_ti_r.:i~, c:xlste.c. at tho t:i.:ne * * *. ~'tc rc:port 0f the 
Bo2rcl o:f Officer-:> anc. medir.::,al tes·t;i:::iony aJr:JJ.tte.i in cvic".cnc;, 1,1.·0::.1'~ no 
further th~n to establish tbe p0sPibility ~f Rccusod 1 s i~ca~ity et the 
tiEe of the ~·l~JeE;cd. offence to a c'E:{',:r.02 th<"t w;uld. lr.;~d r b::ith :1is 
ability to d.'.Lffeuntiate between r:ic:»~1t end. wrong a:1cl tG a~~2t;:c·o to the 
right. The aonon•&l coT'.C.uct of P.ccu;:;nr1. 0~1 p.::-Evi(./U:3 oct~C-:t-".i':::r-"s w!:..en·be 

. was intoxicE>tec<. wus takEn into cons1 dr:r8.tim1 by the Y..cclic:al wi t:·1ess in 
reachine.: hi I:' con2luGion,, [1'uc:h evi 1i·::o::-1c.e H.lc•nr,;, ::.,:::,a.::;ly, t>.. c ;,?Q.§:?5...:_0D_j._ty 
of mPntnl inc0mpetc:.1Cy, did n:) t nr.ce sc:~:::1::t.y 2 :;0 tn.l li ~'h c, rca,sr.nrc.:J le 
d.'·U1.Jt as t0 H(;cu.secV s ?.c-1 r:.:.-t:y. ~'L.E r.:c01i rye t:.:-:.&~1. c:i.t:cl.)SCE! ~ c".. etailcd 
ncc0:;.r!t of a.,_:cLcRf~(.i' s ac. ti on frr::'n ~~:·:.5 to ~~000, a·~ :·::2il5 2:••~c: C-Gi:t:'..n at 
21±(;0. S:)m8 r;:;:' p·_;c:.J.s"C.' F ac"i.-·:'.]:i Ccl'.T:i.r-~;:; tl!e rer1..oJ prcc·.~i:l:i.ns t:.10 sho0t
ing \:< ·:~e (;r);~0ec'.2J "J;J the r:icd::.,:~.1 w::.t,!.:•.~f'S to indir:a.te ~:(, h,-:.cl sc:Je jc:dg.
r.icnt. Eis 1''.e;i;i02ri in f.'.'..::.·2t C')Dceah~~:; l1i:n;·;<;;~f t.ftr,r :1s fi:tecl tl:e fatc-1 
shot ~nd l~ter in effecti~g ~i~ eEcape, ind1cetc tl1~t to ~na not devoid 

·Of juc.:;r.ent, eJ.t:~·)U.i,;h i;1 the mt:1i::.:al 11ntnS8Scii\ 1 OJfi:dor., l:e could 1:.avt: 
clone these tlnngs f':::om ir:stir...ct. Tbs ce~c:.:·:.rlnat10~'1 trf: t~:c q_uestio::.. * 
* * w::. s wi :;l::.n L;.c }·E' C'.ll iar ·::r·ov: r.;.cc cf t~:e court * * *" 1h.·om th·.:: 
c0ii:-t1s in~'.c.il:i.t;:j~_:~ f:n<'l :i.m})H:i."'tl,<;,l sxa!:iLc.i-ition 0:-: tbe :::.edical tvitness, 
i·i; ::.s otvir;u::; t:r.:, it :::v:;,1y L:ffJ,~t'cl.e.t0d. t.hs i3sue 
sider2d it. 11 ri~li< 'finc.fngR will not b c di 8turbed. 
Ch:..'..t::ic1.2.tt ~, lTov 4;?)_. -

Ac:cusFd \'·as f')und euilt~r of' r;;urc.er and. -rape ir.. violc'.tion of ii.'1! 9:?, 
and of lRre;e:uy ar!d 1.~~r;f~·,11.t t.') d:) boclily h"1.r::1 with P, d.:~.t·":r;r·;us 1·rcan0n, 
. . f . 'l a .,__LT'\ L_,,., ' - ~-; c:o--"'-I -1.,.,..,rm t'c·~ ?.-'J'" 1 ~07o ' 1 .in v1o'l.A..ti0n o •..,.,, ,,,;;;. r...~ ...i: _:,u.n.J...ili_ ._,\J.:.l! 0 .::.... 1. ~..tl_:::,_-.::!_;,,.~~-..2..J~,0r.£:2:n 

26 O.r,_i_ 45l,_ 

(:~t Ind; Cici :'.::TO 16978 l,forg2n 26 Oct 45: 11 lk::.bcrs· of tl:c 
bo:=.:.rd of officers apnr;inted t0 c:;xci.mir1e this MJ..~"..ic::· tostl
fi ed thr-1 t he i s m£n..:'.c.011Y.S;.Qfi ci cnt. * * *, IA.':. th a £:i,;:i..t_ci,l 
_?.P,e 0: eight or ten yea.::'8 * ~' *, c:ni t:wt J:ce is tr; be 
c.:i.assE: d ns .f::-;;!.Jb_r;:Jri:;':Jil or rnc:r:.t::>Jly d·~fi c~ c·0.t. ~,,.t,.o J::Ia.-:.•.
u,"2. iY''.") rides :.11?t e. s;12:-:::·~r: i £ r.·d; rir;1~~i•J.ly re0:;./)l·.3ilJ:Lo 
-:·'._)r n. 11 c:ffr;n::Jc ".2L.11~:;? he \\:-,1s r.:~ ·0::.c ~,J..!'lf: ~'l f1-=t.r fr(:o :i:r0:".1 

1!::.:;;;.tal dsfect, di sear-e, 0:.. rlerf:lT.geue:n t as t,o ·oo a~:i:i o 

r,r~'h: ~:--;-~.:c·d fr·~r,d 1 th"t he is 110'.; \00 ment,ally c~efi·::.1cnt ns 
[·.')C 1.') ·::~:JW 'vLe diffE'YE!J.Ce beh!f;8Il ri1~~:.t ftr:d. W:'·>l'.'.g 1 * * *, 
bt.. t it, f•:;.iled t0 :find thet such c'uility c"mcernoc~ i tho 
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prtrticular acts cher1:o;Gd 1 an~. ff'tiled tn find. thn.t ~::10 solC.ler 
uas, c0ncerning tht)f'e act!:", ::i.ble to adJ:-_ere t(') tl:c rif::ht f'.t 
t~c time of the offenses. In a case nf this kini, involving 
t::e suprEf"lE penalty, I be1 i eve that t:h.e se reo ui re;rit: n ts of 
tlw H:cm:.nl sb-Julcl be rigicll;r cor1-rilled with, 8.ncl tl:at, t'rnro
foro, m1dcr the circu::1st1>..nces rif .. thi" c11.re, a com·;:;le"'.:'e nen
tnl eXfl.'T:i'nhti on shouli be or5..er8d to deter:ninG th~ above 
r:1F.t tors. 11 ) 

Accused wP-s ·f0u11c', guilty nf rmrC:.er, iYl violr>.tiJn of .:i._1:1 9?-, EZI.D: 
LIO-.~L::.iY S"':..JFTICI::!.RT. il) T~1.f_.<:;_yi:;§.PQ£ sup-ante.cl the finr.:ng 'Jf s-o.ilty • 
.f.z) Co::i'osqj,on: noojection was r:iPde * *- ;;. t 0 the intnc1.uctio;i of t:1e 
sig:c:,o<.l \>Tritten C')nfE ssion .;f accuse ct csca.ust; ttET<' we s r& __cs-xt.i-.{j cn.
t"!:on t::at it W8.8 P. _tyne CO:QZ of e:e 0rir;in::i.l enc. W.?.8 Sl£:ne(t at tlJ.2 sa~,1e 
tine as the orisinaL Since the testim1ny of th2 iCll.l 1 P.r,:;cr.t \.to -::oc:;;: 
the statement sh0'iVs th<' t the 2:'.'rbon_.Q.QJ?;'L. Wq£._:_1.._t.x:::i.s;_sg:gz ::if th<: ori{;-
inc.l and '''C-3 si_S,,."'1S_Q by e.ccuscd. E::1d c0rrEc:ti'.Cns i::1i ti<'.le'.'3, b~r h~cr.1, t:10 
carbon COl);1,T v"as -primnry evidence f'!:d. £.d:'TI:;. ssiblc. * * *. iv°!'.Gtl:..er tho 
statement was v0luntaril~r m~de was a question of fcc.t f)r tbe co-.:rt 
* * * Moreover, ever_ if the confessio:-i W::tP E.:r::me?usly ~c-:Xi ~tocl * * 
*, the otl1or cv:i.denc..§__ i s _Q.~:"!}.£ell j)lP: as to accuscJ. 1 s guilt * * *. 11 

( CI'1 :STO 1?106 ConJe~u~ Oc t_.i.£1-i. 

.Accused. '•'a!'l f0un:1 guilty of 'TIUr,1.er, in vi0lati0n 0f A'·: 92, :-i:SL:J: 
L:E'G.·'..LLY SJFIICI?lJT. il)_The_gvi'.'t~l\Cf.. rn-pnorted the firdJ.w~ of ;uilt;r. 
( 2L::~£fl.Q.,.l~_Q.ro :::,:;__5-~'};1inP V.0J1..!.. w~il• tc E'tifytng on his .own behalf, a 
court :"!ember tolC'c accuser.. that he <'Lid not b·:lisve he '"'as telling tl;.e 
whole truth. A si!'lilar cr)r.;T:-:ent was T!l8.c1e to fm0ther wit:-1es"'. TLis 
cnnsti tuted n t;reve irrec;ulf'.ri ty, e.:r.c, ir.ipropE'r crmc".uct. Eowcvcr, in 
view ·':lf t:1e _cn~pelJ.ins cvite:ice, n0 prcju~icE. r12sultEd.. (GM :::;'110 15860 
E~sley 28 Sen 45) • 

..1.ccusccl 11-"ls f0u::ld guiJ.ty of mu:-cler, in violetion cf :;.Y S2., EZ"D: 
1

T."t'",-:r.y c<:TH'14lr'~L'<''Jml' \ lL1i'·J·;>~IlC"'' n.r1'n~ rl)M""'.L c~1r1 ·i·t1'"r."' "'CCUS'"'..u..·v.t • ..J..u ou~~ v. ---.!..· • ~-.:·~-~· ~u •-(:=, '-' ..... u:. v J ..:.u. 'J 'J ........ c;.;... ...t:...l'.
1 

was ta~dng a \:l'iPonor ( 11 cb·ilic_n 11 ·..r~10 nr."1ittec'I. he 1·;~ts a Gcr:-:1a1: solc'.ior) 
fron one heac~y.art(:rs t'l an:Jthc:r. En route, J::.e r--t0:"·:peC',; killed t::o 
victi'-1 o;r firing e nu:r:\)er of P:C.ots into hi::i; returnsd And re:y:ir:c0. t:vt 
h " '~a""' i· r·"' r1·,..., ('"') 1\""'lJ'c"' rr·,,_"' ,..,,.....,rd "f i:;,,.v-1'"''" -:i.-..-s '1o·'c '~"'-ro ·'-'·ec; J.l ... 1.,,t.lt.0 ive tlt.. ...... ~Jl. ,.... J.'.i.C· ,-;::-, -..l.!.' .D:.J•... ~, ........ \;,;IV \.l.J;;:;.._ - ....,-..... ~ ·-,~--

lo,zal ·9ower tr:: ·~reii£'h evide;:)ce. , 1'Up0n the ev',dfnCE "'"(IJ\.uced. ,1f rv::::usccl 1 s 
m1gcr, the wo0.::J.fling: 0f his 'br,Jther, the erro,e;:'.nce ?f the !Tif'Yl bellevcc-;. 
to be a Germ·.:i !:Jri r ):)er nr spy, P.nc-;. fr:);.; t!"·E -~::;.:liG\::'.-.lJ.v 11...:::JJ.csf:- s'~ir
ring ti~::os of the 1;;::cse.t C-;:n::a::i brEakthr0u,gh wi -oh a..U thi:: ::::.cc':.r·'),JD.::"~li::g 
nervous ten!"ic::-l, t·~E, heart~, siege of Ba~tosne, and the ttsn rcc~:nt 
Ge:cr:ian nassncrG of y,ris')ners nt ]l/ial"!'ledy, the c0urt-:·Jartie.l as t~ie 
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MURDER; RAJ?E A'W 92 

(l) Murder in General 450(1) 

fact-finding body might well P.JJ.d properly rJ'We f0und thnt t:J.e 
'l.ccuscd acted in pasPion, ndeq_uA-tely provoked by the indiviiual enemy 
as the app2rent rEpresent?..tive of the cruel, inhuman and 1-:ated foe. 
Such a finding would reduce the of+'er.se to mansJ.eughter, '~ '~ *. Like
wise tho court-m<'.rtial hed. the power to infer malice from the facts, 
an(!_ to determine that the nets s;::>rang frocn a 'wicked and malignant 
hen1~t 1 of the same ilk as that of Ger:nans at Malmedy, ancl that the 
1Jrosumptlon of malice fro:n the ~se of n deadly .we<>:1on was not rebutted. 
The court so founcc nnd tl:.e matter wa.s of fact, * "' *. 11 J:'.r,at finding 
will not be disturbed~ .L;?..L.I'S:sJ°,h C;:.l1 se: E-ven as'suming th<:-ct another may 

.have subsequently fired. t:ie fin['.lia·~c:.l, shot.yet !'if accused shot at de
ceased wit!:J. n r:iPtcl'.ine gun fron close re.nge, lodged a bullet in his arm, 
hlt him with enough force to leave him 1:rostrate, pus:1ed hi;n off the 
road with his foot, and left him in the snow, his acts constituted a 
contributing C['.Use of the dentr.. thr.tt resulted directly from v-;hatever 
subsequent cauce, and :':le waf' tr..erefore guilty of the homicide. 11 

1£.U ~-I'.9__14547 K.~£.c_!]_.29 Ss;·o 45). 

1-ccused W3.S found guilty 0: the mur\1.er of a.ri. officer ancl a warrant 
officer ::.n violation o-: .AW 92, P-:!.d of assc-cul t with intent to murder a 
cor~;oral, in viol.<itio!l. of LW 93. H~J.1D: L:::::G.:>.LLY SCf]J,FICIE:IT. The ~ 
cl~n of &d.iucing evidence to ::fbut the .:Jr~s~L'nl2.lt.Q.n_of_r:JalicE?. necessary 
to consGitute the two killings m\lrdsr and the sbooting of Corporal]** 
assault with intent to co,,,mit murd_er, devolvecl uyion accllsed at the 
close Of e1e :OI"OSeC1..l.tion 1 S CRse :_oroving the ap~oarently deliberate and 
u11just:Lfied shooting * * * • ."1.c;cused' s 0:1ly defer:.se was that his 
yo_lu;J.t.£.rL..iritoY.i9.?.ii9n ca.u!"ed him to .:r.~m0~i1;;f,LitQt;,lu~g wbatso.s.ver about 
the f:i.gh~ w:th S8rgea.~1t °W"'*, the saosequ.en~ s:10oting, or his exar.1inn.
t.i.011""ty the meC:.ical officer about t!"lirty minutE;s after the shooting. 
Voluntary d:;.·u!l.ke:riness is of !l.O excuse fo:i.· crime committed while in 
that cor1di·~ion, b;:i.t may be con!:'idered as affecting mental ca:pacity 
to entertain a specific intent***. Accused 1 s asPerted drunkenness 
to the extsnt that it a:f:f"ected his !'"lental capacity to entertain a 
specific intent is refuted by certain facts inconsistent with such a 
concli ti on. He 1:Q.@_g_ni ~8d the 103rd Division patch on Sergeant ~**Is 
sleeve, he recognized T/ Se:rgoant It"'* and called him by name, he 
rccoe;n~zed Cr-q)·~e.in N** by ad.ires Ping him as 1 C9:pta.in 1 , he procured a 
rifle from the enlisted men 1 s qu8.rters E:.nc_ frora a di ste.nce of 
a7'.)roximE',tely fifteen feet 1tad.e several bullets effective. He also 
renlized the de.nger of his :position imme:;diately after the shooting 
ancl raised his hPnG.s cr;ring out to his ca~otors not to shoot. Shortly 
thereafter he admitted intending to kill Ceptein N** whora he sa.w at 
tl;.e timo he shot. ti'lhether he was too drunk to consciously and purpose
fully e:.;:ecute e. murderous design was a question for the court 1 s deter
mine.tion.11 (CM ETJ lt;,715 Eowsll 18 Aug 45). 
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AW 92 . MURDER; R~E 

450( 1) . 


•~ccused. W"'.s :founa_ guilty of rape ancl nurder in Gernany, in 
violation of AW 92, :m~L:;)~ LEGALLY $'J.f't'ICIEW!.1. "The defence oojected 
::< '~ * to the :pr0sect::.t:1.on 1 s .Q.~=§I#~"Jl.!l.Stt.l..QD.....2f......:.accu~ea_,. contendi~g 
that it went be~{onC: t.l1e sCO')e of the d.irect exadne.tion and. violated 
accused's constHutional right against self-inc.;riminat1on. It need. 
not be deterl:lined 'llihether the cross-examina.ti6n was too great in 
latitude or infringed. accusec 1 s cor:.stitutional right against self-
incrimination. Iri total, ~ccusecl, upon cross-exa!r.ination, aclmitted 
that he was in the cellar a:lcl that his i1ersonal wea:1on was the 1 tomr.1y 
gw.1 1 

• Incle:ncnt of accusod 1 s ad..r:iission the s;vidence- i_s com··.1Qlling 
thA-t accused was ~jrcser.t. in the cellar. Five <tritneSPE;S so testified. 
Exce:;it t~1e. t one of the five was only 1nir..ety-eight ·pc::: cent 1 certain 
as to accus2C. 1 s id.entity, the. rE cord. contains no sup.;i£;:e stio:1 that so;Je 
1)e!'so:1 other thrm accused may have committed the c.lleged offenses. 
Accusect' s ad!:"lission t') his ~)resence in the celfa.r did not b.jurious
ly affect J::is subst.?ntivo rishts * * *• Kor dicl his ad,':lission that 
his ::.)e:csonal weayion ivas tre 1 tor.imy gt:.:i. 1 • Five witneMes testified. 
e.ccusod !1ad. a gun, the majority ide:itif;ring it as a caroine. 1-.::other 

· the wea}_)on we.s a carbine or sub:macUne <?;Un ·was imDaterial. 11 (CM BT0 

15'302 Mariann 6 S:;.,, 4fil•. 


Accused were founa. guilty of r.mrCl.er in vi018tion of A1J 92; of 

burgla:::y in viole. ti on of ii.};i S3; enc:. 0f tl:e •t1rongful use of a 

vel1icle in violation of .AW 96. H:!!"3LD: L:SG.1.L:WY SUF:iICI:BNT I:~ r..:i.RT. 


·. (1) Perjury.~~~..91.n:it=L~.t.§.timQilll.: ThE la',v rr:0nber "xclur.ed on0 witness 1 s 
testimony on tht: grou:;:id thc-.t per jury therein was a1:i:Je.::ent. This ~;as 
e~:::or. The witness was "for the prosecution." He t?stif5ed to cer
·tain facts in 3.L.·2c·~ conflict with stP.te:-,E.nts r:ied.o in his Jrior 
extra-judicie.l statement. ThE'rcuuon t:he t:::·ial jU.ii_!e adv0cate inter
rogated him u::i0n the conflicting decl.sr!'l.tions cont?ined. in saict ~)rior 
extra jud.icio.l statements, and the stntemEntP tl:.e;:;selves wer_e c.c.
uitted * * *. TI'..e nroi::ecution aseerted that the stfl.tements were in
tr:iduced * * * 1for- the ~,urpoi::e of im:;eechi:lg tte cred.ibility (sic) 
of the witr~e~:=- 1 and. 1 f0r the riurn'1se of impenc!ling_the ·.vit::.J.ess now on 
the str>.nd 1 • * * *The trial' jud;;~ e.c<.voc·a te ~ law :'Yler:ibcr and d.efense 
cou:1sol wholly :i..gn•nei the estRblizl:ed l1rinciple that f0roir.s the 
")I'!J <~ecution to irnticP.ch its own ',vi tness, but which perrr.i·~ted the 
~9r')secu.tion tc j,JlYite. }J;,_he witness'.§./ ettenti0:'l to prbr conflicting 
statements 1 tr; refresh his !!lemory [\nd. move hi;;i to speak the truth by 

· 1)rooinP' his conscience * * *. 1 The prior st::>.te:'.lents were n'.Jt ori3
inal s~bstnntive evidence in aid r;f- esta':Jlishme:r.t of the -prosecution's 
case a.;;ainst each accused. * * *. n "The successful irmEacrT":le11t :Jy the 
prosecutio~ of its 0wn witnasc, however, tid n0t justify the action 
of the law mec.ber in striking all of Lthe witness'£./ testimony ancl 
rulir..g e.s a mr.ttE:r of law thi>t it was in"l.c°lmisdble *"' *." r~owever, 
r.o Ai~' 07 ')rG.it:(Hce resulted (d.iscu.ss). (?) The i:;-:.J.rc_er:, conunitted 

~luring a "bur::-;lary, wes este'oli shed. Both accused crmld. be held as 

·,)rinci~)ctls, since eac:1 aided anc1. abetted in its cor.:mi esion. (3) 

:3ur,:;lary: i·!as also established.. As tr> intent to rob, "there is 
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MURDER; RAPE AW 92 


( 1) Murder in G8nerE~l-·-···----- 
substrtnti~l evidence thP.t accused sousht alcoholic beverages. Their 
inquiries a~cl den'1.nC:s end th€· action of A** after entering the hrmse 
pcrmi ts the definite inference the. t the two accused intended to tf.,ke 
and carry aw~y such intoxicating liquor as they might discover in tne 
place, using such :forr,e nnd conrpuleii0n 13.S ;:ii,~i:ht 'be necessary. 11 (~) 
'!here is no :r.:iroof 0f the .W....'.?.nft.:.fqJ._,ll~?.,...2.f-.c-~..?.Y~.lment vehicle. and 
the finding of guilty in this ·regard was irnr)roper. (CM :ETO 16005 
Jo!±es,__et al 6 Oct 45), 

.A.ccused wa€l found guilty of wurder, in violation of A.W 92, e.nd of 
asscult to nurder in violetio!l. of .&.W 93. HELD: LEGti.IiLY IiifStJFFICIEN'1. 
( 1) C:;urt M~!ilbere~1m: It has 'been held t:t.a. t 111 Where ['..;-office:- who wao 
not cletAile.i then•on sat as a member of tbe c0urt, the :;_;roceedings 
were thereby invalidated1 • 11 "The rensr:in is that jurisdiction depends 
wbolly Ul)On ermointment. r:if c0urt s in strict compliance with the Bt.h AW. 
The court hi:ts--!=:1.4.ch 1)?wers aYtd r,ri.ly th0se, as nre granted 'bJr law, end if 
the court which tries P!l. accused iP not conPtitutod nccording to the 
law w}:ic!"l authorize~ its crff.tion, it is without jurisdiction and not a 
legP.l court end. its·flcti0ns are V')id. This is O!l.e of tlie reasons tlwt 
the pr0ceE:dings of such a c0urt are the fit subject for attack by

*. 11Habeas c0rnus writs in the civil crmrts * * 11 If in the case bef0re 
us, it can 'be argued that the a11p,)intine; autn0ri ty int.::mcled to detail 
Ltwo deP.criben/ officers t0 the court a~'J)ointed by the S··Jecial Orders 
of 5 June because the accused was named, it can bo a1·gucd with equal 
facility that the same intent exi stt>i in t!:e Bea1lo case for the dis
tant •)lRce Qf actu['..l meetin~ Wr'..s :!'lf'med a:id the officer relieved W[)S a 

memter of the sec0nd court. The case is t~erefore controlling. Yur
therm0re. t1:J.e a')nnintirn~ authni ty may as w£:ll be' cleened by his action 
to have intended. to withdraw Laccused'~/ case from the second court and 
refer it e.ge.in to the firPt. Laxity in constructi011 with regard to 
juri sdictirmal qu,el'tirms a.s t·; the 'l')nsible intent of the aIJyOinting 
authority is n0t a~1nnuriP te; the traditio:w.l rule of. the common law 
is th1=1t .iurisdictianal regui_rf..J_cntJi will be ..§.1.rj.ctly construed. anr~ that 
power of a cr)Urt to fur..cti.0n an<::. thereby ta1~e the life or freedom .of a 
man must be shown plainly t.o have been gained 'by clear compliance with 
the ;1arent la.'i-1 11 • 11r')r will the action of the rE"vie.oJ'ing etuthori ty be 
such a ratificatio~ as w1ul1 breathe life into the void proceedings. 
Since a nun~ ur'1 tune 0r.5.s:r could n'.)t achieve that result, his ap:..)rov
ing action could not sn do * * *. 11 (1st Inc:.: 11 The accused may again be 
tr~ed tt.e f:ame as if tl:eSEc -::>:roceedings h'ad not been :1eli * * *. 11 

(CM ETO 16886 R0binMn 29 Seu 45) • 

.Accused was fnt-..ne. ·c;u.ilt:r of :nurcler in viole.tion of AW 92. HELD: 
1:EG.i..lLY ·SUFFICIEKT. 11 The Manual e~1ressly ·orovides that ti"-J ice 1 s 
11resu.rned fron the use of a deadly wea·oon (MCM, 1928, j_)ar. ll2a, p.110;
* * *) However, this is a p·resum:1tion- of fact, r..ot of law, and tne 
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450 (1-2) ( 1) H'-t:r..c&r.J.)J.• _Q;e;n£:c"" 1 · 
(2) Eur•".er· Finj_in~_s,f....fif_sn~_],jcclu(iec', 

infe;rence of r:;RHce to 'be d.rn.'1.Tn fr<:im the use of a ci.ead.ly weapon is 
obviously wcPkt:r in? c~se w::ere ~. h01'licVe is con~itted 'by a co:m'ba.:t. 
infr-,ntrym~n to who'-1 tb.e use of R c2r'.)ir.e is comr:on:::-,lace thar.. it is 
whei·e t~ honiddc i !". C');:::-;i:i tte0. is 11. EettlcC',) :-,er-tceful com.mrd ty wl1cro 
the very ~»ossesdrm a::i.c. use of :'irr:e,r:'"ls is ext;raorc.inP.ry. In en3r 
event, the use of e, c,epd.l~" w.:a-·:".ln iR rmly o:r'.e :1iece of evi<'.1.ence 
bcarinc; u~1:;;n tho question of r;ialice anr, the n:rcs~J::.->_1J.on or inference 
arisin~ from this fact mRy ~e rebutted* * *. In other words, it is 
P, more accur/'..\, te st"l.te·:1ent of the rule t') eay tn2t r.1alice, if it 
exists, is to be infeT.rei fr0t-. .eJ],_ the f~ct.s 8.nc'. circu;:Jsta.nces of tho 
case, of which tl:e Dethod by wilich tbe h0micid.e is cC>::i:nitt0d is only 
one * * * . 11 (.Qivl ~r.£2....l.J'jJ E Cl-:eg;;J£Y.2:LQg t l 94Ql. 

Accused was found. guilty of murder, ,in vi0lation of AW 92. HZLD;: 
'·"",.., •T'" ~,..,,..,,..,.cr-rT (1' T. · ~ f · .....J: ....:r.rl....;.:.J.L :.JU.i:!..'.' .1. · .:=:..:• • _ , :r.e r.s.m.ty or accus<:'C!. •vas e. P.ct ques":i10'.'.1. 
11A mere si.10'.efir..:Z: t~a t accu:;eC. i P of 12.'LiI!-J.s~l-icfn".:.§. doe·s not re
lieve him of le~al res~onsibilitv for tis offense unlesc his mental 
cteficioncies ari'- S') -:l:tQ!lOU.nce('" cl~ to rEncler l:in uneble to d:l.stin
guish ri.:;21t fro:r:J wro~~; end a.cthe:::'€: to the rif~ht * * *.n ill Iclen
tit;v: Vieti!'l: 11 It is cleP..r thHt 'd:::B ::-ierson wt.om n_e G~wcifica'wion 
allegGc.l trJ hc.ve betr.. killed 1.:;y rccc1J.sed. WP.s the sa-::e :1er!"on whom thG 
evidence stowtd that accufe1 had ectu~lly killed at the ti~e and 
?lace alleged. The- varia:cce i'} +'he r.r>r.'e alle£:ec'_--llfazus Franc--anct 
the na::ie 1Jy ,,,hich ctec0asec1- :·ms ic.entifier. in eviiEmce anc1. f-:.ndinE;R 
of ;uilty--m..;rely F:cenz--was t:1crefcre il"!::-.ateriel si!lce it affirIT.
ativol:r a·reHrs that it neitl:er r::ided. t:'.1.e court ncr pr·eJudiceC. 
accused* *"' " (~M ETO 177?4 Co".'>cla~i ~7 Oct 45). 

Acc·iscd uas frn:.nd £Uilty o: nu.rd.er in viol::ition of .rt.W ';:i2. MLD: 
L:FG)i,LL\' STJI:FICIE.:'T ONI1Y-F~R vOI,L;l{T.-..EY Kil2:".SL;...U'.i-:1T173. r:; VIOL.,,TIOH 01 ~'),';[ 
9~1. i.J_) Eor,ici1e; De:".ree8 ·of'..: n.Althoui:~ sost of tl::.e stEttes have 
ctivi c'.e3. the cri~;ie of !nUri.e;.~ int0 dee.:;rec s C.e;1end.inP: U".'>On the heinims-:
ne ss of tne offe:'.lse anc<. nr!ve :jrePcrioec. R 12sPer 7unish.'7lent for the 
lesser C:.egree s of murder, no 8inil?,r ri,melioration of the co!'.ll:'.on law 
ri.;.lc h::l.s te,kcn :")lacE.: in ~i li tAr;;r J.nw * * "'. In ;:;ili tar;)' law, e.s 
nt com1"or. law, e.ll u.n.lawful killin,,c;fl with malice aforethr:iw;ht, with
out reGar:.l t'.') varyin.e~ des:rces of cul]abili t:r, ere classifie'.". as r.rur
c":.cr it.. "< *. '}here r:n::,r,'1.Fr if'. cr.n.r.~:ea_, t::e ~'.Jr0E'.€Cl<.ti011 W.ill be helcl to 
a high stPndPrct of ~1r~of, e"necielly with reference to the elc:ent 
of malice aforethourc:ht * * *:. ( 2) $id.enCE:: trT~e eh:nent of r::nlic<l 
aforet11ou -:~:t nec0ssary to c·msti tute a ho~icide r;;urC.er r:iP.y * * * oc. 
sUI>:ilieci ":Jy :;woof thet Accus12i h<:i kn0•·rlecpe tn'"t his a.ct "10uld 
1:-iroba"'.:lly cnupe; the death cf, or grievcus bodily hr"n to, a:w ::.1er
son, vrhctl:er sue~ -.'.lerf'1m ii;: the T;erPo'.'1 flctually killed or not 1 * * 
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MU2DE3. ; R~'PE 

In the instnnt case, accused fj_r_~_cLt'~Q_fOh.Q.i;s. thr0ugh tre })<tl'tially 
_pl'SSLi'.12...2!: of a ki tche:i in the h:mse wh0re h0 an:l other i:!sr:;bers of Lis 
squ~d w12re billeted iP..nd there was evide!lce fr01:i wl1ic:1 t:1e cour·~ ,::')uld 
find th?.t he k::iew the roo>:i to be 0cc1nied. at tl1e time, * * * If nr:ith
ing else hR.d been sh0wn, the c0urt W"lulcl have been justifiecl in find
inp: thP t P.ccused, who w::-~s en i!lf~~1J r:-rmc.'.1 :=tnd ns such ccrt::'..ii:ly fPr.:
iliP.r wi t~1 the let:b~'.2J_qg7'Jj_ tig.§. of a :oervice rifle, hnd kn;wlcd.ge thnt 
his e.ct yiroo.":.bly wrmlc'i cause t~1e dee.th of or ;.::rievous 00cUly har::1 t0 
or..e of his fell0w squHc", me!llb;:::.~s A-nC. hc!lcc e.cte/l with niali c,3 afore
thow:;ht * ;. *. However, this is a 2rcs11m2.t·~".l!L.2:f....f.3.~J.:..__l'.O..t-9..L]9-W, 
fend. the inference 0f r:ie.lice tti be drnwn i:·.00 the use of a clca<'.Uy wea1i
0n is obvirmsly WeP.ker in a· CR.Se Where a ho:nicid.e is COSLitte·:l cy a 
co!n"Q~_infac: trvc:ian t0 whom t:rce use of a rifle is com:;10n:;laco then it 
is where A. homicide is c0:'.'1:nl tteC: in fl. settle'1,. li8<'.co:'.'u.l co:~::r:c;.ni t;y where 
tr.e v'C·ry possession and u.se of fi:Lcar:Js i~~ r.i0re or lcs~ cx.traord.inary, 
In any event, the Jl.:.LQ.L R de;:. . .;,Jy_~'.~~:"J0_:g, :;_ 8 only 0:1e l;iece of t:v.!.dence 
bearin'"-: upon the questio:i of m8.licc, R:r..:1 t":rn '.;r.csi.:u;i~)tion or inferE:nce 
rridn1; frrim this :''='Ct may 1je rebaLtect * * *. It is o !Lero accui'ate 
staterr:c.nt of the rule to say t:::12.t Df::.J"'iS..Q, if it exists, is t'' 1.J.s in
ferred. from all the facts anc~ circu."nstanc:es of t:DG c;1se, of 1~r~1ic::C the 
method. by which the hor.iicide was com:"li-Cted is 0:?:1.ly o:c8 * * *. Al
though it wai:> here fho·,m thPt acci:.secl used a du~dly wea-;0:1, it was 
also shown tr.at he was s-:":'~tr_g.:r::::.~x_.::1_~'.21.)7;: e..t the t·i.011e. \~b.ile intnicA.ti0n 
is no defense* * *, it r.1a.y oe 01,o:::atlve to _rcc',~..~0_._J!U.~·.:;1.Q'~ t_.Q_51£:'11-:. 
s],£'.y,g_1}1er if sufficiently ext~~::ll·!e -:;o rcnfl.er the nccuse.d inc~'.y,ble of 
entertai:i.ing malice aforethou~ht * * *. All the cvide:i.ce * * * )Oints 
to the fn.ct tb1t accu8ed 1 s clr-..mk<::"'.1.noP.? W2.P. 1.-JE;ll e.C.vac-.ccc,. * * * Iiis 
mental cai)aci ty was undoub tccUy fur t::ler im::_"J11i reel by tl'lo sovcri ty r:f 
the blr-w he recci vcd vhen he fell,,__p;;__"-l'JL.9.0CJ.;-"j'._'_g_te riaving of the court
yarcl at tte culr.,:..nr'ti0n of his P.ir-~1.r:.:::e w·ith ::i'~* <nd. :S**, which, 
E.i ther alone or in c0r1,j1::.ncticn with hi:.=; c'..runken_11ess, nmclered him at 
leaf't ter.w1orarily u~1consd0us. Eis .:cct ii-:. sl1ootir..g throu::;l1 ti1e C.r-or 
* * * resultin?, in thP dei'th of r:mc 0f his 12,est friencl~, wcs '.ll'ith"Ut 
rr:otive or rePSO!'. and. in end of itself is F-:ime i!:.:licati.m t}1P-t l:e was 
tmawarc of his surroundingP. Pnc', t:.i:> c.ctivities at tl10 time. Ee ivas 
{;Uilty only of r.mnsla.u.2'.hter. (3) l''-'t':.Jrc of M2!'.slr:.u2>tcr:: 11Uym first 
exaDin.Ption it Elight seem thPt if Pccusecl WF:s so intoxicatca. as t0 be 
incn~)P.'blc 0-: entertPinin?.: ml'llicc aforctbou,-:_-;ht, ho c0'\.:..lc'l not h8.ve 
sufficient r:iente.l cc:-.·,:i~.ci ty t0 com.."'.'li t volu..'ltar'"'J m<:',nslau,r~hter * * *. 
However, it should 'b~ n11emoered. (~) thP,t while volur.tn.ry rie,:nsl?.UiS;htcr 
is f'.n intentionD.l killin;; wi th')ut malice ~foreth')ug;ht, a s··,ccific in
trnt iS not e. nE-cessar;v element 0-f the offense P.n::'. (.Q) that althr•ugh 
drunkennePP may be C')nsiderrd. as affocti1"g me!ltal ca:/aci t~r to enter
t2in a p·.)ecific intrnt, it is not r<V~l'rcled in the la:w as a defense to 
thoF"e crimes which require for their co!1ffiissi0n a gc:ne:::al crimi!lal 
intent only * * *. Tr.us even thout?:h it 'be conce.:lecl tl::..::t.t o.ccused was 
to0 drun?.: t') commit murder, it.c'to12s not necessar:i.ly follow t:1r->t l:e was 
incapable of committin~ voluntary r:anslnw!'.nter. Yet, i:i 01'c'Ler t:b..at hi!> 
offense "Je nlanta:ry m,e',nsJ/it1£.hter * * * Rnci tnte_:g.t:_or::.al killi;Q2'. vi:t;h
0ut me.lice r:mst 'be shriwn. Ho·,vever, thi,s inte:::it !1ec"'L n0t nccosGarily 
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be an actuo.l 0r _m::;.;.-es"'> intent t0 t2.ke life; P. .rn.!J.§.'t.!l:&i:Ys-....iL:t.S?.J2t. \·1ill 
-suffice. AnJ.. tte very dru."YJ.kenn.ess whicl::: orerrtes tn ~1c1-=:ative the 
existence of ~mlice af"1rethou~:1t * * * will, if v0lunte.ry inc-.:1rr0d, 
su:1:1ly in law thG roa_uii::ite intent for v0lunte.:-y ;np_nslciu.~1--te:r. :+. ~, * 
Wj:iile extrone c.runkenness may o·:)erate to exnunge fr0m <~n unlawfiJ.l ho7'1-
icid.e the element of IDA.lice a:fo~cth0ug~t. it .e:oes :'.11) fui-th ..:;r then this, 
and oi;erP.te s only to red.UL':(;° ti:e crime to v0 l't.L.'1 tarv i:1a:ru::lE'..u<.>::1ter. 11 

-~ccusecl was guil:ty 0f voluntary m8nsl11ughter, in ~i0lat.i0n of .f?}i.f 93. 
(t1) :P-u.nish:1e:1t: "The Te.bl$ of r.w.xlmu,'"'.l :;unis:iments 11rcsrfoes tile )1.'.'l 

i shmont only f0r the t~·e 0f voluntary mansle.ushter ;;·hi ch occurs when 
there is an intentionnl killing u;·,o:i a su.:lden quarrel or hen.t of 
i)assion. However, by Rn?l.02'.'V, the r.i2xj_nu;J "".luni shrr,en i; ~et f0:r.th for 
the tY:)e of voluntery mnnslaucc:hter tb.ere S"")~Cifical:.1..y C'.ealt, with will 

11be dee::ied. controllin~ here * * * (GM E'l'O 9;<;65 Me::vfozo. ~ 9_ Jt~n t..'.:5) • 

.Acc"t:soc1.. wc-s f0und ,:;uilty of murder, in vfolation of ;,.w 92. 
3::SLD: LEG.ALI,Y Si.JFFIQ_IE'NT OTJ~Y_}'O:tl. V1)LU:TT-~RY l--I......l\Sf!>-JS:::~J;'~, in vi0lation 
of A':'/ 93. HTl1e rEco~d is er..tirel:r silent PS to ·~be .;~t0r:tUy__of t:1e 
dcceriseC1. ( exceijt thl'lt he wes P. white A;.erican s0lcl~E'r). ':'~ie:ce is not 
a scintilla of evidence which will explein the cause r:>r reas.-,n of the 
nltercation between Pccused. and. deceesecl * * * 'l'here is not even e.n 
inference that they knew e"ch other or hao'.'I.. n;et at; u1J.y l)rE,vi0us tir.i0. 
The·ro is not a line of cvid.ence :;iertP.inin;: t J tbe :nee tln,~ of ~ccusoct 
Rnc-:. cl.ecoascO. or how their _Q,ne.rrel c0r.--rnenced. It is ir.n0.sPiole to 
discover wl10 :-.1recipi tR ted. the C.i sagrcemcnt ot wh0 WP.s the p::.·imary 
a~gressor. When their contc:-.ct with cPC.:C... other is first rcvr P.lecl, 
they were engaged in a 1 scuffle 1 on a -1u'bUq__stri:·ej;_ i!1 Ancweri; • 
.h.ccuscd l".J:\0_ been called i"rom n ct'1.fe by his c"lm:-nni"ln, L**"', ir.1::i.ec.iatc
ly :;_1rior thereto. but whet rasped 'between E*"'* a:?.:.d f:'CCUse1 re:;ir<.ir:s 
secret. The hor.:icide waEO crmnected c.irectly with ~.nd arose out of 
the nlt0rc~tion. * * * Fr"lm the moMEnt th~ curtRin arose on tho scene 
deceased is ?OrtrPyed as the aggress?r. He is first seen with ~is 
arr.:s raised age.inst f'.ccused as tht? latter rctru!.tci. .at tt"".t :!'lo::'.lent 
accused helc: no wea""'.lnn in his hau.:1 ':mt cc,ntinued 1:.is retreat. Ee 
11Jroke away'. Dect:ased. f:)llowocl in «:iurE>ui t. .il.s flccus0c". 'brck0c1. ::.?'l.to 
the stroct he nulled. the 11i f'tol from- his n?ckcet P.nd. fired. The in
ference is cleP.r that this first s:C·?t <:'1"i~ ;.1ot take effect. Jecoascc. 
excl::timcc_, 'We will r..ave n0 m')re of thP.t 1• A sec0nc'l sLot f0llowecl 
from a.ccusecl.. 1 s wea~10:-i. This was undou'bte::Uy the fat2.l one 'becaur:;o 
deceased foll to the ,.zr·:iu..11d. i::ir.:ecUatel;{ aftE-r the rep0rt. 11 11Fhile 
the law TJrosu..r:'les m<'l.11ce where n dcadJ.y weayin is used in t", fil[],nr.or 
likely to a!lc"i. does in fact cause death "' * * c.na. aoi. in_~e:i.t t'I kill 
:nay bo inferrec1. from an act of the accused which r::Rnifcets a reck
less d.isregP.rd of h~':len life * * *, the p:t'esuri-:;-·tio:i. is n0t__Q,Q.r£.1l'&i...Y'eo 
Evidence rebut tin~ it mny be found in the evic'Lence intrcducei by ::1ros
ecution or defens~ * * *. Such evidence cxiste in the instant case. 
A mutue..l cor;;i~at whE..rein c.ecio:ased wPs the a,;r~rces'lr was eh"W!'l. How
ever, the evidence ffliled. to :_'.lrovi;; such imr:-:ediatc t!".ireat 'Jy deceasca. 
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MURDER· RAPE'  . 

(2) Murder; Findinp; 0f Offense Included 450(2) 

tri the life 0r bocly of accu!:led as to justify acc-:isecl in tukin<?; 
c"..ecePsed 1 s life· in ·~~'-lf-d£fense **.*•but it does s:1ow a situation 
wherein it ."!iUPt te ·r,u.,-'.•ose,1. in tl:e absence ')f -)roof to the contrary 
that accused IS jUdf';me:it flnd Ci RCreti0n were Unsr;ated. encl :.'_)0.SSirin and 

. e.no.:er .~uided his acti0ns "' * *. 11 The fine',in~ of r;u.il t must "be re
C'~ucc-cl t0 thnt o-: y0Jui,t2ry_:-:1.et_l.)._~?.~\11"J:1:ter. (CM ~TO 9972 Christ0n 22 
Jun t5) ~ 

---------. 
Accused. c:.viJ.:le>n er:J~)loyee (m~rchrm t seaman) of t.he t:ar De:_;t 


servin,: with the .ii.mies of t:c.e Uni te-i States in the fielc".. was ch1whed 

with the r;rn.rcle1· er.d. the ra::ie 0f a wom1',n. He wc.s f0uncl f~uil ty of man

slr-m,-~ter in vi0lciticn r,f ~w 93; ancl r,f r~i,-·K L~ viulE~tion of AW 92~ 


h~LD: Ll'G~1.1:,y SCEX"i c::]"-='1',::_t_gm,~:r:iR 4G?.=~ULT :.nTII 'I:::r.:::c1s:: TO R-i.PE IN 

VIOL,,.TIC~_Q~ .:..'1/_:1.~). -~~:r ')"Ji' !lt.-.1;sr.:_~_=:~·rn1_p VIC:j<:..TI0~1T Oji, .A'v 93. LIFE 

s:L,ir::::l1iC!: 1!1.;"S': B? iCJUCE:J '.LO 20 YE.~R:-3 •. (]) Ju.r.ii..Q,.iction· Ci_vilian


1
~m'1\2'l~e.: ii.ccused. WNl E-1. civiL.an jf' L:~sJ..:.:._nr.lie r.atio'J.A-1:1.ty. ·. 1•Jie en{;8red 
into an e;:r::-il·,y7'18nt c0nt::--Hct ?J r~n r:.blc ·bo:Eod f-.e.'..l.ne..n. 1,1ith the U. 3., 
to ~erve rm a vetsel ccntr0lle·1 1J·r the HP."!' Je-)e.:.ctr;;ent for a "'Jerioa. of 

' . ~· -- . 

one yenr fnm n:rri ve>.l in the E'r8, un:t es!' e0oner reliever. at the :)leas
u.rc.; of tl1e :-70Vern:1fn~. * * * 1-'ur-rri.l'-?~nt to the contrn.ct, .l:e beqP..:r.-ie 
l"lttached tri the D. S . .b.IT:y '.:1:i.~anf:l:;0rte.tirm C0r:)s, ~Inter Division, with 
wrich "' * * he •;.:as serving as en e::::nl0yee of the ilar ~e-)e.rt~ent in 
Bour:r..el:1ou.th * * *· Er.gland,' t-1 which -,:l:=tce * * *he hac'~··"been ".>rdered ' 
by .the ?-:rt Cr·)taln 0f the l.S.th l·0rt t0 ~:roceed. in orr1er to a 1:m.it 
0rfl.ers asd;:::nL1c: :Dim :"er trens~)crte:~~r:n. 11 .c.e we.s subject to the Article 
of War- while ~:i. this 8tatus. This c-;nclusirm re:Jf',i:J.1s, even thou~~h he 
r;,~y h., ve "been aD. f'.'.l_j. e:::. P"frl R r:ll nor (20 yr: 8 0f P..ge) , cm;.':. even th:-iugh the 
of:'ense r:m.y h...-ve ·i-:ei::n c0:-:~r::i ttect in Y::-"e'l::>,_r'4.. i..ny ,~c0u-ot on this latter 
ouesti0n iF. ren'";vcd i)y 'I'he "linj t~l f3tntcs of .dmerica (Visiting F.;rces) 
ict, 1942 (5enr". G, G:,,,, E; c.31) (quicte i::. ;JHr";). "Tho jurisdiction 
nf the c.,urt-:w'rtir 1 s.:_i'">in~<'<'l ty_ tlco C0mr::fmcting General, United Kinf
flnm Et=iPe 11 WCl.8 -;:,_•rio'lcr. 1';::!i;Jij_::i.:-ly, JY)Wer t0 detain ::'..:.-ic'. ir:nris0n accused, 
notwit!""str.r).in,~ the _r..:E?"nti_:2J\, ~'Y virtue. 0f :bis sentence ,;r otherwise 
of his status P,s e.. r:ieril'er 0:' our ':1ili tc?.ry :0rr:!cs, is ex:_;ressly recog
nizeri 1f·;r the :::"E'l'.l0V-'.'..l r:if .:=i..0u.':lt 1 , "hy .S8c.:ti·;n 5(2) of t:1e .'1-1.lied Powers 
C·far Service) ..·~ct, 19L~2 (5-P.::l:l 6 Ge-,, 6, c,:?.9). * * * P0:;10rs acc0mnany
l!v: y~s;rrl in:ih:P. tc ~ccusecl, r-i£:;a4.:r.st w~1om crir.iin[l.l ·:1r0cceCi.irn;s b_y 
the .Briti~h UJ.·0~.n1 l:.PJ:1.. evic'.er.tly heE'n in3t:.tu~t-'l, wo.s released. froo 
custody of ti:e .B::t:i. ti sh au tnori ties. on t:1e 1Jasi s. of n certificPte oy the 
SJ~'!. of tl1E· 14th .P0r·t * * *. Such certificate w&s executed ·Jursu~nt to 
Secti··m 2(2) of the Vis:i.tin;:: F1;rces .n.ct * .* *." (2) !!.urder: !·1n:ri
sl~ug_ztt..££.'. · .1.ccuce.C. wnp charr:ed. w:. th Dur?.er. The court found him 11 r:uil ty 
of willfully, fel·0".irmdy af... d u...-1:!..P.'."fully kill:i.n<.:; c:.eccased in the r:ian
r.er alle;:: €d, in violati0n o-: ~~~1 93. Such fi~1_9:ing;, ns in the case of a 
s1;cci:l'i CF~ ti0n in the sP:ne l::i.E>';Unc,:e; \~nuld. be sui)::iorted 1"Jy ;;.rro0f of 
either V'llU."'ltPry or inv-')lunte.ry man.slrcu~-::tter * *. *. The ~?roof herein, 
which e.s indicE'.ted in\l.ld i:;:.ivc su··nortEd finc1.inss of guilty of murder >!< 

* * sustains finC.in?:R Of ?-:Uilty o'.f t:w lG<'~fr inc:'..urlcd Offense Of 
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V'1;!.~ntary n:::.n§leu-::l:t_cr. This finclin~~ wrs ~~r0--.cr. (3) RA-,e: 11 It is 
elE.mentn.ry thnt if the i_i_rl _hg;C'c • cli_t=;d._..2};i 1.:r.· to - accused' s ri._;net ration of 
hor i:irivate ::_-,arts witt his ~•e:-1:.s, * * *, he wr·.s r~0t ":i:ilty 0f ra)e. * 
* * ":•'h?..t evidence thf,re wa"' th.s.t the .:~irl vms still alive At the tir.:c 
of the assuned rienetre. ti.on was ~rh01]._y_~i.I.Q11-88t.§.n.tial. 11 ( C.e te.il). ncir
cur:ste.ntial evidence is insufficient tr) suFti:oin e, cnnviction unless it 
excludes evcr~.r re~s;ua'b1.:: h;;:'")0thesls exce:cit tte 'lne 0f accusccl 1 !'1 guilt 
0±' the e>ffense 80Uf::ht tn 'be -:_)roven * * *, and where it is as consistent 
with i!l21ocence as with suilt ***Here an esre11tiRl elei:ient of the 
offense, witr...out ·which accu3ed.. car.not te guilty thereof, is the exict
ence of life ir. the vict:lm at the orecise tine 0f its co::t".'lisdon * * *:!' 
The find.in~ of guilt of ra·)e was n~t su-r·c:i0rted. However, 11 accused was 
clen.rly i;rovon ?,uil ty of an H~_~anl t U')On tt.e ...irl wi tn :i.nten+: t'1 c0r;1,-ni t 
r2:0e * * * ':'here is no indi.ce.tion * * * that sl:e was not'nlive at the 
time the lethal ·010w was struck ~.ut on the C'Jntr"<.ry ever.1 indication 
that cl.eath was caused. thereby i:ind. thPt 2.ccu::;e~,' s rJurpose in striking 
her was to force her t0 su;.;mi t her 1)od:: t0 his sexual t'ratificRtion, 
des::;iite her resistance and witl-10':.lt her consu:.t. ( 11)Si0c:tf_ication:"T:1e 
fn.ilnre r)f ~iroof the.t P.CC'J.SE:d tee..t J_)OI·ti0nE" o'f' Vict1:;i 1 S bod.y in adclition 
t0 her face a:'ld hea:l, as allc(Ed *"' *, wRs !l')t fPte.1, as such Rlleca-· 

* *. 11tion IrP.ybe resarJ.12d as im::ieterial and. sur:iJ.us~.ge * ..(Q) :'?.2.;;.IJ..Qn.., 
sibili ty: Defense E:.ttem:itsd. t0 esta'tlli sh 11 tt0 t accused 1 s lanse 0f ~'.ler.:sry 

night hnve been c f'..used ty e. sudden and ever. initial a t'tack of :22.ill 
mal a!1d. that he thus "1if~tt not 1'...:'lve teen acc0unte.1Jle f0r his actions * 
* * Even assu.-r.inf: tl'<tt the d.efense est<i';li!'Lei suc::i. :;os!"i'Jility, tho 
court was ::.1ot bound to acce··:t it e.s an acti:..ali ty, in view o±' tho a~)
Rer.co of an;'r evia.(nce o'f' such P.f+'licti0n P:ri:t cf c..ffir:.'11:1.tive pr'Jsec·o.tion 
evidence t:iat a.ccu£Oec1- heJ:...;:..ved normally 'c>,ni was n0t rie::.tally d.eransecl, 
defective or a'bn0rmRl at tl':e tin;; in que£Oti "l.:1. ii (Gl Cnnfessinn: 11 Tl:e 
questions as to w'cethcr e.cci.:.sec"" 1 s 1)rE't,r.jel stt-~te!".',e!lt 1\>"['..S v0luntary ani:'t 
underst 00od by hin w.sre of fPct ancl- exc:.usi \'ely frr the c0urt 1 s c'..etcr
mination." (7) Ser-t:ence; ?r:r..f_~i t.ures_;__Ci vili<'.;1: ''.Accuf'e::.l we.2 Rcmt;:;nced 
to f')rfei t nll !Jfl.;T and F..:.llnv,a:lc:e s due or t0 °JeC')r:lE C.ue anc: t0 be cor..
fineo.. a.t hard. lator f0r life. Alth0u,::;:-. tJ:-Le ::orfeiture portinn I'.1<\7 'be 
ino·".lcrntivo 1)ec:ause 0f ''Ja:tee-ra-:h l?, of :tis e::r;loy:r.ent c0ntract 1\ri t~:. the 
.e;w~rn..rnont (P:::-os. Ex.l)~ avtl1r:~izin.::-: t:r.f' u. S~ t.0 tcr::iin3.te the SUD~ 
and all }Ja:r, rights .en·:i clr;i:n Pse.inst t~e U. S. thercD..ndcr in the 
event accusect e.t Pny ti;:ie ':ct:J-.;.ld 'be une.'ble t0 ~,r,, socute w0rk by reas
')n of r:iisco!:duct, 01~ hec.Puse -::f its E'X')iTP.ti')n 1 nevertheless, there is 
no legal ocjection t·; tl:.E: :!:or:fcitur0 p:.·0vis'irm tn tLe E:Xtcnt to 1,rhich 
it m[.'..y be o::_)crative with res~)ect to eny existins ri.d·.ltR of acc'.lsed. 
Ullde:r t::.e Contract * * *•II E:0wever, tJ--.e Sentence tJ C0nfine!:lent for 
life of this civilian i!'! czcessivc, in vi·~w ')f tr.e r.'bove holcting. ·• 
11 i':C.e maxir.;U;";'l punishment im-:iosP.ble U?On an E:nlisted nan for yoluntary 
m.~r.slc:11t~l."cter incluc.E:s crmfiner.Jen:_ f.;r 10 ycarP * * *; tL9 t for ass~.u.lt 
with intrnt t-:-.:.._Q_2f'"'it ~C in~ludes confirn::ncnt for ~O yeFtr!'l. ~1ut, if 
an accusect is foun.::1. .,.-:-uilty c.f two 0r m0r0 .~ffcns2s c0nsti tu ting dif
ferent as-oects of tl:e same act 0r 0missior., ~)uni sh:.:cnt s::nuld 'Jo in
poscci.. ol1ly witJ:: nference t0 the act or o':liesion .in its :nost im:..)ortant 
as::iect * * * Acc0rd.ir.gly o:J.ly PO much of ths '10rtion of the sentence 
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MURDER; P.APE. AW 92 

(2) ~irder: Find1ng of Offense Included 

under consideration is valid as includes confinement at hard labor for 
20 years~ 11 (CM ETO 1:"~090 Bryn.iolfsson 9 Oct 45). 

'.t:fo t Di,_.:,:§'..!?_t g_d_ : 
?702 ~~n\·ri··,shir.e 

a15c z~~;~en~trat
ion; lack of verbal 
refusz.l, but imulied 
by resiscance) · 
8450 ge.r3ie s 
8511 ~:ll.li ·Lh 
8542 I~--,. le s 
8837 ~Ll f@ ( ra·oe 
inconsistent with 
fraternization 
8581 George (san
i tJr) 
902.5 QI-~sg. et al 
94::..8 2P..Q.lrJ>SOn. Jr. 
.Elt.31 
95it. Il.P.i;oJas et al 
(nenetration; med
ical officer. Iden
tity)) 

100::.8 lfathE";wes, Jr. 

(German) 

10103 Wash1 ngton 

(German) 

10141 Daniels et al 

(German) 

10339 £:2Y.9: 

l0 1J:55 JSi:offe.r 

10699 AUtr8V (with 
Germen ~irl; cust 
.AW 96 f:ca"ternizat
ion charge) 
J.C7~:? .£.y:1.·C.. 
10'/51 We1Jb (Gerr::an) 
10841 Ut~'l:l 
(Geman girl) 
10857.Wel~~ et al 
(joint charge; no 
intent necessary) 

10963 J0hns.Qn 
10871 Ste_y_sns0~t al 
11217 Meeks_._f,t al 
(German ; joint) 
11589_ .2.'.2lmlows~ 
11590 2'._el::;orr 
11608 -~Jtchtfil.Qll 
(German girl) 

11621 'l'rr:i.jillo 

11725 Whitfield 

(Ger.man) 

11779 Bohn, et aJJGer

maa; le~ser;attempt) 

11838 ~ustin, J:r:._ 

11914 Li:wler, et e.l 

(German) 

11950 !-:J;i°bot t 

11970 I1~~mko_. et al 

(G"Jnn."l.!l. glrl) 

119'71 C0x, et al 

(German gi:rl) 

12066 li~.J':.~~ 

12070 l:li stler 

(Ger~oan) 
120S6 Amlar..~K 
(German girl) 
12162 G:;:-o se.. 
(3-erm~m girl) 

12180 Ever...§!t·c 
12205 Jones 
(GermB.n gi ;n 
12329 Slllwkawcki 
(Germa'°n) 
12410 Romans 
(German) 
12465 Standherry 
(Germ;:i.n) 
12-172 Syacsore 
(German) 

12551 Kalone (Ger~an 

girl. Child witness. 

No voir dire) 

12552 Long (German girl) 

12592 lole..:J.ko, ·et al 

Gerna~; with frater

ni'.~ation 


12650 Co:Jb s, et al 

(German girl) 

1:;662 McDonald (German 

girl) 

12583 McCullough. et al 

(German) 

12696 J'8T sons ( Germ8.'n 

girl) 

12770 jTillia~s (German) 

18873 S,)Ohn, et al 

(Gs:n.1ei.n) 


1.295<'.b Bureoss (German) 
12994 K;ys (German-fear; 
no re si stance) 
13000 J?ugh;et al (joint; 
aid and abet; German) 
13178 0 1Neil (German 
girl) 
13255 Go~zales (German) 
1~369 McMillon, et al 
( Ger::1an) 
13425 Kelley (German 
girl) 
13461 Mninville (German 
girl) 
13~76 Givens (Germ~n) 
13568 Nelu.~s et al 
(Gern~) 
13708 M"Q.lclrow 

13824 Jo~;nson, et al 

(joint) 

13898 Jay (German) 
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,Rot Dtg51.fil.ed: 
14032 Andn.:.ws, et al 
(German) 
l40G6 ~eish~an, Jr., 
(Gerr.ian) 
14128 Bran~on, et al 
(German) 
14174 Hitchcock 
(Gerrnar..) 
14200 Platta 
(Germ..an) 
14209 H::w (German) 
14210 Lofton 
14256 ~d£l. (pene
tration; no n;edical 

evidence -ok; Ger

man) 

14284 Casey ( Ger::i.an) 

14382 JanQ_§ (Ger

man) 
14448 Luc'..cy (Ger

man) 

14Ei63 Collins 

(Gerna~1) 

14564 A:ithonv. ct al 


. (GerT?l~m) 
14604 .:J.cii_rtt·.u, et 
al ( GerJ;>an) 
14614: Go,incs (Ger
man) 
14801 Win'des, 
( Ger::nan) 
1~1831 · 3:9,rt (German) 
14873 s;~tt (GerMan) 
14E'.75 fa.rain ( Gerl':lan; 
weak :cesi stance; 
Accused's earlier 
activities) 
15063 Ada:ns (German; 
com;;aniorc ts l.1W40 
McC~ear;r) . 
15091 Gallahan 
15105 ~~German) 
15?49 Ghutnicutt 
(Bust en A':l 96; frat ... 
er:cdzation charge; 
Gei·1r.an) 
15250 Johnson, Jr. 
(Ger:San} 

MURDER; RA?E · . 

· Ra·o~: Proof in Generai ... 

15251 )1<3.ndle (German) 
15?2? La~b....§.rt · 
15~ 7·~ ·Smith, e.L~l 
15579 Finkett (Ger
man; identif; fini pro
phylactic in garden) 
15617 b-n thQn.v, et 
£.1 (Ge!'man) 
::i.5619 Ca-.;")S, et al 
(German) 
15620 ~&gans, et al 
(German) 
15679 ~a~er, et al 
(German) 
15704 Carver 
15705 -~;:;]"~~(German) 
15772 A!'nold (Ger
man) 
15787 · Parker (Was 
girl doad'? Rc.ro:!..ting 
.Q..i:tse) 
15879 J"<tcksor. 

(German) 

15905 ArJas (Ger
n:an) 

15~95 J,ewi s 

16006 Crowcler 

(German) . 

16018 Au@si..-in~ 


16151 InC"reP~ (Re;iut
.ation for chc-.E'ti ty goes 
only to questio::i. of con

- Pent; aid and abet 
1G35:- J,i l],gy: 
1G399 ]eid 
16405 Zi!'.l:r:;erma?'l, J'Y' 
16409 Co_::lred I 
16424 B0rLQ}L 

16536 Curtis 
16116 A..i"'tin 
l66;::i2 ~ooro 
166?7 Atkins, et ~1 
166~0 ~illet, et ~l 
16688 KramPr (German) 
16705 ·: B~s (see 
dissent, rE forps in 
G-ernan:··ra0'.e s) 
16873 Br0oke; €t al 

..:1s2.... 

16901 Johnson, 
<::t al 

16971 :Brinl..§X. 
(identity; alioi) 
17057 Teylor 

.§_t_al 
17185 Earve;y: 
17275 Q-alITJ.on 
17498 Bres:qahan 

·17507 Vr:todian 
17508 Mesa 
17541 Ji'ox · 
17542 C0~ 
17705 Hel_lig 
17843 Cno:,2er, et 
al 

http:Q-alITJ.on
http:Gei�1r.an
http:Ger::i.an
http:Andn.:.ws
http:Dtg51.fil.ed


MURDER; RAPE AW 9~ 

(4) Re:nc; Proof in General 4fi0( 4) 

<J:fO(l) 7867 WePtfi2ld. (In conjunction with murder) 
~51(6) 1100,;, fvB.fil (':.Ti th assault, housobrcnking, etcL 
4!."4 ( 56"b) 1~659 Ji~~re:r (With fraternization, etc)~ 
~5~~-( ~fi,q) l?.?.36 ~§c'!e c~Ji th other offenses) 
•~l ( 'Z?·)

-...:..., t ' l:Zl?,6 Y..:r~ (With 0ther offenses; German girl) 

·153( 11) 1'1-536 l'r.oterson. et eel (':'li th drunlrnnness; .ci.W 95) 

399 16b5-~ ~j~~;·;;;-:·3r. (iifo pen. crmf. for D. t t 01n:Pt) 

.;,50( 1) 15902 !vh:-iano (':f:i,. th murder) 

451(32) 15090 .±'J~~;cet al (With housebrenking) 

·150(:1) 10•: >6 }''.2.Td (I,esser - ;fornicE'.tion) 

'-150( 1) 169"8 !'.h~_!gPn (With nurder) 

450(2) 1:3090 Brvn.jolfst:on (r!Jith manslaughter; (_'l_cath 


prior to). 

_______ ..,. __, 

Separately cborged but jointly tried, both accused herein-~er~ 
found guilty oi the :::"?pe of n French wo:'lan, b .. vitilr\.ti":: of .•'lW 9?.. '::." 
\·rnre sentenced to death. lSI"Q..:...:l:i~G.•LLY_S~Lf"i'};Q_i ENT. (l) Co'L:rt v.o tt?;: 
DP.E"t'h S'3_~·i:.e:nc~~ S.i.rwe th2 GJ..ccuit Court 0~0::.i:L.c.n in S'.;out v. Hancocl:, 
116 F (:?:id) 74:i. (19,y,) has become final,. "It .rriay now 'be considered :->f' 

settled that the long standing ad.:nini s-Crn.tive inter1')ret~.tion of .A'.;! .c.;< 

is correct, viz: that,~exce:ot as to AW s2; for violation of which the 
C'.eath -_ncnPlt~r is exprest:ly made mandato_:i;:y, a'two-thirc,s vote is 
sufficient for a findin~ of guilty of any offens~, eve~ though the dea 
penalty i!=: auth0rized therefor. Consequently it is immaterial whether 
or not the fi:rl'lings of g:uil ty herein were by three-fourths vote of ·the 
l:lem'b ers· of the court or by a greater fraction nr by .unanimous vote, 
as tl:e v:Jtc certo.inly exceeded the two-thirds required 'by AW 43. * * * 
At: to the vote u:;oz:. t:te ~er.tencef', it sufficiently a1):,,ears from ·.the 
record of trial, the certificRte of the uresident of the court, and 
the aff-id.?vi ts of eight of the _12 r.-iemoers t:b..ere of, all of .wh;ich are 
consi f"te!1t, that thi f' vote WP s · 'una::r.imous nnd. t.h~refore in e.ccordance 
with A':: 4.:-Z." (?) ~:•.'arnin"? of :S~ir:hts; GonfesPion: · 11 Thc C)fficeI' who· 
secured accuseds 1 :pretrial stPtements testifi6d that he warned ench of 
his riRr.ts und2r AW 2"~ and ioi'J.ch stated he underRtood them. He t.old · 
then they d.id. not have t0 meke a ctPtE'ment. but that he 1would ·like to 
have one 1 , R-n<'l. the;r hcid no ob jecti o:is. 1Posf"i 'bly' he .indicated to om 
of rccu.sed 'here is n food chance to get it off your chest'. No_ prom
ises or three ts were IDFldC to ·ei the!' A.CCUSed, no corrnulsion Was US:e·d i:· 
cor.ri.ection with the st.ete;:iE.11tP ,"'and neither e.ccuscd ,couid h~:wo. _con-· 
siCtered the of:ice:r' s ~taten;ent to 'be an order. Wi tnes!': at first 
~tatsd he told H** he hr:d alrE:ady tnken a ste.teme_nt from .a**, as ~1~.s 
the cP.se, a.nd then denied this assertion. H** testified * * •:•thrit t!- .. 
Officer said 1me.ke a S·tatement I And that .ii** already made one * * * 
~he issue WhE'ther accuseds 1 statements, ~hich Will be treRtGd argucn ~ 
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Ai;l 9?. 

. r.:.nt , \ 
~-:.__..-~ 

~-~ confessi:ms, were voluntarily given, assuning that H*.* 1 s testimony 
... ,_,i sea. it; ·,·!as for the court 1 s determination which win not 'be dis.-:· 

t 

u.rned 0n a)::>ellate review 'because of the presence in th~ record of 
.::-isl 0f S'J.o.stc.ntial evidence i;if vo.lunto..riness* *.*.Certain it is 
t~nt the act of ;informing' an accused thPt a statement is desired of 
:=:i::i d0es not i·1so'foct0 render the sam~ inv1)luntary. * * * The issue 
is always ti1e c:1aracter ~:i<1 i:,xten~ of the· solici tati on,. which here was 
not sufficiently com~"JuHory to rcr,uire the court 1 "' conclusion of 
volu!1tari:1es" to be set Rt-!j c"'t.i:i. · 11:'..~twise mere adju:;ci.tions to s-µeak the 
truth are not ret_;r>Tded PS sufficie.(lt to ~e:nder ::>·~ats!'!lents made- in 
re s~0nRe ·t.~1ereto as inv0lunt::i.ry * *· *. 'I':i.e s!.i:ne ;i. i::; t!"J.e of the advice 

r. H** t"'"'t 111'" CO . .,,...,.,,."'"'--' ,,_.,,·d "l.,..cPAy ill"' ' 0 ~ -t· <->··a""'-·r•t * "' * ("Z\•J J...!.c.~ ... ,.;;] -u-\\,..(,.lwl~"' ...... ··-'-- n . ....... . 1.,;. .. c-..;,\J.~,.... c. ;:-.. t:~Vv"h...... • ..l..!.2.l_ 


TriA.l f0ur de,•rp r.fter the chnr~~es ..:~~ere re~:ved herein ·d.iC\. not result 
in any yrc juo.ice. ( ,:) Ti st i_rri0ny__r2t_'.J1.Q-:-.·~~.:.~µ_s.s_~l.;_ ~on-·"JI'e judicial 
error r<is_ul tcd when the la,,r member ruled chat e•d dc;nc:~ from one 
~.ccusea. ngail1st the other accused w0uld not 'be consicler.;:d e.s to the 
latter ( rulin:_; was beneficial to accused). ":Sven 'by the common law 
rule * "' * each sei)arately indicted accused was ::i conpE'tEnt witness 
for or against any other se-'Jarn.tely indicted r-:.ccused. Such com1)etency 
exists U.'11.der Federal etatut6(;~ct. Hr->,r.16, 1878, c.37; 20 Sta.t.30; 28 
USC.~ 632) irres:)cctive· of \l!hether the accused were se·oPrcitely or. 

~ 11jointiy ,tried. *- * * · ( 5) The E'vicLence supported the findings of guilt. 
(CH ETO 7869 .ac"'t.2.EJS et e.l 25 J'ul ,~5). . 

I 

h-ccused w<?,s found guilty 0f the rn.::ie of c.n ftged woman, in 

-.riolqtion of j~1;J 98. HELD: t:wn.111 SUF?ICITI'JT. (1) Identitv; 

'.":::is c~uestion vc.s one of ·f:J.Ct for- the court. 11 Evidentie.ry questions 

,. s to the extra juclicinl identifications of the accused must 'be 

r.oticed. This :Boara. of Review held in accord with the federal and 

rnnjori ty ru.le that testimony with reg•nd thereto, including state

"1ents mad~ oy t:1e idE:ntifyin<?, y>artiel:', should 'be freely acce)ted in· 

svidence (CM :.:TO 3337, Bern2rd w. S:rni th2. There is subsequent obiter 

dicta ip. tw1 ot~1er ceses,' entirely unnecessary to the holding 

there0f, that sucl1 statements are :tearsay (CM ~70871, IV ·Bull. 


·JAG 1-~; CM ETO 655~l, Hill). The holdings do nqt cqnflict with the 

Bernf'crd. ~J. Smith ce.se. The longuE>.g8 of the filll case was that 

testimony by third })E'..rties 0f Puch statements is not prejudicial 

where the id.entif~rine:; ix1.rties e.re )resent .at the trial end ide!!-tify 

the accused fror,1 t:1e stPnd, and c the h0lding was ~ha. t of· legal · 

sufficiency. T.'lus, unC.er the h9la.ing of the Eill ·case~ there is no 

reason to disturb the ,tE F:tir.iony in the case' at bar concerp.ing the · 

pre-trial io.entifications ty the Carettos, for they identified· 

accused in court. Likewit:e, no civil or military court a:ccording to 

available authorities, ::as hEld tl':.at a.witness at the trial may not 

testify tci }Jerso:1e.l ~wior ·reco,<?ni tion of the accused es ~/,Fl.dame 


· Du.-:;:ois has docJ.e i:1 t'--:is case (CM ETO 7209,. Williems), Therefore 
~.th~ only question to 'be decided~ (since the intervEping ·ca:ses) 

is whether it wc.s com:ietent evidence for third 11erPons to testify 
thA.t the prosecutrix 'recognized' and 'pointed out' the . 
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n.ccuscd. Such ncti011s cnuld not be he.,.rse.y under any theory; signs 
of rcco~ni tion nn observed in f•i.cif1.l exprrssion -".ncl gesture. Tcstir:iony 
thereof i~D.S Of CirCUr:lStPhCe, Pr.d * * * WClS nronerly adnissiblc, \'}bile 
under the l.".'np,;unze of CM 270871, im-ora, Plnd-the'Hill case, her strtte
mcr.t thnt She 1 could not forget his fACe 1 might be artificir~lly argued 
n.s hears~y, which is not conceded here, none would u:o.set tho findings 
because of it"" admissirm. Und.er the Bern<lrd W. c:;mith co.se, u~:.ich bf'.s 
not bee:::i overruled, for rolding"' are not unset by dicta, it is c01:i
p.::tent evid.ence And if the defen~e hFtd.quarrel with. the fact of the 
statc~ent h~ving been mnde or the concurrent verity thereof, the pros
ecutrix ~ms ~waile.blc at the td::>l under oath fnr cross-oxa.,1in~tion. 11 

{2) TrE' rl'lne wns estl:!.blished. (CM ETO 8270 Cook, 29 Jun 45). 

1.-ccused WPS friund guilty of t}w rP.pe of a Gen.an ,cdrl rt.bout 6 
March 1945, in viol0ti0n of .....~:t 92: of fr::i.ternizing with her in viol.?.tion 
of .:.i.W 96: ~nd 0f robbing :r.u;...~_ of her rinP,; in viol.-=:.tion of .A..W 93. HELD: 
L:2'G~.:,.,1LY E'.S-LJF::ICIZl\!T ON TIE: P~:.:?'!7' CF.RG·E. ( l) RP;;ie: "T~1a ~)rosecutrix' 
to stim'my· Pb.owi:> th.<tt sh.:: l'lCCOJll·pn.nh:d accused fr0m the air-raid chel ter; 
i1nlkcd beside hin alons tl1e dnrl-: street, e.ncl. follo;ved l'..im into the 
house Ul) tht> stairs~ Fnct into the bedroom; further, thr~t, when he left 
hor Plane tl-:ere, she aw".i t€d hi~ rctu:rn, She undressed o.t his suggee-. 
tion c,r.fl_ ·1ay down ·en the bed. The l!'lost th::i.t her weeping o.i1d milc1 
·orotc stP-tions, dclfl.:Ved until thE'n, crmld h.?.ve reasonably c::.u.rged him 
;,.,i th notice of, w1s

0 

the reluctPnce nf the c.msent which her clocili ty 
scened to decnonstrl'l.te. She WPS larP:er thi>n he and P.c·:::ustomed to deal
ing with '111 sorts of neonle. Ee die'!. ~.ot k,t eny time thr~<:'.ten her, 
nltb.ough shebclieved, on several occ::tsi0ns, thflthe he.d l:.is ·oistol 
in hi i=> hr>nd. Her uncertai:r.ty a!' to whethEr he had or not ;Jo.;y not 
lP.wft;.ll~r be resolved against him. * * * Hore over, at no time did she 
testify thr1 t he used hi"' l)istol in "' threr>tenin~ m:=tnner •. 1Teither did 
he strike or ley h;:incts on her. Her conduct was not su.ch as to leecd 
~ccusec, to believe that their intercourse wai:> without her reluctant 
consent, or th.et such consent WP,S induced by feP.r of cleat:1 or other 
gre;:;,t bodily harm, with neither of which had he either eroressly or 
impliedly thref'tenec1c her. .n.dmi tting that accused's status as n member 
of the conguering forces r1.dded, t0 rd s knowledge, so17te degree of per
sunsi ve f0rce to his unconscione-cble der~.<md, · PUCh kno't!lecl.ge o.nd de::1and 
r.lone '.1rill not support the infennce thf'.t accu!"ed intenclecl. 0r threaten
ed to use ulti.ml'te force if nece:s!'::ix·y to achieve 1:1.is i)Uri)Ose. If this 
were the CP se, every successful solicitatio;i. of a Germe.n wo17!£:.~1 to sex
ual intercourse by c.n ..:i..mericF:.n Mldier (certainly by any nrned .hnerican 
soldier) would lt'y him liable - depending on the subsequent dis1Josition 
of the wom~n to a""sert she coni:;ented through fear - to !Jrnsecution for 
r~pe. Moreover, in rayie CA.SH', to ne~ative consent :in the absence of 
resiste.nce, the womRn 1 F f.rnr, i!'.duced by conduct on the )art of the 
e.ccuE"ed reasona"oly calci.:;.l..<i.ted to insp;.re it, mu.st 'be of G.e2.th or gree.t 
boiily harm. The pros.:.cutrix t.or>tified th<>.t she too~c off her clothes 
because she was nfrnid accusEC.. woulo. eventually do sor.1etl'.ing to her 
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since ··she had elclerly 11aten ts and had to work ·for ·them; that he would · 
ha.rm. her ~Ld her fai::ily in some way. It ts true·tr.At, folll)wing·this 
te~tiiriony 11 ,- further testimony was dici ted "that .. she was ·also afraid " 
'since· he ha('!. the -pistol there tl:::i.t he C0Uld shoot rne·1 -.eould r.ot would, 
be it. nOtDd! And c'ouJ.d was dOubtll§sf'I US<>d. advisedly I as srie had testified 
to no" threat· or indi~c.1tion on tbe -cart of· the accused. w:h.ich might have 
given her. reasonable cause ·to bcli~ve that he would have sllot her, he.d · 
sha r,:fusoC.. to subnit.· Had,she, indeeC:l bern. of a mind to submit willing
ly, it is hardl:· conceivable, under thE circu1:1stances, that she Would 
havE" cohd~lctccl· !1erself very differentl;i. Suc::i half-hearted :Protests as.· 
she te£tifiei to,. o.xpressed only at t:he deventh hour, '1.1hen · s:he was tak... 
ins; end hacl taken off ber·clotnes·, are of a type which :'!light be expected 
from almost ar.y const0 nting f cmale in the E'i tuati on s:C.own. .Accused 1 s 
perE'iste~1ce c1.es:pi te them presents no ba"'is for inferring thPt he inte::id
cd t:> comylete i:..is purpose re:gnrdle.s"' of all rei:istance. 11 It is f'.lso 
noted that nrosocutrb:t del:'.'.v in renortin.e: the offense 11is incompatible 
wnh· the ·so;se of outrege which might -;;:;;or.ably be e.xpected * *- *. 11 

Al though she ·oersonell;r hc.'ld not in-:-:enc1..ed to renort it, she c1id so at 
the insistrn1c~ of another wor:mn. ill Frr,ternization: "The evidence 
:pre!'ents a case of frnternization by having sexuf'tl interc'.'.lurse, an 
offense inco::i:patible ui th. rape, t:l::.d of which accu·s~d was el so found · 
guilty on tho ic-,,entical facfs., 11 · (3) Robber'r: 11Rcr:istr;.nce of the vic
tir.i is generally i:r.m:aterial in robbery, th<:- iegree of :force required'. 
is less tha:1 is nocessar;i to constitute sexual intercourse, rape; and.· 
the monace'or throat involved need n'.:lt be to ca.use death or other great 
bodily ha:::n. AccusEa. 1 !' E:'ctionfl fr. e:xnloi ting hi!'> €te.tus P.s· R.n ~.meLf 

member of the conquerir..e; forces to in~.uce. prosecutri:x: tO accoT'lpany him 
to v.n un6ccu1)iGd house n t midni!';ht and tber~,. nfter indulging in sexual · 
intercourse ~i th l1er reluctFtnt ~onsei1t ,· C'.er:iP.ndinf!' he-::- rint{ a:s an im-. . 
~lied prereq_1.cisite to permitting her to lel".ve, s.:ff:i.Ciently constitute'd 
t=inulic1\tion of constri.;.ctive force an~. innliE:d tl:rcat to r8nder his-U.1:
1;\.rful·' taking robb~ry. 11 (CM E'!'O 9~01 Fl~cl·'.J'1?..n lE Ju'!i. 1945). · 

.t:.~-~--- ...
.AQcused was f rmnc'l. -gµii'ty of the ra::ie of 6 yee.r old l1Tellie in. · 

lux€m'bourg, in violat:ion of ~!! 92. h"'ELD:. L:SG·.'l:!,J;Y· I:rf:.~..,FICIE:J92, fil 
~ts__0ne of this chilcl ~.,i'.s adequately e staoli sh..:.i. · ;•.:fr.e evidence of 
+)-.,,, :i,_nju.ries si.1stained by the chilc.1s g-rni tnl or;is2:ns £l:J'. tbs_.t-:?1~:.:_:._g~f 
.~U!tv1on:t pcrtn.ining tl:eret0 were 'of suet. subi::t-<~::1t3.c.'.'.. :.l:ar1·'<:t·~L r\s :::ot 
t.''.:i.ly to authorize th0 inferfnce, but E;.li:;o to co.11-:::·-oJ. tl:; G'..'n:·,~:i<:iun' that 
~. mele penis h.1.CI.. ente!'"ed be'ronr_ t!".e 1..~ of°thiJ1_;~.rJ_'<:; v_11::.~~-::.. 'J'l1e:re· 
was t:hu:s e. ·oc:r>3trati on of her gE;ni tFtl orp;Ans ·~it::.i.n '::Cia ler,al deh.ni- _ 
ti01i of ra·µc. 11 :Because the girl was only _q_y_e!..:;~~ i:i1c. -3 months of ac;e, 
t:-ie law 11 'PI'osu.c·:11~s thR~ she was inc£'~€-:;~ble'..9.L~'''"}E.'OC'~~..J.3 * * *.it 

J::id.c:~?0ndently tl1ereof = it alM a:ppe::trP U,c~t f(;r'~f:; <-~!1<.~ v::oli:n~·-12 were 
u.seC. :'The injuries inflictec:u.-0011 htn· bci'.d iu-1.11 ?;'>.n1'i:J.l o.r.::;::i.:1,3 <:.re 
I'lUte obj,,ctive Witnesr:>es of· tht, \r:l.r:'.J,.'J.n_c;;,f v'._5;..<;e(i. ~.cp.'::t 1:;;;.r . .A mere 

1·oaby, ehe resisted by tho use. of the· o..r.~'..y •::cai:.s: '"val.laoJ.c ·to l.a::1 ---:

the cry 0f t:b.e yoling for its ~other. 11 fil..QQ;-.L~L\.i...t:io.nJL.of· Wj t:•eBr-es: 
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The following testimony was introduced Without objection: (.~) that one 
wi tnes!" 11 felt that a soldier was l~ring on it (the bed) 11 and "I had a 
feeling the.t it was a solclier 11 ; (:Q.) the testimony of e.:..1other witness 
that a person with who;:i she collided on a ste.irway "was e, solc.1.icr; I 
had that feeling. 11 Determination of the e.dmi ssibili ty of those state
ments is made, because of the narrow evidontiar:r bnsi s u:::;ion which this 
'O:pii.1ion must rest. "The statemer...ts of the two witnes!'1es were their 
conclusions which were the direct result of observation throu.?;11 their 
senses. They were not the result of a course of reasoning from collateral 
facts. Strictly P:peu~dng, both Lwi tnesse£/ * * * testifed as to facts 
in the form of a 'composite statement or shortnand rendering of collec~
tive facts 1 * * *. They therefore C.id not intrude into the field of the 
court as a fact-finding a{~er:.cy. * * * 11 The stetements wero admissible. 
( 3) Ider.ti ty of Accused; The evidence 11points the fi:n.<:e!' of sus~oicion 
at accused, but convictions cannot be sustained on suspicions alone * * *· 
There must be evidence that is sufficient to exclude every reasonable 
hY})othe sis. E:Zcept the one of accused 1 s guilt.* * *. 11 11 T~1e pro secution 1 s 
tl1eory l)f the case was prer:iised on the hY})Othesis that the rape was 
committed by rine of the 15 natrol !:lenbers 11 who entered' the sr.iall house 
wl:.ere it occurred.. 11 Its procesq of trial was therefore to eliminate, 
either by direct evictence or 1nference bat::ed on substantial cvic1ence 
the :9robe.bili ty th<;t any scl~ier except accused co!TIITli tted tha crime. 
Had the evidence shown the basic premises, to wit that the crini:nal was 
one 0f a closed. grou-o of i?usnt;cts the situation would have 11resented 
an entirely different ,roblem. The weakness in the prosecution's case 
as :presented is tl:i:i.t it failed t0 close the grou1' of suspects. With the 

'evidence 	corrnlete there remained the reasor.able hynothesis that the 
rapist was a mnn ~ot a r.enber of the patr0l--an outsider, a marauder, an 
intruder--who clandestinely entered the houso and attacked the child 
* * * Under this state of the evidence it is as reasonable and logical 
to conclude that accui:ied. was not the rapist as it is to conclude that he 
was.** *The prosecuti1m faile.d. to sustain the burcten case upon it. 
* * *The fact that tte 1 evidence * * * will leave the crir:ie shrouded in 
mystery' * * * however tem~ting, affords no reason to sustain the find~ 
ings of guilty. 11 (Detail ~vidence at great length. ~Tote t:iat a blood 
.§t:2Qt. near the fly of accused 1 s trousers wa~ not identifiecl; was in
sufficient to sh0w his guilt of rape). (CM ETO 9306 Tonnnnt 25 Aug 45). 

"""t--------. 
Accused was found guilty of ra-.:iing a Germe.n wome.n, in violation of 


A'W 98. HELD: LEG.;.LlY· SUFFICIE:~T. The accused "testifier. to e.cts o:( 

coo:oeration which, if voluntarJ, might well, unde:r nornal circumstances, 

have justified him in the bE lief thP.t he b£.d seduced tl;.e woman and that 

there was consent. The n·rosecutrix herself corroboratec_ in patt accus

ed' s claim th1".t s?'.e cooperated in certain acts during the period pre

paratory t0 the intercourse~ Thei:ie ad.':li ssions did not c"testr0y the 

prosecution's cr.se. If consent gainGd through fr:ar of bodily injury is 

voic1 eo as to make the act rape, then acts of cooperation performed as 

a result of the same fear may be ~isregerded as evidencir.g consent. 
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The prosecutrix contended that she was uo.,.rerle~!" to refuse to coo"l')erate. 
Certainly she did not ad::ii t th~t 'she volunteered co0:perr>.tion. ',•!hat she 
did followed the command of his voice or his hPnd. Under ordinary cir
cu.rnstances * * * • thE g.oneral conduct of the prosecutrix might ~ve 
justified the accused in asPuming the existence of consent. But the 
circumstances here were not ordinary. Tr~is accused he.d no right to such 
ae~um~)tion. A man who entE·rs a stre.ng0 house. carrying a loa.decl rifle 
in one hancl is not juetified in believing thc.t he has accom.,,lished a 
seduction with the other h~nd. 11 (CM ET0.10~75 Diaz 16 Aug 45). 

Accused was founi guilty of two rapes in Germany, in violPtion of 
AW 92. He was also found guilty of fraternization in violation of AW 
96y HELD; L~GALlY H!S-LJFFICI:ElTT FOR OWE OF T'"dE Rh.PES. (1) First ra1,e: 
A rather novel feature is introduced by the fact that it a~pears that 
tne chief basis for the Ger!!lnn \ictim 1 s "submission was feRr engender
ett by false Germe.n ;pr':>pogenda, not fear produced. by the specific acts 
of the accusecl and his c:);npanion. Further. while evidence of the 
dissemination ancl effect of Fuch _propaganda was relevEl.nt as serving 
to e:x'.31le.in the re latively feeole quality of the prosecutri.x 1 resi s
ta.uce. t}1ere is nothing * * * from which it can be inf€rred that 
accused hact knowledge of its d.isseminetion and potential effect. Thus, 
knowledge of the fE,ar procluced tl:.ereby cannot be attributed to him 
and it cannot be said. th~t he adopted ~nd utilized the specific fear 
produced by the Germa.n !iropog"lnda in forcing the prosecutrix to have 
sexual intercourse with him. This being true. hai the prosecutrix 
caui tule.ted by reason of thif' fear ?l0ne and without any threatening 
co~duct on the :part of the ?ccused~ with'the result that ncting on 
the circu..mste.nces as they apneared to him he ho.d been unnware that 
h~ was COI:"1T:1i tting a crime known to the lc1.w, his act would not have 
b~en rnpe * * * F.owever, entirely nsid.e from the effect of the fear 
entertained * * * as the result of Ger.1an propogenda., it cannot be said 
that there is not subetantial evidence to support the court's finding 
that the first 8Ct of intercourse conAtituted rape. 11 Some resistance 
and lacli:: of consent clid a.p:'.)ear (detail evidence). ~?),Second ra·jJe: 
The evi<'.l.ence herein (detdl) insufficiently showed a r~pe. "It is 
probable th.'1.t the prosecutrix also Ctid not consE.nt to the second 
A.Qt *. ~· * but agnin eubmitted because she thou,a.:ht resistance was not 
only useless 'Jut might result in her 3.eath ~t the hands of the 
aacuse(.t, However, since accused was not ~hown to. hnve he.a. any know
ledge oi the misconceptions enterte.ined by the prosecutrix e.s the 
result of Gernan propoP;:endf'., her friendly behavior toward him in the 
intervaJ, betw~en the t•110 e,cts of intercourse and the virtual absence 
of any resii::tance on her part w~1en he ultimately insisted thi:·tt she 
agA.in 3,1.t:we intercourl"e might easily have le·~- hin to th.e conclusion 
that she was reluctantly consenti?l6 * '" *• a conclusion for which 
there was no legi timP.te basis at thE'· time for the first intercourse. 
The record fails to show thl".t his conduct was. t:epecially threaten
ing Qn this occasion, 11 {3) Cherrct~r 3yid.ence: ll.s C'.~veloped by the 
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Jlrosecution, certain evidence re the prosecutrix--that she we.s a:r: honor
able wor:i:=i.n, and he.C.. never conductC'd herself ir.i!Jrop0rly with me:'l, · wer.t ·to 
her reuutcition for chestity, not to .her re·1utati0n for truth nnd veracity. 
Evidence of previous lack of chastity is stated in l~O ALR ~.380, sec. 
IIIa tn be ad."':1issible in a rape ceioe. "Regarc:lesf" of its act:1issibili ty 
as P3..rt of the prose'cution' i:: evid.ence in chief, the testi;;;orq of the 
gooc. reputation of the ·1)rosecutrix f0r chaetity does not a:r:0ec.r, in view 
of t::i.e evidence of cons~nt thereafter introduced by the defense, to have 
injuriously affected the su'bsti::ntial rights of the Rccusecl in this case. 11 

(:Dissent in uart: Evidence.failed to stip:riort the finding of E;Uilt~f of 
the first rape). (CM :ETO 10700 Small I" 17 Sep 45) • 

.Accused was foun<l guilty of the rci:1e of n. German woman in violation 
of A~ 92, anQ of fraternization in violation of AW J6, by entering.a 
ciVilian occm)iec1. house for the ·ourpo8e of obtainin,s liauor on' the same 
occe.sion. H:E:L:l: L:SG.~il·Y HTSlJF:..:·rcrY:YT mr '.fir? FR:-.T~R~rrz.~0ro;r c:r,.,..RGE. 
(1) ML-!or Child as Kitnes!": A G~rman chil•i, age 11, was, wi t'!cout voir 
di re, sworn. He th<:n test i:'ied. 11.At common law r, child under l,~ was :pre
su.mptively inco:npetent to tef"tify * * * His competency is d.e:_Jendent 
u;;on his a:)::iflrent s.::n~e tend his U:!'lderstP-nding of the mor?l i:.qortance of 
tellint_:; the truth *- * *. This may be cl.et ermined by the character of his· 
testi!Clony a.lone without any ::.relirninary €Xamin?.tion touching thereon · 
::• * *." ThiF child. 1 s tePti:nony, 111..rhile clear and intelligent, is cl.evoid 
of an~rthing shoi,•int:; whethE.r or r~ot he :posresPe8. an ur:de1·starding of the 
ooral iml1ortance anc. cluty of tellin,g: the truth. 11 It will 'be assumed 
that error result12d herein. Ho~,·ever, the error was not i)rejucUcial 
(.AU 37), because 0£' ths cc:n-oelling naturt: of other .testi;ony in the 
recorQ which establishes eccused 1 ~ ~uilt. (2) Th§ rnne was adequately 
J?roved. (~) The f!'aterni::>:l'\tion c~c.~l"e, however, was not su:1:;iortccL. 
"The conduct of accused '"ms co:'.lsi !'tent only with the intent to com.mi t 
ra11e * * *. Such behavior does n')t come wi tr.in the meaning of'. the tenn 
1frnterniznt1on 1 and 1fraternizing 1 a~ used in connection with tho 
rehctionshi;; of .&.'Jeri can soL:'..iers Pnd the German civilian :jOi)Ulntion

*. 11* * (4) Court Me"'lbershin: Xo error resulted, wl1en the court refused 
to sustain the challenge to one c0urt rneLlber who had previously taken the 
o~»t~1 of the accu.ser; Bnd was the summary court officer in three related 
cases. He stated t!:at he had. forr:ied no o·s;inion. Defense su.bsequcntly 
refused to exE,rcise its ').)ere"'l')Jtr:ry challnr.se. nit w"l.s th<;') fu:ictioc1 of 
the court to determine whether prejudice exi "ted * * '~. 11 ( 5) Ic'i.critificR
tion 11 Two witnesFes tsstified ~.s to the )rost:C'J.trix' sand her son's 
iC1..er.ti:ice,tion .of ~cc-J.sed. ."1'lortly r:>ftt:r the c.llee.::;(I_ offense, 11 Even if 
incom].Jetent "" * *, its ad::iission wl'ls no prejt'·.:'dcinl error for there was 
otl1er subst~ntinl and compellinc=; eviden0e 2s to tht:: iC'ontit;t of tho 
l'.ccused * * *, Ftr.d. the ur0st::cutrix hP.d ,JrEviously testified as to this 
i(e:1 tifi c~ t ion by her ,,.- * *. 11 ( Cl1 E!Q_~.Q~iL!J~.r..:g,..~...2Z. Jun -15). 
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. In this rr~J)e c::>.se, 'the 1)rosecutrix' "stB.tement to her mother· that 
sh-3 hnd beo11 rqJed serv.::d to.. rebut any inference of consent that may· 
h"lvo been drawr. had she rcmilined i:lilent • · * *. 11 · (CM ETO 11599 
Sokolowski 16 Jug (5)~ 

Accused w~rc found guilty of raping their victim in violation of 
AW·921 while acting jointly "lnd in purrnance of a common intent. 
HELD: LEGii..I:LY Sl'FlICI'P1'~T. 11Accuse.d were Jointly charged with a single 
rP.:ne. 1 Two persons cannot be jointly guilty of per-;ietrating a single 
joint rape but all J;>ersons :present aiding e.nd. abetting * * * are 
guilty as ·orinciual!:l ~qually with the actuci.l per-oetrntor of the crime' 
* * *• From the circumstances attending the off~nses and from the 
:prosecu.tri:x:' testimon~r thnt both e.ccused threntened W** with a knife 
and rifle ana. that while B** was rauing her McC** went to the front 
of the buiH.ing as if 1 to see if anyone was coming', the court was 
justified in finding thEt accused were acting jointly and in pur
suance of a conrnon intt:!lt, the _joinder therefore was not imuro1jer
* * *. Tlmt the pro secutrix was or ::!l?cy hi" V€~ been 1R woman of e~tsy 
virtue 1 who sold the fav')rs of her body 1 , e..s the deft::nse sought to 
estnblish, did 11Q.i constitute a defense. 11 (CM ETO 11683 Beel. et 
nl 18 Aue ~15) • 

nwi t:·wut in any way excusing the conduct of this accused, it is 
clear that ra.rns in Germanv, not involving you..'l'lg girls or extreme 
physical violence, influenced as they are by war psychology and :pro-. 
poganda on both sides, are not quite the crime Congress had in mind 
in prescribing a minimum.punishment of life imprisonment. Consider
ing the circumstances shown by this record, and the unanimous re
commendation of the court for clemency, it is believed the sentence 
Lliff}./ could well be reduced. 11 (CM RTO 1?3?9 Slawkaws'.d 8 Sep 45). 

Accused were found guilty of rape" in violation of AW 92, and of 
fraternization in violation of AW 96. HELD: LEGALLY SUFFICI:EI.~T ONLY 
AS TO R."-PES. (1) Identity: "Several times durinp.: the trial accused 
were asked to sta~d while witnesses referred to them and on one 
occasion the trial judge advocate pointed to teem, This practice was 
frequently necessitated by _the fact that.they were two accused being 
tried together and it was to the interest of all concerned that it 
be made clear to which of the two a witnes!" was referring. When 
Frau G** was testifying, however~ she was asked if she had seen any
one in the courtroom before~ She indicated that she had sEJen accused 
and certain court personnel. ~ccused were then asked to stand and 
the witness was reauested to tell the·court where she had seen him. 
T~is procedure, while improper, did not violate AW 24 or the pro
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vision of the 5th }:ne:icbient *' * * c.n1 in vi cw of t~ e ot:1er cvio.s1:cc 
* * * as to iden~~i t;l no ·prejud.ice h'1;ult'sd ~ * "' Tl13 te~".ii~:irmy &s to 
tl1e .Q.xt;r.S1:.._jua.i(:~-~}_j,cT8n:::~:i'.'.L.~P.ticr, of ::i.ccu;:;cd '\1;2:.S :o.ro:,;xfJ.y e:·dc::ittt:i 
* * *. 11 ~"'.h<?..:fz.8~'.€-::t'~1.iz2..tic11 dw.:::'gE's w~;re not ~;9:,;1orr;ed, !

1T:1c Ol1ly 
trP.nsaction which accu:oi::d :r....'i.d wi t:1 G<0r:1ans was a cr,;..s:i.:1al Let, the 
ra,:1e" * '*- * A c1·i:ni~al a::;t of' viclcnce is r:ot an 0.Ct of fr::c.-te::nlzation. 1 

l0) __::~_1J:-~_8lo::r.Q.__$._t;-:ssi_L'l:. 11 0n one c.c~'-J..:;:>:m t~(i court 1.\'cJ.S closed {:J,rJ.d 

clcr:.rec. oi' all persons L"t'~t:}~t t::.·3 t:i~~- ,jl'.-if.e 6.dv~i::a te ;:i:1d dG:i.'e::ise 
coun;::el who were ·oe:::mittc.d to rer:P.in. ':'n:i.s was a vic!.:1:.-.icn of AW ;;;o. 
Thz lee.st th2t is- req"J.ireci in snc:O. ca::;e3 is {;Lat the ci.ecJ.zsC:. be perr.lltt~ 
to be pnsmt~" nowevcr, no pr·cj 1.ldicE' :r-em1ltu! herein. (C'.1_ :C}'.Q l?fi)4 
l~e:r..d<?z~.l 15 Sep ·~5). 

AccuS<Scl were found.· sutJ ty of the rar;i:; of German g·L!'ls~ ln vio1f'-tic· 
of Jl.W 92. E1~~L:Si}}.I_.:,v ~ZF~Ui'IJSIT~J:.._ Hin d.en:ring t:1s _ch_7\:n~;Ei th8 
T:l rh: f~-~L.i!1.:~:,_1;..;.'t.:sL.:iJ:1·t, 9._tb.2.J;0:~~J.:.;:..:.2:J.:.nsL 9.fJ:!.::~2 _,,___ Fa.~'7-1\; (one of the 11vi ct im s 1 

:for the purf•Os~ of sJ:wvJing !:er ince:cc,2t, b.aP, !JrG~uclico, and hatred 
toward acci..i.sed as mer.ibers o~ t:'.:J.e vl•.~to:'.."iO'J.:1 r.dli :a::y occ·J.patio:10.l :'orcei:
tho law me::1ber cle.e rly l:).i:iitecl ths dei e1: :.;e 1 s rig:;-_ t to leG~' t i:c1!:'.. to S:l'.2..§.£:
.Q:'~B~'!lina ti on, abii SC'd his cli sc.: rc-C itin ~nc~ ccu1:. t t cl !:fil"..::19>-~JT_<;:jlJ,;i,;:.~ia.:. 

e:rr,:ir. '1 It ci.ppears that d.efen::;e cc.u:1~.::~L a;:;f'.'.lr:;ed t.:iat t~n :1.im1 tation of 
hi~ right to c.:ross.-exaT.ir!e enc i 1 vict:ll~" aLw <'!l''EJlied to l:iG s~.m:.lar. 
rights agEiinst t~e other victim" E,,rsove!', t!'... ere 'W"S~G· :i.r.c:xo:::ibtenc;i.es 
and lm-probu.'..lilities in the testimony cf this v:'..ctir.i. ~s to the cthEr 
victim, Miss Behl, ''the Jaw I:Jcmbc;:c cor.tr..L ttcd erro!' in refu:=ing to el1ow 
the dE'fense to atteDpt to s:1ow she ~:?,~--~:~].-,' te2_t_:~fj.ea. 8.;!'L t') l}fcr_y: tf,;bi t· 
by atte!:ly.iting to ad.d~we evidence t!lat sbe had 1.:u:r.:i8 a r.h:.ld or had 
intercourse for that !Jl'.:cpose either at "" 1~azi youth car::p or clsowhere 
-pun;uA-nt to official Fazi polic-r." 11Hci.d the desired Cl"::l"'s--oxa::-.inntion 
been· allowed nnd the evidence shc·~n thP.t lf:i SF' His:hl bad l:.e..i :;irior inter
course, the court might well have d:! sbelieveCI. tbe reml'~inr.lo:c of h,::;i:
testirr:ony a!" well. :r Prejud.ic:!.al error resulted. (OH T~L..J.3J 2BJ.~.N~, 
.Q.LriJ__ ?_l_Q_c t 4:5) . 

AccusE:d were found gu.ilt;T of the rA.pe of a Genna:"l g5.rl, in 
violetion of AW 92. .E¥]: I.:B.:~~L_FC UT~L.:f:.11.. Q~B.J'J'. flc.:e e.ssume foi· the 
purposes of this ca?e that tne :rirc::ie;;cul:::ix was raped by three iirr.erican 
soldiers ar.d we consider rolcly the .;t2suL0'_:thLi.d-'--~.D~i.iY: o:f accused 
as tl:e per11etrators of this crime. R** was identified ·0y tho ·:)rosE-cutri· 
and'F"'* and M** by hor mother, ae tte rapists. '.rhey cou:'.':te:.·ed-'vith the 
defense of alibi_ * * *. To rE:'but t~'-is te&ti.cony the i:irosecution intro
cLuced evid.er:Ce that at abc-.it 21L~Q hJU~~R: th!"ee i-~~erican SOlciiGX'S broke 
into thE l** ho:no a short C.ir.tar.ce fro::n the :prosecutrix' rGsiiGnce, and 
that R"* was one of them. Tl:e ::_:>rosecution, howeve:;.·, was not content -
to rest its c~·se thfre. It proC'.ucc:d the Inspector Gentir.?.l of the 
:9ivision E'~s ft witnes< and beC. hii!! .ri:'ld into the record a 'balJ"'~0_ics 
report of U..."11?.:no1•rn nut~orstl"'.l. This re-port statEOd that the bullets 

-171- - 

http:C.ir.tar.ce
http:UT~L.:f:.11
http:Prejud.ic:!.al
http:te2_t_:~fj.ea
http:i.r.c:xo:::ibtenc;i.es
http:rer:P.in


AW 92 MURDITI.; P.APE 

450(4) (4) RRue: Proof in Ge~erql 

·~rhich were fired in t~e '5'** home came f:ro::i a p •.33 O',vncd t~r accusecl MZ-.f'.)n. 
Thi !'l 1'._'.enort 1'1~ts j,nccmpetent_ as J_te!'.11'_2_3X and the .f~01] i;~r!J_'~~ _:':_t.9 ... Q~!Jf:£..i 
thereto was noL~L.:a.aiy..f''-r: of its rights (HC~( 19;'8, :f-''1r. i;.::~G'.~~ :o" 13·;:;. a 
After a: discussion of the detailed facts herein, it :l.s concJ.ui 0.Hi "that 
the: logc-,,1 evi_Cl.f.n.ca, apart from the incom:pstcn:. bc.lli-;;tie:e. report, W:.lG 

fFJr from co;ni:.Q.L1=~11; on the i sPUe of ac:cuGed; s id,~:1tJ. ·cy as t.!:le rn.p.t sts. 
1The legal eviG.ence that, ren~ained * * * 1dces not c:.i;:1'.:.c-c"ln :.r..e :.. 01>:::.:Jt 

quality of moral certa.int:r and deter:::iJ.naCi'le::'.e ss 1 v..·~1lc}-,_ w'...l l ::u,3·~ii.J.:':1 
the finding in the f?ce of this gricvouP error. It woald be a grost 
reflection on tho administration of' m:lHary just::.ce H this case 1·1E;re 

1to be sustc--incd whe::1 the reco: d. revee.ls an error so g:iarin,;J.y v 

:!>re.judicial to the substantial rights of accused. 11 (IM :s;~.'CL:!_~;n7 J>.:.:.;:~;::e?:' 
2? Sen 45). 

Accused L'.nd another were found gt:il ":,y of the re.pe of a Ge::·na~'l 
girl, in violaticn of .A~'l 9?.. IIEL.J~ L~G.ALLY SLJI'FIC:l£i'J\ _lL_~-~;~~18 
ST-Pcification aJ..~LeGes :.n effec":, that a.ccu~1E:.d 1 act.~~r1.. jointly a;·,d. 
pursuant to a co;:nr.on :.ntent, dicl 1 , rr:ipe tbs vic'tiim, Tl1e svid'.:!nt 
::wa:'l.ing and effect of the ~'Or.:L'..~'::t~r,i...!_, i:i. its crJnl0xt, is ec11.:d.valent 
to 1 acting 1 and,it is so constrti_ed by tl:e Bce,rcl o~ Fceview * * *. 11 

(2) Refcr9nce to T::~ial ! nThe cha~gcs ~'/"ere rc~'e ..:recl to t:c-.:.Hl, 'by c:::irnm3.nd 
of the appoint:'..ng authority, to Ca:pta:'..n Ven.::tl 1

·:. l''~·*, tr.::.a.1 ~u.3::;e 

advocate of the court a:1-:;:>ointed by -parag·:drh ~L, ~~~·e:;ieJ. C:::::ers I!o. 121, 
Hq Third Armor0d Division. The order e.ppo~.nU1~g tlle (;Cle.rt which t:dci 
accused (p<'.'..r. l~ SO 137, same heaC.q·.rnrters) IL<:".~cd C:ap:?.::.~1 l'q as t:r·lccl 
judge aclvocntc, but did ll9..~dt'Jeg.t_ that casBs ~-:1 his hPnds <L:3 tr::.al 
.judge advocate of the cou1t netL1ed in thE rEft-re:r..ce to Vir-.J. (a:>;x•i.nted 
by :;:iar. 1, 8'.) 121) be brought to tri<.:!l before the suoseqncn-i; c0urt. 
The irregu.ladty: however, waE' ~'IT.§ivEi1 by the ..1:2.':fOG.fc.Q.U"'IJ.t ncU..2r,_~L~(]1Q 
:rcvie11inR: nuthori ty in approving the "'t:nte:r..cc * * *. i: i C~_.ti'l") J.S':iJ.2. 
Beets, et el 8 Se~ 45L_ 

,,--------

Accused. was found guilty of ra:Je f:lnd bu~glnry, in violF1tion of .i:>.U 
9::> a:'ld 93 respectively. HELD: LEG-il..=._LY SCf.fFICI:s'.:4'1'. ill 'Dio? "Jo}.1.J,nt~::..:;:';:z: 
nn.ture of nccused. 1 s confession was suff:i.ciently e stc.b1.i shed, d.erpi te 
defense 1 s contro.r-J objections. "It doez n-:it ~1'})6fi.r in ev~.tence that 
nccused hRcl. not CP.red to mnke a "'to.ter'.'itnt, P.at~ier, it a7pea1's tb:i.t 
he <i..11s·.JGred all questionP put; teJ.. ling hi!".1 he W')Uld be t::'.'ied s2ems 
to have been nothin~ more th~n P f~ctunl Ptntem0nt. Th2re is no 
suggestion tlr.t accused was .given the al ternati ·.re between making con
fession c.ncL being court-mRrti.<J.led. Telling: h:'..m that tt.e· matter 1110i:.ld 

be turn0d over to 1 .CID 1 seerr:s t'.l have been nothing r.-iore than another 
factual stnternent. 'l'he battalion corr:mPnder !'..ad no moris time to give 
the ml'.ttcr. .Accused did. not C.Ek for e:: opportu::ii ty to see~ co·.irrsel 
and nd.vico. Accused replied to questions. 3e 1.'ITas tolc1.. his answers 
did not conform to the st0ries of others, thereupon he wo1.;ld 
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contrEldict hinself, and. t:-cds was po:intcc: out to l:im. Finc..ll;r accused 
made a confession wi1ich wnP reduced to writing And signed - all wi t:tin 
l)erhl?.ps two hours. Lccusec: fg._:;,_lc d:-1.u<sti.U: concerning tho confcsii'ion. 
\\1!1.ether this confessic!l. wr->.s ~1i:>de by EH:CUf"cd to escu~)e fu:;:tl:er q11estion
i~1r: was a question for tho court * * *. i.£1..LD.. o:i·"-:,1 statcnci:t re the 
conta:.ts of tl1e ~.ri tt,rn £..Qllfe~_icm. was i:;ade to n.c court by the battalion 
com::ie.r.der. "1ilbilc he stetrd thRt tre 11rritten confession he.cl been ].ost, 
the triHl jt:clp.:t: .«c.vocatc implied it wa"' At a co':lma.'.',0. some distance 
U\:.r<:cy. Def<"nsc ci.f.. not object on the grnund. tt::i,t t:ic "oest evi.9,.QrS.Q was 
not off<::red.. FR-i_:J,_,~re~ibi::_t~i on that ,<::;rouncl cons ti tu toc1. a waiver 
* * *. 11 (il Pre~t.riRJ,_Idr"!n°':lf_j,_ceti9n: "One witr.es"' t•-:icc testified 
that Pri va:~e "' * * hr>0. b6en iC'.e!1tificd as thP. other s0ldier involved, 

1once over dFfc~se s objection•** Eve~ if incompetent***, its 
aa..missio!l wes not p:;:-cjuclicial e,·:ror for tl:ere wai:: oth0r substn!1ti~l 
<..:.nd com-oellinr: evidence ur: t.o thE id.e;iti ty cf the ncc\1soc~n (detail)• 
, ) . (
\ 4 Th€. eride'l.ce SU?;?O::"tci t:w firciir.!?;s of ,c;uil t. C~i 1J'i10 13419 Greene 
l~ Jt:.l ~Ql • 

.AccusFd ~'.ras four..d. ~utl ty of absence wi t:::out leave in violation of' 
J..T:T 61 1 r.nd of the r21x. cf a Ger'1lan ~irl in violation of A~.· 9?. HELD: 
J:.:.SGALLY HTSlTF?ISIE~J'. ON 'l'HE :lb.FE CHi..EG.t:, The alleged intercourse 
occurrei, n:r.d it a•)'..JC[1.rP tf':r,t it was without the victim 1 s consent. 
"'.l~:..is being t:'.·ue, f:.;1c1_ since tb;: I'.~nu.P.l f0r Courts-lk:.rtial yrovides 
that the forc8 in..-olved :;.n the act of penct:co.t:;.on is alone sufficient 
to constitute carnal knowledge r~pe in cases v~ere there is in fact 
DJ coxH:F·nt, it mire:J:::t be t'~ou:c;ht tt~"'t no fur.tht:.r inq_uir.r i:-.to the legal 
st'.fficicr:.cy of tl1e icistnnt reccr•i of trial is necest0arJ. Houevor, tho 
ste>t.:;T"1ent in the rv:aai::.nl thi?t whiJ.f: :'orce ancl want of consent arc 
inc"Cis:penf'ctble in r0.:;:i€; tl:e :orce involved in the act cf }'Jnotre,tion is 
alone GUffi.cier..t \1 11'.ere there is in fri.ct no cJnssnt cannot bo e.~cepted 
entirel:r wi.thout q_u"li.ific<=:.tionG. It is, cf course, an accure.te stRte
mont of the 13.w ~s "'-:o-pliE:cl to cnscs where, for eza?nlile, tl:e wor:ie.,n, by 
reason of low r:sntoli ty or u.:.1c:0nscicusness is incay::;.blo of consenting 
nncl tr.e l"CCU~~ec"., b:ovrin~ t~;.i s fr.-,ct, none the less ::)rocced.s to have 
interco'.lrse with her. * * * Howev.:·r, wher,:;: a wo:1an is in riosseBsion 
o: her 11ornF;l fe.cul ti u:, anci., al thoufh f\Ub ,i ec tively r~ot. cons or~ ting, 
none the lesP fails to ~anifest tt~t l~ck of consent to tho ccc'.lsed, 
t:1e l-:iere fPct th'.'tt :C1e 'JrocE:edi:i to h"Lvc intGrcourse ,.Tit~, her •:;ill not 
constitute !:iF-: ?ct th'lt of r!"":ne; eV8c1 thou.:::h there ho.s been "'oot:1 
:per.etrat~.on HnC. w:::.nt of cons.:~1t ,,., * "'· Tl:is is tr'..le ·::iec'.l.uce L1 CC.BE'S 

like_ thr-it last m•2nti.0J:1ca., tte 'b1=u:.ij c und.erlying- elc1ent of Lens rea 
or guil+y kr.owled.g€ on tl:e part of ti':e rccusE>~ i!=! lri_c:S:j_ng anc1 his net 
t:1erefore is not rt cri:nir..nl or.E. 11 "':'tile ~ t is IJro'Jaol;,r true that 
s,1bjecti vel:r the -.-,rosccutrix Clid r!.Ct cor.se~t to the in~ercourse sho1rm, 
it is co~clud.c'.. t:~Fi·~ he"." rc<>if"t'1!1Ce vas not suf:l"icicnt to r::Etnifcst · 
tho.t lac;: o: conscc.t to the accused. :::t is true t:1at at one tim; she 
l ci.:;rkt.c be.ck 1 when he tJ\~.cLeC.. he::.~ O~'l t:1e sl:ouldcr, tho.t she r.1C:ie 
vcrb"l -;_'.lrotf.i?tations esn.inst d.isrcbir.g .0 nc, l;r1nr; clown, e,iv", t::i.at at one 
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time sho ')nrtially ascended tbe sta.irs leading from the basement, to cnll 
for her neig}lbor. However, she im..--:iediP.tely desisted from this letter· 
activity •1he:1 dir,~cted to do so by the ac.:cused ~.nd returned to the cel1a.r 
ove1i t~1ough she wa·i3 pa1·t way up the 3t.e.irs and knew that tho doori;1ay at 
the top of the stairs was open Rt the time. :8es1Jite her verbal ;?rotesta
tions, she di Cl. in fPct co:-roly wit:t. compare.tive doci,li ty with accused's 
0.irections to di S!'obe and to lie down on the sofa and it is a fair 
inference from her testimony th~t, :far from attempting to protest or 
:_Jush him away when he attem!rcei intercourse, she ~ctually aided :t.im in 
inserting his "_?enis into he:..~ vaginao Previously, during convt:rsa.t:i.on 
wi"th the accused, she had told him ~he iiked him. Aside from the act 
of intercourse itself accused did not physically mistreat her and .she. 
expressly ad.mi tted thF>t h0. C.id. not t;hrea.ten ner at a:i.y tima. G.ne was 
a mnture woman, old enough to. have a cl".ild ten ye?.rs of P.ge, a:r:d, even 
under the circ;.:w1zt.?.nce3 shown, her :fa.ilure to oupose the carnal a.ct 
more vigorously justifiE:i thnt ar:cused in aGsumi~g t!lat she ·consented, 
even t.hough relucl;antl~r, to his C.emar~ds. 11 _u·_~_}ZCC 137'7_0_tJor:Q..~._l{e._Q 
Nov 45). 

Accused was found guiJ ty of :rn:pe o: a German girl, in violation 
of .rl.\:[ 92. IrnLD: LEG-'>L1Y su:f·::!'ICIEN·r: tiRogardless o.f how rel1l:_ctant_ 
£.QDsent is given, consent neGatives r8rie. I_f a woman fc.ils to to.kc: 
such measures to frustrate tlie execution of a man 1 ~ design es she is 
able to, nnc1 are called for by the circum~tA.nc:es, the inference may 
be drrnm that s:i.e did. in fact cons•mt, lf a woman.1 s :'ailure to 
resist is in~1uced by fear of cleath o:i· £;rent bolidly he.rm, it is not 
necessary to ~rove resisLance. Thus, in tha case under discussion, 
the. court "could pro:perly Rnd lege.lly infer thet A** ~:licl not mo!'e 
strongly resist the Pccused. 1 s aO.va.nces and his get of penetration
by reason of the fear that he engi;:;nctercd jn her when he pointed his 
rifle at her a:r.i laid it do·,11n alongside of him on the bed. 11 .(CM 
l<'TQ 138 97 C'lff ee 7 S.s;p 45.l._ 

Accused. was found. guilty of the rFpe of a Gernan girl, in 
violation of .PJ·; 92. H£I,D: LEGALLY SD"EFICI:::1i:;. .UJ__1~Q.s:_evi9,_e1:ce 
SU1.J:'_)OrtGc1 the finding of ;:u.il t. .C22_£§.~t ev.tQ.~nce Rule-;_ While 
P.ccused. ·ore-trial stntement wci.s reduceCT. to -writing, orc:'l testimony 
was ::)er:r.11tted re its content~. 11 1"i.1:i s w.q s \J.Ot the 1be st. evidence i , 

but that rule will not be enforced t.mlEss the pnrty aga1nst. \<J"hom 
the oral evicLence is offered inter,.)oses t·lr:iely objection tbereto 
and requires th2 t t:'.J.e v;rit ten c.ocu;1ent be proc1.uced * * *. 11 

( ~L 
Accusec_I s '1re-tr..tf'US'.l.:t~.:i.?ll.h. whether c?n$trued as 9. confesFion 
Qr a.JL..@d1 EoC..miss~_un mf'de e.!ter tlw com::iission cf the alle.gecl 
criminal act, is reqLired to ce .r2r;:9J?~r.E\..t.E2Q. by some :l.ndeperiC..ent 
evicle!1ce unC.er the generall3r :i.cce1'.Jh:d c'\.octrine rec0gnizei in c:1 
ETO 8234, You:"l<e: et aL 11 ThEre was· st::.ffici.et).t col·ro·cor,~tion herein 
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(4) ~c: Pro')f_i_n Ge_n,~r2.l 

(MCH, 1928, par· III, l? 1C9; CM ETO 10~71, . ;)°2.g.~52). i1.L.6..c~~1~..Yl.1Ji 
in"':o_z:i~Ption we.s a q_usstion of fn.ct f0r tl:.e t:"ial cnu:ct. i.;i) 'lnrin.11.C..Q 
lt wes chRr~ea th~t the offense occurred at Westn~&lia. It wns f~u~d 
that it occ·~rrcC'. at 11 Erlinghau~cn, ivest:?halia. 11 • - li£'::li:.1t;:hc>:1.1..~en is not 
mentioned. in the record. 11he co:ni:mni ty wbsre the -p::.·os0cutri.:c live:'!.. is 
des~i'ibea ..-r!.s !iclinghausrn, which is si tl:!.n.ted in West}Jl~a:!.ia. Tho vori~.ncf 
however, is not fA.tal. :t:t' d.oes no·~ c::iange the nnt'..ll'.'e o:::' ic1.er"tity of 
the offense***." (C:-1 F':'O 14C'.:iQ_M~i>Ea:;y J.8 Ac:.?,_~~;}_,. 

(1st I.n.9._;_9~LETO l:'i:D40 M:..:Srtr;.D:_-18 -~1g 451;_ li_1'!..Lile I n::J~1r ..Y\ie the· 
:t.0lding * * * of guilty cf rape, I e.n aJ.so co:;ni~2.r"t t":1;:-.t tl:.e 
circu~stAnces E~own, ~articularly the evidence of.~ccuscd 1 s 
intoxication and. tl~e Ur..sntisf.<lctory utate of' the ~1roccci.~trix 1 

·testimony beins unwillhcg to swear t0 i-::.e:'.'§.·~_'.\.'.s'tion., tc:k0 the 
pattern of an nsro:~lt 1r!}.tl.?-•.J~ter:.L.:';Q..-..QQ:C1)'"t r"1.t§...L. tho ,rrp:x:l:1'gfl 
Jllill.i.~h'.Il_ent f0r wh:\.Gh is d.isho:no:-a.c:Le discbn.1·g2, total 
forfai t'..lre s and. co!lfi'1er.Jcnt ot h2r0. lc:.b )r :'or 20 yoP..rs. I 
recommend, therefore, thn.t (::Ul'.J ;lcnental cictio!l b0 t:iJ:c:~ 

reducing tl:e confi:::ie::ier.t to a- oeriod not exceeding 20 yoars. 11 

I 
Accused war> founc1- g-:iilty of re~)e, in violE.tion of f.-,_~·r 92. h-:DLD: 

LEGALLY SU3'FICI::ThT. J.ll_TJ:.e _s:v:i.f,~-.::rg :'lU}):,)crto.i t:1e finding. of &nilt. 
(.-,\ -P,..1hl1" ·he,.:; 0,..0',,_.,... "n t·.;J,.. l"·"-1 ·~ '-''nt""'l'"'- hP.r'-1°n i"n"ol•r-i co·1-r':r"·-~-rn('.>'Y't~--'-"--~~=-~ _,_-, - .....~• Q· ?~ ~ ..... t:; • e \_..I. vt: , ...;. ,I. "' v \ ~~ ... l ..L ~.d::!;..i.l.....,,L.J. 

in a :2£.r:~. tP:!J.:ti.S..;:L. Under AW 50~ (see :,r.rs 0 Rnc, ?) , 11 the rcviowL~g 
autl::ority w<.i.s wit:'.lout p0wEr t0 0~:d.er it<' execution u:~til t:10 record of 
trial h1:1d beE'n held legally sufficic:it to sup?ort it by tllo J3o.:i.r.:l of 
Review with the al)):::'Oval of the AsP~.stn:"lt JuG.ge -il.ci.voc,~te Gc1:crr.l ~.n 

charge of tht: Branch Office of '.t'he JudE:<J Ad.voe;:,, te Ge!l.crr.2.. with the 
:Suro0)ean TheRter. It follows that the general court...r;:artl~\l ord.sl' was 
void: i_2) T~.me of 'J:'rinJ : .Ll though it \\·ns sbmm t:Oat tvrn ·:°'..8_-£'cnsc 
i_.•itr.esses 'tJert: !lot n~_ept l'lt the t:m12 of trial, ;'there was no f:;howing 
by the d.efense of any ef:ort tr:l 1-::cate the a"bsent wi tnesPes or to 
i;rocuro tl::eir attenday-~ce, or t~:a.t tl18ir atter.:.C..ar.ce coulcl lil:el;;r 'b_e hci.d 
by a i1ost~)onement of the trial. In t:b..csc circu...T:Jst2.:vi.ces it wo.s !!r~:per 
for the court to nroceecl with the tr·ial * * * l..:'3.L...~.kr..t ..8"1Co:& !t 

UJ~lthough t:-ie senten:e clicL .me lncluG.e .Q._t3t9n:;iraQ.ls..~t~;.:-ia·.:"<0;Q, it has 
long 'oeen held. that the ;n.:~.x.:.r:r.m: limits 0f "'.)Unis:'L'!le::it ha<i no a ..1rilicatj.o. 
to offenses e.rising under .A)v S8 a~1Ci. conzet;uently, the :irov5.sio:l that a. 
court ;;;ust itlriose a dishonor2.ble d.ischp,r,ge when it ~.T'.1J)oscs coi1fL.:c::ier~t 

in eJ:ces!" of dx mon.ths (II.CM, 1928, par. 104,_~. p. 95) C:oes 'C.Ot affect 
th;; validity of the ser;ter.ce. (Cl'! ~~Q-1;1221 I'P.g£:-1.Q__~t?...:;L •15). 

ll st_~J.1..Q._;,._ CI{..:'J~Q__ ;l,.4224~ P~i':f•• J__B__§_'.-::_::;:_£~;- The original GCMO . . 

possessed :.:.o le,::;e.1 ef:ficdcy. i. new GCMO, 0.ated. after t.his 
inc1,orsement; must i sPue s:10wi::ip.: cow~Jliatics wl th t:1e · 
pro",,-lsions of .AW BO~·.· A revired action, bearing the .srunc 
date as the :;::ircse::-:.t one, but wi thhol.d.ing the or-ier of· 
execution of the sec.ttence, should also oe for'Vl·arded," 
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450( 4) (4) R~-·"Je: Proof in Grnern.l 

Accused was fou11d gu.il ty of the rn~)e of r:t German wom:5.n, in v~ole:•t:on 
of AW 92. H::liD: LEGALLY SU.£<FICIE~~T. The !lro:.;e:::ut;:-ix 5diY'.ti_°t}.0..3:9.Ql!.2'-"d 
~.bout one hour o,ftet the con:nission of the crhie. The testi::10ny 2.s to 
this idontificci,tion was competent * * *. Mkewiso sb.e ident:l.:fied. hin 
in court. \'!hile it is true thnt she stBted thnt she haC.. reJ.ierl at the 
pretrial identification chiefly on his size, the :.d,a:J.tJ..ficf'tion ws.s 
nonetheless ·µosit:ve. It is often C'.iffi~1.:..lt to :t'o:;:;ulate in -oreci:-Je 
;_,,..,rd t11 r :;. 1"'"1 .<• ~ "n ! r c J:"~. -'·. ,..,.,., ,..,, w-~"' c. r• .~ t, y --~ :; ,. ~ n1",., O' 
V'".J s - e Gc.Sv~~~.f__t:__Q_="'-l.LLJ..=.~· u •.e '"~ , , .... ,en .:. e.1._).LO... ""o 

why it wn.s so easy to di sting·:J.i si1 accused from his corr.-penions. 
Testinony as to identity is not 1.naan;ss:iJ?J.s mereJy becau.se it wets 
based U:_)on ~n i:r.i1JresPion resuHing :f:co::i f.:i.cts d:..fficult o::· p:::·ec:'..r.;s 
ex·,)lanation * * *· Moreover, ..:t1IT&§...:1.:..:r~s:£,,._n"'~2.e_§ ente::-ed. the 
"0rosecutrix 1 house and one of them ::.·a,,eC. her. Ai.l were a1·med. 
Accusecl and tw0 other negroes were a-.y')rehE>nd.o:::C. near the scene of 
the crime ancl on the sa!'.ie st1·eet. Ti1e to·.v:i. v.as .:.2tL1~-.i:r-,_lt..:;;2.. and 
no other Ar.lerican solcliers were see;.1 \':c.lking on t::e bt:ceets, The:.r 
te stir:iony that they had gone to get wa.t.::;r was c0un tered by t11e 
evidence that they were not wearing canteens. In a1lcl: ti on, they 
admittedly dicl not bring with then a five-g:illcn Gan whic~1 was 
in tended for the.t purpose. Their ter.itir:10ny that th~:;; h.:'.hi not been 
drinking was centre.dieted * * *. While it was .i2~,r,:1 .. er f·:ir the 
court to tal:e .judicial notice of the !J?rticx.l&r da. te wnen the 
German time schedule };1.J.S_ c'.lP,!}D:<:>iL they couhl ')ro··krJ.y ;1;·J..:~-.£.::l j\1._Q,;_~J.E1lb: 

. t d"f.&> +· '~'"'~ ,c,.)8- . ,.~ l''r:'.' .,J:' .Lth.e exis ence 0.J. _J .:.ere:i1., o:i,_me Z_Q_:;:i_er: \.!'..vH, -'·"'"'' :pctJ.' •.L...;_, p. u;),1 ar.:, 
thus account for t!:e e.})})E.::-e::-it time disc2·ep:~r.'.:::r, :t '.rhe finding of g'll~lt 
was su:pIJortecl. (CM RCO 143~8 .£~P.ed :!.5 Se'J .1n. 

Among ot:1or things, accused was found i!.';"U.ilty of ra·;)ing a Gerr:ian 

girl, in violation of AW 98. :EJ~;:D: LEGALLY S'U.l!'FIGIE.7T." '!AlthcmDh 

corrobore.tion of a prosecutrix ma.y be req_ui:·ed li her testlr:ion~r is 

contradictory, uncertain, jJi1~1ro')ahl~_im!.2f.0,CA~1 * * *, such is nob 

the case here. 3ven if corrobo:cation were : ecp.i red, thi:::·e is a.:n;_Jla 

in the evidence * * * Corrobor.?.ticn a~ to ''0;;;-•.st.J.!£C2.Q.D. was cJ.earJ.y 

not necessary under any theory. 11 • ..L9M E'.1:'0 145b"I 'l'e::tchey 11 Aue 42_l. 


Accuse cl J orro was found guilty of rape in vi:JlFJ.tion of A~·/ 92, 

and of sodomy in violation of A1iJ 96. AccusEcl.. Le1r1i s was cha::.·ged vvi th 

niding and abetting Jerro 1 s rn~e in violRtion of AW 92; w~s found 

guilty of th:-:i.t offense in violation of .AW 96. H:BlLD. 1::£3-.'.i.:r.JLY 

SUFFICIE:IT. ill Aid 2nd Abet Re"e: 'l'he .§..'2-SQi[l_c~·tion of aiding and 

abetting e.. rape was :iro:_:ierly :_?laced under A~·f S2. '.I.'he eviaence 

sufficiently showed hie guilt, and he could r.ave been properl;r founC. 

guilty of tho AW 92 offense. However, finding hin guilty of a 

viol'ltion of AT:! 96 was not imnro:i1or in the ci:::'cumste.nces. The 

ten-yenr sGntence imposed ilpon him 11 is legal for the folJ.ow:ing 

reasons: The Tn.ole of Maximum punishments does not g:..~esc.:-He c:.ny 
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linit of ~;u.'1.ishnent for the .§:~'bst2.ntive crime of P.ic'tins a!ld a.betting 
t:10 commiF-sion of the crime of r11pe. Tl:e ;J.earost..f..El.,.0:tccl offensG is 
thn crime of r<"pe i tst-lf, for wtich a life sentence or A death sentence 
n.rc altermitlve m~ndator:1 :_Juni;:;t:-:ier.t!il (.-i.~:.' 92). W'.dlo death is a legal 
·µunishment for ra··?e it il" not legal -ounis~1::ient f0r the se'Jarate 
~ubstP.r-tive 0ffen;e of 1Pid:lng nnf. abetting 1 the cor.u::issi;!l. thereof 
boce,usc Cor.g!'CS!" hP s not S')Cd:f'ic:e.lly au·~h0rized it (Ar:r 413; HCM 1928 
par. 10:.~.G:., '"!'· 92). The srn-~enc..: hoi'rnver r;;ay include confin0r:10nt for 
life or ~~Y period less thRn life. Co~finarnent fnr te~ yocrs, there
fore, is lE~nl * * *·" (0M E'CO 1LJ615 Le21:is et al, 29 Se-g (5). 

Accused was founG. gu.ilty of re:oing a womc,n in violPtio::i. of AW 92, 
ancl. also of nsPaulting ti1at sqme v·J';!:'.lflr in vhlPtion of A'.'T 93 by striking 
her with his fL'l"t rm:i.. tearir.g l:cr externs.l geni t!'ll organso HELD: 
L~GA.L:.Y SU:Y::'IGI:El-T'.:1. .Ll' 'J'l~~e Wfas es~abl:L sr"ed.. iill. Ass:i,ul t: 
i:The b:::-utcl f.".anr.er in which e.c,cused st:r:-uc.k :Lis victim in the face and 
bruised hEr ger:i·t.nl 0rg~:rs int-sndln~ to C"l.use her bodily :nc;..rn was 
clearly C.E:r:ion s t.rP t ed. i·hwever, it w~cs clee.r·ly a·)'~1arcnt t:1[1.t this 
?.ssault tooJ: p1ac,-· in C')r,n0ct:on with her ra:)e tt.et followed immcdately. 
Unc"..er these circu!".lstccnces, tLere WPS f',,n unrc.<>.sonnble and id::11:~lliL
:r.mlfu2li_9."'t_i.on_()f (-harges. 0 '.i1he l'GCU!:'er evidently ir''ftea. the chRrges 
hnving in mi:r..d. thrit if tte y.rotecution :'EilE:cl. to :)rove thc'.t ,rayo was 
conmitted it coD.ld still sb.ow ecc-.;;_:.:ied was guilty of assault with intent 
to cb bodily hA.1·m. C:hP rging him 88:rJ&:i.'A.tely in this mn,ru:er was 
UL'1necesFE'lry sinCE' ttc evidence demorH:\t:rnted thP.t accuse(!_ first §!.ssaulted 
his victim wi t!l t::e JJJ_t0::-J;_t0 c9z.im.LL.r.::l:2.S., c, nore serious offense than 
nssaul t with ir..tl:'.Qt__t.:2._com:n~ t_ bo,dLJ.y_ha:r~ nnd. a 1.es»or incluCl.ed offense 
of rnpe * * * of i.rVh:i.ch lu1:?cr ind~.:.a.cd off<:nse tl':e court coulc1 have 
f::iund hir:J guiH;y hhd the evid.enca bee12 ini::3ufficL'.nt to sustain a find
ing of guilty r:if r['.pe. reve:::·tl:desl", no sl:..bste,ntial right of accused 
was injuriously r.i.L"ectea. tlinee l:e rscnved t~1e lesser m~ndr.tory 
IJU..'1.i s:b.ment fo:c the crir:it1 of r~}">e (A'il 92) ,,'1 (3) Iclentj._;fj"cr>.tion;. 11 In 
view of the co::rretn1t and .~.;n:)E)].l.nz.,_is_viC'.=ence of the id.entificPtion 
of c..ccused 1 no 1):..-e~udice rernlter1 trom the e:viclence of the victim 1 s 
ZLIC-tr',s1_ il'ie!lti:fic"tion of h:i.m ~·1hile ht; wns in custody anc11vi th other 
_negro soldiers * * *. 11 (.QM f."l'O .1.5?'7·~ ~er.!leoy 28 S.on 45). 

Accused M** was fou:od guilt~/ of ra:)e in violPtion of AW 92. 
Originally %ntence:d to i._ ',In so::-:.·0.Cnt for five years, the court 
reconvened n.nd. tte sentence was lncreasEC. t0 life. F...EL:U: LEGALLY 
SUFJ!'IGIEJ:}T" 11 Trs convening 8.utl:ori ty returnccL the record of trial to 
the cou:ct aCl.iri ~~ ng it U:r.t tt0 :..inlmum sE:n tence of confinenent 
i;n1)osable by thf? court for n vir)l.n.tion of AW 92 vas jr.r,)risonment for 
life. In e,ccord.a::-.ce with tl:i s mandate; t:r~e c·mrt reconvened ancl. 
revoked it::> sente::-... cei n:.11~ * * * sente-nced the accuRedil to confinement 
for life. So long as the court found accused guilty of a violation 
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of A'tl 92, \·1:1et~1er as a yrincipal or as an nider or abettor, it was 
mandator3r 11 t0 i;;i;)ose one of the .!)1rtn<}.!.]J_ory S§J11;.§n_ces rirovidied for in 
the article. ·It follows th?t its actifn of im1osj.p._g__1he_:i,ng·_ea_!leci 
sentence of life ir.1:i-i:-isonment wes authorizecl. by AW 40 r.nc-:. that the 
sentence im·Josect unon M** e.s ::i:oproved bv· the H·Viewi:r.g autnori ty is 
le~al. 11 (Ci4 FTO 1B09J_Q·al1Phe:i·. 9 Oct :15). 

--~--:-~--

After a conmo:r.. trial, ·several accused were found guilty of the 
rE1.~Je of Gcrr:ia'1. girlP, in viol'1ti.on of J_',J 92. E?LD: LEGALLY SL'"FFICIE:.•TT. 
(1) The evidence su~:rryortE:d the finding of isuilt. i_3)Cociclusions; 
Leqcling Q.ucstions: ]'ourteen-yee.r-old ';)rosecutrix Vera, when 
testifying, 11 ro:_-,c::i.tedly used the 1egal· conclusion 1 rP~)e 1 P.nd * * * in 
or0.er to j/rove :lfill8tr!}t:ion the '!)rosecution em:ployed. leacing questions 
by ·~Jointinl0: to cac:.t ac,cused a.nd asking her the identical question as 
to each: 1 Did his 11rive.te parts ·penetrate yours?' t0 w:1ich she 
replied 1;yes 1 • To sane f'Ytent suet. que!'!tions were used a.Jso in the 
interrogation of tb.e i:icther. ~Iowever, in view of Vera's ir.im2.t.u:titv 
P.nd her relucta:1ce to testify, the lcc:C of er.y objection b~c t}le 
defense, r.:.atural difficulty resul tine~ from {,i!'ference8 in la.11guage 
es between the wi t:ies»e~ e.nd their interrogci.tor, · nthe.;: volur-tri.ry 
testimony by the mother, f'."ld otter corroborr-.ting f~1ctors in the case, 
it is concluded thrtt such t ..:sti~ony w<:'..s both cornetent e.nd sub
stanti.?.l * >:< < 11 (3) l~oti.Q..!l._:f0r GevP.re;icc: was d"mied, the k.w 
member stating that if, 11 d.uri:r..s the course of the tri.?l, it should. 
a:Tpear to hin tl:at any evidence was introduced o: a nt:ture t0 render 
a conT'lon trial unfair to e.ny of the a.ccusect, he wrmld. then 11"Jut in 
effect the scverC'.-:1ce with regard. t0 such of :;he accui:::ec1, as it r;iay 
a-p)ear was haw~)ered in hi F defense' , thus c::.early re0ognizing the 
:Federal rule ':. * * adopted e.nd av·,liecl by the EoBrd of Eeview in 
CM :STO 61·.'.:8, lls;_gir, e~_~l. The case is c1,istingaishP.ble from Cl•1 PJ.~ 
?8~, hclcl, legally ir_zaff'icient 'beceuse tht~re the two e.ccuGt:.i h~d 
anta.e;onistic C'cefenses. E2d such a situation arisen in thE: i:;:-,stant 
cafle, or any other prejudic2 * • *, d12ni8.l of the mot5.0n tn sever 
would have constituted reversible error (FM 27. 255, ~')ar. 91.Q., p.85). 
Since the recorc,_ of trial ~:10W<! no such resultin.:; -r,rejuc:..ice, tl:e law 
nember 1 s rulin.g in this instance constitutea. a lawful exercise of 
judicial cl..iscretion. 11 (CF :S·i.'0 15?71.J: 8-oencer, E't al ?3 .'1.ug ~5). 

Accused were found guilty of the ra·oe 0f a Ger::::ia:r.. girl, in 
violation of AU 92, and of clierobbery o"±' their victim's tings, in 
violation of .A'.i 93. KE:LD: L:SG.rlLLY S-JF:c;ICIEf:TT. (1) S•;eci:ficPtion; 
Joint Re:Je: 11It was here ,cherse:d that D~le, Jones, Lewis r..nd Keyton, 
acting jointly n1:d in pursue.nee of a common intent, con'Yii tted ra)e 
on Frmi !:G. i;fuile it e:_r,ec.rs to have been held th".t ra:c1e cannot be 
com.i;ii tted 1 jointly1 in the strict sense of the word, the form of 
allegation er:rployed was not im~roJer unier the circumstances 0f the 
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instant case in view of the recognized 1"12-le of law that all who aid or 
abet in the commi sFion of r.n offense are chargeable as 11rinciJ)D.ls * * * 
(2) The evidence esteblished th::.t four colored accused had five acts 
of intercourse with their victim. "There is e.m11le evidence to show 
both that the first t=1.ct of intercrmrse constituted rape and that while 
one of the· Mldiers a.ctually engaged in this act of intercourse, two 
of his companions actively as~i sted him in accom:;ili shing his purpose 
while the fourth acted as a look-out. * * * The court clearly could 
find that the men Fhared an unl~wful com~unity of pur?ose to accomDli· 
the rape * * * and that, being actually or constructively present at . 
the scene of the crime, each participated * * * either as n principal 
or as a,n aider t=1nd abettor. * * * Each could nroperly be found guilty 
of ra;ie, as a J_)rincipal, of the first e.ct of intercrmrse shown. 11 

(2) Robberx of the Rings: "Taken as a whole, the recorc1- rather clearly 
estabJ:i shes that Keyton was the soldier who actually committed. the 
robbery. The court also found Jones and Lewis guilty of this offense, 
a::·,i)arently on the theory thE>t thE:y aic. €d P.nd abetted Keyton in its 
J]erpetration. In order ,that one may be helCt res::_)onsible as an aider 
and abettor for A.n offense comr:ii tted by another, it must be shown 
tr.at the crime committed was within the- co1mnon pur11os~ and design for 
which the parties combined together * * *. 11 All four had. just raped 
the girl..Keyton then took her ringe. "The intent for which men 
combine together may be gathered from their acts and the circumstances 
that o;:ie of the men in f~ct took the rings in the presence of and with
out interference by the other two trnldiers in itself constitutes some 
substantial evidence from which the court c~uld find that all combined 
not only for the :;iur1~ose of committing rape but for the jJUr~)ose of . 
com.rni tting robbery as well. (3) Pre-Trie.l Stp.tements: "Each accused 
made a pre-trial statement substantially t~ t~e same effect as his 
testimony * * * an0. these st,.tements were introduced" over objection 
that they were involuntary. Generally, they were exculpatory rather 
than incriminatory. In view of the compelling evidence of guilt, 
even assmning that they were involuntary, no AW 37 prejudice resulted •. 
(CM ETO 15393 Dale, et al 13 Oct 45). 

Three accused were charged with a number of ra:ries in violation 01 
AW 92. The:r were found uartially guilyy of the lesser violation of 
.AW 93 of assault with intent to commit ra"'>e. HELD; LE.GALLY SUFFICIENT. 
(1) Presence of· Counsel: Neither the ~ros~cution or ~efense ~ersonnel. 
named were specifically shown t0 have been present. However, various 
indirect r~ferences (detailed) sufficiently establish their ~resence. 
l~o ~;rejudice resulted. ( 2) .A Severence Motion was prorierly denied. 
"It cloes not a}_)Jiear from the evidence that their defenses were in fact 

·antagonistic 	in any material respect * *· *. Each accused admitted to 
his ~res~nce at the times and ~lPces alleged and to ~-ving, or attempt
ing to have, intercourse with each :_:;rosecutrix." (3) Multi:ilicity: 
Hotion to 1:1trike four of the suecific::i.tions on the ground of rmlti- 
lilici ty was l'JrO)erly overruled: ".Accused were jointly charged with 
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-~j..x rp_·;es. ?:rosecntion atter.r')ted to -yrove six re.yJes, two by ee.ch of the 
three ::>.ccused as ::i:...·inci:!f'ls ~i\"..ed flnd. ebetted. b;'.t the other two. Each of 
the six all0sed. acts of Cflrnfl.l knowled.ge was, if ::•roved, a se:;ari?.te anc1 
cli stinct offense. While two or :nore 1yenons cnnnot be jointly guilty of 
Jler-1etr;:i.ting a sL1gle joint ra:'.?e * * * P.11 J)enon!" }'lresrnt aiding and 
abdting * * * nro guilty as 11rinci ]nls equally vi.Ti th the P.ctual 
·;er:1etrators 1 

':' * *. '.rhus, if the e-..:idence apC. the court haC!. sustained 
'~rosecution 1 s t~1eo17 of the CP.. !"e, eP.ch accused could hrwe been convicted 
of each of the alleged offenses ·as charged. 11 . i:}) Pr<>-trinl st1=1.teme!lts 
were intro~1cc~ over objection. Voluntariness thereof herein was a fact 
auestion. 11 In connecti0n with 'rosecution1 R evi1ence * * *, it is to be 
note:l thot the nssist<'nt trial .ju0£e advocate testified. thA..t S** 
voluntr.rily reaffirmed his pre-trial stn.te.'>'<nt to l:im P.s investif;Rting 
off'icer * * *. Th0 Boercl finds no error in nermittin~ him to testify -
either bec2.use he was as~istent tri'al judge- advoce.te * * * or h<:-..cl been 

*. 11investige.ting officer * * 11It is further to be r:otod that each 
accuscd. 1 s ~,?re-trial ste.tement tencle:,d to incriminate the other two 
accused. As set out in this holding, each :;)re-trial stntement has been 
shorn of natters i:r:cri:::iinating the other two insofar e,s was consistent 
with meaning. As to each nre-trial statement the court was carefully 
and. properly instructec.. it was to be considereC. only as evidence against 
its m8.ker ':' ':' *. (5) Tlw cvi:lence su:i_)Jortec.. the finC.int;s. (CM E'110 
15768 Thmbar, et al, 5 Oct 45). 

Among other t:1ings, a.ccuscc1. wi?.s found. guilty of the r::-.-_)e of a 
15-ye11r old Polish girl, in violation of 1'..W 98. E.~LD: LEQA:r,,L,.Y SUFFICI:EYT. 
(1) The evic~ence su:;ported the findi:!g of guilt. .rl.t e.ccused 1 s invitation, 
the victim entered his jeep. irThey were cor.1plete strP.:!1,e;ers, but 
cond<'lering t}1e f.'.:tct. that at the time * * *, the area wherein the events 
transpired. ~ms 'but newly conquered by the * * * American Army with 
conseque:1tial diS~)lacements of COnVe!ltions end prectices Of orderly 
society, thore is nothing sur-_)rising that a young girl r:hould a.ccept 
such invitation from an Americf1..n sold.ier. It is but a fe.ir inference 
that Rccused '.v-as 1 on the 71r0wl 1 • He to)k her to an i s-)le.tect lane; 
forced ho:: out of the jee~; r.1Uffled her cries; struck her; succeeded in. 
havin,z: interco"J.rse with her. accused was an;ied. with a rifle. After the 
act, accused.. started to drive ber back; was haltect by an A~~ierican officer 
1'!ho !":-J0ke the ?oli sh lam~uage. The ei rl eventually told him of tbe 
sexuai A.Ct. She .1'ras crying e.m't was hysterice..l. (2)?r0secuting; Witness 
was unwilling but n".lt boettle in her testimony. 11Her testir.1ony was 
given throuf;h an inter;:ireter * * *. Her <lircct exe!:"lination is. uregne.nt 
with "1ro0f of her bcwilclerment Hnd embar?.ssment. She· w?.s * * * but 15 
years of age. It is fair to infer that r:he was a di!"nlAced. '1'.JcrR0n, as 
she is of Polish nntionality and nt the ti!:"le of the incident was c.is-· 
covered (lee::;i in t~1e heart of Germe.ny .. n :Ger clothing was l)oor and dirty. 
She '.".lust hn.ve boe:ci ont:: of tLose who 11 e.re today pathetic and tragic 
victins of '..mr. Captain T*• 1 s test:i..r:iOny permits the definite inference 
that .,.,rior to ~he act 0f intercourse.with accused. she was a virr,;in. 
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Tho young wri:::i~.n was the nrincinal wit!less:* * * S't:.e was sudclonly 
tl:rust into SUr:t'OtL'ldin,~S- strange anG_ CO~fusi;c.~ t'J her. She Wnz require( 
to .relnt.~_to zoen of v.:i. e,lhn r.rttionality·the details of nn event of the 
r.:iost intimate and ·:1ersonal nti.ture. 1foturc..l r:iodcsty tem;_)orarily closed 
the nouth of the. child. She s:-ioke freely cif those incidents i-rhich did 
not tctucit or pertain to the actua). coition, but when te sti:nony was 
necessary tn establish accused's carnal crm.nectton with her she 1 clid not 
knot1 how to say it 1 • The r"J.le ..-irohi'bitin& the use of leacU:-v; cuestions 
on direct examination * * * was - nroDerly relaxed * * *. 11 Def:'·,i te this, 
she still didn't 11know how t'1 say it". "1Ihere i~ no mandate of law 
wl:ich required the court t0 rernA.in su1)ine a:ld hEl})less uncLer suc:1 
circl:IDRte.nces, end thereby allow the accused. R:1 ad.vantage to whicl1 he 
was not e:r.ti tled.. Beyon1 neredventure the cnu-rt was not ~mthorizcd 
to use :ihvsicr>.l or l"lOrAl violEnce to co:rnel the witness to testify. It 
is obvious also th:'t the remedies nrovided by AW ?~ whereo~r a non
nili tary witness· who refui::es to te sti:"'y oefare a court-:.m.rtiel s:i. tting 
in the continentnl U. S. !:lay be punis.hed were not Pvailf'-1Jle to the 
cc-.irt in the instF'::.t ce.Fe. Confr·?nted with the alterr.ative of allowing 
the vit2l facts * * * to re~ain und1sclosed * * * or to (evise means 
whereby the emb.~rAs<>c.i and ti1dd 11ri tnPsP ·r.dght be induced. to s:.;ieak 
fre0ly, the cqurt ado::)ted ti.1e leotter course. lt was but E', natural and 
·prncticel :·rocec<.urc to 'brin.z in-t:o the con.rt ro1m ~he r.wther of t~1e younr 
gil·l * * *. The mother wr.r> strictly c:njoined. th::::. t s::c JJust romnin 
silel1t * * * In the rictut".l c0::.duct of e tri2.l c. large discre ti on nust 
be vested in e court-!:le.rtiAl in ord.E::.- tnet it rne.y efficiently e,;::id 
CX)oditfously 1;erf•;rm itP dutio:"". Thi!'" <HPcreti011 does r~ot :_;orr;;it 
r>.r1.)i trnry, unreaFonE>.b lt or c1>.nti 0us .:xe.rci Pe of e.utb..--iri ty. * >< ':' 

Exaf.'l0leP of the ·;r0~er e:xcrciee 0f juc.iciPl discretion Rre: t:w relaxin1 

of t:te rule ·9r0hibitins l".'Pr1.in'S aucPti0ns on dinct cxa;:iir.:/',tio1i ~· * *; 
g!'fficting Or den~·ine; f\, :moti0n t"l f'fVF'!" * *. *; _lli.,e Qrcler 0-f: tl:e intrn
-ducti0n of evid.0nce * * *; t!:.E deter!:linr.tion of the desi:rv,~Jili t~r 0r 
neccsPity of the ee~RrPti0~ Rnd cxcluPion of witnesPes * * *; the 
e::--clusion of "''J!E·ct 0 t0::.-P from the c')urt r)om * * *; B-!16. the se1:'-tin,g 

*. 11P.rre.ng:E'!'1·.nt 0f the t'lCCUPfd in the c0urt r0or:i * * 11 It Cf'.:1i:Ot fairly 
be saicl tl:P.t the presence of the !:lOt~er * * * caused the cle,ug~.1ter t0 
colnr the testim'm~.r. 11 l'h error rePulted. 11 The crmrt )C2.'f0r1;icC.. its 
6.1..i.. ties in An nd.rnirPbl0 Pnd C'msci.onti0us rr.::>."!.:.:r..er, * * *." (CM :E'i:O 
158·~0 Bi"'r.."~) 19 Oct '15). 

Twh P.ccuPect were f:-lund f2'.'J.il t:· "Jf thf '!":=nc rf A. GerE1e.;1 girl L-~ 

viole.tion 0f k.W 9~. One W[Hl v.::tr1.iti'1nally f"Jun,:'1. suilty nf C'.ssr:i.ult with 
intent t0 0,0 b00.U;; ha.r:n by f'triking his vie tin rm the 'Jri.c~: of h·Jr 
hP..:ccl. with a r.sV0lvGr, in vi0l?tion of ~~; 90. F...ELJ: 13G...~:'...L7 S7F?ICI:E::~T. 

11.LThe rPnef1 were estAtlis!:cd. (?) Ic.'1.entit.v: The identit3r of e.ci.ch 
e,ccused ·waP <'str·.oliPhcd, 11 '.'lhile nn '1th-2r nceT"l P'Jl:liers. woro ·)resent 
in c0urt 0ther thAn a member of the c0urt·, 1there is :io rocp.:tirw:cY.:.t in 
tho l<'>.w thl"t * * * P.n cccusea. * * * "oe ic1.entified RS the cul)ri t ci ther 
as one of n gnu:_; 0::.- in e.r..y _0thcr :·,11rticul1>r way' * * * '.i:1he:·o wis no 
error in requiring acci;..t?ec1" tr:i i4.0n hel!r:et:> so tr;.c'l.t a witness ::::light 
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cti·stinguish orie from the other. 'Wl:ile such ·nrr·ctice iS susce~'itihlo 
?f· a1:luso * * * l"..ccused' 12 consti tutirmal :ririvil.ege un·der th€ Fff"th ·-:: 
~e:1C'n0nt. *. *· * wf! A ·no·t infringed' * * Jk. r,;'hether it was ·ir:'··-ier' for 
th.E! trie.l judge r.clv,.,c.flte, in h~ving a witnes<> distinc;uish bet;;,eeil R0'bert 
and Leo:r_e.r.cl Hf'rris, t') ·noint rrnt the l<'ttfr Pnd to a~k·if he were the 
1me neec'\. not be determineo. * * *. They were nM')erly cli !"'ti:nguishec'i. by 
the_:\ir0se__cutrix whne testir:irmy furnishes c0r.i:1lete ~)r00f of the offci.ises 
~harged. That 1'1r0secut1nn witnesses lw.d failed 't0 idti:r..tify accusccl in 
an icte:1ti:ficatiop ')rra.Cl,e was ti.. matter going only to; the wei,;:;ht of their 
eviclencc in identif~rin,.-:; tb.em in court***." (~) Asst:ult b -:1" 3oc"cil:y 
He.rm.: 111 A '1ist0l used ~s a iJilly or club i~ a dan,::"'.er0us wen·,xm 1 * * ~·. 
While the assault c0nsi sted of n0 ~0re thFm ~ striking of. a hand ui tll e. 
:>istoJ. with· such f0rce .al:'! to cau~e the hand t,_, blE:cC., the· c·Jurt, unc1cr 
all the ci:rcur:'ist"nCE>S .r>ft'Mn, he.cl subetnntiE'l evic'_E:ntinry bqsis f'"r 
inferrir.g the::efr0m th"t the ns~:"ul t * * * we.!" with the inter"t t0 ·c10· 
boc1ily ham. II (CM :ETO 15870 H:::>r:ris et ""l 6 Oct .(5). 

Accuscc1 werE: f'lun,:'1. suilty .--,f" the rn-:·,o .nf ?. Germ";,1 girl in 
violr.tion of AW S'?, :=m·i of ht)useo.!l'alct!'lf!. in viol~tion 0f .A.1.i' 93. :HELD: 
LEGALLY S-t,;"FFIC!El!.T. ( 1) The E:vV.ence su·norte::l the' findini".s of guilt. 
(2) Chnr~cter r:f Prnsecutrix: 11 Durins interr0g::i.tion of the -,r0secuti'ix 
by tl1e court, she· wi=i:s A.eked. 11rhetb.E:r E(he hPd ever hl".Cl int ere nurse tri t:::. 
Americnn s0ld.d.srs bef"re, .anc't on c·r0ss-exr~minr ti 'Jn by the ~tefense · she 
wns P.skecl if e.ny 1 SS trnn:;s 1 ever visited her exce·c>t for twi) C.o.;rs 
during which· .she adrli tted they were qurirterect i:tt her h'luse. Objections 
by t:1e i1rosecution were· sus.tr:>.5.!l.ecl in ePCh inetance: In view of the 
well-recognizect rule.. that bnd re·,utl'.tirm 'lf the ::Jrnsecutri:x: for c~mstit'r 
!:!P,Y be shovrn as bearing on the '1robr.bili ty of ·,g"nssnt. *. *. *, .. a.'1cl .in view 
of the sho••Jing thRt colort:ct snl.::iers hEtd visi tecl ·1msccutrix for e:i.gl-..t 
days i1rior tn the visit by eccused e.nt'L the.t s:t.e hA.d an illee:itir.'ato. 
chilcl, it would heve. been more :ir0y;r to c.llow a tho:rough. interr.01~0,tion 
of ·)rosocutri:x: * * *. However·,· fro::i a.!1. exami!l2tion of the record of 
trie.l as ?. whole," it is cc:mcludea. that no ''.lrejucli'ce resulted. (CH :STO 
15929 ...i.nc"ccrson, et f'll ·28 .au.q: ~5)' 

":..ccused was foun'", guilty of r?~·,c, in _vi'll~.tir:m of i-~W 92. HELD! 
LEG.1LLY SJFI'ICID:T. "D-:ring the closing ~:rgwnent, the ,~cfei1se made 
a motio?J, that 'before the find.inr;F of the c0urt •ve:re m.<>.cle 'moli.c, 
accused be c0::u11itted f0r 0bss;;rv?.ti0n as :t0 fleternine his Pa~1i ty. The 
court o·-Terruled .the m0ti0n on the gr,.,u:::ld the.t it felt thE>.t there 1.ms 
no necessity t" inquire into P..ny cxi.sting ment':'.l c0ndithn nf. nccusect. 
Tho ruling of the. c0urt. WCl,S n:-rt _grr:ir in view r,f t:!:le lac~{ of o.ny 
eviclence * * * rebuttinc; the ·:Jresu;:;ntirm :)f sanity* * *. It if:! notocl. 
in this co:mectirm that the Ste.ff Jutge .:\C.'V0c"tC in: his r(vicw:states 
the.t he is P..clvisecl th?t nn t~1e de.y,bcf'"lrE: the tri~l the C0ryis 
9sychiatrist ex8mined. accused M<'Linf0.rned defense· Munsel thnt in his 
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o-;inion accus~r~ 1•.1as not msntf'.ll:l cPra".1,s:d.. a certificrte -:J~r the 
Co:n'.lmndin.:s Of•~icer of nccused 1 !:'· con~~r,n:.r * * * acco:-::·:,1~nyi::\s th~ :r ecorc1 
of triril, st"ltes thl",t eccused 1 s J'1e:1::P.li ty both _irior to r.r~C'- a.t tl1e enmE:l 
of the offer.eee wFs r.orr:ial. 11 (c:1 z-:c.Q l6'i?2 '.·'.c,;_or~i 2 Oct ~-'5). 

A"JO:l.£". other thin,r;:8, acc;ised wa" fnu..'1-~. csrilty 0f tLe ra--,e of ri. vir~:::in 
Ger:.1cn f~irl. HE:;:;I.': LEG.>L1Y St::!IICI?:;:~::. It is cle11.r tha+; t,;:.e :_11·osecutrix 
sub:::i ttec1. to accuperi 11 ~1€'.::ffl:ee of fs·:';_L_:"or:___t~"l· "':2.:t'".sx:_::'.;;.cl_ f~·,::h.er who were 
held Ft tEi.;1r wi tn n ;jj s+ol enc". whom r.r.?<;i;;.sscl ti.i.r.:oi: tsnecl t.') kilJ_ i.·rh0;.1eyer 
sl2e offer.:r'I. rE"sistl').!;.Cc, t::i his r:fLvancE'S. Ee:· i:;cstir::ony, 1If I lmcl. beer. 
alone, I WGula rrther ~e s~ot t~An pive ~' t~e hon0r 0f ~ vir&in~~ 
conclusi vel;r neg<. tives tho tLeor:r fr"t sh0 sue.mi tto~ ~W rcaso:.1 of fe."\r
nf i'ent'~ or "t'" r """""th.,.,.,,, t ,..,~ ,...,'!-" ·, t-,;·•,"t"'""'',,,>· '-h +- ·' c l" ., L8 ., ... c:.. - __ ... _,, .0 .... •.:;r. L-"· .10 vl-'{:;L,. -••• ,_i__.., ~y i, ••1·ca.,P 0T 

acts of violence \~_irectci t<)vlf::.:'\. r.er. Wa~ Cie victi'11 1 s COi1•:l:J.ct S'J.Ch flS 

to lce.d acct:.sf-cl to- believe t!12. t ·their interc:)ur:::e Wt'.s ~'.ri tl1 l:er c.')nscnt 
E'..!'c'l. not r·~Pinst her will? Iet viE:w r,f her :c-2:._1€ri.tc:l resist2.::cc, 
neutrnlizec1. 0::;.ly by threats to :1er p:::.rercts, to.~ct~1er wi ti.1 :1is rc;ient~nce 
followin~ the sex r~l~tian, we ~Plieva th~t tte enswor * * * is 
conclusively"'** 'Yo'. 1~orrover, his ae;ti<Jns J.1sti::'y tl:o L~:crer.cc 
tl:.at l:e intfnc1cd. t0 use such f1rce C'.!?:8.:nst l:cr r.s n~.g::t :-:o,vo boo:i 
;-2ecesl"nr;y t0 Rcc0:::i-.)lish t:i.s 'iUT~·ose i~ t:K tf-.cr-2~t of ~1E'r:1 t:J hor )Crrnts 
2_irovcc. ineffective-_ 11 11 'It.;· girl 1s sl:c·::i: niicn tecausG. of fcc.r of i:nned.ia te 
(:_cat:: or ~rc.<J.t bac1ily hn.r:.i. tr:i her :'i·Tf.'e~:.ts c'.i·'.'l n0t ccnstituto such co:isc1t 
that it negPtives the offense of r~~e. lt is ~ifficalt to conceive of 
the existence of ::- ?r2:itEr c1urcS<" o..: C"r:r-,ul1>irm thr?,n fou:i..t in ~:-. si tuA.tion 
Where a W'.li'.lf:ll r.Just cr~'.ll/S€ 1:.ctv:ee::: t:1c ,:;_ifE: ,,,f a ;·,are:".',t, rJr lJ.E;;T child, 
anc. her own ::i:iyi:dcal chetPtit~,r. She is f0rccd t~> el,ct 'j:"twee1 ti.110 c·iurscs 
of acti·in, eit:t.er rif which 9:-.rrif's tr"..e.:ic :::equcnces .;f lifelc:.J.f~ .J.urati0:-i.. 
Tl:e cnml)ulsirm which requins t:·w clE:cti'1Jl.. is in itself cl.uross. g:hc sub
mission 0f her °!)i)c'.y· t1 .the lusts of tl1<" r~vi 0hc:::- is !l'.'Jt tl"c net 0f a 
free P,2'.er.t. Tl:e cvir:encc in this crso i1resc:·.ts ,.,_ :1icturc of accused's 
c~n:':.uct whi.ch is f':'r more 0ffcnsive tr; t:i-:,-. :-:i:'..nr'.,q 0f n civilizo·.'1.. :1eO?)le 
tl:ari. th0se cA.~t'.'8 w:J.erein ·.w.s.,,ivo e.cquiePccr:.ce is 1·otaiLcc't. 'Jy frc.u.i, 
sr.:::-.risc 0r f",lse. "1retenc~. 11 (CM ~TO 1?~:~2 E1~1:elv 27 Oct 115) • 

.b.ccu..sed tNa.. s frn1nd f~D-ilt~r of ra~"J€, in viol~-ti')n 0f ..-1..~; 9?.. IIELD: 
:LJI:GAI.iY SUFEICIE:r:. llT,fhile with0ut consir1erati0r.. 0f HC:'.Ul'.'.8cl 1s two 
u1·itten PtP.te:::fnts"' * *, th8 CVi~e!!CG Gf r.i::l ;:uilt is SD.ffici~:'..'ltly 

Q.2£l:JCllin~ t.1 f'UPtA.i:r. ::.. C·~·;_victi')n, nn Exe:.·tinnti'm of t~i..o rccorc'. * * * 
s:iows thPt the first !"trterent * * * ~~.0es n_0t 1ur-'.'ort tr:; be a Ct)i'J.:'csd'ln, 
"but clce~ C'mtain i::i-f.rtrnt a1:-:.isd0ns ns to h1.$· cri:;.reGticn 0r -.osdble 
C"nnect1.on with tho of:fen!'le ch8:~-.~ed.. Su.ch stf'tc!".ents [WC acL!'isc:::i!:rle in 
evidence wi tt0ut fl.ny Phriwin.:; tr.cy are vi:lur. tarily n"''.'1..c * *~*-. I::e f.<:ct 
that e.ccuser. WC'.S t;::.lr'_ I the.t it wnul::l L)E' ?:1UC~1 better f 0 r hL'1 if l:e w0ulcl 
tell the truth ric":ht of;', P.:r.c1 th"t i.f he "'.Ll c0;:ie cleo..n, they '•!r,uli:1 d.o 
all they cot:ld for him 1 waP not meP.......'lt i)f s:uc:: c::rirn.ctor as t'' ~)e th< 
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( 1) gci:1e_;_]'n0f in Gcn~re,l 
( 5) R<>·.1e: Guil tv 0f le:=< p0r Of_:[_cr. se 

ce.uE'e of accuE'ecl 1 s r.mkin,c; a false state:nr:lb.t. -~s rcl?·"trts the sr c0rcr1• 

~tat~ment * * *, thers w~s no evidrnce 0f Rnv thrLatp o~ f1rce used. 
~!her. t:1e CID a.gentc: sl-1.owed P.ccusc:l a·)'!?Tel r:if Yvrmns, he r.t·:~r:ittecl l1is 
guilt C..'lcl. ::ia(1c the str>..te:1Ent acc•J:;;-~inply. * * * Bath stF<tcrc.ents \·rnro 
:)ro::Je:rly ac1'-:li t t ec in evi clence 1•1 • :!Sven <li Srf'£:2.rciir._:: thc:1 1 tte eviC.e:1.Ce 
is sufficie::it t0 crim»el ~- fin1in2'.<f ¢~;.iilty. 11 (C:f "K;~O ?:1,c:lanc". J.7560 ' 
?6 Oct "15). 

''-
:~CC'1 SE:r1 '~'-"".s frmncl ;~ilty 0f r~·'.'lc, in violr>tirm r;f AW 9?, EZ:,J: 

LEG.ci.l:LY ST.i.t:i'ICI7YT. 11b.ftcr the ··:r~~ecution h".cl rcstc::'. its cn.sE, tho 
c'.efenst; :·1ovecl f0r P. C"lntinur:_r,s..~ bt:.cP.uf'e 0f the r.Q..st;nce ,-,::=·21 tnos:<c:.§ 
'.'.::10 wnulcl testify rs t0 the effec '; th: t ;i.:Lqu":' !:as '!~' o.ccu3ed. \·'hor_ he 
Ccri::::.ks. li0 h'n t,ri.rv d.rnnk~I!l10_Q£. be in~: nr) f'XCU Se f )r tl:e offE:nse c.J::r r::;ed 
these witr:.esscs woalcl h.«ve r'.C.do::i ritJtMn~ t··i t:te d.E:.:fcr.se. 1,~, ~:'.l:•ti0:1 
"''c.. s r?!nc:.e f('J..loi-vin·~ nrrRi!-sn::lert "f r.0cv.s,;;C.; r:n:~L~ 1n'lrc0ver, it· n.~'"J·.·:oc=trs 
thn.t sti··,u_l·'.l..tir::ns • ..;E:re mr.c.e l".s t., the te:sl;i.~:-,::i!l~· ryf suc:1 witness~G. 
Unc'cer su.c21 circurr.stP.nces, the cr;t;.rt did r:.ot <cu~c i'~!=) r1.i~cretir:n in 
c1.enyhv; t~:.e noti0n * * *. !t ( C!·'1 !-'TO Pr:i?8 _::j;_f•,•:i:rt ?..7 Oct /:5), 

Tw':· accus8d were> f0un::1. r:uil tv rf thE' rr2··e 'If P, 19-yE.P.~ nlc1. Gi:nan 
>'!irl in vi0l~tirm 0f J...W 92, ana. nf attc:mte<: f::11tornizatil:::i in v:i.01~·.tion 
0f }_'.·; 96. F.....":LD: P~G-~J,I.y SU:7IIC:C?'!'l' Ol~~;Y_ lli..:f!:·P.~. lll...IJ.£"<:2j.JF·· 'B'irst ~:cct: 
"Accuscc1 V!e.r~:. e::.g'P..;::e-d in th:.;ee Petr:, m:.·:l P.C:c:l:.sc<:". Sharsr i:i. t 1-r" E\Cts, of 

·sexual intercr.urse 11ri. th tree :~rJPEcut:dx" n 1)n.l;r nnc act was chc~r";ccl. 
11 In the absence 0f P. moti0n * >.< * tri .~1ect * * *. it will 'Jc '~resumccl 
tl:.!1.t 11 ':tl:o :;_;r0recutir:n ne.lcctE>i to rel~",·U~1rin the fir~t P.ct * *- '' 'by cacl1 
P.ccusecl as t; which it intrnc.ucca evi.r:e!lce * * *. In thEJ cvc!lt the 
evidence s~cwcd th~t the first net of in~erc0ur~e ~y cithEJr accused 
consti tutcc1. ra::;e, P.n0.. th2.t the ot}"or £i>~<>c.....er.,.:t e.Q.0tt.~c. in its 
co::irnissio::.1, such other accused c0ulC'. :'ro·,'J€l"1y be u:mvicted. c.s n 
"'1rinci;Jrl.l * * * v Tt.e "'!ro~ec;,.1tinri may 112..t. b(.> Q~~~·J.oc~ t() ei_Q_Q_t, ii1 

a trial of two nr m0rf r.ccuscd. f·1r nffenses in tle,o c0i;i;niEE>i"n 0f which 
the;r aic"Le1 ;-c;ic-;_ Pbetted n:::c ai1other, the of'fenso 0f v1~11£h accuse cl it 
will roly uym for c0nvicti0n, nr wbethe:- its the.1ry of guilt of nn;;,r 
or all [1,ccusod is e.s P.ct0r 0r aic1er anc. abett0r * * *. It :!:'rillows · 
tl!nt the :_)rosE:cutilJ~ will nJt be deemed. t0 h2ve elEctcd tri str:mc'. v.:iol1 
the first the0ry of P-:uilt rif any ·1ri.rticular r.ccu:::ecl. n.s tr) •vhich it 
offers cvili.ence. The reason f0r the fnr8goins is t:r_c.t in· such 
situation each ::iccusec4. is ~~laced u·:)0U e.deo_uP.te n0ti c0 tl1f'.t tho ~-;ror:f 

nay estc.'blish his hlJ.ilt either 8.8 actor or as aiC.er e.~;.cl abettor, 0r 
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( 5) Rq-1e: Guil t7 0-f J.ief'.scr Offense 

for th?.t !:latter o::i a::!y other thenry * * '" It f0lJ '.'.lW8 a~-::ain i!: tl:.c 
insto.nt ca!"e, thPt the ~"Jrosccution ;r:;P.y be dec:nec: t0 h<.:.ve ro:!.ieC'., for 
its cstabli~:frt"lent of r::::uilt of e'."-ch accuscc:, g'ltb_er u:10n tl,_e first [',Ct 
0f ii:tercourf"e e:ignc:ed i:tl by hin or u~1on tl::e first act of interc0urse 
of his com:·,~nbn in which he riide:l Pn:~ e:Dett~d.. * * * It is re.?-s0na'Jle 
to r1.!"sume thnt each eccused h<'.s been ·_)ut u-v:m notice th".t ::is i).::.ilt ~D.e.y 

rest U::_)On :1nof either of tis own fin;t p,ct rir r:f ~:i R P.ic':.in~; r..::cl 
al)ettL1.2: his c0-accuse'.'l. in the l<ctter r <> first ~ct onr1. thus to i)OD.ii t · 
t2e ··:r0$ecuti"n t0 cstrJ;lish .c:uil·~ 0f each 01.ccuse4. u·10n ei.t::-.cr- th0ory. 1 

( ?) ~'".;,,e,,.,C"" R<>--p• T,..,~ t'·'') "Cc'-~"'-.:: "rm".:i e~+€r"'.., -;_-•1e JO, ·rc"r 01.:1f:....J __. • ...L·.:... ..:..1 ~~· ..,,1.<;,.; ·~<I ' .. -v U.'-t:~L.J ri, H-....;l.L) .l...i.V, t;U.. f.;J., . ._.-c. ·-~ l~ 

vir,-~in ·,:-irosecutrix' hor.1e uninvitvi; hc.ri t.er r:o u:-.st2irs r»nr't unc1rcs:::. 
Sl10 tc01tifie::: tlv·t Phe C'iC'i. so l::ecPuse she wn" very !:luch nfrr.i:l., the 
iL"'Ilericnns h:::ving only 0ccu~~d er. tl::.e c1mruni ty twn clP.ys before. She diet 
not cr;1 '!Jecrut'e she wns r:>frA.if. 0f 1JEi'1f: ':ic"tcd or sb)t. S~·ie uo.s 
fric::htc:1ed.. While 0ne accuscrl ::;.ar. inte:-crn:crse with her, the otl·.cr 
rcmninecl. out sic'Le the r)o:m with hi P we"~>or... 11-.ey t00k turns. Ir.:. 
c'.efense, ~ccust>:'l. cle.imc:(l_ crmsent. 11 T::.e )r0secutrix 1 ')WJ.1. tcstir.1bny shew 
tr.iet s:1e 0ffere:i n0 resi stPnci? w::Cntever t0 0i ther n.ccuse..'l.. Sl-i.e c'_ic: :'.lot 
cry out ['lth--rn~h threa men1:-en nf her i;nr:icc'_i0te f[\_;J'!ily were withL1 ens;; 
ee,rs~•ot C.0wnst['.i rs. She .'."ia. nnt com·_,lr.in of either act t0 her fnr::ily 
until the P.ccusec'.s 1 cle:1<,rtl4re end '.'.'1.Ever mar' e any cr,r.:nlP.int hcrsc:lf t') 
Ar.::erica!l mili tar;J' e.utho·ri tie G. .r;.fter tw., C'cts rif intercrmrse ''ri tn eac_ 
nccu.sed., /J::.l0od. 0n the sheets b2~<LlFE: ~he we.~ a viridn (r.wC'~ical 
testimJ;.1yl/ shE f'ncl l::er r.iother n.~·<".nk wine 1fJi th ther:i, .-,.ftcr her t:1iri 
act of interC"l4r~c with T!J'P.rd (c-.:f·ter her seC'l::<.r't 1\'i th s:1c.rc:>:') she 
accor1:.)a::-d ed. him tr) his cw:1 cnt te1·y c0'."l:.1Pnc:. -~<)st v.rhere r-=be still r.1rJ'.e '-'l 

CODJilai:i.t, an-1 fro:n whence she relu.ct~ntly cte~;c-,rt0:!. rmly 1··h0;: diracte,:: 
t·'J cl:) so. 11 11 8he testifiecl t:1:ot Phe was afr0.i~: 1:cc2use 1 if 0:-.e .cries nt 
t~:..o~r me..y be oePten 0r s},ot 1 • Eer rt:fert-nce nerely t0 tbe ;v)sRi~;ility, 
rat~1er t:Lc.n thf likelih'.Jo.Q., 0r· ~21-:2:12:-;2.iJ.:ill 0f violence, is t.111dorstcnri.a1 
in view cf the l~ick of t:':lrcPts Pll:-1 vi0lence 'by acCUPUl Ward is :::.ot 
yroontive thPt be diti e.nythini'.: 11 t-, really fe"'.r vi0lcncc. 11 He:r c1elnv 
in C'.)IU•1lr>:inin;:: a:::i.d the C2.SUC'.lTIESR )f her su'.:':=:eq_ue::.1.t CrJr.duct ~re 1 

1 incom:)o,title with the !"ense '1f 0utTPge wl:.ich r11icht rees0n0J•ly be 
cx::pocted. from such ::i. crim0 * * * 1 11 • :i·;1~uc. 1 s first c:.ct clearly ru:.)turcc 
:.:er hymen an::l crmsed her t·) bleeC'.. It is inconcei ·mble thr>.t, o.s Sl-i.arc' 
testified, he ti~ n0t see the blood 0n the Rheet. But she offered no 
resistance to Si:R.rer, -'.id. nr:t cry out, f'.nd Cl.id n0tl:in.g to incticr,te to 
him c.s a rcas~n::i.'ole :person thnt she vm.s un1\l'illin;o; t() engR;;e :iil:dhe 
sen12.l act. S.-i.e ctid even lc,ss t!1an in the c.::=>.se of \:ar6... While 
vir:•ir~i ty, in conm:ctior. with ot!:.er ci rcu::ist,,·ncos, may bo cvic1.cnce of 
nonconsent, its effect as such is cleArly ne~atived h2re by the utter 
C":lns~.stence of her c0nc1..uct with c0nsent * * *. From tho cvirlcnce that 
en.c:1 accused Wai teC. OUtSi:le the roor:i, P.rme(',, '\r.'hile the 0thcr Cn;·::n&;eC'\. 
il1 intercourse, :..t :JP.y P..s re::i.scmibly be il1ferro·'t thrt each wRs JJerely 
awr'.i ting hi I:' turn as thP.t the~r wcTe ,cm~.rdine ag2.inst in tcrfcre:1co with 
their forcing 1;f the ;::irl. They were rE'quircd. to 'be .'1rnocl. 11 The 
evic.ence was ins"J.fficient to su;:i·!0rt ?. f'L1c'-ir1<; rJf ..:;uil t •. (3) Lesser 
Offe::J.se; Frirnic:--ticci: However, it h?s bet:o:--. held "th~t it is nn offens• 
i:".l. violation of LAW 9f/ for n solc.ier, r.m!.'riec: or 1L.'1nw.rriocl, to en,;£>.,?;c 
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AW 9?, MURDER; 

A"l 9~ VAF.I OU S C:S.I!-~S · 

A.,1)0 ( 5) ( 5) ~..11_;__G.:ii..t:::_c_:f 1~-~-:':'.:;' :..· C·~(~'.:'.:l ~~ e . 
451(2) (2) As~ault ~Hh ~~J~ten'~ ~c;.")o'::~·-·.t a_J<-i::l.~:.w:_J:~r~"'f: 

iri S<exual intercourse with an u~f.1::>.rried wcrr:3r., uniler the cirn1mst~:nccs 
of /9..iil ~TO 4119 Wi].li s/; and that such offen~e is inclucted within ra:y:J, 
where tl1e s1)ec:!.ficat:ion inclic1:'1.tei> thPt the f'e~iAle :..:; '..:.r;r~,,1rried.. In the 
instant case, the actr-: of t:1e accuPed, \\.·ho were cori:iat Sl)ldiers in ·~h3 
midst of a ce.m:,;:iaiE;:1 in a newly occ.uple~ city, of e;n~aging ii1 Jl:C~iss.'·t:~J..:§ 
sexw'l.l intercqi,1;:£:..L.Jii th i=i_n. e~·wf;]y_~). t~ n:2_~ or.::x ::._~".!e_::.r.L~l90 w~n l,, 
unlawfully in, her tome, wi. th her motrer ner.rby, cvn'."ti·c'.-1.tsd "' * '" con
duct 1 to th_e }_)re judice of good orcler E'::1Cl i"lili -.:at;r c"'..h~:LJJ.:'.nB 1 11 u.n:for £·J 
96. Ma.ximu.:"1 •)"o.nisr_rncnt there:'or is 6 mcnths CnL e.11r~ ~/~~rLls for:::'eicuros 
for a li:r:e )ei-iod. \C_; ITO 4119 ''-'ill~L~J. _L~) 0-'2.tl'.1.9..·1j

1

g_c;_t~m.Q:'::)": Tha 
investigating officer· tHtified treat t1'E sto1·:r 11 boJ.led <Jc;,,m to rc.:oen 
under the thrsat of WE'a-.liOns. Ee cjoir..ted out thot tl:o civilic=i.::.. s were 
afraid, ;:mcl t:1e mE're carryir,g of gu.:-,s m~oi:.i.1~tcd t:) e. th!'e?t. 3\rsn 
as!"uming the error t0 h~we been <>el:f-ind.ted, t:he te•ti.mo~::r sl::ould 
have been stricke:w. ·P.s ir.adT:J.issible. Em•t:ver, :in view of tLe o·Jir"ior. 
herein, no :;_Jre judice re ml ted. hl.A ',;_~i='.'-'.;;lt-:/l ;;i)::_':_i. E-:r;i-_~7=,~}~9.:J.: (;11::-.tgt. d. 
with fr'lterniz?.tion, accL'.sed were found guil tJ (~ s F~1:1)r0vcd.) cf 
i:ttte:n~0tcd f-rr'ternization... "Accused's cu:nC:uct .G'J nc~~.rly t=q:n:iroached, 
if indeed it did not amount to, 1.H0!15ful frr,t.:rni7.~.tlon, th!'t it 
rr.ust be helcl to hPve constituted concl'..l:t to t>.(' ·c.cej''1.d.L"!e 07.' good 
order ancl militPry discipl'i.ne in -·.ri0l;:.t·.'..o:l of_;_~; 95, fcV<on thoi.;.gl1 
ch;:cractcrizc:l by t~e rcviH1ing Putl-_cri t.;r tu:::1L:;P..ll:r as Pn attem:)t 

0 

?.nd. 'even t.hm:-t_;h ffic.ny r-ttFmpts to CO.'!l!'.lit y_lJ.l,!:._ r_;,J'fOlSf'° l".r,~ not thcr.1
*. 11selVOS crimes * * lllJror...gfnl f:·Ptcri1:_..,.:...cion, which constitutes 

disobedience of?.. s:tAr~t.J'1E.'._91'1_.:r, is pc:::.;,ish<~blP, r->.t :tr.'\'.\.t.:::J"rn1 ; by co:1
fi:r:ement at hP.rd lc::bo<J.for six r::cnths * * *. ~,;.s the ti:t:.~£.:ft.l~ is a 
les.,er i:1cluded o'ffe:rne not list2d in the t:>cblc of D.<'Xi:T.iLliU pur,i3:1r;ents 
the maximw"TI rrnnr>l ty the refor i 8 tht= c::e.me * * *. II iQll ~'.:.·J J..04~~G ";,:~,1·cL.. 
E:t e.l, 2~ Sc:·· 45). 

( 8) .'is~rnul t wi tl: Int,,nt t0 Ccr:m:i t a Felonv ~ Pr'.:lof: 

J:fo t :Cige st e d: 

Ir..tent to ;faro.er 

11269 G·r:rdon 

11779 EorL~. et ~l 


· Tlti;t-enj;, SQ@.d]Z 
8511 G-,~:. ts_ 

14564 
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VAF.IOUS CRHfSS AW 93 

(2). :.d.ss~mlt with In.trnt to Cor.!mit P. Felony: Proof: 451(~-

Not Digested: 

Intent to P.f'.')§ 

8511 Smith 
l~~f-19 McNiJ.,lon 1 et el 
11914 Le\·Jler 1 et P..l 
14875 Sw~in 

11725 Whi tfi f ld 
1?87:< S-oohn 
10445 !{f:ffer 
14604 Mc.i:1.rthur, d al 
15619 OP'')'') SI t=>t el 

Cross R<·forences: 

450(1) 7867 Westfield (Infrnt to murder) 

450(1) 10860 Smith (intent to murder) 

450(1) l~??.2 ~d (intent to murder) 

450(1) 14745 Rowell (inte.nt to·· murder; intoxication) 

450(4) 14040 McCner;y (to rP.pei,VS. rn:pe; punishment) 

451(58)15941 Fuller (with robbery; multiplicity) 

450(2) 1~090 Br,rnjolfsson (e.ssau,lt to rape; les">or to rP.pe) 


Intent to Rr-ue: •-i.ccused was found guilty of assault to rape n 
GermPn girl, in violetion of .AVl 93. h'!;LD: 1:SG.h.11Y SUFFICIENT. 
11.t1ccused, e. complete !"trP.n,ger to both, forced the victim and her 
compnnion ~t the point of a gun and against their will to a point in R 
wood within hearing distance. of soldiers some 100-200 meters iistnnt, 
where with his carbine he directed the victim to lie down. When the 
;;:·irl screamed, he loed13d the wer.pon, pointed it 1:1t both women, end 
directed t:ce older to look' away ~nd the younl!er t~ c0me to him. On 
their knees, they pleaded for mercy, but accused persisted end repeated 
his dinction t0 the girl t0 lie down. She scnamed egain, he !"lapped 
her f<'ce violently, egein ordered her companion t0 tur;.1 away on pain 
of bc-ing shot, pushed tbe girl ontn her back, Pnd raised her dress 
above her knees, when Phe scrEamed once more, this time at the top of 
her voice. .n.ccused fired his gun n.na. the victim e.nd her compo.nion 
took Pdvantl'Cge of the Op"'.)ortuni ty to eriRe e.nd renew their ·oleas for 
rclt:esA, wr.enu:oon e.ccu~~d desisted and -yermitted them to l~ave. 11 This 
evidence sufficiently showed en assault to ra9e, interrupted by 
circumst<nces incLepE:ndent of Pccused 1 s will. (CM ETO 10728 Koenan 
16 .t'~Ug 45). 

.-----~---

Ir.·i~~"l.t t" t~D:rd.er: .1...r"long;.m~.ny other t 1'ings, '1.ccusoa. wci.s f(rnnd 
guilty r;f ~'RSP,ult v~ith intrnt to ;;iurc1.er. B.-ci..D: LEG•.1.LLY Sl.JFFICIE~JT. 
11 \P.n.ilc Ecc1.::..sed d.enicd Pny intf ntion -,f nura.ering Police Con.st-'"'blo 0*:+' 
o.nd c.;.ssertcd t:t:rt the disd:rrge.of the -r,ist0l w,~s E'.ccidentl"..l; tte.· 
?ViQ.enceple"'rly shows th~t whilf '!-.e v''.S ""'fugitive from justice, he, 

.,,,_,.
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ATlf 93· ,. VARIOUS CRIMES 
. ..... 

151( 2)- -(~}--:-APsau1t ,ji:th Interif"·to' c·oir:mt t:..a·Felon;: Proof 

)Ulled and cocked a loaded ~utomatic nistol r:>nd threatened to shoot the 
<lnarmed officer w:r.o was atte:n'Oting to~arrest him if the officer came near 
hirr:. During the ensuing stru~gle~ tl"!e officer's hnnd did ~ot t~uch the 
ni stol and accused 1 s handP e.nd wri. st ·were fre.e--yet. he fired three· £hots, 
tw0 of which went into the officer's clothing r.ind one 0f which wouncl.ed him 
b. the left foot. Such circur;;stances fully warre.nt the c0urt 1 s conclusion 
th2.t nccused ::mtertP.ined the requi.site intent to commit murder at the time 
:1e fired the s}::.otP "' 111 "'. Even if he merely intended to frighten or bluff 
t.:'.'ic officer, his willful P.cts indicate 1 e. heart ·reckless .of Mcinl duty 1 

::-,:'1. 	 n 1 reckless di sregnrd of human life 1 , and us such A.re punishable to 

-_~ '"9.~::e 6X'vE-·nt Pf' if fCC•)ffiUPnied by a P.~ecific intent to murder the 


11:.~ic.:.r ,,. ~· * (CM ETO 15074 Sutherlr-nd 8 Se1) 45). 

b. tc:it t0 !v'.urder: ii.ocused generPl priiooner was charged with f9ur AW 
~· P-8S£'..ults with intent t0 commit the fel 1my nf murcler U}.'.lon Brown, Williams, 
:i<~<dns, tmd .!:'F.1);1er. PrevL1usly, ten s0lcliers including e.cc-q.sed he,d been 
:::Lo.rged with murder rnd· riotous conduct r· ri Fin.e; out of the same incident, 
'.1.lt:1ougt~ the VICtims Were ·0therS thPn thoPe U.P!YlE:d in .the in!=\tant C?,se. 
!1.Ccused h2.a. been rcqui ttEd 0f the murder nnd ri0t0.us crmduct chRrgec.. , 
al t~1ougl1 he· had bE,en f0unct guH ty 0f :::n .h.~!OL ?.t the ti:r.e those offenses 
had occurred. Now ~ generF.l priPoner, he was found guilty of the inst~nt 
~'ii 93 s·Jecificetion"'. H3:LJ: ~EG~-1'±-:Y HTSLIJ"7ICIE!:TT •.UJ Plea in Be>..r: •t,.1:1.t 
:he 0~1ening of the in!'ltrht tr·i•l, the c:tefen$e intei·::10i:;ed P s:)eciP.l.ylea. 
·r!J.crein it as<"ertt:d thrt the rcquittP.l of rccuscd of the ch'"-rges of mur-. 
1.er nnd riotous conduct * "' * b2.:cred the ·nrol"ecution of the nresent 
~ht>.rgE::s of assa.ult with intent t') crnmit murder upon f:iur ~1ers0ns not 
.1"t26d ill the CJ:-.P rge S 0n the f r:rTYJe r c::- $(' • !n su-:·nort Of f'l".i d Ulea 1 

iefense counsel 0ffered in evid.e::'.lc•? ·ti:e rcc0rd ?f' tri~.1 in C~~- ETO 5764, · · 
Lilly et 2.l" (ncsrd. of th·it for;.1er triPl). The crmrt refuioed to [':.cl,,:iit 

1it, but cUcl. A.dmi t the generP.l c0urt ~~rti:oil orde1 s therein, C.sJ " 
1llile 

defe~1se cr1unsel * "' * U8Ed lr-ngu.=>eE· w:::Cich d~ sign"' ted tl::e .:gle~ 88 the..t of 
diuble .iernPrdv, * * * he fully -)res.::r.ted * * * the substPnce .0f fl.. ·nlea 
of ros judicnt.i:~ rEgRrdlt: Fl" of tlc.E:: nor.'lench·ture used oy l:in. 11 (Detail). 
(}2) 11 T!~e law r:1er:,ber committed se.ri.ous error in rEfUf'ing to nd--:iit .in· 
evici.ence thE nc0rd of trif'l * * * . 11 11 F.Pr.~,gre.yih 68, (-1.5:;)) MCM 1928 was 
r:lisinter:oreted b;r hir.1 "' "' "' .PFCr::'gra:0h 6$ S'.JCCiftcf'clly authorizes t:1e 
"Ynission i:ri evider..ce of th<' re.cord 0f trif>l of thP pri0r case" if ·the 
;.~r:cral Cot::.rt-1-'iartie.l Order ·r is not sufficiently ex~)lici t 1

.•. Defense · 
.:::·unsel <:tsc:ertecl thrt GCMO 10~1 ·di'' not ri::vee.l the actu~.l isl"ues in
v,lve& in the Lilly CPse, which contenti0n was entirely correct * * * 11 

I;1 view of t:1i;; !'Ubsequent dis::1osition her:EJ.n . .of tbis cam, the law 
.1c:ber1 s ruling, ho'.vever, will be disregfcra.ed. The Lill,, record. of 
trir.l will be considerEd ai:; having bren f-ldmitted. It is on file in 't~1e 
30J.-:..GD wit:'.:-1. the !TO, 11 '-'c-.d. is .before the .Board of Review, 1v-hich .r:ir>..y ·take 
.Juo.icio,l notice of tr-o records iri said. Branch Office "'''.* *.~ 11 . ( ?) Plet:. 
as Res JuC'cicn.t.<:: It rri:"Y b.e t:.>.~<cn for grPntEd t:hDt. the instant offe1c.scs 
ar0 sc·Jnrr-.te 0.nd c".it?tin~t frol:1 'tho Fe -Chl"rged in the ·firr.t c::i.s·e; 11 Th0 · 
·ioctrine of rel" j~c1icPt"', by t,rhich P fr·ct of !Y!Ptter d.istinctly liUt in 
issue P.n:'. ctirectly determinEd by f' court of competc:it juri ~diction 

_, pq_ 
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Vb.RIOUS CB.IMES 

451( ?) 

CP..nnot ~ftE-rwarch: be d.is;_:iuted by thE- i1e.rti<:s, is 1:1'._)·)J.icnble to 
judgr;ients in _qJ:--:l.!7£L1.2t.'2."fC1J.ti0_n_'.3.< 1"I'l:e issu.eR o:f fact and law 
botw0en tte U. S. c-n~d Hccused which ;,·.;;;:..·e.~J.l.judicf>ted a."".ld. deterr:iined by 
the c0urt' s finding in the 1.iltY.. ce.se Rre binaJng u·)c.n t~10 Govcrncnen·~ 
in i ti> subsequent ~1rol"eCLction of ecci;.sed in thE" c?.s~ indc:.".' review." 
There is a definite end m8rked di P.t]It.L\;.}.0:1 bet.wetn tho ~)ltJR of 1:_es 
ju~._JS..f~t?. Pn,i uleaH Of fr:~7'1Pr ;ie".P;.nrfl.v, fOl1.t:·efOiP aec;ui. l: ec:1CL E.Utl'efr:iis 
.Q_D_v\_s; t. Twn- im~ort::.r.-tf.i".iii~~~e-~~~;--~xi. ~t-:.. Tif J~~-,.~~-::::~-.~-~-- m:-:y ntt::'..ch, 
so r· s to sU•)rJort P. )1 ee- ()f former jeoylrd,Y ("but n0t rn.oi 0f re-s judic11ti 

1before the :rendition of P..n~r judgi~lcnt * * *; ( 2) l'hc ~1le11. of res 
jL:.c:..icrt-, mP~" be P.vailv.'ble in cc-~f'es (for E:mr.nJ.e; wI'.sro t:tc:-o is r.o 
ide:-:ti ty of offenses in th<:: two prosec.u.tiJno:) _:!.n wl1::.cl1 a ::;>ler>, of forrie 
jso:pr:rd.y, £'J.itrS:.fni ~ e.~g_1J;~-~ or ~~-t:refn_i"_e0r.:;,:-LL.t coulc1 not be sustainea. 
!!:J~3fenf'f. C")l.<.nsel sr~t"pO)a_ the l"UDL't"'nce of thf h:@;;"l.l )nlblcm. While h' 
elucld.c.tion of i::<tme wa<' fA.ulty ::mJ at t,imr;s c:)nfused., in f'J°fect he 
e;::hibited the !='ame for _cr-,nsi:=:.c::-<>tio;:i of 'G'hc c0ur'c. ::2 first )rcsente' 
t~c plea at the o~ening of tte tri~l. Oriin2rlJy R co~::-t cannot in 
£.C.VC'l1C8 ·)f the trir 1 "' "' * f.sten1ine "'· ?lea l)f J.'F S ,juctiC"tf', bocn..use 
fnctuc· 1 i ~:>ues ere i;:ivolved *- * *.. ::ro'~;ever, the di::fs:'lse ut the 
.c0Ec~uPi0ri. nf :_1rosE:cution' s care in cb:ief D.2Y.f.i_J~_1· e, i'ir.:;~_r:.r; of not 
m_ilty, t:r.ercby ·,)rese:rvir-g accuseci 1 s rlgt-.ts to hnve tl10 issue con~ 
sia.en:c. uri~m a:!p~llete r.-,-~_: 1.; * * *." L~-~-'15<---~~c.ct_s,;_ ".<'i. rr·,tiono.lizcti 
of the findings e.nd the f'v:d:.o!l1'.e i:c1tr0-:li.:'.e<:::d a'~ 'ChE {:1ilJy_/ trial clf'P~ 
ly r'.nd irrefrngably indlc?te::: U1'1·i; the cr;·..i:::·'~, t2ving l·0'fc::--e if con
f2.5.ctir.g E:vid_ence on the i3~~.ie ~s -~o ~~13J!(t.L£l~~,~<~..:5§_d,_~2·~-~.l~:ssent e.t t:h • 
.tiP.S Hnd et the plrce 0f the cor:•-.1i02irJ11 n:f t!:c :nu::'d.i:,rs tt.;1;l occurrence' 
0f ths murders ::.nd. occurrencf~ of tbe ri 1t;')US cond1lct, eJcc·ced t:) 
P':)lieve that o+'fered by t~e dden2e. It C.ste::mined thc"1t F.ccu.sed was 
r:.ot Dresent and thErefo~e did net u&rtlci?ete in the murders and 
rioting. lfo ot!oer rPtionDl 0r c0nsi1'tent inter:)retation ccm be ~)lacec 
on the procefdi:rgs of th.- triaJ with it!" res·u.lt;nt fina_.:.ngs. 11 (4) 
~xo_LJ-_CPti0n t•':l in:-:t<>nt ~~.£.e: l!T'~1e RE;C')Ud. ste:) in a_y-:l;y·i~1g t::o (toctrir 
0f J.'G!=' _j'J.!'.1.ic-"'t~ is tri d-:;fine the iP!='ues 0f fPct which we:"!:e before the 
c0urt in trP .;n!"t··nt c-"'~~e. 11 "tl:e C'X~~clu.Pinn 0-f th8 r.11:'.tter is t;h:'.t in 1 

the !,~_llz C"'Se, 11 tl1en: 'lhP!=' rl.ete:rm1r.<od. t:1e ex:"ct issue 0f fr'.ct with 
res··ject t0 t:i.ccusecl '3.S nr'lse in thr- i.nst".nt cRse, .r'.n'.l, it 'ms there 
f0m1a. thr.t Hccused Wl'lfl -nn't ::: p~rtid-"JPnt i~ tl1e riot0us nsse;n-bly nor 
was he -pre"'ent nt the tir:ie r,nd ~)J..f'c:e of ti0 e murders. IEP.s:··:uch (lS 'tbe 
tmrders rncl RS"PUl t~ we::e E1ml'>lJ:r,,__~~.l-1.LtI'"c-i_gent2, it follm·rs he was 
n0t :orel"ent et n0r did he ·,1:=>rtic:i~)E le in the a2<F'l.Ults. * * * nr.ving M 
its 0:0;-;ortunity * * * to ~"lr0ve ecc'J.c:ed 1 s :_1rEse:cce ~t t~:K :1lacc-nnd 
c"'.uring the time nf the c0:nmisd0n of the critlc i::.nd h;:cving fniled in 
sustrining the burcLen im:10sed. Ul)'=':1 it by le.w.in the 1.llly ce,se, it 
c::i_nnot, upon di sc0vering or obVinin,:s 0trer anC! r:rldi t iono.l evici..ence, 
li tigr·.te thflt fPct. It was jud.ici<"lly dder:-Jir:ed actver8e t::i it in 
<cnother ci>-se wherein th:::-t fr·ct w2.s als-, the vital isrn.e in th.: case. 11 

(CM ITO 15080 L~vrtnn 18 .cl.np: 4S). 

-·-----
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v.~mous CiiIM~s. 

451(2) 

lrter.t t0 ~K1;.rc'!<:>:i;:: Acc-:ised officer w:::is fn1.:nd g:uilty o: ~-"'"'Cult to 
murder, in vi::il,,tirm 0f .h.W 93. H:SJ.JD: L:;GALLY SUF~iCH::JT. 11 The nccnse~l. 
c0ntenc.ecl. t~1P-t he W?s unde:- the influenee 0f .1:~~'1.I. nt the ti'1e, rcnc'\., 
being r-. consti tuti0nal l1~ycJ:1.0..J['...1}1 c;uld. n0t t:ntertP>in tLe ~'wcific int:mt 

* * *. 11which must exist in orC.er t0 .su>t,,in th•' chare;t: 11 The .ti.H_t·1'.:L.:;.t.:'.c_n 
betweer. a ··1P.\:fl!2.t:;_g_ - one w~:0 is insr>.r.e - !'lnd. 0ne wh0 he.s Ft .J2;¥Chc::,:<J:t.L& 
~rsrme.lit;r is well dcfinecl in l.<:l:w * * "'. The in."'~bility of~ ;_;s~rc~1·1Ur: to 
adhere t0 tho righ-t; crmsti tut es A. c'l.efense t0 r.1:: sc':'nd.uc·i;, fi:x· 1 c :_;e:ccon is 
110+, montnlly res:Yrnsible for P.n 0ffe11!:'e unlt:sP he w·0 s at tl:e tirr.·3 S') :f.'t•.r 
free fror:i nont::.f 3.efects, ctiser-tt'e r:·r C:srrn.gt;ms:r..t ['.S Vi be tblc c-;ncc:r::ling 
the ~)e.rticulp,r l'.Ctf' cr...arged, b0th to d.istlnAui.:;h rig:tt :f::·%1 wro~g t-mc". to 
fd.hsre to the right 1 * * *. On t:!:l.c other hrnd 1 the inC'.bLl.Hy rif a 
consti tuti·Jnnl :..;i~ycho~;etl1 who is wi tr:cout -:usych0sis to A/Lhsre t.0 tt.e ri?-;ht 
is not mcnt~l irres~onsibility ~nd does not c0nstitute a d8fense f0r 
wrong c.oing 1 * * * .-1.zilying the forq;:J1n,e; ~)r:h1ciyi:!.e>s 0f ::.aw to th3 
~ase * * * the fPct thAt the e.'.;cused wes a ~.'.?J'..::'_t.tt.~l:~J?l'1'.:J:...:;:;x:cc:l12J'0-t~1 
~0nstituted no (-:.efense. The quel"ti0!1 of 'V,;!1st~1er hi~ d.run·[<?nne.c-.:; 

~.estroyed his ability to ente:cte.in the inf'.:0iL.c intent to rrrL1.1·cier was, 


11
' circt.u;12t1"nc.cs sl;.oi,,m, e. "·f -~~ * * .1.
1 c·~.f 7.~·.,_o;.niter tne question· ., fp,~t * 

16887 Ch!'1.c'tc~ock, 9_QC?t 4Ql. 


Int~nt t0 r"""':r>C: i1-ccused. enlisted man P.nC'_ offi·::sr wt:re found ,e;'1iJ.tj.~ 

.. ·of assnult to :r2pe in viol,,.tion of .:i.'.i 93. ~"be officer wrcB a1:".i t~_c.~1<'.l ly 
found. guilt~r r::±' indecrntly assaulting the s<1m3 :".i~:l, >enc". 0i' f::l.iling to 
nr0vent the enlisted mrn 1 2 arsP..ult u·'lon 1-.e!', in violr--tion 0f .:~'il 95, 
HE:WJ: :EGl\.LLY S\JF}'lCI~NT. i.l.Lin•:_<;;..Et_:lF.""~iQr~: '11.:ht L1vesti.,::P'Girm wns 
concl.uctcd without either ~~_cu.-;;9d being ")::'~.£...e:ri.t,; nei thcr W'.L~ g.i.ven 
O"nortunity to crosP-cxa:nine e.n~r ~,Jitnesl" rJ.rH t0 offer t0£tir.:0ny in 

.his own bch9..lfv Such Pction is in d:i.rect v:lol~tinn 0f the :·,r0visicns 
nf .iw 70 and is r:~1cn t0 critici.Pm. Er>\1'E:VeT, it h1;.s be ..:;:1 hclr'1. ttF.t the 
imrestigation of ch:',rf-'.:' s l:Jlr:_cr t11e .70th .f..W "is rn aO.T:'lin:'.i.f'·~rP..cive ::irr-Jcess 
intended ·•rimarily f0r t~e 'ltnef.i t of' th1.': '"-~-1·.-0in+.ir.g <' 1J.tt,o:d tJ nnc'.. is 
not juris~'..ict:i-,:i.al * * * If cri.r.nlcto l<-i.ck- 0f Pe!. in'ffPtigeti.nn is 
without jurisC.ictionP..l effect, f' fr:rti0ri, '1rocsi11r"l fJ.r·vrn i:i. P.n 
investig.1.tion ';Jill r.ot vitiate t:r.e nsults 0: trin.l. 11 i?J J:21:!'.:.t3..t.,,...2ci: 

t1\'f':1ile :i. t W3.S un:r:GCfssr.ry t0 ch"rgc. J.t''ed both joirJ,.t:'..•r ."\'}( "'i::i_~-::.2, l:.is . 
rishts were not ~'re,judiced in view of his sent2ac<:'.:. i~~l_.t'.''l_~Q_.:_ T~'J 
a~tr-: c:mrGeo. agninst the 0fficer 11.s viol:::tir,rcs nf i-..W S5 wer·e e<tP.'blishert, 
A.ncl c0nF'titute:l vi·)le.ti0::if' 0f thP.t .b.'r!. i_~;M L'IO ~70:'53 Boger, et .ql 3 
Frw 4..Ql..... 

.. 
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VARIOUS CRIMES 


(6). Ass~.ult With Intent t') 0_1") B')rUly H,.,rm: ?ro0f 451(6) 

i'J0t Dige"'tec.: 

10759 Hnule· (p~int ~ist0l) 


11970 MP.nko, et al (Germ~n) 

1?056 Reyes 

16~07 Bry::.mt (girl; chl")k:e e.nd ~tri){e with hnnc1.s) 

16620 Tanver 

168~5 Snyder 

17167 Dyal 


Crof's P~ference~: 
454(56b) 12869 DeWar (tEe.r wriman 1 s ~•ri~ate --~·arts; r11,j)e) 
450(4) 15774 Xennedy ( w0man 1 s gen1. tal s; tear; with ra-~1e) 
450( 1) 16772 Chutnicutt (choke girl) 

Intent t·1 c.-i B')dily Hr>rm: i.ccused was found guilty 0f two·ra:_)es of 
a Gerr.mn w0man in vit'llPtiDn of AW 9?; 0f housebru1king an.cl of assaults 
with intent t0 d0 bocUly he.rm, in vi0lati0n of .AW 9::5. HELD: J_,EG.c~LLY 

Sl.;FFI cr:::in·. (1) The r::> ~.E p a.ncl t!J.t'.', ,:'.10us2brr;P.~dng Wdre adeq_ua.tely :_:ir1Jo-Ted. 
(2) ~a~ault t') dn Bi(ily E~rm: "Under.the circumPtances, the wisdom 
of Rp.cumbfripg the case with the Pe chA-rgee .may well be questionect * * *. 
{n) Dtnlici ty: The i)0sPible duv;lici ty in the tw0 aRsRult SJ:>ecificatfons 
"r:w..y ~1r0:'_Jcrly be r• g~rded as cured by accused 1 f' f•'tilure to ~ iect and 
by the c0urt 1 s eliminrti0n 0f the ns~ault U~)on J?** in the finding of 
guilty. Under the circumstPnCE's, therEf,..,re, it CP..nnot. be saicl that 
the du~1licitous ch"'ro.cter 0f the ·:lea0.ing misled accuseC:, in the :c)re
::_)f'.rrtion 0f his clE:fense or prejudiced Rny of hii:: FUbst~'ntial rights. 11 

(b) S·-,ecific,,,tirm!>; E<ich s···ECific1=1tirin "')!Tlits the words 1fel011i0usly 
c..nc'.. wi lfullx..'._ crmteined in the m0del f'.Jrm "l)r~wie,ec". in the MCM * * *. 11 

HowevEr, 11 ina!>much as thEre is on Alleg"'ti0n of fl!=FA.ult c0u~1lecl with 
the s:iecific intent to <i.0 bod:il:r he.rn, the 0misl>irm elthough irregulP.r 
is not f"tr.l. 'Ihe woro. •~i::Fault 1 is defined* **es 1an attem~1t or 
offer with unlPwful f0rce 0r violence tri 0.o a cor-~1oral hurt to another 1 

* * * Hence the USE'• 0f the w.1rd e.ssault combined with the P-llegation 
of int.mt is sufficient t0 im·1ly th<>t thi= ects ch~.rged were willful 
an 1:1 fel0ni0us. 11 ( c) The Pv1 (l,ence su-i')Orted the finn.ings of guilt. 
(CM 'ETO 11004 Evnns 16 Jun 45). ·· 

IntEnt ·t-1 cl.') B.')~.ilv Rr>rm: .A.mong 0ther things, Accused was found 
guilty of al>i>ault with intent tQ d0 bo0.ily hfl,rm by striking his victim 
with his fist"'• in violation Qf .AW 9::S; of sim:1le gssault of another in 
violf'.tirin 0f AW 96; and of destroying described gl~sses and }ro~.)erty, 
in violation 0f ;.w 96. HELD: LEGi,.LLY SUFt'ICIENT Ilif PABT. (1) .AW 93 
.dssaul t: "The evidence * * * !>ho1..rs th.,,,t * * * the accused. and L**; 
o. civilinn ~;nlice ins:;;ect0r, were 1 holdin~ each 0ther 1 , 1 wrestling 1 

, 

'fighting', or e~che.nging bl0w"' in the Bellevue Cnfe * * * etnc'. thRt L** 
lP,ter ran from the ca:fe * * *. There it=i Ftlf'o testimony th0t P,Ccused 
1hit 1 , or struck bl0ws r.t, L**, f'.nd that ar..other Roldier helft accused's 
e.rm v.nct t0"lk n b0ttle frnm hin. It C.0es n0t fl.:-i:x!<>r thc,t accused . 
attcm~te0. to ~trtke L** with the bottle, nor th~t the lfltter sustained 
nny injuri.es P.1'1 ?, result of the enc,.,unter. The evidence f2,ils to show 
f':ny Pets cm:imi tted by the Rccused, 0r nny ci;rcum!-1t~.nces, which warrRnt 
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.b.W 93 V.iliIOUS CHIMES 

451(6) 

the let';al inference thri t accust,;d inten·~ea. t0 a.0 b0c~ily h1:1 m. tr:l __L**. 
Such intent is €S!?entie.l to show e feloniou~- assault under ·."i.W 93" * -"' "' 
The eviC'cei1ce at rr:o st su;)2)('\rts e. find.in!? 0f -~~uilty 0f the les.,,er · 
incluied offense of d!".'l')le aspaul t and bn ttery, in vi0lation .;f ·-.h.W · 
96 * * *. (2) Multiulic:=ttirm: The'bA.lance nf th€· 0ffenses rif ·which 
11.ccusec"~ was found guilty indicate a rnulti·;)lic~.tirm 0f·.. charg\Os c'0n-'' 
cerning accur.ed's Pets in the Bellevue c~.fe (MCM, 19?.8, ·0e.r. 27, 
·1. 17). 11H0wever, since he was fr)Und ,guiltir 0f r:.!10ther: S-)'ecific",..tion 
alleging AWOL, the sentence was su·1no:-ted.. ~ Accusc<l CP..nnot he said t0 
hPve been subste.ntiP.ll;r injured. (CM ETO 117?,9 Held 17 Jul 45). 

Intent to do Bndily Ht'IM: ~ccused wA.s chrorgsd '.r•ith assault with 
intent_ t'> d.o bodily harm one. Polhh. refugee girl by w~llfu11y ancl 
feloni0usly gr~bbing her ~n the neck ~ith his hRndp~ in vinlDtion of 
AW 93... He wns frmnd. .r-:uf.--lty nf wi Ufully r:;rP..bbin~ her 0n thE ne_ck with 
bends, in vi0],:ctinn 0f .A.W 96~. RSLD: L:EG.o;.LLY Il!~UFFICI~N9\: 11 The c0urt, 
by_ cxce'::itions ancl substi tuti0ns 1 a:111arently intencling -t:i fincl P,ccused · 
guilty of ['. si;n~•le nssPult becP.use. 0f his- drun1>::.en_ c0nd.i tirm, f"lU:1d. 
nnt!J.ing :Jore t:1an th'"t 11.ccuse:l, at_ the time P:nc". ~·;lPce alleged·; did 
I willfullv grab nn the neck ,,,i th' the Mnr.s It in viol,.,_tion of .AW ~6. 
But such .substituted !"·-;ecific.'1tion cle.qrly fail!' to st·,te eny offense 

0under A'1T 96, or unr1er any other arti.cle !'lf war. It i'L0es nnt P.~11ear 
there.from _thr'.t accused gr~bbed ·-ir -'ltherwise l':.S!'aulteC. r:-.ny nam·ed or 
desribed ·-1erso:i:, <='n esl"ential element 0f the· ')ffer.se ·* * *. :s;ven if 
the na'Tle or clescriTitiri-n 0f ::i.n ~Fsaulted .--Jers0n did a1)··,en.r,· there still 
W'JUld ·be nothing in. the finding tri indicnte th1>.t the- grabbin.c; was 
wr1mgful, fel,)niou~ nr unlawful, fl.nd the legB.l nresum·;tion' wnuid arise 
thA.t the a.ct wns lnwful 0r.innocent * 11c * • .nccused wAs acc·uittecl ·if all 
material allegn.tions excepted-by the court in its findings ..* * ·*.. · 
Since the substitutei:l s:.1ecificoti0n of which Pccused was· fnund gUilty 
does not stt~.te an offense 1 the findings 'Jf guilty cr.ri.not be sust::i.inecl~ 11 

(CM ~TO 17586 Skinner, ~ lfov 45}. · · 

_______.._. 

· IJ1tent to d0 B0c1ilv H::rm: Among other: ~hing~~ accusea. was f0Und 
guilty nf the a.srnult of two German ci vili.::>ns with intent· to· do boci.ily · 
harm by striking them wi t:r. his first. in violPti<"ln of AW 9~. 'HTI.Di 
LEGALLY -SU]7ICIEl~T OlJLY F')R .h.W 96 .ASSAULT. The eviCLence sh,,wed merel;/ 
thA.t ~ccused struck the Germans with hie. fi:st ~ One of t:it:1 .:,ersons ' 
as::mµl ted testified he was not injurH'!. 1 and there is no evidence that 
the ether sUffered e.ny injuries. The.re 'was only a sim:·1le ·t'.S.f'R.Ult' anc't 
battery, -in viobtion of .AW 96. CH ETO 17707 _E;-<i.;"11dns 22: Oct ·45) .' ·• 

------·
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V_-i.RI OU S CRIMES A1•: 9 
:~51(9· 

( 9) A.ssault 1,<!_i th Intent t0 d0 BDc.i.ly Hr:r~D'l.ngerous Wern0n 

( 9) Fr_:irif in GrnerC'l: 

li2t Di~<>Pted 


7702 .Shr0~shire 10957 Turner (German) 
10?59 H0ule (Dolnt ~ietol) 11950 Aooott 
10780 Olsen (~arbine; shooting) 
11556 H'mston 
11845 StPrk (lesser .A~;1' 96) 

11970 M1-~nk0. et al 

12056 £b::res 

12255 G'"ineJ es 
12?85 FPught 
14587 Trnchcy (strike on hefl'.". with_ caroind 

. 16688 ]Crem.Q1:, (Rid ?::id .<0,bet; n<; wea:)<m) 

17275 G-<1.)rnr,n (hP-nr:ier) 


Cross References: 
'150( t~) 15870 Hnrri r, (:1i str:ll used ~s 11billy 11 o. dangerous weapon. 

Intent t0 ch Brid~lv Iforn: .ii.ccused officer W?.S founcl guilty of 
assm1l t wi tr P de.:r,:;er0uP wea·"Jcn with intent ti) ctn br,dily l::.nrrr., in 
Violati0n flf .;.W 9~; f!.nd r>lf''"l of'beir..g !:ll"U!'..k ~.nd disorderly in q_uo.rters 
on the sPme occ~si0n, in vi0l< ti.on nf AW S5. HELD: LEG.1LLY SUFFICIENT. 
The evidence i::u.-nnrted the f~.ndir.gs of guilt. "There was no fatal 
ir..c0n~istency in the cnurt 1 s fi::-ic~inge th"'t A.ccusrd was ;:;rossly drunk so 
as to be guilty of r ciolr.tion '"if _-.,'-; 95, an,i at the s::-i.:::e time ce..:::iable 
of herborin~ the .f..:_Qci:fi..9 jntrn.t t0 do b0d.ily harm req_uirod to establish 

11the nlleged vi0l· tion nf .....··' 90 * * "' (Jet~·.il evidence of drunkenness). 
(CM YTO i2.:rno 'Buel:: 3 .dUg 45). 

Inte".lt t0 d0 3ori1y EPrm: Acci.:.sed we.s frrnnd .e;uilty of c. violntion 
of AW 9~, .in th<>.t, with intent to do b0dily har::i, he Qsse.ul ted Fi sh by 
sh0oting him in tr.e riP.:ht f'h0i.:.Ir.er with ''t d.P.r..ger0us WGP.~)On, to wit, a 
j_)i stol. He was els0 f<Juni ~il ty of .-, viol<ttbn 0f .AH 9S, in that, in 
viol~tion rif standing 0rders, he wronF;fully fRiled to turn in a foreign 
:1istol to the u... su-r1ly rri"n fnr sHfekee,~1i?:.5. HELD: L:.SG.riT_,LY'1i t · 
IFSlJFFICI:Ei'T O~T '.::'F1i1 .h.W 9~ S?ECII1c,.r:rmr. (l) Ass<>.ult; ~:..l! 93: 11.All 
the evidence sbo1.-1s th--;t Fieh vll"S the a<;.e:rest>or, that he ilne. ~i re;_:;utation 
as a very ,<T,00d fighter, H c.A.r.ger«u<! fi,:-~hter o.nd P. bully, thnt accused 
left nfter the ·,;relimir"ar;:r s'>:ir::iish nutsid.E. his tent but remA.ined in 
the vicinity 0f- his tent w:bert> he t'PW Fi <!h in a l'P.ge an cl heard him 
thro:::.ten hi!' life. i.ccut>fd tr.en went into his te:i.t, nrmed himself 
againPt eventul"li ties E!ncl then st"rted t0 lec.ve the :neighborhoocl. But, 
as ~ccused was g0ing away, FiFh br0ke 100Pe ~nd sterted ;~te~ him, 
~ ...ccused. turnecl ?round, warneC. Fi Ph n0t to e.:lvnnce, ~u·,:·ilemonted his 
warning oy firir.;::: a sh<lt int0 t~1e p;r0und, retrentccl a C'rn··,le nf sters 
.'\nee then n s Fi f'h c0ntinuE'Ct t0 eJl.va.:-ice t>h0t hir.:1 in the S:.1nu.lC'cer from a 
clistc:nce of siY ftet or less. 'I'b:: circumstnnces ·,1r0ven show a com·'!lete 
defense II 0n the grrmnd ~f s-olf-c.cfer:se. 11 Thcre i !"· n0t [1. scintilla of .. 
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AW 93 VARIOUS CRIMES 
-· .. - . ( 9) Assault With Intent to do Bodily Harm; De.ngerous '1Te.:i:oon 
- 451( 9-14) ( 14) Burglary

( 16-17). ( 16) Embe7~le:nE:nt. 
( 17) Embez?ler:lent 

eviO..ence that accused intended to take F1.sh 1 s life. This accused, n. ~ol
dier for over three yeArs, an experienced COmb?t man should h~ve killed 
Fi sh at six feet if he so desi rE:d. * * * Fen Ii sh 1 s k_ri.own ability as a 
mean fig::iter, his very threats (e.dJT1i tted), to 1:ill Rccused, excused 
accused1 s conduct; and in a.ny event the nistol in P.ccused' s hands was not 
used as a lethal wu1.1)on. He U!"f d it ,just es he would have used a club, to 
disable not to :dll. He re9elled accuP.ed' s thrF>ats u11on his life by using 
such force as to him seFmed reasonPbly necessary to d.ef,::nd himself against 
being killed or of Puffering serious bodily injuries. The self defensive 

*. 11measures as herein i>hown are legRlly justified * * (?,) Orcler: Tur:1 
in ''Toa-,)ons; .f.W 96: Accused was 9ro:oerly found guilty of this charge. 
"Accused testified he was not nresent when tte order to turn in foreign 
wea:!_)ons was read to his com:;ieny. Ee Paid hE' did not re~d ·the bulletin 
on tho company bulletin boarc. This defense rEmoved the willful element 
from accused 1 s fRilure to turn in hif' w~~pon~ Eowever, it was Bccusod's 
duty to rcf'-d the bullPtin brv'lrd a!'ld to be :90sted with res;:-iect to all 
matters a-p:_)enrh:g there en whicl1 i!nno~ed on hil'.l ri r:1i_li t" ry duty. Since 

the ')ffense here is chf' r~ed under ;.1"' 96" pro0f of specific int ont w°'s 

unnecessary.· Accused's offence 11 ;~10Pt clo~~ely rePe·r-:bles thPt of fP.iling

.1Q. obey a lawful order of a sugerior of:"'icer in yiolr ti 0n of .ii.W 96, 11for 

.which offense the: maxi.mu~ uur..i Phment if' co~finemen t i-=-.t hard ln.bor for 

six months and forfei tun· of two-thirds ·0r-.=_. per month for six. montl::.s * 

* * 11 ( 01-1 ~'.:'O 1651? :::\owlr nd l,'=? Oct 4f:l. 


(14) Burgle.rv 

Not Digested: 

8450 Ge.rries 17057 'I'Pylor 16640 Wilht, et al 

Cross References: 

450(1) 16005 Jones ~t Pl (with murder, ~tc.) 


· (16) ETnbez~lement 

Not.Digested: 15154 Sor.n 16479 Johr."'crm, Jr, (exchnnge fUI1ds) 

Cross References: 399 16804 3rRdley (uen. confinement) 


(l7) Embezzle'lle:nt: Proof in Gcr..erl"l: 

Accused officer was found guilty of violPtion of AW 9~, in that 
· he' embezzled described property by wrongfully converting to. his own 
use that which had been entrusted to him as inventory officer of his 
orgc.nization. Hewes found guilty of a viole.tion of AW 96.in thrt he 
wrongfully suggested to r:nother officer th~t the latter make fP.lsc 
official s.tatcment s .about certain m.f:.tter~. And lastly, .he was found 
guilty of a violr>tion of .AW 95, in thnt hE unlr:wfully~ fs;,lPely, and 
·fraua.uleritly execut~d inventories of the -orc?erty of officers missing 

in aation. HELD: LEG.ri.LLY SUFFICIEJ:TT. (1) O•,vr1ers(i-p: 110wnershi') wn.s 

alleged and proved in off:i.cers LnamegJ misnng___in Pdior., This wns 

ta,ntamount to alleging owr..erPhi··) in thH1, if living, and. if dead, 

their successors in owr..ership~ * * * Gwr:erPni 'J mPy be r.lleged as 

un.lnlo1tm in lP.rceny * * *; so Hlso in E";;ibez7le:ient * * -~. Even 

had there been no nllegati oni=; 0f owneri>hi1'.J, the remaining· · 

Ftll:egation.s were 'i rt sufficient -dttP_il · to- enable nccu8ed t0. pre:oare 

his defense nnd to nv0id the i ks of bdne ch~.rged with the SHme 

t')ffenses P.t e. later dP.te 1 11 , ?, JudiciPl notice Of tl:e Wtlue Of 

the Belgian fr[Cnc was properly te,ten •.- ~vi ence Ji, .• ez? eme,n : 
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.:;,51(17) 


"It was shown that accussd·rece1.ved funcls as allep,e-:l; that he failea. 
to account for theri ar:d ·that .they were not .li P"lied on the inventory 
w·,ic:1 he fur:d "'hed. tho quarter::.aster. ·-An officer who is entrusted 
with the fundP and who fa:i l~ ·to. acc0ur.t for them on ·.1ro:)er de;,iancl 
ca!lno"t. COl'l"'JlEl in j f t:ie :'1Htura l .!'H~i:SPJ~•tion that he ei:ibe:zzlcd them 
outv!ei;:o·J:-,s an~· uncorroh.orElte~, err,1Pnc:.tio!1 h,~ may ma:rn, es;)0cially if 
~~is G.X})lRJ:P.tion is inafi.eQUAte and. conflictin,g * * * .. (Detail evidence, 
\)articulerly re> CODfUPi0:1. in an item Of t~Vl trench COatR, ancl a 
:i s~:.ort-: ~mo rt,, r 11 

). i.iL_.:Evi 0.e:r.:i9,~ • Suc:.,:::e.Pt Of-f'i ci cil_ Stntc...:1ent : 
lli.i.11 !"Olicit..etions_ t0 ·wron.~·fu1 conc'uct arc- .not indictabJ.e at common 

lav * * *. Solici t."'t;ionP e>re 1inf,i'cti'bJ( 1•ir...en tht·ir o'.Jject is 

interferen:c,, with ')Ublic jili;:tic<', as whert: * * * nerju.ry..is advised; 


1***or.the corru:,•tion of a*.** w:!..tnos~_isf'ot:~ht * * * The 
CVic'i.ence COr:Jy~lS tl:e inference that• aqCUf'ed. 1 R EtCti Vi tics as inventory 
officer were under scrutini, if not investiga€io~~ Ev0n ·if ~ccused 1 s 
su;;~;.::stion to :I** fell Phort. of a solici.tati.on to ·:)erjury, it remained 
an e'vi:.!:=don of duty co?:nizable unier ,a<..; 96 * * *. 11 iQM :S'I'O 115·16 Clo.rke 
10 -"-UF': L} 5'; .. 

.accusc'd offict-r was f'">up.1 ;:ui.lt:.; 'of three embez..,lenents of money 
entruste({ 'to him "by an office:- e~a men of the com:::and for tho ~)u.rchase 
of i•'ar bon~s. encl frr trar.~isf'ion hone. 1"::::.SLD: P'(}A11Y S'lJE?ICIENT. 
(1) ConfPf'Pion:· Ta1~c Stf1::d.: 11 ~·:'tile eccuf' d hric'l no ri.ght to teJ:'.:e the. 

· stmd for the sole -,)u1--00Pe of ..r£.. 'iU0.iAtir.I"'. l1i R confePsion, the· record 
incUc?tC'P thAt defc~sc counsel r..e..y have ust;d the term inartfully. If 

·he .intcn0..ed to rai.sc c-i.~ i psuc mcrr·l7 P.. 8 to the voluntary· cl:aractor of 
accusc~. 1 f' c.Jnfession, it was e.ccusr ct 1 P right to tP':<e the stand for the 
sole )Ur;ios'" of t• <'tifyin£, concerning the circumst<>nces unc:.er wl1ich it 
,,.,ras mn0e; 'without rnn;ectins hi!nsflf to cr0i::s-exe:1J".linPtion on the issues 
of .his g:uilt or innocence of thf offenses therein ad.mitted * * ·~. 
Assuming ccefencf 1 

$ request conf:ti tu tE·d ·an attem:;t t.o e:iccrci se this 
ri,:-;ht, thf lPw member 1 !' r~fusal to ·tiermi t accused so to c-:..o was error 
.r·nG. tht- .ccinfes"'ion irn:1ro~-erly P.C!.mitt"'.lo !! .. }fowever,. no ::irejuc1ice 
resulted t.ecause I eXcluclinf the confession from consi.deration, the. 
cm7r-:ellinr eviclenc:_e rul~ require{3 the conclusion that accused. was 
guil~;r. (?) 'Eviri.~rr.g.Q: nv.:1ine there ii1as no direct evidence the,t · 
accused recd vcel either W** I$ or. K** Is ID0!1fY I his .recei--its tJ.1erefor 
COD"'Jel t'he infer~nce that h8 did, in f . .ci.ct, receive the money: This 
money Phould h~ve been l~f":JOSi ted Wi t};out :folay in thE: 1101".rest finance 
office.· Accordin~ to th( .. n:c..ords 0f .tho st.?. ti on finance office it we.s 
not C'Le,)osi tr-cl .tl::ere. '':D.ile it was t,,-ci t in tl'.E t:vidence that the 
financ~ office: would h<:'V€ -h;:l.d no rccqrcl should. the Form 38 hPVe been 

_loPt 	~;rior to nostin;~, the li;-::riihoor< .;f Puch loirnes occurrin,,:s on 
three s0?erPtf' occ~,sione ·* *. * if' < o i:n~rooeble fl s to fail to su:)~)ort 
any inferF·nce thl?-t thf;r weu· loiot ~!)C!. to coir.7,~l thE' inferonco that 
they were not ·'.10.st( i bc.cPusc they,· toc:;ether .with the money ro~1rosE:ntcd 
t:1eroby,. w<-rf not recdved •. ·:Moreover, the finance officer testified 
..t;icrc hPd bE:en no loflse!" sin'.ce :tie too·-: o.ffice * * *' •. True, there were 
other finance offices fte~rby Rt.which it Bn~eqrR probable tho money 
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AW 9:::1 V.-1.R!OUS CRIMES 

451(17-27-3?.) (17) 
( 27) 

E~bez71P~Fnt 
Frirr-e;_y 

(32) H·!iisep_rerkb.g·

W'mld. have been P.cce11tt>d.. But r'_e··,0si ts .'\.n( ecce·0tP..nces there would. hnve 
'Leen contrc.ry t0 the- 11:::0visi::ins~f-th;- circulP..rf' * * *, ::>.nd r.o reC'..son is 
su,q;.;c:::tte<'l..·by the Fvidence why it W·,uld. h"'ve been eF' sier or m0re convenient 
;r .1ructico.1l:t.o t; C.e~'l0si t ar.y 1,f t~e three am1un ts .in questi ·m. Morc
0ver, viol0,ti0Ls r;'f' the ci rcuhn:.§. ,.,_re n0t · t' be inferrerl * * *. 11 (CH :ST,) 
119~0.5 H0wse 2 r.ur: (5). 

( 27) For;o:er]L.;...J..r2.'2.:Lirl.....G.~U.§.S.:'.:' 1 : 

l1Tr::t Di.o·es+,ed: 14683 "v1'ilsg~_._J:::-. 

Cross Refrunces; 454( 96) 1463? I,~rie (i:i.:.v 93 of:t='ense s) 

(32) Housebre2king:; Fr00f in Gtr.erat.:.. 

Hot Diiestcd: 

4979 
11608 
12070 
12096 
13286 

~shlev 
l:~1 t~~.ine0n 

M:l.stl.er (IiP.?)e 
.Amlaner 
Uribe, et i:i.l 

after (ntry) 

15105 
15619 
16340 
163,1:2 
16·"-05 

:i:a_vi s 

Cc :,D.f:..._£.t ? l 
})B.:".1_9 $'! 

J[j_ ~1FtlP,n 
Zim:n'.er:2n, 

( ra:_ie) 

Jr. 
1-~0'.36 

i,;206 
16835 Sny:::er, Jr. 
16S71 · .Brinley 

Cr0ss References: 
- -~51 ( 6) 11004 \~an.§.. . 

450(;1) 15929 f-n1:;r~ -:n ._.§..t ;:i 1 (with rr .,..,e) 
'ao( 9) is~"12 ~''i l"E'::r'n 
~51( 36rJ 16516 Sn~ f0. e_t ? 1 (with ::..P-.rc eny) 

ll!t 1,ras allE:£:E:d thPt accused br0ke ?nd Entered the I dwellin.g l)f 
Frau Anna Hack'. The evidence sh0wed that t!Je r.welling h0u~e v.•t=ts 
.22'lJ.ed_k[ Frnu Annn Prester. J.:,ra.u Erck WP.S en §.:Z.0.f:.Q§§__gQ,!'ell • 
.d.ccording; to the modern rule thi. s vr,r_i~:q,;;.Q. doel" nr>t affect the 
merits 0f the case end i ~ nn:::---orejurU cie.l ( 9 Am. Jur. ~cc. 5'±, :;). 259). 
H0wever, there i l" evidence t!c.at Fre.u HP.ck wa~ :nor2 t:c.an A. ,;;ucst, 
invitee, or lo•it::cr end thRt her ro,)MS were in truth a :,.ermanent 
·Jlace of e.bocle. U!l.cl.er such constructi.0ns of the evidisnce the 
~llegatic~s of the s-.jeCificRti.cm wei-:-e "Jr"\ved (? w::iartrm 1 s Criminal 
Law - 12th Ed.. sEc. ioo1, :si. 1295)." (CM E·l10 l:i:Bl:? R0we 6 .Jul ·~5). 

Accusccl. was found guilty 0f AWOIJ in vinlotirm of .'i.W 61, 0f the 
ra )G of a Germen sj rl in vi0lr ti on of r.W 9?, e.n::l o: h0unebreP.kinc; 
witl1 intent t0 rP.';e in violeti0~ nf .b.W 9~. EELD: LEG.-1.1.LY S'0nICis1''T. 
_(J.) ___Q...r.·..D_ss-cxaDinrti1Jn "'!f .-;.ccu:::ecl: Error rE.f'i.llt.cd. \·rhen, in Pclvising 
ci.ccu~ ecl of ~1is rir·ht~ t0 testify, the law.~r::(•r:i:ier ctate.1. that cross-e;x:a.TJina1
tion(.coclcl cover :-iot only thin~s a'bout wt.ich he h"-r~ testifif''l :'u.t also 
every other :r1atter in the case. This conflic.ted with MCI-1,1928, )ar.1?1.Q., 
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:~51(~2). 

··;). 127. . Furtl:.er :err0r. r:e ~ulted when, ~l th0u?h P.CCUEi€10- 1':1::>.c~o n0 roferencf 
t.o ~"lis Al.r:OL in -his .direct,testim0ny, .ht;> ·we.s cr0f's-exaMinede~oyer . 

. nbjcction, in t!lis rE;~o;Pr:l •.. .But r..I) :;.·rejuclice resulted "-s\nc,c 1 oxcluding· 
·all .(')f PCCUSe.d 1-S t€S,tim0:1Y __in t:bi·P rcg."l.rcl., his C.bsfmCO * ~ ~- W[l.S Cler.,rl~; 
establisher by other. m.m2"'1li.rv; evidence * * *. 11 .(-2) -The r".pe ~>.:;;1:~ t:1e ,. 
;~VIOL were ;-,dt' quately. estR"bli sheft. , ( '.<) H"'usebrenkin.e:: · .11.!l.ccus.d. enterer. 
the clwelline- hous.e· ~J:lrc.ue:h ·e_; wip.dow· tl:nt Wfl·S 0·)ene<i. at ·hi·.s ;requ:est by· 
a rcsic1.ent therenf, fr:ill ')win~ his jnabili ty t' oJen the. c1.0·')r wi_th the 
key which h~d been' deliver-ed t'"l him.·*"'* * Tr~erc ·is a cor..structive 
breaking when the Entry is gP.ine<'t by intimiclatin~ the inretes tl:roui;h 
violence rir threats into o:iening the d.00r * * *. The q_uestion t::ien 
arisE:s * * * whe~her or n1,t the i?mP.tes were. i:nti"1id.P>ted oy yi.ol@ce 
intn O)ening th,' c1.10r, The evid~ncE' shriwi>" ·that n0. thTeats wore raado by 
accused oef')re he ente.red. th~· ~.welli~,-; •.. Ree:arrling ,the violence used:,· 
HCCUSecr 1'inr. his com~•ani0n 1hi t 0n the dr)r;r 1 , .the·y 'were r.J. tti.ng::0.~' th~ .. .' 
c:.oor,:hrret, witha~nrbiny;, I tl!in~-::. becrmse-thisy:br'lke the CJ)or so'.:·.:.· 
rmc!1 S" th~t. the wh1le ·h'IUE>e was nwl".krned. 1 • -Eviflence of t:1e ;force u~e.a: 
t?as furtbE"r i::ucy:ilier"t by the feet t:b()t the l:'Jck ~10uld not thereafter · ·" 
functirm ei t!ler f'lr !frs. S** w~1en she tried t0 n·)en ·the c1.00r with the 
key n.?r f0r ?ccuser:l when he trier. the J.cey after it h?"?. 'been.· :i~ssec, oµt · 
t0 him. .A.Ccused. anrl his. com:J1mi'"ln were e.rneG. '!Iith carbines. · Sh~ " .. · 
testified i=>he c0ul.:l see 1 how the-chor was.all e.:nesbe1 U] an<l w~: were PU 
in' fear'. It was tte first time in hE:r life E!he haC. seen n. C')lored · · 
Jierson •. She 1 w?.sn't·~cE\red ~because he was c0l0rea..buthe was l>,:irn1. rif 

r'.rur~k anr. he in.~1!"frC1. on eettini in 1.. S-ne 'had t0' c:nen the ·:winC'~owJ 
because if,.s:1~ .'ch·:ln'.t }:le w0ul:'c hrive 'broken r1.0wn the winC'.ow'"·, Tr.is 
evicLence sufficiently shnwed th?.t the housis:iolcler 11 w11.s inti"1idated by 
accused 1 s violence int0 0:~1ening the wind0w anr:. granting him entrance 
into the dwelling. That he ~ntendo~ to c0rr~it the. crime of raje was 
~.em0nptr::ited. by his subsequent c--nciuct. The evidence su~n:iorts the·. 
cnurt 1 s fintUngs of gui 1 ty. 11 (CM .ET'.) 13126 'Green :71 }..u_q; ,15) •.. 

--------- ... ·•· . --· 
. ' 

.A:nong other thing~, ac~used was f0und .~ilty of housebreaking in 
violation of ;>..W 93 (unlawful entry w~ th intent to r~-~)e) •. lIBL.:Jl:. 
LEG.::.LL:.: INStJ]'FICI'P'i'TT; 11 The accuse0. * * * .has been f.')unc. ;.:;uil ty of 
intending et the time he entered the dwe1li!fg_nf ·F**-to com.':lit ra-;..e 
therein. The evidence sho.ws thrit.he ente:re'.1 her r.welling at 71:ir.i on 
the day an•l at :tte place ;:illcget"i, asked for an1't. drA.n~ wine, triei t0. 
f.;et fa:dliar with her, then went over-into the kitchen of a se·)ara.te 
aJ?artment nf a Mrs. G**, sat a-round there 'fraternizing' for over·twr:> 
hours, left .the house a~d.· then retu.rned .t0.her. apartment an(', then 
atter:l')tEd t·') ra-:ie JI'** •. From .these .facts, .the C'?urt has inferred that 
at the time he. enterecl the d'<i~;llin,"' ·.of. F** .at 7 nn,Ji.e .intenc.ei to ra-.:;e 
her i!l her dwellinoi;. Int~~tions, when .:rl.0t ·e4~;re-s~ed, _.me.y be inferred . , 
from.act's •..•._."' .. *.. When, _J::'.)w€ver; the act is sq)are.ted.from the required ." 
intent b;y; tine, such as in·tbis ..gas€ ,by tJ::ree hours, the probci.tive' ve~u-i 
of the act t0 .sh'1'» the ·existF.nce ..0f. the intE.nt at a. ~1revious time lesPen· 
\·Ii th t_hf leDt;tri.•)f :·time.· I~ ·ev~'ntUally becqm~s :a. ·matter of s1)eculatio!1:~ 
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AW 93 v~ous CRIM!:S 

451(32) (32) Housebreakine 

"The intent to raJ_)e, assumint?;, but .not deciding,· thHt it did exist as of 
the time Of the attPck between 10 and 11 o 1 clock, was not shr)'Wn to exist 
at 7 o'clock, the time 0f entry, t0 the excluPi0n of all other reasonable 
intents that might have existed at tl:iPt time." "The fact finding body 
may not lJick ana choose Ett re.ndom in arriving at its deci si1m in cceter
mining intent in such cases. It mPy infer a criminal intent to exist 
only whe~ the facts are sufficiently c0nclusive to exclude all other 
inferences** *." (CM ETO 13255 Gonz~les 12 Se~ ~5). 

Accused werE' found sUilty of raye in vi0lation 0f .A.1:i 9?., and of 
housebreaking in vi0le.ti0n of AW 93. ITTLD: LEGALLY Iii!SUFFICIEJ.1TT ON THE 
HOUSEBRZ.:'i.JCDJG CF..ARGE. {l) The ra-ryes were establishecl. {?,) 1fouse
breakins: Accused were chPrged with an unlP.wful entry t0 commit the 
criminal offense nf ra~">e, essault anfl·tres"Ja.ss-. '(a) Unle.wful :Sntry: 
"Accused locked 0n the .. c1.0nr of t=> well lia:htec. h0use about midnight 
t:md an occu:1ant * * * 0~'lE'ne;:l. the rtnrir. They entered wi th0ut o·):Josi tion. 
No one requeste<:'!. then t0 sti:ty out; or P..fter they were inside to get 
0ut. Consent t0 enter m11.y reaMne.oly b~ im·:•lied fr0m these circum
stances. The accused were F.trme~. Mldieri> of a vict0ri0us army entering 
the home of one of the vanquished ancl it mi~ht be e..rgued that th...'1.t 
circu:nstE1.nces def'tr0ys this im~"Jlicc>.ti0n. 11 H<Jwever, this questi0n need 
not be decided herein. (b) Intent at Entry: "The 1 trei>l"•fU'lS 1 cP.n be 
ignored because every unlawful entry is a tresDass and to s~y that one 
wh0 unla-t-1fully enters ftnother' s hr:iuse f0r the ~1uryose of unlawfully 
entering is ~'Uilty of housebre11.kin~ w0uld d0 away with the secon~ 
element of :•roof s0 universally rcc0snized. As there were several 
assaults and three elleeed rr'.pe!:'l the 1asse.ult' and the '~' 
intended by the S"?ecificetian must be determined as a matter of law 
to be the firl"t offense comi.litted by either accused * * *. 11 11 The 
burden was 11 on the ::-irosecuti0n to show th"l.t both accused intended 
A.t the tine thPt thE'V entered the building tr, com."ni t thc"'.t assault 
anc1. that ra)e in the building. T!le evidence adduced by the 
-)rosecution showed tho.t the accused were in the builcUng before they 
knew of the existence 0f M** who was in bed on the secnnd floor 
(assault and rarie victim) and came down into their presence· only 
when su.1mioned by her :-)e.rents. Such being the case it would be 
contrary to the evidence t0 find thPt either of both of the accused 
intended at ·the time that they entered to P.ssA.ult and t0 ra11e a 
woman whose existence was unknown to them e.t that time. The assault 
was effected with a knife f0U.."1.d in thr: house. Nd ther 0f the 
accused. were shown to kno>~ of it F existence bef0re tb.ey entered the 
house. Ordinarily the intent of en e.ccused e.t a given time Y.>.ay be 
inferred from his acts at that time wittout much difficulty, but 
when the ;)roblem is t0 ·determine the exi Ftence 0f an intE'nt ·)revj.ous 
t0 the act, care muFt be exercised tn avoid s~eculHtion, In 
criminal juri S')rudence the ll'l.w seems u..111 venally t0 be that if under 
a set of undis?uted facts severP.l intenti0ns can be reasonably 
inferred anct the criminA.l intent MU$ht t0 be 11roved is only one of 
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VARIOUS CRIMES 

(32) E0us€b.rr."?~inr	 451(32-35-36a) 
. ( 35) 	 LP..rceny 

(36a) L~rceny; ?roof in General 

them, the fe ct finding body may not legally specula,te and c:10ose the 
cri:Jinnl intent. It may infer tl:e criminal intent only when the facts 
nre s"tifficiently conclusive to excli;.de· all other inferences * * *. 11 

In the i:hstent cas~, it would ap::;ieA.r that accuseds' original intent in 
entering the house was to obtp,in a bottle of wine. TcM ETO 15090 
Duv[',l et Pl, 14 Se·n Ll5}. 

(05) LArcen:y: 

:~ot Di&"E' stcd: 4979 .ri.shlE'Y 13445 Yeo~~nP, et al 14212 Eee,lnn 
15074 :Sutrerlend 15734 Kendrick 

Gros!" References: . 
452( 18) 13406 W.£i sko.,,.f; ( same prone rty c0vered in il.1•! 94 s};lecificd ion) 
433(2) 11725 \;;'hitfi~ld (lr,rceny-vs.' ~qilkging and :plu..11dering) · 
454(18~) 8555 :Kennev (cherge owner; fRtal veri~nce).._ ________ 
(36a) lcrceny; Proof in Ger,er~l: 

.accused was f,und c::ui.l ty of larceny 0f "loney, id viole,tion of .AW 
9~. EELD: L:EG--·.L!,Y S'.J:E7ICI~:T. Accused 11~new where the money had been 
placed, probably the only one other then the owner, he lJ;acl the . 
Op?ortunity t0 t~ke it Pnd W?A not only Peen in a suspicious ~osition 
but when q_uePtinned, was h::-.ltine: P..rd evesive in his answers. The 
money, 'Part "f which wai: m::i.rked so it w::;,p easily ide:r-tified 1 was., 
found crmce:-led in lC~i s cl,,thi~g .PJ'.ld !'l,t fir~t h~ denied knowing whert' it 
car::e fron * * *·" _CM ::;To 11504 les'-in ?7 Julv·45),· .. 

.b.Mrmg "lther thingP, accu~cd wn,p f0und guilty of describE;Jd 
larcenieP in vi0lr>tion 0f .r:1.~'" 9!'. ITTLD: L'7 GALLY InS'GF:?ICIEFT IlT PtffiT 
~·~S DESCP.IB:q:D. ll) 11 1,f:.rcE'nY Gf 1 41 3ne;li "h rme-1)ound '1otes 1 is 
alleged in Suecificntion 00 * * * .<;nd lr-.rcrny 0f '47· one-pou:.1d notes 1 

is alleged iii S"Oecific1etion 01 * * *. The pr0nf under S··)ecific11tion 
30 shows larce;ny 0f either 4 or 5 fi ve-.pound. notes nnd of only 20 
one-~nund notes. 11 A sirnil?r discreu?ncv exiPtP re the other 
s·.rncific[·.ti0n. 11 While 0ne-·0our.d notes l:md five-uound notes c,re both 
de!lomini,:i,tioni: of British currency, they· are neverthAlese c1istinctly
different entities,and en Plleg~ti0n of b.rceny of five one-pound . 
intes is n0t su!"tl".ined by proof 0f l?rceny of. e: five-pound note. There 

*. 11is*** a f.?.tal vP.riP.nce * * (?) Otl:er DfrPonalty: TJ.;,e evidepce 
failed t'o sustnin the finding nf 2'.Uilt re .two· des~ribed i ter;1s of 

}_)GrSO!lf:lty • r;;hile tJ:ese iter.lS Were not. excepted by..the COUrt * * *, 
accused we s Mt thereby prejudiced in any sub str'.ntial rigl1t, 'be co.use 
the other pro:;ierty found under thePe PpeciHc,qtions .to hE:.ve been 
stolen by hir.1 was" adequRtely proved. (;z.) i1.n0ther s·oecification alleg
ine; the lP.rceny of 11 11 Er.gli!Oh one-:;J'.'Und. r;')tes" WA.E> f!.mena.ecl to read• 
"11 English pound~ 11 • "The pur;Y)se * * * we.E> to r<~nder ackiissible 
evidence that wap otherwise in~dmissible ~nd to avoid a varil'.nce * * * 
It would seem tri be a self-evident fr-,ct that an amend,ment to a 
S)ecification c>.lleging l?rceny which, as regPrds the subject m['..tter
* * *, rendere compatible the pleading Pnd the proof where othe~wise 
and sixcrnt for tl:.e amenclment, a fatel YD_ri<i,~ 1,1nuld exist * * * 
raust of neces!""ity, to t:r.e·extfnt of the ch\·'nge, P.llGgo an entirely. 
different offense from the one 0rir,inl'llly <)lloged. The amendment * "'· * 
1,re.s im'_9ro:oer since required euthori ty was not 0btr.ined * * ~~ Tho 
matter, however, was procedur8l, Hnd * * * accused we.s not thereby. 
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A'v 93 , V~>.RIOUS CRIMES 

451(36a) (:i;6a) Larce:ry; Prrvlf in General 

injuriously affected in r-ny substantial right. The finding of guilty 
will not, therefore, be d:lsturbsd (.t1.W 37). 11 ( 4) Descri '"itirms: 
"Various items * * *, iv:orticule.rly the wnllet s, allegef, * * * to have 
been stnlen were described in dete.il ns t0 cnlor and material 0f 
cnm)O si tion. In· rmly one 0r two inst?nces was evidence descri·)ti ve 
of the· wallets intronuced. The general rule i~ that where g00ds which 
fl.re alle,c;ed to hr.ve been stolen P.re c.e scribed in an indictment with 
unnecessary J_}articulari ty, the charge in this rei::·oect must 'be ·;roved 
as laicl. unless the unnecessary :pe.rt of the c'tef!cri-,tion can be re;:;r~rc1od 
and rejected as suri)lusaf".e * * *. While, a1:1 indicated, 1)r0of of 
descri·;tive alle,e;atil)nS wes, in numerous instances , not mac'l.e in the 
instant case, the :">articul!ir descri·">tions ·e.s to cobr P.nr1 material 
0f com~1osition were not esi::ential to a ··,ro1;er chergin.s: 0f the offenses 
involved; and, since no descri~tions inconsistent with those alleged 
were :)rovecl e.nd accused ctoeR nnt · .o.·y,:iear t0 have been sur1wised··.or 
mislec'l t"l his ::.)rejudice, the descri:'itive allegRti~ms * * * may 'be 
rer.i;nrdec1 anc'i. rejected ns sur-)lasage * * *. 11 ( 5) Owner's Cl"lnsent: 
11N0 ~?roof was mf>.d.e by the fl.ire ct evic'lence nf ·any )erson affected 
that 'the pro..;ierty alleged in the S~)ecifications 0f Ch.<i.rge IV to he.ve 
beEn st01en . was taken wi thiut the owner's crinsent. The evidence, 
when con sidered as a whole, however, is legally sufficient t 0 
establish this want of consent in each instP...nce. 11 (6) S .. ,ecific 
Dates when accused 0ccu:;,iied a certE'.in room were nr1t adequately shown, 
"The s::_)ecific dates, however, between which accused. occu::iied the 
r')om were not m8terial * * *• Tl:.e hotel :">r0~.,riet·o~, throuP-:h whom 
the objectionable Pvidence was introfluced, knew of his own knowlec€e 
and testified therefrom th!=1.t accused hnd occu:)ic:l. the rooin 11 

t and. 
su·);)lied various det~ils in this reeP-.rc~. 0 The s·,ecific dates of 
occ;_~)o.ncy ac1.ded n0thing * * *. 11 "Furthermore, the same clFJ.tes of 
occu-:.1ancy su·);,)lied 'by the objecti0nflble evif..ence were also su·y:ilied 
in two ·.;re-tri!:'.l st<-'ternents which were voluntarily mr:de 'by nccused 
nnd which were intr0duced * * *. (7) Multi-,licity: The rule ago.inst 
multi:,}licity wai:: t0 sone extent Vil)lated.. "A num'ber 0f the alleged 
lA.rcenies were committed u:~)on the same occP.si0n, in the same manner, 
and in the same hut or barrHcks. The only manner, h0wever, in 
which this form of ··,leacting could P.ffect eccused e.dverse;Ly w0uld be 
for it to make ap::)liceble a grel-1.ter maximum -:1enal ty * * *. Thnt it 
did not do s:1 is evident, becauee in time of war the offense 0f 

clesertio::1 / !lf which accused was als0 founo. P.:uil tx} and absence 
without loc:we mt;i.y 'be ,·,unishec'I. by cnnfine!:lent * * * f0r life. 11 

(CM ETO 1197? i;.lli son. ?8 Jun .;,5). 

Five accusec. were f')un~, gui 1 ty 0f houi::eb.rf:akini=:: &.nd 0f larceny, 
in violf'.tion of i>.W 9~. ~LD: LEGALLY IHSUPI'ICIENT. (1) Offenses: 
"The ·)rosecuti'm' s evidence established thP.t accused were in the 
vicinity of the ayartrnent at about the time it was b:r0lrnn into and 
riflecl; th2.t shortly theree.fter s0me nf P.ccuse,"t were in :-io S!'lession 
of some of the etolen t=irticles; and thP.t when accused saw the 
military :·,olice c0mina: they n ttem:1ted tr; hi de. Unex·1lained 
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v_:,.EIOUS CRIMES AW 93 

·1ossessi0n nf recently st0len ~ro:"ierty in these circumstances raises a 
·,1rcsurlntion th~t th0se whr) were in -oossessi0n cf it stole it.* * * 
Sinifarly, since the evidence showed thP.t the YJrO",je:rty was stolen from 
an apartr.ient which was burg:larized, the posses-sifln of this ::_-iro:)erty 
was sufficient to warrant a findin~ that the ·-.)osi::essors of it were 
guilty 0f hnusebre~ldng * * *. 11 ( 2) TriA-1 Error: "In reviewing records 
of trif'.l, the Board 0f Review in the' flrc1ina.ry case is limited to 
ascertainin~ whether the record c~ntains substrntial evidence as to the 
existence r')f each element ()f the 0ffense chP.rged, and in detcrr1ining the 
substantiali ty cf the evidence we cl0 n0t ,judce flf the cret:'.ibili ty of 
witnesses or evaluPte the weif".ht t'> 'Je nccorded. their testimony * * *. 
If, however, the criurt errrme'1usly. e.dmi ts 11r exclud.es evicl.ence of Fl 

vital character, i:>r.comnits other vit?.l err0r, not sufficient to re:quirt· 
the ?roceedin~s to be set aside, then we require its findinss of guilty 
to be supporte~ by comDelling evidence * * *• (g) Errors were committed 
by the c0urt in )ermi tting inquiry int? the cm::unission of· Other offen~e~ 
by ?ccused. Thus Perker Rnd Shaffer were interrog~ted * * * ns to their 
absence frnm cam~1 without a :-iass. This was nl"lt relevant * * * nnd its 
only tend.ency was to crente :;rejucUce * * *. It was incom:1etent * * * 
and nonetheless so becRuse it was elicited on cross-exa~ination of 
accusea * * *. For the same reasons inquiry** * as to accused's 
barterin~ of 'G.I. S0B.!) 1 f0r c0;mac was in:~·r0:)er. * * * Similarly, 
the * * * cross-examination nf A.ccused. Hurn:ihreys in reference to his 
assault and battery u~on a f~rmer, which was alle~ed to have occurred 
after ,~e c0mmission of the 1Jffense fr-,r w:iich they were being tried, 
was im:_:iro:)er. (].) "We f,'J not r,ecide whether reference to accusecl1 s 
.failure t0 mA.ke an extra-.1ue.icitl ~tr·temenf was wrong." (c) Drunk:: 
.Accusecls 1 offenses required. s~l'lE:Cific intent. "Whenever in such a cnse 
the· record reveals thnt an Rccused hfts been drinking at the time * * * · 
it is alwoys a ouesti<'m whether the drunkenness was so severe as t0 
i)recluc'te his entertaining the nquisite F:)ecific intent." This is 
ordini=i.rily a f<'!ct question, (:;)Prejudice: "We conclude*** 
thnt absent c0m·11ellin,,e: evidence of guilt, accused's substf\ntial rid"ts 
were ')rejud:t cecl * * *. 'WhE ther "Ir not accused c0mmitted these other 
offenses was t0te.lly irrelev?nt tr:i any inquiry then before the court 
and EViQence 0f, Rnd reference to, their corunissi0n hGd q distinct 
tendencv to "brine:- eJJout their convicti0n rm the gr·mn·is thE'..t their 
concluct in P"f'ne~,eserved '1Uni "'&.lent without much reg::,,rd to whether 
they ?.ctu.,..,lly c0rc.mi tted lPrceny or h'1useorsaking. In this connection, 
we are C"nsi.-'erine; the cumulr>tive effect of these errors. 11 (:Oete.il 
reasons the evidence WRf! not c0m11elling. Also n·1te the drnnZ:enness 
issue ag?.in. 11 It crm sc11.rcely 'be i>ai::",- tr..;tt tht:> eviclencc as to nccused' s 
ability t0 formulc,te an,i retain the r0quisi te s:•ecific intent h2.s the 

1 ro'uust qunli ty '>f r.ior,,1 certainty P-nd deterrninRUveness which will 
sustain the fin,Un~s r in the fnce 0f these vi te.l errors." (CH ETO 
16516 Shnffcr, et nl, 10 Oct 45). 

-201

http:exclud.es
http:weif".ht
http:flrc1ina.ry
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. 	 . 

Accused was f'l{m·n. ,-:::uil ty of ·l~rceriJ-· ~~ vi'.'>la.tto·n of A.W 93. irn:uD:. 
L:3;G.~LLY !YS"jFFICI:i<:?·JT. "The '">nly evidence to ef1tablish that accu.s0C. was· 
the th:!. of is r.is 0\'m c0nfE'Psil)tJ. made t0 his su1;er'i0r bffieer without ·a 
~ho··rin<:'-{ t:1D,t he was firflt warn.ad. of his righh under .;..w ·24.* * * . .irn · 
_.') sucl: inquiry as require~. by MCI·!, 1928, · tie.r. 1~4~a ~">· .116. 11 wa.s macLe; 
°L';' -s~1.J. c0urt f'.nd th<"re is no other F-V!c'..enCE' t0 indice.te ·that the · 
st.·>.t0:":c>~t was voluntar:i ly mRde~ In tr.es~" circu:nst~nces" we have helct 
th~t the rionfesPi0n sh~uld not h~ve be~n Rdmi~t~d ln evidence** *. 11 

'.:his holBJ.n;; a-,,,liei:: tr1 th.e )re.if.:it' siturti.on 11 where the st,,tement· was 
nocle .t'.'.l accusedj S com:ne.n"ii:n<; r:i{ficer, E'VE'::1 th'">Ugh ·~.CCUS€d. 1~£!.S not in 
CUSt/"\(l.v at the time~. SinC€" thcr.e WH!'! r.0 -:other evf<:ei.ce to connect 
accuse~.. with the crine I ~h~. c~nvi ctl0~ rhuflt f~.11 ·* * ·•r. II (OH :ETO 
159?,2 :rry~ H~~~er·) ~o Oct ·ts_L.· -------- 

:; .. 

. .., 	 . :.· 
=! ..... ·.:( nn 	 tre~pass: · ·'· 

(50) ~1E·nsl~:t::..07hter: .Pro')f: 
Cross 	~:fer<mCfs; .. 

·~50( ?-)' · !!:Pn!"lt'm.-~t.ts:r le~E:r "lffenFe t? .q:..ir•:'cr: 
D.'.'65 i~gn~.0zP. 

9'272 Christon 
'P090 Bryni·"JlfSFl"l:l. 

-~50(1) 1L~l4l p,rck'i (chunk r:urierer) ... : 

.:;.r.;ci~:~ .)th~r thin~s ,· accu~ed wri s ;f'~n~. <':UH t;r "lf Rn lrw..,lu!1~ary. 
m?,n~lP.t'.o.::1ter in v10lr>ti1m nf Ai11 9:'i, in ,thf'.t l:..s unlf'.wfully ~.n·~c·111ro:::ig- . 
fully kille·:: r., l"•ili tf•ry ~)A-fl!"enf:er ip e. -r:iili tt"~' mt0-r vehiC'le. ri::ierAtcd 
~,Y him l1;• f.riYintc;.l'l.l'"'ns a row,:h P.re.r. ')n n:'.·1u'olic.hi;e:hway·in P. reckless 
"..n~1.. v·anton :r.v=mr,<·r, ••1ith0ut due C?·re and, c1rCU.":1SiECti 1m, while under 
the::: influence 0f intoxic~tin .•::; liqucr, w'·-ich rc!"·~1l.tE:•~ ir. his bsing 
c.-,ntrol of t!:".:e vehicle. h~LD: :"'GALL" INSUFFICITI::T·. :. 11 Inv'!lunt:·rv 
'"!''nsl..-.u,':'!'!ter is· hl):nicVLe unintenti1m?..lly cP.UFe<i in the: c0i:1mi ssinn o.f 
'".~.: c:.:1 1:·,;'.•ful r:>.ct n'"lt .. .a.mountins t') a ft-lr-.ny, nor likely t0 end.anger 
life, or b;;r cu.l_)Pbh neelif.'.ence in .·C">erfr:.rrnin.i:: ~t lt=J.wful f1Ct, or in· 
_"lcrf0rmin1; e.n Pct r.:quireC. b;1 lP.w * *. *. The s-~1f;cific".til"n alleges 
thc.t accused cnused. the d.e1:3.th nf thf. cleceased. by reasrin 0f the reckless 
P:lcl wa:1toa nanner in which he·0~)er8tccl. B."!fl?tor vi:;hicle, .ci,n:1. it w~.s 
1.ncu~bcnt u~1on the ·;nsecuti')n, theref"Jre·, ti) establish the.t his· 
c·J.l:x...,,blc ne;,lir;ence w?..s th~ ·ir0xiriP.te c..-use 0f · <l.ecei:secl.' s ·c.eP.th •. The 
c-1tic1.oncc clearly shl)ws thP.t fr'"lm P ;··,r0ximately ff.au 'hr,uts to. 1930 
h•;u.rs, 20 :.1,.,rch 1945, accui::ed wa·f; in P. 0.run'.~er.: c6n1.iti·:n * * *, P.nd 
tha.t who:;. .he.. WP.s lr-.st seen i!l thP ·,;rH.oncf, 0"-1' th.::· <l.<cea·~H:d at 1930 
:,.,urs he ··rr»s drivin.e; in P.. recl':less. Pnd dnrnl<::en in~:lrm\s-r." The recorcl' 
* * * is bl'.\rren * * "' .Hs tr: th<" events nccurrinz ·e.f..t.er 1900 h0urs anc1. 
)rior to the _?,ccident. 11 11.M f',b0ut ?100 h0un rt ned.icnl officer we.s 
Called t0 the SCE:ne 'lf t.i.n t'CCident Pnd f'•Uncl tw: l:J<::"iei:: l:rin<":: in the 
r0ad, and n wrecked -! t0n nr;r1y vehicle r.'n the ri~".bt r:if.e "tf the rrmcl. 
:Jne of the bot.iE S Wfl.S thf'.t 0f t".eCf.'.'',Fed * * * 'IJ:-.£, CCCU!'t"O•i W~S . 
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VARIOUS CRIMES .b.W 9:3 .. 
·151( 50) 

str-i.ndni"' nN>.rhy * *:*-.· 'The windshit::ld 0f ..t.he t t.'.)n. grmy vehicle. was 
br;kt:n r ml i tr, ri;:.:ht· sif,e was 'JU Shed in l':'.'~~-.;i-oximately SiX or eif:~ht · 
incl'eio. 11 ThE:re were n'"> 0ther ver:icles the.re •. "The· recbrd * * * bdng 
(1-cv;ic1. r)f nr;y substr-'ntiPl c0mJ;et.?nt clirect"· evfdence "b€,P.rin;-:; 0n the . 
issue 0f cul~JP'bloJ nE,:;ligence, the :::irob;:itive VP.luf' of the ci:::-cu.'!lst?.ntial 
cvi~'tc:r.cEO !:lust be c'msictE:reG.. Findin?.~ of c:uil ty may be su~)::_:>orted by 
c:i.:·cu:n~t1=mti::il evid(:nce. * * * ;· but s;:uch evi'.'l.ence, i_f stand~ng n.lone, 
'cust 'be 0f such 'ptro1~th ::i.'s ·t'? c--xclu~.e. e·very 'rea~0..nable P.nd fair 
hy~)')thesis 0f iri.."'l·~cencc: *. • "11 /·. Circu;;iit~·.nti::i.l e,vidence giving ri~e t0 

r.:us;.1icbn nr Phowin1~ of .,,.n,,,rti.i.ni. ty-, ·but Mt cxcluQ.ini, ,a rensonRble. 
l1y:,:-.;tfesis ·of inn0c.1,?nce, ·is of c0urs~, insufficient. to SU}J_)ort findings 
0f ruilty. · Tt.t. ·circu::i~tA'1tir>l.eviC.trice.here r:,f?,y ·e~ibit ari op:.;iortu."1ity 
t0 CO~Dit the· Of"'e:::"'.Se 1 0r d Vf ri Se t·') t!J.e SU!."·"liCi,on that' accused WP..S 

. cul·1b.1:ily nedi;·rnt P.nd that his. cub1P.ble ne;.;li~ence'. ...Jf\S th.'e ·,;roximete 
caust: .')f·dc.cePf'€<"i 1 S C.E&th, but it·i~'not eufficiently versuasivo t("). 
1.::-:~luc.e a. fdr· r,n,.:i_ reP..S'.)nable hy·y)the~iE' tha.t 0the'r a,£;encies were the 
~::r·-i:xi i.iPte cPu..i::r therei.f.. .Thi"' is :··f'rtlculr~rly true in view of the 
U:fini te :')r•-i1:P.bili t~r thPt tl~e accine:nt. '"C9urre<l 1=1,-·,--iro.Xi6"'.tcl~r an hour 
rnf.. ·p_ hnlf ·l".ft er e.ccusE,.r'I. .wa.s' lP.st .seen. . The r.\O·,::li~·encc of the a.river 
of' Pn'other vehicle, faulty r0Pc"'.° c·~n!."tructi.0n, · '0r, indeecl.~ · the negligent 
C.rivinr: nf CcECE'P..sed. himflelf. 0r 0f .ttE r·ttor dec€e.se.ci ." Jlcrsori, nay 
SOV€.rt'.lly h"'·Ve been the :~roximate cauFe ·'If (U~Cf ~ E>ed.1s cfo<> th. T:1e . 
evEc:cE. nit bein,,'1; E'ufficirntly. cor.i:'.ie:l,lin-::: t.; fxclua.e such other fi>.ir 
<·::..~. rN'80n1'.'ble infer&n.Ce!.", ·it fr:iJ,~ .t'? FU_'J_-,:~rt n. ·n!l.cling tl-:.nt the. 

· cul··,n·u1,., ne<;:li:::;ence 0f. P ccused. W"' s the: -~r,~;~~.n,_1 -+,;e cause of cleceased 1 s ·· 
(:,'3"-th." (CM !TO ;L~S45 Gterrin,~rr :-zo Au~' ,~5), . 

~ii.ccu~f,i. WP..~ f1un0. t.::uilt~r 'if "' vi0l~tion r)f .AW q3 in th.at, by his 

t~r:)e~ n€1ZlL:.::r:cE ln. hnn.'llin·~ ::.- ·:,iFt(Jl, he feloni0uRly ana.· unlawfully 

~:ille:n Fnt:i+;.ht:r !'";V_ier ':iy i::i:~.r:;tir.;:: him in. the abclomen." ·H:ELJ: 

L;<jGALLY I!'i%T7ICP1:7T. ( l) :Zvif'..rnce: '..'Ml0 A.WP.it in1:; orc'.ers to resune 

1-n Pttrc~i:' r·.;7f'in!"t the Fnemy, :o:.ccueod, t.hree, ".>ther srila.iors (inc:).ud.in~ · 

C'.ecen.sec1) P!l.ci P. civiliP.n were in I" t".l07'.1 toe:ether.. Accused clis·1lE'.yed 

f', Fr€nc:h ci:>li'Jer ··,ist"'l. to the 'Jtr;erE'. 11.rl.s. he C€aan tn ~1lnce it in 

his hi:1 y 1 cket, it 0.i$Ch::>rged r>nd. woun't€,d his ht1nd. .The bullet we.s 

t>.erel)y c,eflected Pn::l e:::t.ercr. deceP..se·i 1 s atCl_rinen. The ·.1ist0l was not 


1n:i.r:h:'. C1~ rt l~.eC('•" f'E:d, i;ut WDen f.; CCUSG ct br'°'Ui::b.t it back 1it- just 11."1. tUTf'.lly 
~~0intGcl in th<>t 'lirectir;n'. D€C€P.sed d.iea.•.(c>) Here. it was neither 
allef;e,~ l"'.'"''!'° ·"Jr0ve·i. t·hr:t P;n unlr>,wful P.ct was. c0::i"Tii ttec•• 11 Accuser1. 1s 
wns :1rri:rnrly ·c:::rryin<~ tht: weP'/0n. 11 1 t H 'unifor::ily helcl that the 
c"..e.i,ree ·-i-f neP-li~~;fnce·requ:ireri. ti"\ im;l")se crirnin"'.l liP-bility is higher 
th.·ri'fh<··t nHd.ed to e~ta'hlish ne.~li;:~enc0 U'.::_)On f' 'mere. civil issue***. 
\7::0thr·r nf'<:lL.:::encE' iF-·c\!l-;r>ble, th,..t i~, 0f. "'· .i".lrt which is a crime 
r..nJ. 1:1.Uch (t;.t}:.·,!'iZeR )E:~P.l )Uni.i::l1:nent * * *, iP ordinarily a questiol}. 
f n r P · cnurt-m0 rti~·l in it fl c")"· cit;r J's f'. f?.ct-f inding l)::ic\y; however,· 
it mf'y hfC·~·:ne P. que~ti"n ~,f lP.w.wh.:n .it i!" ~n ~light as n0t to meet 
the reauire:: f;t,..nrLPrC'~ * * * In the ·.)rePent CP8e, the cv.use cf the 
,U flc.hr;,_.'°'.e i r:- Enttrely 'l:nex··,1r.ined •. li:1 evi(lence 0f ner?.lif;ence in any 

" 
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!,.'fl:. 93 VARIOUS CRIMES 

451(50) (50) Mcmsl.auahter: Proof 

degree is contained * * * except such as may be inferre~ from the 

discharge itself." The finding of guilt was unsupported as a matter 

of law. (CM ETO 15217 Nolan 19 Sen 45). 


Accused was found guilty of a violation of AW 93, in that, with 
culpable negligence, he killed another soldier by shooting him in 
the chest with a.n automatic pistol. HELD: LEGALLY INSUFFICIENT. "The 
sole .question * * * is whether any a.ct or actions of accused 
constituted culpabl~ negligence. Involuntary manslaughter, the offense 
charged, can only have occurred if culpable negligence ·were pr~sent 
or if death resulted ~rom the commission of an unl~wful act * * *, and 
commission of an unlawful act is neither ·alleged nor proved..Ordinarily, 
tl:e presence of culpable negligence is a matte·r for * * *·the court-. 
martial as the fact finding body, but'it becomes a proper subject of 
R.1:roellate inauirv as a queetion Of law WhE:n the negligence is SO slight 
as not to meet the requir8C. !"ta:idard * * *. 11 111 Cub)able negligence• is 
synonomous with 1 criminal negligEnce 1 , and encor.rpassea. a reckless and 
1~ranton cl.isregard for tl':f Paf.-ty of liff' or limb***. 1 Cul:J8.ole 1 is 
eq_uivalcnt to criminal, r<'cklesf', grosP, such negl:ig.:nce as is worthy 
Of :punish.rnGnt and mf·ans dii::regs.rd Of consequences which may ensue from 
an act and indifference to the rL-;-:bts 0f others * • *. 1Culpable 1 

means. criminal, desfrving punishrn~nt; guilty; blameworthy, or in 
po)ular meaning, deservinf, blami:: or cenf'ure * "' *. 11 In the instant case·, 
11 there being no dir<"ct evidence of n0gligencE, consideration must !:Je 

given such inferencEs as ma? be legitimately dr?.wn from the competent 

evidence adduced. No i_nfer<>nCE of E·vrn ordinary negligence can be 

made. from the evidence of accused's handling of thE weapon. The only 

evidence which could pOs!'\ibly bear on this point is that immediately 

prior to the discharge it lay flat on the paJ.m of his orien hand, not 

!)Ointing toward decE:ased. Indeed, the more legitimate inference is 


·that the discharge was actually caused: by deceased' s seiTing -the gun, 
since it dic1 not go off until he. touched it. Accused's negligc:nce, 
if any, must thus 'be inferrr-d f-:-om r~if" possesr:.ion and display of a 
wea:1on which he did not know to be lo.?.ded or cocked, and from the 
fact that such di splay waF betwe.cn three and four in th·c morning to 
R soldier whom he knew to have bec1 drinking. While thiF may 
constitute a lack of foreFight or ordinary negligence, which need 
not here be determined, it heP beFn held: 'Mere lack of foresight, 
stupidity, irreFponsibili ty, thoughtlesPneF ", ordinary CP reles::-:ness, 
however serious the consequence!:\ ma~r hap::_Jen to be, d'l not const:!. tute 
•culpable negligence•, but for culpable negligence there muse exist 

in ihe mind of accused, ~t the time of act or omission, a consciousness 

of :probable consequence!" of act encl A . .wanton di e:reP;"a.rcl of them 1 * * *. 

Judged by thci.>e tests it becomes Dp-parrnt tb"t t::e record* * *does 

not contRin Lny subFt::mtie.l co;;·m0t.::nt evidence of culpaole negligence, 

nor of f:ny fc.cts from 11'hic~ it cen ler,i ti:natel;r bo inferred, nnd that 

tho dcnth of deceEsed falls ~ithin the classific~tion of accidental 

* * ..... " .( Cl1 _ETQ _l_~3_4_6. Fr_md,r~JJ.__].B__~e.:g_.:3:2.L 
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VARIOUS CRIM.ES AW 9~ 

( 50) lv':a:>.f'l1=tugl'.iter: Proof 4El(fO, 
.. . . \ '. 

Accusf:d was found f".lliitJ~---of a vi~lation of AW 93, in that, he di"d, 
by his. culpable. negligence in h1=tna.ling, whil~. scuffling, a revolve.r, "' 
* *- 'Unlawfulbr, en_Q._ wrongf~ kill another enlisted .rnn .by sho.oting. 
hi.tn in the chest, HELD.~ LEGalLY SUFFICIENT. (1) SnecificatioP.: The 
origine.1 specificat~on .incl,ud€4 tre word :11,relon:iousl:{ 11 ; 11.A.t Cornman law 
manslaughter is f'. felony:• ·..~ "', Pnd. lln indic.trr.ent tp.erefor which omi tr 
th1:1' r,dverb 1feloniout'\ly 1 ·h fpttclly defective * * * •. Unclcr Federf'l 

. Law,•· manslaughter is· fl. fe>lony (lf?, Use.A, sec~ 45~-454,. 541). Howcva, . 
since Congrest: defined mrtn'~lRughter ,witto'lZ usinP: the .ndverb 'feloniously 
(18 USC.A., sec. 453), .a. ma.nlP.{ight.er snecifi.cat.ion. wtich or.1its the ~dver'b 
1 feloni0uslyJ .is valid if. the.. alle~ations, in f11ct, ·allege fe1oliious · 
conduct * •. • .• · Herc the c·ourt de;l.?.ted the· adverb.. If; ·ir.. so doirig.• 
it :w.;:·a.nt t·o Pqqui t .nacused of f elonimlE' conduct, then, in effect, .it 
would hRve a.cquitt<:?.d accuseq of...e.n unlawful ho:nicid-e for .?~ll unla·wful. 
homicides are.·felonious ·(18 USC.A, .sec. 452""'454, .54~). Eowever, the. 
court 1.s. deletion cannot be ·M construed for the remaining allegations 
of whicn a,ccused wai; fqund gui'l ty -Ei.1.lcge. e felonious ho:nicidc-- · 
involuntl"r:y- ma.ri:slaughter-'-flnd :tile .court iml)O sed the m,11.ximum sentence 
for involuntnry me.nslaugr.tfr. The effect !)f the. deletion nce:d !'.ot be 
conside.red: other t:iA.n to ·Ray it ·did not op~ergte· to e.cqui t accused of 
involuntazy mf'.nR1PJP:hter. 11 (~) F.1.ct<i: 11Accu,scd hn.d on.hi~ lie_rson a. 
fnreiro revnlve·r .w'.'.lich he knew t0 be· fully ll")P.ded nnd "'i tl':out ·e.. snfety 
device. Decer..seC. cFtrne u:orm and engnged in n frie:i.ily .scuffle with , . 
accused.. ' Thrmgh decE":o1sed initiated the scuffle, ~he cvia.ence di·sclase<' 
that ~ccuse-d v0J,u!).tf':rU;i' yir.rticiyl'l.td. therein. Accorc",Jng t0 the .. · 

:}?rri"secuti'Dn tE'Rtiniony~ rfter the RCUffle hPd ·l~sted. £or. n fei,.t n\inutes 
c.ccU:~ed.renched fa:: frc r<'V'llvt>r Pnd 1yRnked ~t :0ut 1• · Thoreu::)o.n. 
without bein.g; :point.:od nr t.>imed,: the revolver .ex ·l.,cLed end de_ceA.sed •; 
sei.nk t0'hii;:. 1.;cr.e;er,,' Thus .thc1 nr0.i;:pcuti...,nts evidence shows thP:.t accused 
chose ti') inject int0 their frier,.ny hnsepl~;j a rqvolver·which.w?-s · · ;, 
fully loaded and With-mt n ~r.fe~y d.svice. Scuffli~ es he 11.Tas with . 
deceA.sed, accused's c1ntrnl-of the revolver waA linitcd. Only a minute 
or two before, he h'"'d beE'n di sA.rr.ied 'If: a s11.•0rd. Accused should have 
known thA.t lit any" in;:f"'nt f0rces riot of his ·voliti0n ·l:Jight "come i.nto 
op.et'Ptirin. ~n .dr?:1ri'iri.&: the nv.olver accused crePteq. a ·Si tw.'1.tion cha.rg·ed 
with d?.nger 0nd: of which he Wf'..S not A.nc, could n~t:be· the c0n1')li;te · 
master. From "the evidence, the .C0lirt c0uld inf'er that accus~d knew 
the probable con~equences· of his Pct qut WR~ reoklessly indifferfnt 
to the ·results.· To drt'.W:a fully lMded reyqlver, without safety, 
under .:such circumstcncei; c0nsti tuted cul:pe.ble .:negligence." (Di stingu:i s!: 
ce se-:~).-, (CM ~TO· 15419 Green. 10 Oct 45). . . ·· 

•• r 

-~-~------ •. 
·~ : - ' It ·' ·• • • ... ' ~· • • • : • • " •• 

: AccUsE'd was· found guil:t-,y 0f .. rrm.ns).Hughter, ·.in vi0lation of .A~;J 9~·•.. 

F.FLD! LEGALLY.-INCUFF!CIENT. On·'.thi> <'Vening:of .17 JU..'1.Q 45, .accused, 

dr.ccr.t::ed Pnd hn' <1thers were· .g.':'.thert::d :t>.r.ound. ;_ bed in accus~d. 1 f1 


· bPrr~=tckfl "discussing· M**. 1 s proposed pur~hnse of· a ."32 caliber 1-.,U.toniat~c 
pistol bell'lnging t0 accused. When the gu.'1.. W.!'l)l· f~rst yr0cluced, ·. M...,.. .. 
removed the clip antt pulled the· trigJ.:!:cr ~ T!iereafter the others each 
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A~'l 93 

451(50) 


hA.ndled it, one of them reinserting the clip rnd putting t,he J2i stol on 
the bed, whence accused ~ic::ed it up. Ee w~ s then rn~aged in undert['2.dng 
to again remove the cli-o, rnd thuP render the wean'.)n hr->r:nlesP, whon it 
di sch~rged, ki!.ling 0.ecea St;d." "AccusecL 1 ·s :pickin~ up the- pistol and 
underta~"::int; to remove the clip incUc:::-.ted a crmcern rather thP.n a 
disreg~rd of the safety nf his compani0ns. ~1hqt caused the p;un to fire 
i.s not shown. But it isft"r more c,..·nsistent than incoEsistent with P.11 

the frets wl~ich are sh0,,.m, to C0:'1Clud.e th::>.t it was not .'.":lY •·rf'ntrm, 

gross or recklesP negli~ence 1n the part of the eccused. M'.)reover, 

the court 1 s unaniD0us ··)eti ti rm for cle:-:-:encv on the basis,· inter nlia, 

tlJ.11.t 1 the evidence nnd the circumst~mceF 0f the C·"' se inclicA.te t!'.J..-:i_t tl1e 

killing was effected in f!_ nurely -~-ccidenti:>.l mr-nner 1 , is 8.ifficult to 

rPconcile with findings of suilty neces~Rrily bnttome<l. u:-,0n an 

inference of cnlpPble m:gligence on the pe.rt 0f the P.ccused in hc-:..Y.l<'l.ling 

the ,·:<_:un P..t the time nf· the pure accident. If hi i::: rec~dess ;-i.,,_ndling of 

the gun, in wanton di 8rcs"..rd of the safrty o.f hi P cr)mpPnions, under 

circumstr-.nces chr->rp;ing him wi-th kn0wled~"?:e nf the i)r'.)bP.hly- c0nseq_uences,· 

h"ld -_Deen rcg~rcled P s the CP.use 0f the :-dlling, it- might ind.eed bP.ve 

been <'-")~)rO~)rintel:r chPrl"..cterized Rs accidentl".1. but nnt as nurel'r so. 


·The 	only .rati0n::=tl c0nn-"tr>ti:Jn 0f th2 lA-nguage e::nl0yed.--the c0nn0tation 
lJractically compellef. by the ,'.!riurt 1 s inclu8i'm therein r;f the adverb 
1yurely 1--would seem t') abR0l:re accu%d ::if th€ t;rpe of nep,:liei:ence 
essentir:tl tfl constitute hi!'.1 guilty nf inv0lunt:ory m"!lRl"'u,e.hter. 
H'1wever, tho langucge in thf c0urt 1 s :pt:titi 1m fnr clemency hr:i.s relevo.,.'1.cy 
only f9r the.·:)Ur·00i::e of e.r,:;ument; it h:>P n0 nlPce in the c0nsi<ierr.tion 
Of the question Whether there is f'U°bst~•.ntinl- eVic.ence thf-'..t PCCUSCd.1 S . 

acts constituted 1 wanton 1 , 1 groRP 1 0r r0cklePP 1 negligence." The 
record is insufficient to su~tP.in the c 0 nvicti0n. (CM :ETO 16278 
Adamcl1e ck 22 Se1) 45) ~ 

Accused was found guilty nf P violP.tic-n nf .a.W 93 in that, through· 

culpable negligence, he unlnwfully killed Werner Gotz by sho0ting him 

with a ·oistol. HELD: LEGALLY DTSUF;ICI:1"NT. The· evidence 11 eh0wecl that 

.<:tt thE:? time and place a.lleged * * *, the l""ccused Eh0t a b0y tn the 

chc st or bo0.y with a. :pistol There was evi. dence th~t ~- b0y 0f about 

tho srune age with a wound in his chest wr>.s recdved at a hospital in 

the same town and cUe8. nlm0st instPntly. There is nothing in the 

recorcl to identify the bey 1.rho was shot anct who die.i as a n:-sul t of 

gunshot wounds as Werner Gotz, the :person named in the S>.:1ecification. 

* * * '.i.'he identity of the pers0n _killed with the person alle,..;,ed to 

hav.e been killed must be fully este"blished. ~'hile this may be 

accomplished by pro0f 0f circumstPnces 'found in the c0rrespondence 

of peculiar physicP.i chArl'l.ctetistics, or in clothing or art1cles 

found in connection with thf remains' * * *, such evidence· is entirely 

Rb sent in t;,_1s case. Such failure in pro0f is f:--.,tP-1 to prosecuti 1~n 1 s 

case. (CM 3TO 1766~ TAvl0r. 2 Nov 45), 
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V;..Rtous CRIMES AW 93 

(51) Ferinrv 451( 51-58) 
(58) Robbery; Pr.,of 

Cross Rfferentes: 

~ 450(l) 16005 Jones, et al 


Accused was found. r-~uilt;v' '!f a viol!?.ti on r;f ·Aw 93 in that, 11having 
tak~n an oath in a triPl by generP-1 cnurt-martie.l of Private * * that 
h0 wrmld testify truly, .did. in ger.eral court-martial * * * willfully, 
corru-,ntly, and cnntra:ry to such 0ath testify in subste..nce thnt h~ h~d 

* * 11se0n·Privatc, U.'"lc'.er described circumstA.nces, "whicl'1 testimony was a 
mr>.terifi.l me.tter w·hich he did. nnt thfn believe t, be true. 11 HELD: 
LY-GALLY H'SUF.S'ICI~;:T. The rvidence 11 is clear and unc'lisJ:iutecl that. the 
accuH cl was U...'1cler i)~th ·"'nd was te~~tifying at the time ana. ·ilace before 
a e:enerP.l courts:...r,:art:a1 as alleged. Likewise, it is UJ1dis:;.)Uted that 
he tePtif i2d befnre the court-mPrtial in the manner alleged. To 
sustPin thiP cnnvictirm H:are must be sufficient evidence thP.t the 
testimnn;r set frirth in the 81)ecific·~ti0n was fRlse Rncl. material tr) the 
isrne 0r M['tter of inq:iir-J. (MCM, 19?.8, l)f'l.r. 149i, p. 175). Assuming, 
but n0t decic.in1:;, thf'l.t his testimony was me.,teriP.l, The EoP.rd of Review 
will consider rinly w!:".ether c. perE>0n !'1A,y bi:1 c0nvictecl of perjury solely 
by evid.eYJ.ce of c0ntrni.ictriry tei>ti"'lrmv given by him i;n the same trie.1 
with his ~si>ertion :1.urb.E--: th['t triPJ. thPt t:h.e. testimony, with which he 
is nnw ch<>sg:ed es hnvin,.c: .falsely ;£::iven, was.fn.l.se. The rccorcl discloses 
no oth<:r evidence introduced by the liro!:'ecution t0 sh·1w thr.t the alle.e;ed 
f.<>·lPe testimrmy was in f"ct f~lse, .Accug0ct in his own trial steP.df:tPtly. 
s~intP.ined thP't the testimony * * * wap not r.;Iven f::clsely and was true. 
It..i~. cb.v..ioui; tb"t he. ?/We s0me f.qli::e testim'mY nt the triP.l but it must 
be noted thPt he is ch~rged with perjurJ-· only ~-s to his· testimony. of 
Rbout 14 !;1"'y 1945 which iP not c0ntre.c"cictnry in itself. The Board r..as 
c2refully considered the ~roblem nresented Rnd, is of the opinion thPt 
the C"inviction mP.y n0t legally be sui::tP.ined. 11 ttin the instP.nt cnse the 
pr0srcuti0n Rtte~)tFd t~ prnve the f2lsity of the testimony which is 
thE: bRsi s nf the· per jury chRr,a:e by :ir0of 0f l'\~cused 1 s contradictory 
testimony e.s a wi tnes!'! f0r the i'tefcnse in the sar.lccase where in the 
alh,2'.ed })erjup::d. testir.iririy was given. With the intr0duction of such 
prol")f, it stn?)_)EcL Under the l"ettled p:r-inch>le of l['.W * ;~ *, the ;:iroof 
was wholly inadequf:tt> P..ncl will not sun-)ort th<· finc.ings of guilty. 11 

(CM 	 ETO 16041\ Jn7!1erMn 2? Oct 45). - 

(58) R0bberv; Prl")of: 

Fot 	Dieel"tcct: 
12056 Reyes 14128 ErE!rnlon, et al .. 
l?.129 . _ C-";;iibell 147f4l C·•llins, et al 
12650 Cnmbs, et. al (Gernt>n victim) 15258 LP,inbert 
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VARIOUS CRIME·S 


. 4$1(58-54) 	 (58) R..,bbery; Pr~of: 
(64) 	 s-,nomy: 

Cr..,sP Ref~re~ces: 
450( 4) 9301 Fl"C1·':!'1A.n (German; force) 

. 45?(19ci.)15851 1.r!.-,lfe (~frongfullY. chargect uncler.AW.·g'.~) 
450(4). 15393 I':P 1 € , et .al '. 

. "S~;ecificr>.tbn, Ch~r<'.~E' 1, P.ll<ot~es ·th::>.t ·Rcc11sed. r-'"lbbed G***, 'N'hilc 
s:.1ecificat_ii:.1n 1 Che~rge II,· ~-llt>ges tht'1.t Pccused. cnr:rnitted an assault u7on 
G*'~ by :;ob.tin.; ~- r>iRt0l a:t hir.i with inttnt tl"J wrrmr::fully take and carry 
f-1-\liay certn.in i te'l'ls ·Jf Wff\rir:g p-., ;~rel. Th.;; re en rd ::if triP.l ~isclosed 
the.t th.e assmil t chl'i.rgf,d. * * • C'"'nsti tute.d the fr,rce inv0lvec1 i'n the 
robbery ch11ri:ed * * * 1 ::>nd it. sh..,ul~- !',rit h-"ve beon se-·;P..r8.tely 'Jleaclcd 
(Dig. 0;_). JJl.G 1912-40. }iHr. 428(5), :rn. ?.94-295;. MCM. 1928, .p?.r.~27, 
!l·· 17). Hl"J'..rever, as tb~ ·Pt:n.ter:ce is sust~1ne0. by the finc'cins 0f ;;uilty 
of robbery, the error ts n.-;t ~rej•~dicir-1. 11 (1st Irir~; C!11'3TO 159•11. 
Full er' 18 .~uc; 45) . 

Among other things; ::lccuse<'~ .were found f:,"Uilty 0f ·robbing. certain. 
Germans of doscrfbed pro-nerty, in virilf:tion 0f AW 93. "HELD: ~GALLY 
?UVICI:E:HT. (l) VPlue: It was ob~i~us th<i.t the f'.tolen proy_':lerty had.. 
~or.le vl".lue to its 0wners. · "Pr,..,•)f of ·:;eciininry w•.lue wns un.D.ecessary* * *. 11 (2) Permissil')n t0 St&al: "The fP.ct, if it were a fP,ct. tl:.a.t the 
accused's comn'1.ny cornrnand6rinfor!ned Le"ccuset} thnt it WP..S l'l.11 ribht to 
~st':381. the pro~erty of ~DJ~:::m:~?b.itch clid. not constitute a ci.efense. 

· · i".1hile evidence of rnch "fact mi1•ht eJnlain thd r c6nduct it nei t~1er · 
€XCU.secl nor,e.Jccubated the::i fr~in the. crime Qf I,2bberv. 1r·_{cM ETO p:-569. 
~v1cMi llon; et :1 · 11 Aug 45). 

Hot Digested: 

· 11589 Srik0ll')Wski 14066 -'i 1'hmnn ·J..; 


... '==·-=·'"'· 
. 11591) liclsrin 14128" ~randon. et a . 

IZ056 P.cye s 1664C fillet. et a.Jl 

14032 Andrews. et al 17275 b-elmou '· · 


Crriss 	F.Eferences: 

399 17279 Castillo 


A'"ilong 0ther things, accused was frn.:;.nd ?Uilty of sod0my per os 
in viole.tion of AW ·9:-. K.'!:LD: L-=:GAi.:LY StiFFICIENT. "The 'qu6stion whether-
the -..,erverted act wafr with C'!t~rmt nf tre W')man is i!lll'naterial. Soc,0my

- . ' ..a:s;::::s:: == 
c;er os is n cri!lle under 11 A'.V. 9~. __ ;M E'.(O_ 88Z.7 Wilsoa, 5 Jun ~Q}.,.,..,...,~ . 

- .... ·----
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FRAUDS AGAJf:ST. TEE GOVT1UJME!JT .. : AW 94 

. 452( 7) 

(7) Pro0f: 

· Cros~ ?cefereti.c$s: · 454(19) 11758 V0llmer (salary claim;. voucher) 

.. i..ccu£.:d ~fficer wa-s found guilty of viole.t10n .of AW 94 ~net .AW 95 · 
for the se.r:ie nresentation.of "'false claim for 4'249.70 July,:;ay, despite 
the fr.ct tb.tJ.t he had alree.dy been 1")aid. HELD: LEG.11.LLY Su?FICITi'.:jT. ilL 
The Evids~ce '(detailed) su·mortcd the findings of guilt. A1e10ugh 
e.CCUSEC. clo.irne~•. ne had. never received bis pe.y f.t the ti:,:e he Eiac"..e .the 
claim, ·the· court ··c,)Ula. hf'.ve believE-d ritberwi s-e: He he..d. a.funi ttecLly 
signec°t H· rf.Cd'it therEff)r.. "'~r.ile. a· receiJ1 is not CGnclu.sive, as t()· 
the rine w:t.0 si£'.Ils, it ·1s very ~trrm£;; evidence i>:nd difficult to overcome. 
11.A frf'ud. of thif' nnturr. -;rP.cticed. u2on the 12overn:1ent by one in military

* *. 11service .crinstitutes.~. viol~tbn 0f .AW 94 * (2) .AW 95: Likewise·, 
e.ccusea.' s c'>nC.uct violates AW 95. N.., multi·11icity resulted. 11 It was 
entirely ·~,rrner fnr the C'>urt tn c0nsider t!1e same acts under this 
clmrF;e f'.s it ,o,p_ under the chnri?e '>f ~)resentinis a f?..l!".e clail!l under AW 
S-l. I This P.rticle includ.ee P.Ct~ Inf'de ~iU.'1if'}fab,l~. by .~~lY r_,tl-i;er AW, ' 
provi d.ed FU Ch P.ct s amr:iunt t«J c0n0.uct unbecomin(~ an officer and a 
ge!'ltlemen * * *' .. i;Jhile the 0ffense is •)rdinarily charged as vi9_1ative 
of .AW 94 (:_ounishn"ole a.s the court sees fit), it·is .also violaUve of 
AU 95 ( puni shP.ble 'by c.i F!'.li P!!'el •nly) since it is ~l cril!lc involving 
morn.l tur'"ii tu0-e ~-n-1 am,,u:itF tr. C.ol1tuct unbt:comin<S an officer and..· 
gentlemen * * *. 11 (Cl-·'. !TO l?.:161 KP.;!lPn 11 .ti.ug <15) • 

Among rither tbinge·, accut>Fd. ')fficer was fnund guilty of clescribed 
false :.~1e.y claims hi vi.01•-:tirin ')f AW 94· ·anc, il.1.: ~16. HELD: LEGALLY 
SUFFICIEl~T. (1) Multhlicity:. "The Ftccused \<ms charged in four 
S:_'.)ecific?.til'lns with ;:ireFentine: f·~lF€ claims ag8.~nst the U. S. and in 
frrnr other s:.:iecifica.tirms with frnudulently obtPining Money on the 
sar:it: cltdms. 1'171':ile all 0f the eight offenses 1r1ei:e. J'roven, it ap~;Hi.rs. 
;that the proviei0n ar;ainst multi:_)licity of charges in tho MCM, 1928, 
i)ar. ~7, :_;. 17, mPy h 0 ve been disregarded. Any irre.gulari ty resulting
* * * fl"' not )TejudiCiP.l sinC€ it criuld ·rmly aff.~ct the quantity of the 
sentEnce ,;,hich, in thiF c~.se~ 'i~ lasR"than.the '.legal.~..xfJnur:i ~ the 
i".'ffen~e 0f ·:leserti0n", !if which accused w~s alM found guilty, 11 an 
offense t.j..~;hich theee- mul th)le c:h::i.rge-eo d.-1 n0t· relr:i.te * *··*. 11 

(?.) Cr"E~..iti·x~1!l:iri'Ptievn'. nf 1'1Cc1'~ec\ covered ·tM greA.t a sco:)e, i.e. 
COVCT€C. all the offenees, ·despite tr~e fact thet he. testified on direct 
exa."llinl".tirm rmly re the desertif"Jn chP.rged ·e.~airtst him. _l~o l)rejt~.dice 
resultEd, h')wever, becr:use "of the compelling.nature of the competent 
evidence 0ther,..,i se to euu'iort the findin0s bey0nd· r>.ny reasonable doubt.!' 
(CM ETO lf-154 Srihn 29 Au~;. ·±5) • 

.. •, . ..: .: \. ::·· 
•• 9• --------
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AW 94 

~i:52(7-9-18) 	 ( 7) Felse Claims Againi:;t 
( 9) LHrceny; Fr00f 

(18) Mi sa.1'.l·')r')·".>rie ti rm 

Accusecl officer was frrnnd guilty 0f Pn AWOL in virilation of A~'l 61, 
f'nd. o.f violfl.tions flf AW 94 re!"Ulting frr.im a series rif c0llecti0ns nf pay 
in excess of the amnunts then due. H3:LD: ·LEG.ALLY SUFFICIENT. FPlse 

'?Py Cl!"'ims: n:rhe findin.:;s now.under-review Pre sustnined only because 
rif the accusecl 1 s 11.d:mi !'lsion on the stt:md that he was nnt entitled t0 
:receive the noney for which he }'.lreHnted cle.im!" durine: February. Armv 
RPgule.tirms 0f which thf c0urt· could r>nd dia. t2ke iuC..icial Mt:i.ce 
sunort this ac_·rds!"i0n (AR 35-1~20, ~1ar. 3~; AR 35-1:7>60, par, 7~). 

Fr0m tl:ei'.1 it may ::_:iro~)erl;y be deduced thi>t P.. FirFt Lieutenant in an 

l~WOL status, if not entitled to ··,ay on 1 February 19,45, w0uld· not be 

entitlea. to any ~)fly durin£; the remainder l)f the r:ionth as lone; ~s.he 


11·crmtinued. ·h1 nn AYOL st.,otus * * * (CM ETO 15749 Seder 1 Se""l 45). 
; . 

(9) Larcenv: Pr0nf in General: 

1-T0t Digested: 

10898 Williams, et l'Cl (/?'.~ s) 

11233 Melis 

15868 Conn0lly (Government ~icycle) 


Cross REfennces: (54(18R) 11936 Ttar"')~ (Bl"J.ck market; 
fines) 

~54(18.~J 11075 CnesRk (Un~erviceable 
i-;ro·;erty) 

416(9) 16104 ~lR~chette (jee~)
• 

Hot Dil?'esteci..: 
9272 ili">ves, et Pl (G0vt vehicle) 11838 Austin,·. Jr. (mi.s-sap·:;_)l.y 
;1292 Chilee, et al (misanpro~. truck. ·Deviate from regulf'lr 

an1 misapply truck: taken r0ute t~ re9e R girl) 
fron C'•nvoy; -~_gcused' ~ 13154 Furman, et al 
burden to go forward with 15154 Sohn (vehicle) 
evidence) 15851 Wnlfe 

9470 _ Safford (gnvt ve':"dele) 

9541 Onofreo. et al (misan"')ly 


Govt vehicle) - 
11775 Porter (truck) 

11830 Green, Jr. et al 


Cross References: 	 45~(18a) See in General; black market. 
L;;5-',(65a) 9986 Goldberg 
•116( 9) 10842 RA,mev (mi sap,,ly jeep; 

fat.<11 varia~ce) 
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AW 94 

( 18) Mi sapnr0nriati on: Proof 452(18) 

Cro~~ Referencfs: 454(:'1) Seo ~n General 1~575 Lamb et al 
(truck) 

.Accusf:d officer was found. guilty t'>f the lareeny of one case of 
cigarettes, value ~bout· $25:.oo. ·the :property of _the u. S., in violation 
of .AW 9~; and' of tr..e rr.i~a-o·.,ronriation of the same pro-oerty,. in violation 
of·a•:r s~~.···~LD:· LEGM1Y SUFFICIENT. (1) Entra·,)T:1ent:- 11 inasmuch as 
there _ie substantial evidence that ·the f €lonious 4Mign ·originated in 
tlio mind .of ?-CCUSe_d and that Lie-O.tenant· l1" 0 simply facili te.tecl the 
theft of the cigarettes, 11 the im·olied 'finding that there was n·o e.ntrap
!Ti.e!lt wi.ll. not 'be disturbE'q.'. (~)- Sirr.Uar' Fact Evi.clence :· 11 Eviclen.ce 
was intro::uced l)Ver accuse?.d' s 0bje"cti0n .as to his. nlap.i:ed black market 
dealings in H··)~ticlt. Or:C.inarily sci-ca.lled· similar fact evid.en.ce i's 
in°P.d:nisf:'!ib.l.€, €XC8'~t in th11se caSE;S w:tere ori?-:inPo.l intent, motive, or 
guilty knowl.edge i~ an irri,pl)rt.Rnt elt=.:::e!lt ti<* *·· .~ccus~a·raise.d the 
defense of rntr·~12r.ient.. In e:ffec.t •. he olaimed thet ·he had a Mind devoid 
of any intent t0 J;rofi t in the .'blPck mr.i:rkEt until h~ .was corrui;ted by 
t:hc agent!' of the g".lvernr::ent. While tht: act. of selling i;rivn.tely '.)Wned 
proyerty in the 1bl,,ck m'"r'·rnt'P 1 ·7fEi.;.r01)e~n·cities·is·::rot rele.ted. to 
the crime of stealin~ 0r mise~~ronriRtine nronerty of the U.S,, it is 
ainarent in thif' Cl'l!'fi thr't the ultirr1ate nur'l)ose of ~ccused was to ·sell 
the stolel:-: nr0riertv in the 1 bl~-Ck mnrket I of .'i.ntwer~i. Evidenc.e of his 
·cotential Jiiicl t cl~alin<;a in ~th~r cornm0di tfes ther·e.fore had a direct 
releVPnC" in deter'7ininc~ tbe Ve.ri ty Of ~i S oe.fen~e. that he was 

entra1);"1ed l!lt() stc-"rlin;::-: the CiL':Prt:ttes for 

01 bla.c~ ml'lrket 1 sales. The 

questi~.n<·d E-.vid~nc., b~~c -',irt>ctiy u.,.,1n the issue ::is to whether· he was 

'irmocent of.thi .. deFign t0 denl in the 1ble.ck: mn.rket' ancl this design 

in turn rdated i.ts-elf· to· ·t"!ie ultim·"'·te ouestion wt.ether he or· Lieutenan~ 

F** ciriis~nnt~d the Pcheme, · (:i;) Cr0~~-:Sxaminntion·: On cross-examinRtion': 

of lieutem,1~t F**~. obje~tion tlj. defense's question, 11 Dic1 you ever do 

businePf'.' w.i.th him /accu~efJ". Phoi.;.ld not h~ve"been sustained. 11 It -was 

a y1rOJ?er,q~esti0n to test the Credibility of ·the witness C'l.nd 'boro on 

tho que!ltion whether he.0riginat.:.c1.thE ic.e?.'of the theft of the· 

ci6EiretteF." E1)~r1ever,·nri AW ~7 prfjUi:i.ice·r~su1ted-b.ecause accused 

tc stified e,t .ler..gth in tth · rE"·f;i:rd . ( rtrtnil): · (4) .Ownershi;) in the 

U, S, Of. the. Cil!f]r£tte;.e Wl".S ad:ni tted EH~ Well El.5 established. 


· (4) :folti1'>lici ty.: 11 The chHrgine:: I'){ larceny U..'1.der .AW 93 and. 
misa·;y.1rnnl"i~tion U."1.der .A,yJ° 9·~ of' the Sr'cl'!le ,·ir:)·.1ertv ~S an J.1nre~sone.ble 
multi~li~n.tinn ~f chHrge~ * * "', bu.t sinc·e·the fen{e''\CC ''ff'.5 nqt 
incra·Fed there'!-"[ no :;_)rc>j~C.ic~ reE:ulted t0 ~ccused * * *. 11 (CM·t;TQ''Pc~06' 
Wei sk'l})f 17 Jul 45). 

The thr.:e t:iccusc:d hcrdn w' re f0und guilty :,f ·desertion in 

viol2.tion cf AW 58, nnd of t~" misa-pnlica.ti"D. .r'-f a ~ovorr.t.cr.o.t truck in 

violation of .:...W 9.:;. H.:ELD: L:':i.'.G•.:..LLY I!ISUF:FICIBTT IF ?ART. (1) The 

c1.esertion~ wen adequately €Ftrt'bliFhed. (~) l!;i~a:)rily Truck: The date 

and pl?ce of tl":E: allE.t:etl misa.1)plice.ti.cn of the truck "were the same 

es thoi:ie which r.iPrked t:Ce inHial absence of eech accused. .A.:1c. on that 
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date anct at tllat nlPce such a truck * * * was missino:: from the area 
. 0f the C?mpany tr1 1>Thich accuse(!_ belnnged and from which they t0ok off. 
The.absence nf thi"' truc1<: w::is unaccounted for. It woulc1 hAve been 
misn.1);.JlieC. to an unauthnrized use, r:>ti~erwi se it wr:>uld not h1we been 
'missin.>:: 1 

• ~,.ccust-d IT*"' confessed thPt he took the truck. He was 
:)r1Yjerly frmncl guilty of misR:mlicPti1m * * *. The cor1ms clelicti • 

. the misa~T)lic.<>.ti0n 0f tl:P truck, was sufficiently established to 
su~y,)ort the c:mfessi'm nf 1:-T**. ***The situation is different wit!l 
res:,?ect t0 accusEd M** ;:ind P-**. They did n;t "1.d.rnit the· tal{in,; or 
misa:p-.)licr,tion * * *. M,,reover, N** in his c0nfession definitely 

. im~nlicated. these twn in th(C. tekin;;::. This c0nfession was admitted in 
evidence ancl the law member fP.iled t0 ini:truct t!h" c0urt that this 
.<td.'llission could 1 n0t be CQnPidered as evidence aeainst thP 0thers 1 • 

This was error * * *. This error was prej•..i?.ici~ll ·* * *, since the 
rE:nn.ining com?etent evidence as t.; thdr r::u.ilt ,')f this offense car.not 
be "'aid. to have been c0mpEllinr; * * *. 11• The evidence t:1erefore fP,iled 
:t0 show the guilt of these twn accused 0f thE· charged AW 94 offense. 
(CM ~TO 15?72 Fich0ls, Ft ri.l ?Q Aug 45). 

"The sentence ·0f CHL f0r five ve1=1n: is su~:>:1ort6d equally oy 
the ·fina.inf. of guilty 0f inclecent a~rnul t * * * arn.t by thPt 0f 
wron;;fully ta'.dnp; 1=1.nct ui::ing A. g0vernment vehiclE:, in the latter case 
:QY- analogy either to the. offense described in the Di strict 1)f Columbia 
1 joyriding statute' * * * 0r t0 misnp9licetion in vi.'JlP..tion of AW 9lJ:. 
Neither offe<J.se, h0wever, justifies 'Jeni tent~ Prv C·'>nfinement, whic}:i is 

. authorizecl, ncit on any basis of enal0gy as in t!le m<Atter 0f maximum 
punishi:ients, but only for 0ffens8s s:oecifically enurrterated in AW 12 
or falling within the catef'.ory dEecri bea. therein as 1 s0 ~'uni shable 
* * * by some st:: tute of the U. S. of generB.l ap1)licr>.ti0n within the 
U. S. * * * 0r by the law 0f the District nf C0lumbia 1 *·* *. 
Indecent assault isnnt such an nffense * * *. The wr0ngful takine: 
and usin~ .0f a g0vernment vehicle may be, 9r0vi~ed that it is alleged 
and ~)rovecl, among 0tr.er thirn;s, th<:1t the vehicle te1rnn was 1 furnished 
or i~~ended f0r the militarv ~~rvicer of the U.S. (sec 36, Fed Crim C, 
18 USC.ii. 87) 21: y1rovic1.ed thB.t the t.<lkin~ was 0f a: cbaracter uroscribed 
by sec 22-2204 (6 :62) Di strict· t>f C0lu.'Y:bia C'J•:le * * *. In the instant 
case, it is not l'\lle<red th8.t the vehicle was furnishecl or intended for 
the military service nf the U. S. n0r is it sh0wn that the taking was 
effected unc1.er the circumstances 0r fror.1 the kincl r:>f -place C'lntom·;)lated 
by the District of C0lumbia statute. Hence the cesignati0n 0f the U.~. 
P~nit~ntiary as the place of confinement was unauth0rized. (CM ETO 
1·1925 Bullock 2 J,,ug 45). • · • 
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(19·,,,,_) _..,.___Ri;bberv 452{19«'1-21.) 
(21) . 

.A:r;ir:n~ 0ther t}1j ni:;f"; f>.cCill:'e.J. we s ~'Jund. {;uil ty of the r0bbery 'of 
governmrnt :11r0~)ert~r fr0ri anrith~,r, in viole.tion 0f AW 9,1. HELD: L~G.n.LLY 
SUF?ICPJJT. 11 The evidence .iR-undisruted that fl.Ccused tonk the army 
:..?istol as alltgfd. * * *. Tl1e Specificrtirm e.lle,:;es w..d the riroof cl€arl:; 
showi:1 the offense o.f .r0bbt>.ry * * *, which is not an ·o:ffer.. s0 der.0w1ced 
by .b.'\-1' 94, but by A~i g~·. :-i')':rnc::-·,· the crr0r in laying th0 ch?.rge under 
the :rtT't'i'JM' AW did not injuri'JUsl;r a:ffrct ElCC".L.S6~. 1 S SUOStttntie.l rit::ht!li, 
nncl thi:- f1ndir.;; will b_e r.i'0d:i.fiE'd t, s!-1,.)W e vir,1ri.t!.0n of ;.~,; 93 ':' * *. 11 

(C~ ETO 15851· W0lfe,· ?l Se~ 45\. 

rGt Dircested,: 
8556 Gpr;:-i sc'n (gaMlirie; chP_rg:ed unJ.er _..,.T·! ':.16; u:luced to Nol. 9,, 

l€seer) . · . 
.. 9;05 Snllivi:>r. (f,ir.:-ct c!:P.rL~e; nh0, n lesecr t·') .·CJ 96) 
108£'8· Willir:>:ns ,__5:t Pl (chrr;c;ec1. un:Lcr .:.'., 96; re1:lucec1. to ~~'.t 9,1 lee~er) 
11830 frrePn, Jr .. et ::>.l 
13276 Clo~.rer, e ~ 1:"'.l (gal"oli~e; cl::ar~rd under AW 96; reduc~d to AW 

9-~ les~cr} 
15f)66 WilMn (~asoline; cha r£:ed. U..."ld.er .A'Ai SG; roG.uced to .all 9'-1 le s!'e r) 
15868 Connollv (~ovt bicycle) 
176E4 ~ianic~ (?er.icillin) 

·.Cr~eP Eeferfnce8: 
416(9) ·~.<978 r.reen (tireP E>.!id. ga.sol.ine; c.or::ua C'..olicti) ', 
.,, "' . ( l" " ' 7 ... ~ St ' i l' ~ . . )"%<:''." cg_ ~ 1;; ~,i,il ,l'.l'l.P.r, 1r.e Pr.,, J.err1ca:'.'d:l 
L15-~(16c.)ll'J:<G '.:''~0r·1e...._Q:. (bJ..ac~i: mD.rket; fines)· 
45Ji(lEil 9?82 1Hlh (b>c:r. ":lar'.'::et) 
·4s(1saH:??03 Err0c. (bleck ma.r!-rnt) . 
451.~(18§:)11076 Wade: (bloc::: r:arket -:::A.8'.)line) 
454( 18~) 11075 C!".e R?i':: 'blecl~ mrr~et ,,~ec1>.olino) 
45~( 11) 10027 We tt:uford. (a~) 1ly to O\•'n u::;e), . . 

14·:,.09 Griff'ir., et al, (charfed. ui.1c~er .A':l 8·1: 
. penite~tiPry confi~em£nt) 

454(18§) 9543 H.."lvmer (.A~·l ss e··?ecification) 
45•!(18a)l3:1Q2 Grt'en (AW ?6; 4\{ 8~) · 
454( isi)l0864 . Smith ( ..,,11'. 96· BJ.ltck ::if'.r~et) . . 
45~(1ea)1~15s ~. et al (.:i.1,.; 96 n·1ack. ~·1~r1:'ctY 
454( 18§;,)15197 BlP.c~<'burn (.r.W 96 'blr>ck 1;m:r'..-r0t) 

"The rr,aximum -,unishment for the wr".'lnl"ful Q,i?·.;0sitior. of :)ropcrty. 
:of the. U.$. furnished And intrn0.ed. for the milit1:1ry service not in 
cxcet'F of $20,Q,) in value is DJJ, TF P.!1(1, confinement at hard. laborr 
for Pix rnonthf1 (l''Ci.'1: 10?8, pA.r 104.Q, ;"i 100) nnd the included offenl'e 
of· E>tter·i,;tin:i; .t0 make r;:uch di?1)0'l'ition is su'b,jcct to ·the snme 
naximur:1 limits ·of :)unishmEnt (MCM, 19?8, :;Jar lO·~g_, ? 96) Cl.f 212056, 
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~52( 21) ( 21) Wr')ndul Se le or Di. s··)0 si ti on 

)mith, 10.:SR 199, 209(19:<9); C~1i '.)1:3312, Artibee and Bnrr0~~r 12 BR 153, 155 
:19:11). 11 (CM ETO 10898 Willie.Y'1s, et P-1 ? Jul 1~5). 

Accused officer was found guilty 0f a. violPtion of i~i: 94, in thC'.t he 
T'.'lngfully and knowi.n.e:ly Ml0. to a civilian tw0 til·es, -,)ro··12rty 0:f t~1e 
·. S., furnished enr" intended for the mili tP.ry service t.l"JCrel)f, va.Juccl 
.t a~Jout $58.00. HELD: L~GALLY SUFFICIENT. ( 1) Owneri:hh: fhe. O!ll;'l 
u"bstantial question herein is whether tht:. evidence su:)-."Jorted the finding 
,f 0wnershi~). It "showed that the two tires involYed were '·)rett:r now' 
.P.rgc tires with civili.<=in tree.d r.:.nd marlced with th<> words 1r:iilitary 1 

nd. 'Firestone' in En<>:lish. CF1·-,t.<1in S"'**, who wfls che.r,c:;· o. with the C:'.uty 
f kee:Jin;; 15 to ?O trucks running in e.cc:used 1 s regi"lent ·, tc stified that 

'.11 t~1e tires he hPd seen with civilie.n tread. thPt h-'1.d been purchased by 
he military uere markcc. 1 I'lilitnry 1 • Ia e.dclition, e.ccused in his 
:ri tte:1 confession st<>te'l. th,,,.t· he hP·i received. th-2 su.r:i of 10 ,000 fro.ncs 
for t'.'ITO tires 900 x 20 ·_)rO)ert;r of thE U. S. g'.)verm1Emt 1 , r>.lthough o.t 

,:p.e trial he testified thl't he l:•i never P<elivererl th~ tires -incl. the.the 
iad two 30 x 20 tires which he ~:<td tr>'.{:en from q ~•iece of Ger'.:-,P.n salvage 
:q_ui::;iment." The court was 11war·r-ntEd in inferri~~-: t:1rit tl:e tires*** 
;ere 1prO)erty of the U. S., fm·nishec1 end int,~ndc:(I. for the militc..ry 
;ervice thereof' * * *.ft ( m.: :E'.'.:0 ll~~s7 :Bo;y.,'i. ?2 Ju:'! -~5). 

Accused Lamb, Crur.i) <>.nd R.')1:in s w~re fot::..ul zc:i l t~r of tl°:!" l;:i,rceny 
f government ge.s0line Pn·~L the i;iise···lic<ti·::n :;f n sover::.::Jent truck 
'Il a.bout 28 January .19.;,5, in vi0le ti ·m 0f ~~W 9:1:. ;.ccusEcl R0bins was 
·ou:'ld guilty r:if nn AWOL in vinl 0 ti0n of Av{ 61. Ee we.i::. "'1ls0 f·mnd 
;uilty of two se-,arFtte AW 94 s1iecificati'ms (5,) 'lf stee.lin:; g'lvernment 
:asoline and containers 0n about ?:<. Jnnurry }9:~5, e.n1 of dT!1ilPr thefts 
n about 25 JanuF..ry. Accust:d Willir>ms wns. founo. :;:;uilty rif 1~w 9~1 

-Jecific.~ti ons (s:) of stenling pvcr:mnent gE'.Mline enC. c::n tr-inors 011 


b0ut :::1 Deccr:1ber 19"',-1, r.nd (.£.) of f'ir:iil?r tl:efts 0n rb0ut 28 J'-"n1J2.. ry 

945. HE1D: LSGALLY UT~FICIE1'7T FOR Tm; SEFAE...T:BJ AW 9,± SFECE'IC • .,.TI01':S 
.G.i.DTST ROBINS .6.:FD 1.'ILLV.I-!S. (1) The J0int Ji!~ 9~1 Offense wP.f'! 


~tablisilec1, i.e. tl:r>t the .threEO nP.med accused, 11 in the 0:::ierr-:.ti0:1 of e. 

')int illeg~l enter:)ri8e st0le the g-.<:soline %'nd conte.iners enc'. wrong

·ully nisn~i~)lied t• their 0wn use Pnc'l_ benf'fi t the govenrnent true~: * 

* The rr.isuse 0f the truck: wP.s within the sc,;.>e nf the Fnter··)rise. 11 

·::-:e AWOL charged ag2in:=--t B.--;bins i,ras a1so estn.::lif'hed. ill_R0bins; 
:T,r 91.'.;: Se:)Rr?.te fhecific"'t;_,.ms: ThiE> accused "in his v0luntriry extra
'uiici<".l statement v.d.'Tli tttd J:-1i s ·:'lrocure;:-ient 0f :n contr>iners ancl lS.;3 
"P.llons of gas0line r:in ?:-Z. JA.nuary -±5 an-:'l. thP- sarr.e :r:u.';lber 0f containers 
!ni same eJnount 0f gasnl:ne 0n ?5 Jpnuery by use ,1f f.s.lse and frauclulent 
·eg,ui si tions. However' the COI'")US c"elicti W1'1.S insuffi d ently 
~stnblished. Omitting the C·"nfessirin, 11 the re qui si ti_r;ns stand 
mques\;ioned 2.nd uni:rnceched. 11 , but 11 there iP n "Jt even :::i. su;c:.O?~;stion * * * 
that the transactions wen=, 'lther th2n n0rmal * * * There :1. s not even 
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(21) Wr0m::ful Sn.le 0r Dis-ti:isition ·~52( 21; 

n sus,:ici0us circunst...,nce or inference * * * True, there is evidenct: 
th::ot R0bins wes not .?.utb0rized to tr1;i.ns1)ort gasoline or assign<cl e. 
vehicle for the ;•ur~10se of obtaining g~snlinc, but such ovid.ence is 
of n0 VP.lue * * * becauf"e there is no proof" thnt accusec'. •..ras in fnct 
tl:e '1ersnn wh::i signed ')ther names to ::escribed deliver:r sheet!". It 
is i~n0ssible herein "tn ~iscover * * * or infer * * * the slighiest 
su?;£:estinn of ,~i sfePsr-.nce nr cialfen.srince." This con•riction, bPse:l 
s0lcly 0n P c0nfeBsi1m which f"h0,:L:. hlwe be~:n exclu.clec'., ~'!as impr,1:»er. 
(3) WilliRms· A'.v 9,1 Se·.;~rP.te S:1ecific:::1.ti0ns: The allet;ecl Fillinms 
0ffenst>s Wfre C0''lnletely in,11:":1endent 0f the offenst":s charc;;ocl agn.inst 
tr:< other Pccusecl herein. 11 '::he fr.ct th:::i.t WilliRi::s w~s ch~.r,-o:eG. with 
nnd •:ms trie·'. f0r .cri"'lC!" j__n'.:\~~i:J'.""-ifr..t rlf ·if th:;pe C·')::'"'ni ttccl by the 
Lamb-Robins conbinr>ti'm an·~ b;,· R0bins Oi}err~tin.:i; alone is a hiehly 
irr:nortant f<>ctor in <teter~-:inine: tht:· ler:~=tl sufficiencv of tho record 
of trial with res··"iect t.-; WiEi.n.:ns~1 • (a) Fi;~t S·,)ecification: 
Williams' cnnviction here'ln re steo_ bRsically u )Oi: the testimony nf qn 
HccnJ'!T/lice, a se:f-a:'..:ni tte;l f 1)rc;er an~I. e.:i. utterer of frauclulent 
requisitinns. (See MCM, 19'?8, :)Pr. 12<c.§:, •) 132 an(._ 9 A. Jur., sec. 72, 
p. ?76 for the CR.utirin with whi~h such ter.timony raust be received.) 
~he evidence we.s '''~=e.k R.n·~- disc·1nnected; was 'Jf sus:_;icious circu:nsta.nces 
In CM ETO 6397 BuJlPr,it w~.s "'ti=cted 11Althcu·~h it is generally rec0gnize1 
t:b..P..t a C'):lvicti0:: ~<Je,y ')e suy)rirtcd by circur:ist ·}1tinl evic'.cnce P-l0ne 
* * *, 1 circUDstnntial evide::ce must cJ.·1t nnly ~)rr1vc e.11 the elements 
nf the ,,ffense but :~ust at the sr>.:11t. time o::clu·t.e ever:r reas1me.ble 
hyJY'thesis exce~"Jt guilt' * * *. A. Mnvictirin uym circumstc-mtial 
c-vidence is n'lt t'l be mstf"ined unlef""' th.:c circuT:lstnnces are 
inc0nsi !"tent ,,,i tt innocence * * II "The r;nly volir:l subst::mtiel 
evid(;UCE= tenr"cin,~ t'l esteblish t~1f"t Willir.ms r·ctu2.lly roceivef, the 
gesnline uprm the br>.f'is rif the frAuAulent reouisitioi1 ·is thl",t the 
requif"i ti0n waP :fr:rnnc. in tb' .fi lcs ~;: the battali·)n Q'.)::rlr:JRnclcr Mmetir.ie 
subsequent t; 21 Dece:nber. 'l'his is n sus:'._',icirms circi.::..'"'.lstance but it 
is CETtninly nrit sufficient t 0 exclu:ie every reasr1112.ble hy:·_)Othesi s 
except the one ~f Williem 1 s ~uilt * * *." The rec0r~ wns insufficient 
to su·;~10rt thE· firnUn;:: 0f fuil t hereur:der. (b) Sccr,:1C:. S·1E:cificr ti 0n: 
The fint.ine:; 0f r:uilt 0f h:rcer.y of e:as('line Pr!C~ cont··~inors 1:.erein 
c1enEnc1ed 11 u1-;-;n circumstentinl 0vidt'nce. Tht~ 'IJ:'osecution basE:d its 
cese ::iri'1i2.rily on the f0rr:E'.1. requil"ition P.n:': the i:.>sae sheet of POL 
Dum·.) * * * of ?8 JnnuPry 19..'f', !"u:-r"Jlfmented by evid.e:i.'lco thnt the 
signature nf 'J. '.:IilliPms' tl-.t>rc,l)n 1'.r~"' th.<et rif e.ccuso0.• * * * It is 
imn0rtant t1 n0tc th!'t the issue !"heet d1es n0t fds.clr·sc thn.t 
t:as0line 0r f'ny otl'.:.er r<.rticlc •,..ms t€liverd1. t0 'J. "illia":ls. '"· The 
issue sheet ')f thE" issui~~P' f.u..'rl·i f«ih•d to f'h0w th0 n.llcr'.E,C':.. items to 
heve been clelivort-~.• (Distin:;u.ish Ci·1 ETO 12793 Crur:n, ~t nl). There 
was no c0nfession in the tnst~nt cr'.Re). "There is i:.0 c:irect evidence 
that /n.ccus.en/ cUCI_ :.'resent the requi,,;iti'm rct the Cl:c.:.:a::'.! 0r thnt he . 
!"ECUrecl ,~eliver~r rif the r:nsr)linc·." The evi<:~_ence WC'.s t00 weak (~,eteil) 
t0 su1T0:-ort 0n inferencE• 'Jf c:::uilt. ("l) J·1i~t r-nc1 C0:.v~2.n '.'.:rial: ":'.:~·)• 

riilit::i.:-y exi.=::er..cy -:ir necesBity is revce.ler. b;,r the record.*"'* which 
·CO!U~)ellcd the C'lll!?>lidf' tion for tric:.l nf tlc~ charL·~es a,~.".inst Willia:'.ls 
with those ::>.,_::r~inst 11 thE" 0therr. "The Williet:ns' chr.r::;cs were 
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Jn)_. Wrongful Sc-1€ rir Di s ..l0sitio!l 
•. •.• •• - .• ·-- ••• " . t 

uncon.. * <t< . The ~-,rRctice foll0weo. is e. <'1.Pn,::erous one encl the11ectoG. * 
:;resent cPt.se i~ f!n illustre.tion nf th~ ;-ire.jur.i~e. ~hic!l mrf reFult. * * * 
The evtc'..ence nr('-J.net Willir·me " * * was. wi th?ut driubt col0ri:CI. * * ~· by 
the hi.;hly incul--if'.t!"Jry evidence a~~inet the. oth~r nccueed. 11 Fundar:ental 
federal J_)rinci·)lee ere P.:.Yilice"ble (excE:'..)t e.~ r!10!'tifi~/l). (CM ~TO 10575 
Ln"!lb, et al ?.O .i~u.? ,~5) • · · 

'.Ar:iong other thin~s, e ccup.·ct wf>.s· f ··urtcl ,mi lty 0f · (n) ·misa~i "Jro:)riating 
and selling 8 casee of r0.<>.et beef, :•r'Y·•e:::-ty 0f the: U.S., rnci. (J2.) 
~ttemptin.::; to utter R C<'.U..'YJ.terfei t $50J ..:..:.:t~r~ce.'1 O-ree1i Ser<l Fote. I~LD: 
L~GALLY .!IIJSUF?ICI~~T I:i.-J P.•:liT. (1) . ...~.·J 9•±; r~1si-1:nr..,··,,ri,.,tinn rnd Sa.le: 
The·· s·,;ecific,.,,tirm herein P..lle.2ed both the. mi ee.!J:·)r'l)ri~ti on and sale of 
the roast beef·. 'Ihe ninth -~-iPr1"c".ra-ih rif ~~',; 9~1 is rE:l~~vPnt. It 11 den?unces 
tw0 se-)£1,rate an::1.. 1H st~nct 0ffense's: (e.) a :!lif'A.;(rir'nrir>tinn ~n.i (b) a 
~vr".ln2ful snle * * *. The specificnti:m is ·"lb'v.ir•u8l:,' rhnlici.t'!US * * *· 11 

H".lwever,-. 11e.l t'wugh it •t1as ch::>.reecl th"'t accu?ed. ctid 1knowingly and 
willfully r.1isa;i._-,r.o::iriP..te ~l"'.d eell 1, the grava:P.1~n 0f the 0ffense alle;;ed 
was the unle•".rful trr.nsP.ct ·rm• . 'The mi sa:?~)ro:;rir~.ti0~ ri:ic'L the flf>,ie 
c0nstituted substr.nti0:lly a sin.:-:le offense. '.\hile the ;lea!'.'1.in . .; is not 
t0 be comrnt:n.eleG. es a model or P.s a ·1r.e,cedent, it is n"lt rnen t0 t:he · 
0bjection th.-·t. it C'.ic't not inf0r"1 accused of the. rcature 0f the offense 
which he was requirer. to. r:.nswer. M0rewer, the fnilurc of the.clefc:i'J.se 
to ...,b.ject to the r>:;>ecificPtinn mf'.y 'be re2:~rc.ecl P..s r>.. wf'.iver .,f P,ny . 
clef0ct. 11 .ii.lsr-1, 11 the ~ * * * W0P trie<t u·:i!')n the tl:c0r7 th::it /r..ccuse~/ 
wa.s r;uilty 0£ o.n unlAwful sale·. 11 .ii.ccuse·:l 1_s ri.d:tt.!': were nl")t ... rcjucliccc1-. 
lrhe evic1ence suw)orteC. the find.in2 nf l:.is r·uilt n t::iE> iPsue~ ·0 

(\Hnthro:;_), Rejri!1t, 1920, rn. 14~3, H:~; ~78 Fe:"c. 84\9, 853). (2) 
Atterr1t to Utter Cl"Juntsrfeit: Fe~ Crim C. sec 151 (18 US~~ ~65) 
cler,')unces as cri:c1es: 11 (a) ~~n attenr;t tn u.ttcr, with intent tri <1.efraucl, 
a counterfeit oblif:-:atirin l"Jr security 0f. t.he Dr.itecl Rtr.tes, ··nna. (b) the 
i10ssessio:i of such ".lbli£:i: tbn P,nct sccuri ty with intEnt to r'Lefrl'.',U(t. 
They are ·sei)P.rate anc'1~ :'t.il"tinct 0ffenses, n0t .-;ne c0r..tinuous r;ffense. 11 

Sec 163 of th<'.t c0de (18 USCA 277) is P crim;JPni'>r. ~t.r>t.,, ·which :,:-1r0vicles 
that lllwhoevershc>ll TJ8-l"P, Utter, l)Upl:ish, nr SEll, ')T.atte11..;t to ~lE'-SS, 
utter, ~1u'biish o.r seli, * * ,.; or wJy; · s!"Pll h~vE: in his ·.)OSPessi 1)n <'.rry 
* * * COUllt6rfeit cr>in r,r OP.rs, kDOWl;:'l/:'. the S8T'.i6 t·1 'he*** 
~~unterfeited. wit1

- i..ntr-:nt t.0 r.efrPud "' * * ~·heli 'be finet'l. 111 •. 11 The 
i:qecificfition here C"lnsiderect chAr,;f·r't the< t r:ccuse"i. di cl 1with i!ltent to 
:tcfraui \.7il'.Lfully., unlawfully finc1_ fe.10niously F'.tte"'l)t ·to.. uttEr as true 
and ge.nuine a certr>.in c0unterfeit A'."leric?..n .Green Sei=tl F0te 1 • It is 
0bvious·!.the.t he was nnt chrr"'t:l't with the. frA.urlulent :_'lossessinn 0f the 
c•rnnterfeit n0te. ti i~ccusecl. 1 s extr~.1'.'!.i.9.1£1~<;j;ete'De:nt sh0wed. that he 
11 Rtte~;ted tn utter this c0~nterfeit note. 11 E0wever, ~s c0r~us 
delicti, tl1e ·.;rosecution 11 ~;nved merely thr·t eccusec':. we,s in 1)0ssessio:i 
l)f the c"unterfei t nl)tc at the time he was teken info· cust:Jc,y 'by the 
military :,olice. At th~t )Oint the evV.ence etr1,·11ect. There is not 
evE:h a scintill~ nf ·evir:-ence thtet Sl)!'1€1"J!ie Rtts;:"i··,tQ.Lu_utter the note. 
The cv1'1.cnco "1ef"lre the C'lurt. Dnd P.ccu8ed 1 

"' st".tement w~;uld have 
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AW 94 

(21) Wr,..,rtcf~,?le or Dis·•nition 452(?li. 

sustPinect a conviction ')f the che.r12;e of )')SSession of a c0unterfeit 
n0tr· with inte::.1t t0 C.efrc.ud, e.nc". the case at:.ca~_nst accusecl shoulcl b.o.ve 
bern s0 lPic't. E')wever, when C'msiclere.tion ·is given to the fPct thnt 
Crm.:::rE"SP S~)ecific~lly e.nc'i. ·)r:rticule>rly denounc~d as a se:;)e,rcte crine 
the n0ssrssinn 0f P c0unterfeit 0bli£rti0n ~nd security of the U. S. 
with int<nt t0 defrPud, e.n"t t• the es!?entiA.l differences in t:hc ·eler:ientE 
of the t1•10 crimes, it h mf>..nifest th0t :;rrrnf 0f th.<>.t offense .Q£.D..'121 
f0r~ the. c0r,1us delicti 0f ·the se·,Jarr-te crime of attcm)ting t0 .utter 
such obli~ntions ~nd securities: -The )rosccution, tberef0re, fniled 
to :;)rove thf> C".l!'"'.JUS f.elicti. rif the 0ffense * * *. 11 . The confessio!l 
wa:sdm~a~':lisf'ible. Pr0()f wns i!lsufficifnt t0 sh0w e.ccused 1 s guilt of 
this p;·,ecificriti0n. (c;,1 F.TO l:i:7o7 'H."usrl ?8 Jul ,~5)_. 

Accusen. W's f0\L"'1.d -~uilty nf v~rious "bl:>ck narkct offenses, in 
violeti0n 0~ AW 9 ~. H~LD: L:?G.<1.LLY SUF?ICI::TT. (1) Tl1e eviclence 
su~·i:· 0 0rtdt. the :'inc1in ··s 0f :u.il t. 12.2 Cl"\nfe ssirm: On 16 Nay 19'"15, 
accus-:d 1o1fls in thE cust.;rtv ,..,f t:r..e r.lili tnry -~)!)lice f0r the _inste.nt 
offenses. Both l'))'l ;~V't c1J~te 1'1r:.:1. r,n ?.? HPy, 11 he wns subjectecl to 
inqui toi toriP.l tre~- ', 1E·n t * * * ~ He wn P. incr:.trccr.q tee: in a J3E:lf~ian jail 
for three 0r f'"'ur : :?,~rs bet':l6e::l the t1:1•) interviews. Du.rinr.; the course 
of the sec0nn. inter-view t•,r-, written st·1te::ii:nts were ·)re~;i..'1.red. for his 
sir;nnture but were nevE"r d~~.::·d 'by him. They were deetro;red by the 
volice enc't no r>tter:nt was r:ier'l.e t() rjrcsent their !"Ubstence at the triA.1. 11 

Thereafter, 1m 23 i'.~y. e.ccu!"ed war,- r\°turncd t'"l his com·:;<"tny and. 
interviewed by e. co:n:·,c.n;y- 0:!:';'icer 11.·h') ex:)lainer• .A.':J 2-~ to nun. Accused 
then signed a writ ten ::t~.te::ent _·,r€"iared at this latter tine, ,11hich 
was subsequently £>.c'_inittcct in evidence ov:er objection as a confessinn. 
For the :;ur:·,rises of this 0~1ini0n, it is Pssi..;.;-:ieC. the..t the earJ.ier 
ctestroyec. c0nfe ssi0n wa.8 invnlu.ntP ry. However, the evidence shows thRt 
the final cnnfession was voluntery. In dete:ruinine: whether due ·1rocess 
unc".er the 5th .'.tmenc111ent was vi0lated, Lv0ns v. Okl~llo:na, Su:_1. Ct. Re~1. 
1208, 5 JunE: 194,.h (l!~th Amend.rnent) is to oe -f0ll0wec., and. CM ETO L86 
Mn.cDrmeld, et r>.l, III Bull. J~";.G 2:?7 (194S.) distine;uished. 11 The fr--cts 
of the inst1 nt CIJ.se -)l<:ce it well within tr.e r.!Ylbi t 0f those cases where 
the ·legP..l cluty is u:'.10n the trier? of fe,ct (in tti~ inst?.nce, the cnurt) 
to deternine whether the f\8C')n<', · crmfE ssi0n was given unC',er continuing 
cluress, c0ercLm 0r corn:)ulsion vil"i ted u:)on the rtccusecl which ~~·rOC'Luced 
an invelid firi:t c.-mfessirin m1d thnt the finding of the tr;ters of fret 
shoulct be .occ< ·.·,ted ~s fini:.l u·,on ju:licif!.l ·r·.~'.i:1ellnte review•. There ere. 
n'."l c0nceded. f ...cts in the ini::t~,nt case .wl:.ich are irreconcila"'olo with 
nccusE:d 1 s ::ientr i · f!'eE c10m whEn he f:.PVe the cnnfe ssion admitted. in 
evidence. 11 (CM ETO 158·1::i: !Jic1i::er",..,n Jr., ~'; •.;.ur~ ,~5__l~ 

Accused i)fficer wa8 fr,u.n0. guilt:• nf a ,violnti.on of A''! 9L1, in thnt 
he wrrincfully cUs·10sec1 1Jf io. ±'J.vi.~'.~ .iec'.:::E:t, ~)TO:_'.ierty of tho U, S., 'by 
mD-iling the sanf: t0 ('..n ad'3rcsset in Yew Y0rk ttr0ud1 the U. S. mail; 
of a violPtion of .r~W 95, in th:-.:.t .he h[',d m:ide_a f~lse offici!1.l stater:;e.rit 
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FRAUDS·~G...~U~ST. TH! GOVER.,TM:E1T 
CONDUCT UlTBECOMHJG ::-J~ OF"F.ICER Al-JD GENTLEMhN 

..A.W 95 ~- •153~ 2~.-4n- · (?.l) Wrrmr:ful SrJe 0r Di si12.fliti')n 
5P.a-9) <211r· ·As~aun~·-'··:... ·::.:. ... :-... :. · 

. ( tlfl.) -Bi e:nm:v . .. ;. .
( 6~-~.). Brit ery 
( ~) . : Drinldng ~it~'0r in }~ePenc$ nf 

.Enli ate ct Men:.· 
. . . 

... . . . . ~ \ .. 
to a."1· officer when he stFted tb,.,t s~id. fly~n¢!: je.c1?et 'hP.d 8een returnecl; 
n:i.d of· f\ vi nl~ tir;n <Jf -~W:. 96, in tht'.t he mAili?d intnxi9P.ting liquots 
(cJ:i.qrn~)a1.;ne~ beheiictine, c0t;nPc) .t0 ~n ·~.a.ctreFsee in the U. ·s. in 
violation .r1f Sectbn 3-SO·, · Title 18, USC. HELD: L:SCt.iLY SUJ!'FICIEl:JT • 
.(CM ETO 165IQ,~T{n("sie:..·· R"'t Se:·, (5) ,· · · ·.. 

-------':"-'-

~;r,.,t Di,.c:estert: 

17167 ... •~ . (_cut inferi~r with e. ~mife) 


4Sl(2) · 17056 B1,~er (inr,ec~nt··assault on 
. . drl>' 

-:153( $a3) 12759 Trf.:.YL:J.J:. ( ....'.1 96 as .lesser; 
.....u~h civilian) 

'. ,.-..... ---·---
( <'.a) l3 L;i:i.::w : . 

N'.Ot a.ieestea.: , 
998.8 Strmt (Ia.entity; wife; wrong· mid.ti.le ini t.ial;. ne,.m(?) 

( 5~.?J Bribe-ry: 

'. 

· Crcs!" Iwfercnce~: 454(196) . 15794 Ruf {AlPO ·unt1..er .t'i.~'l 96) 
": .. 

·Accused 0fficer W"'-S f "u.n<'I. .;uilty 1Jf P viol•ttintt 0f ;..w 95. · H31D: 
LEGJ.i.LLY ·suF'.FICIEH':\ · "T!:e liiron.gful e.ncl grP.tui toue f1.cci.:··1t0Uce of money 
fr'Jr ·;ers0nPl 'Jrrifit fror.1 P: l7::..ye:=i,r:0lc. yriuth, a·:a:1s:·,1acEd ·:;er~on, who 
ill':ct been ·cnmmi tted to :the cPre e.nd. cu~t0c.y nf eccusEd in his C•:'.::1aci ty 
·f',.S a Militr'iy G1wernment 1Jfficer, is. cie~rly re":_)\Htn~nt to bE'.s:i..c · · 
conc9}1ts of ju!"tice • norAli ty e.nn,,hrin'i~ ;_:i.s t0 crmsti tuto a ~)11"..in case 
0f concluct.unbPcnnin,~·an officeranfi a .s-:entleme.n * * •·." (Ci.:! :STO 
17914 Hardwick 27' Oct "l§lt.. 

' <'•I• 

( 9) ·Drinking with 'Jr ·in .Frt SE.nee rif Erll~tf c1 liicn: 
, ..... 
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(10) Drunk_an~ Dis0rderly; Proof 
...(11) Drunk:_J,u.. Unif,.,rm: Pr"l0f .·· . .··' ' 

~ --~·•.,·/~.;· .... ;. ..&.....>.•~-~ ·...... '.. :i: .• ::;.:~•.+ ·· ... : 

( 10) Drunk "D~, Dh0r1forly; Pr0"lf :, .. ,- ... 
~ .. ; ... .' . . ,' .. . ., } . . .. . . 

}.Tot Di~e~tei.: 

10759 H0ule 

11271 OIH:;:;l'l. (in uniform) 


· 1E06?. . 'Finigan ( fn unifo'r:n)· · 

J.s;:i;o7 Bryr:n't (:YHil.!;li bJ.e' .i'riconsl'ite'ncy with :;ffens·e req_uirinh inten"t). 

168~5 Snvder.· Jr. · . · ~... :.::."..."'. · · ... '· · · ·,. . ,, . ... ~ 

Cr',.,f\s. Rr-fercnc-e·s: · 453(11)' (See .in Gene.ra:L)' 
·. · 451('9) :12480. ··Buck (with ...~w 93 asf;ai;,l t, 

.. ·int.ent) . 
.. ,:;,5~{2~a3) 1,2759. Trn.:vr..or ("-;uilty ·of. leaser 

· AW.96 offense') 
., " . .. :· ... 

.· 
: . 

(11) Drut,k in tJni:".,irn; Prorif: 
. ' ; --;---.-.-.. . 

... . . . . . ·. . . .- . . . ' . . . . . ~ 

·Accused offi >r was fr,ur:d ~il t;1 iJf· bein~ friund drunk on duty in · 
violet.~on 0{.Aw 85:··~f know-ln~ly'and wilifully·aT>lying .to hi.s.r.>wn use. 
Rn·a. benefit rine ·quart of U~ s. whii-1{.ey, in 'v:l.olatior..: of: ar.'1. 94; of beinf: 
drunk in unif0m fn viol?..t.io'n o{ Aw 95; and '0f ·violatiims of .kW ·95. to' 
wit: drfokini::· with. EM,· a,nd carryinz 1'. wea·:,!')n in'. viole~tion of C.i,I" 35, ·, · 
ETO 194 '• HELD: LEGAJ,LY SUF'.FICI:E:TT. :(l) The evidence su·norted· the 
finding~ of .;uilt. (?,) .i1.lle.ci:nti0~s: Und.er the allegations: described. 
offenr;:es occurrecl on or abl')ut · 15 Sel'.>tembcr 19;,-l. 11 It WC',S j)ermi ~tible 
t0 shl')W they occurred Pbout the sec'lnd. we Ek 0f Se:·Jt.:rr:ber 1?'1'1. 11 . As.· to. 
the A':; 95 spe.cifiGa ti rm, 11 while i't tc'H~s not af.firmatively a~y;c~:r. -tha'.t ,,\ · 
e.ccust-d was in. un1forn, the circur.istr>.nces su:r:_;ort the court's inference 
end finding tha.t PCCUse.d was:· in fpct; in uniform •. Though S:_1edficati("!l 
2 hf Charge II fa.Hf d t> P1ler:e· 'the ·1lflce' of tli_e off~nse ," (lefense did ... 
not 0bject th~r~to untH ·1ros.ecutio:-i' hact. rE'~hd..' ,Uncler the circumstancer 
tbi!=i irregtile.rity 11 • wa~· not. material. (:'.'} Ju<Hc1.r.l' notice wa:s 21ro;1erly' 
t?..ken of Cir."35, ~TO, 194-'~. 0{1.·ib.ict'k.c'cu~ed.·w~!=i ~har,::eh with ni?'t'ic-e. 
(CM ETO ioo~? ·w€1:terf0ra.: 19 Jui 45). · · · · · · · 

r , . , 

--.:-.---·-·
Accuse.¢!: 0fficer was· fnund p;uilty of '.rR)e of a·G~rman girl'in' 

violatirm :of . .AW 9.?, and. f?f. 1:-ein:C:: clru'.r~lt .<'..nd dieorc,erly w:1ile in unif:om 
in violl'lti')n 0f· AW 9(5.· . F.21D: L~J..G.ti.Li.Y- SUJ::i:"'.icn:Nii. "'(i') Tlie rPI,e was 
adeauately ~i:;t't>.bli-shed•. 'i?) ·Dr11'"!k ·A.n:'!. Dhor·ierly:··-·~Ji 95: ·There· is 
little evi~.er,Ce' thnt. P.CCU~e·d :Bite* nwqs drunk ir.." uniforr:i~ 'but such .. 
te~timony as wa·s· ~ffored. etnn~'..~ en ti~·€l~r unrefutcd. Frau S** te~tified 
that he was •v.ecydhi.'"ilt.1 , P.ncl.even•i..,rithnt.tf·l.l.rt~1er:·kx-,)le,::ntion,·1n. the. 
absence 0f evidence trJ; the· c-:in.trary/ thr-t ~U!"\tifi'ed e.~findin;.; that he 
wa.B drunk (}~C){, 1928, nqr, li'2b, ·n.ll1).· !'he 2'Bnern1 reqU 

0

isite to . 
cause druh:ienn.ess· t0 be ·a su:ffici~nt ground for c'onviction· under .AW ·95· 

i ·'I • ; ' 
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CONDUCT UlIBECOMDJG 1.N OFFICER n.1TD GElJTLEMAN 

'l53( 11-1?.n.) (11) Drunk in UnifoTI"l: Pr0of 
( l?pJ Ext0rtionRte SEl.les ti) Fri srmers 

is th.qt it be of a a:rris!' chP.rPcter (of which there is no evidence here). 
'Iinthrrn, however, deemed. it a sufficient Ftl ternflti ve when the clrunkenness 
is 1 characterized by some ">"Jeculi.A.rly shaneful crmduct' _(Winthrrn' s · 

·Military Lri..w P.nd. 1 Prt;cec'tents, Re·.)rint 19?.0, '.'>. 717). It is difficult to 
~)icture more s!-\P:neful crmrl..uct than th,c,t of .the ::iccused wh0 st~ncls 
convicted of ra-1e, and most of whose disorderly conduct t0ok :)lace in 
the ~;resence of mtli tary inferi()rs. It is ·0rescri berl thnt a i:necification 
pust allege f'.ll of the· elements of an off~nse (MCM 1928; ri11.r. 29,a, 
i'· 18). 11 The A':l 95 chrr;o;e herein I'.lerely alle.:;ed accused to hrwe beer~ 
11 drunk and disorcterly while in uniforn 11 , and wAs cleficient in this 
res:'._'.lect. "However, findin~s l")f guilty to the same char.;e h;we been 
U?held on similar l"J?€CificAtirms * * *, &nd in the absence of P. sl:.owint:: 
that e.ccused has been mislecl by a defect in e s~-:ecific.<>tion 0r his 
substential rights otherwise i:irejudiced thereby, no findins or sentence 
need be. di sa:!~jroved on thi F ground * * *. T:tert: is n0 evidence as to 
his clothin~. but the wearing of a unif0rm is a le~itim~te inference 
;from the ~)resE:n~e of g0ld bP.rs 1n hi!" shoulders * * * Pnd the fact that 
P,e was recognized as an Ar:ieric.cn 0fficer * * *. Eis conduct was 
e~isordorly t0 a hi~h de~ree f>r::i was cleerl;i U.nbec0r.:ing e..n officer and 
~ gentleiiian. 11 (CM ETO i..;596 P0tenrm. et al 5 Se-.1 '±5). · 

' 

(12a) ExtortionPte &~les to Prisoners: 

Accused I'risoner interr0g.e>tirm office.r was f'Jund r:.:uilty of . 

vi.olations of AW 95, in thP.t, in c0njunction with otherP,· he wrongfully, 

unlawfully anc', knowingly aided, abetted, c0nducted., supervi se·i, 

sanctioned, condoned, an~ en~a~ed in, for perR~nal gain_and ?rofit, 

commercial and.financiai traffickin~ in cigPrettes, cigars, candy, 

gum, matcl:.es anrt other su:;:nlies, ann in money exchE.n£;e transe.ctions, 

with various GermP.n "Jri srmers of WP.r in "1Ur8uance of which seic1 

su·nlies were s0ld t0 ~nd !"aid mrmey exchpn;ce transacti0nR nade 

with German ')ri soners of war e..t unreP soneble, unconsciom1 ble and 

dis~)ra:)ortionate J)rices. E~LD: L~GALLY SUF:?ICE'.l\TT. ·(1). The 

eviclence su·'.i~)0rted the fi.ndin,i:;f' of guilt. ( ?) The Offense: "The 

concluct of accusFd was <l. mili t"lry ".>ffe.J1£.eJ. lie' Rbused hi8 0fficial 

~?osition, He hAd chP.r;;e of the interrog~ti'1n rif Yirisoners of war, 

This brouP.:ht him Pn<'l. hi~ te.<t:n inside the i::tock:->d.e, in cUrt.ct touch 

with the ·)risoners. While thE:rc:, his men Mlrl merchandise nnd h~d 


financial- clee.lings with the ·nri e0ners, with the permission of 

f.ccused and with ·orofit. t0 him ~md. l::ir; men. It is obvirms thP.,t 

such transactions- Crlula. ee.sily im::,1air tl:J.e :1ro:-ier relatil")nshi·_;s e.nd 

d.isci:?linary requirements involvEd in !>UC!: P._.f'ituation. * * * In 

addition, it requirE!' li ttic reflectir·!l to ci.ecic'i.e that this ;_'.'1ractice, 

by American stP.ndards, was di scruU te.ble t0 th<" st::rvice. 11 (CM :STO 

j.0361 Scr,i.nhan ;;o: .Ang 45). · 


~--------
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.... ·. 
(l~a). Failure t 1 ·;r~vent EM f;rnr, Assault"i::.-,:.01.:r.l 
<1a) .· _.- Fr< he or:t.1~1111-'Cn.:.t)-f.~.9r~.t.£JL21: §.t"" tdit;,:·Ltf1 ·. ,~r;-;~( i:ct". 
(l9b) Fr:o;trrnhe.tT0n · · ....,._ .· · · · · la.::l' ~ :, 
(:?oa) Irr.m;.,r>"l C 1m{tuc~ · · · .fil1l..::!~f _ 

(?6e.2), UnlPwful Di !'!ChP.rt;e l'Jf Firr·Firn::t "
. -(l3a) · -F~Hui;e..-to---P.r-ev~nt'·Fl.! fr0n A~~aultinf".. ii_...~Gi-~i: ·· · .. , 

. . . ' • I. . .·- . . . : . 

Crni::~ &ferE"ne~- ·.·4-51(2)· · l 7056 Bo,:er 


: .l 

' . .~-=- .... ---.. 

:Fot Di~:el'!·ted:: .10364· · EvP.n~ ·: · 

;Cro~ i:i ~Refer~!lces: · .:'.:5l( 5l). :.·16;,54 · St0r:'1.r11r ·. _:_ ·· 
. . 452(?1) 1E555 Kneeter (re ;T.11.ili:rg U. S. 

i·,r0-.·,ert·r) · ._: ·: 
~51(17} ll~'.'16 Clrrke Ct:riJ.se :i.1:.ve1:.tl')rj) . 

·; t152(7). l~.;51 . KF!.··:lan _c_~1e.y qla!.m; . .dW 9"~~5: 
. r.mlt~1'J~ici ty) 

-~-------

. '(19b) Frnterniza:t1or..: 

t;~ '(5f:..b) 10~1~ol 
· 

,I.;
~1~~~~nQ~i- (~rntcr,1·i~at1·~~·.- {_I,,,.;.,.,·.(.•~ ,...... - . ;;J ·~+t•i'C'4•-.;,. "' ...... 

l~sio~r 0f A1l 9?) .·· · 

-.-------- ,. 


(2011)' Im!'!loral C!"Jnc:u·ct i · . 


·· _i;.ccU:si.!-d officer WP.f'!·-frmnd f-'.U.:tlty of n.. vi,.,lFti.on of AV ~s; i'·! tr.r>t, 
ol\ iJr about ~d i.:_ii'il 1945, he wr.on..£':full;>r • et..'.'. in tlw :n'0('!c::co :)f· 

enli"stC:d:. men·~· c~.u~·ed .El Ger.!1Rn .8·1..~l t() remnv~· !::~r ·c1~)t~1iJ:,~;_7~ ·3:c ·,1¢is 

di-smisEled•. RELD: L?GALLY. _SUfY!.CI:~~rT. 11ll1e alle~t-ions "' * .. lier<: 
com:_~etrntly :i->rovl."d. · Rez~rclle-~P-·11:f: ."'ccused' s· rf~f·nt,-:1f~~.:t c'f Gorr~e.::.: 
atrocities,, tl:e conduct !>:!:;.')wn e:~hibitF. individunl st~·t,~~rC',s of decency 
and decoru.'"!l falllnt~ btl"w th".: lid t ;f tolE"rHnCe Puth0ri te.tivol~· 
l)rescribed. fnr officer~ and ~:ent1E.r:1en (!I.CH, 19?8, }'.>ar. 151, ?· 186). 
(CM ETO 16888 Th'")r:J")S')r., ?8 Se··, ,~5) ~ .· 

.. 
( 26a2) Unlawful Di sche.r;>:e 6f Firear!:'ls: 

Crl"Jst:: References: 453(~6a.~) 

... 
.'. : ·.· .. 
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Aiil 95 	 CONDUCT UNB:ECOMHiG •.,r ')FFICE::;_•.:.•rr:J G:?:rT1EM.i01 

. •153 ( 26a3- (26a3) Unlawful Relea!"e 0f Civilian Fri£_0ner 
:·_ ~~aa-26aaa) (?6aa) UriconRcionabie Fr0fit~ 

{?6aaa) U!'lury 

(?.6a3) Unla1•.1ful Release ".lf Civilian Pri~oner: 

Acc-.:J.sed. officer was f0una. ~uilty .of the foliowin<"; viol~t"i.'):-.:s of ...~·i 
95: (.§) drunk in U.'1iform in a ··)Ublic· ··1lace;. (g_) d.runk in camr,; (g.) 
C)Ushing a civiliHn with a loaded ,.,i~t".ll i!l a ·.-1u~lic ''lace; (1) 1:1ro1w;fully 
and recklessly a.isc.har.i;in.£: hii:;. ·:ii~tol in a -:-1ublic ~'.JlPce, vith0ut r.::··8.rcl 
for those ~;:resent; and (~) Wron:ti'ully and without ~irO:_)er e.uth".lri ty 
effecting the release of a civilian :irisoner, then unc.~r E'.rrcf:lt in the 
custocl.y of loce.l Beleia.n :)olice. The confi r;.iin,c- e.ut!l0ri t;r red.t:.ce::l t::.c 
two cl.rur.kenness F:;ecificati ons te> r:uilt unC.er .i;.'v 96. E3LD: LEGA:ULY 
INSUFFICIEi:~T IH PART. (1) The drur_1r:~nnef'l" <;f e.ccusecl constitutef, 
violations of .b.W 96. (?) ReckleP!" :DiPcharr•e of ~irearm; ar.:J. Pusr.ir:£ 
Vivi:iian with Pistol: "The defen!'e Fhowe<i * * .. th?t t.heso2 0'.'~fe:::.ses 
were.comrr.itted durins the le.Rt Gern<"n counter-o~fer..sive nnd after 

. 	 instructions had been iPsued regardin~ the nc;cesPity for checkin,~ 
identification cards ot person~ in the vicinity by renson of the 
presence of Geman parachutists nearby. He i.r- i>ho1..,n to h.c;ve ectei at 
the reque-st of the cafe owner. Under Puch ci. rcumi:: tance s, it can 
hardly be said. that accused's conc.uct '•'B"' !'UC1: es offt::'.:.·:1.s s·; seriously 
a,e;ainst ~orali ty or decorum as to ex-'io se him ta social di P<'.:-rRce er 
that his action<> were of. such a nf'ture e.s to brine; c.iifr.onor or disre)u.te 
U:_)on the military service, as condemnE>d by;..:·; 95. 11 Only the lesser · 
offenses in violation <;f AW 96 were ~roved. (3) Release ~f CiviliB~ 
Pri sen.er: The record fnils t0 Ph0w tl:at accused he.d. an~,r euthori t~r to 
ef'fect the release of civilian 1)risoner!". I'0r ·:1.id hf. hPve e.r...y rel?.tod. 
duties. 11However, by virtue of-hii:> :iositlon Bl' an -officer in tl"_e U.S. 
Army, and acting only u·oon the reque~t 0f the wife of the :;riMncr, 
he exercised an auth0ri tN which he d.i·i n~t ~jOP!"t?f'P ani eff.cct0c. the. 
release of the '?risoner. 

~ 

InherE:nt in his conduct wEts ::iisrt::,'.>rE'!'er1tC'.tion, 
i~~6siti6n uuon the Belgien ~rise>n officiels unier c0lor of ~is 
Am~rican uniform which ru::ultd. in the unai;.th0rir.ed. rel~aPt-' of P. 


civilian prisoner. * "' * Bis conviction of thi.~ offens·e t=tlo11e ie 

sufficient to SUi)")ort the £>-E'nte::.ce ()f c'tismi<><>r->l~ Cc:.': :STO 1;:>759 

Tr~ynor 18 A~g ?5). · · 

CrosR RefE'rences: t15..J:(5'1e.) l?.:~53 lf.nrPhn.11 

· ( ?6aaa) Usury: 


Cross References: 454(5-~a) l?.·l5;) Me.rE>hall 
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GENERAL li.RI'ICIE 
. . 

( 5a) Army fu:;ub.tions; Violate 
(1.L.£:ssault and Datto:rx Pro_Qf 454(5a, 7) · 

( 5a) L.rmy Rcvul-:>.tions Viol8.te: 

Cross Roforonces: 454(49) l071G Cabbell (re docoasod inventory) 

(7) hss2ult ~nd Datte:rx Proof: 

Not DL-:cstod: 

GC37 Hilson (hoL1 vwmn o.r'.lUJld neck) 

10360 Gailey (Officer thro~1s sleeping EM out of bod) 

lli:i45 Sto.rk (ns loss0r to :.:rI 64 11 lift!1 rroO.j_)Oll and L.H 93 nsso.ult) 

14174 ~cock (plo.co_ ho.nds ::m c;irl 1 s neck; sinc;lo o.ssault) 

15252 Lc;r.1bort. 

165Gl !.t~:mcio (pl'.lce cirl' s hnnc1s on his penis) 

1601G !.u·ustino · ( throaton with cnrbine) · 

16891 Mo.rrs, Jr. (lx:i.tter<J, assaults sentinal by pointing Gun at him 


Cross P..oferonc<3S: 

ls lossor offenses to: 

451( 6) 11729 li£1j (asso.ult to ~lo bodily ham) 
451(6) 17707 Ha:.-,!dns (assault to do bodily mm) 

Indecent Libortiosi_Minors ate., 
. 451(6·r i1729 Hold 

454(38) 173.39 GunJ1in," (Multiplicity) 
454(6) 17586 Skinnor (lessor to L:i'! 9.3; insufficient finding 

of only crc.bbinc; ;:;irl) 

L.ccusod was frmnd c;uilty of an indecent o.sso.ult in violation of li.17 
96. HELD: LEG:.LLY SUJ?FICIE.l'JT. 11Tho specification allesocl and tho proof 
shows a vorit'.lblo assault .'-'.nc1 battery a.ccow~Janio:~ by a : -r.o.vo.tinr; incloc
oncios upon a fomo.lo of tg_n yonrs of o.~;o, o.nd 9onfineE1ont at hard labor 
for not uore tho.n five yo'.'..rs is authorizo'.:1 thereof (CM ETO 402G Moreno) 
( CbE~ETO 12711 Olloy 15 Jun-6r22. : 

L.rnonc other thincs, n.ccuso~l ·;10.s foun.:1 L,1ri.lty of o.n assault on nn 
ll yoc,r old Ge;.no.n sirl, in violc.tfon of LX! 96. HELD: IEG::.LLY SUFFICIEf'IT ! 
11 It is o.n ass2u:L,t a,.nc1 bJ.ttccy to 'fondlQ o. wor:inn o.::;:o.inst hor will ***• ' 
The nccuso:1 1 s unvrJ.rrcmtoc1 nn~~ unwe..nted conduct 0f insorting his finc-er 
into the child's ~;rivr'.tos rr~.s cloo.rly o.n asso.ultlT in violo.tion of 1-.17 96~ 
( CM_ETO 104L,5, Koffor 20· Lu.-- 45) _ 
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AW 96 	 . GENEFui.L AFcT IC LE 

454 (8. 13) 


°(8) Ji.ssnult ~7ith Drnrcrrns ''cn""'<'nr 

'F( t Dir;oster": ..· 
15062 Finirnn (tr..rcnt t"...shnc~t. I.Jr's) 
15091 GdJ.c.hrn (0ir.t run) 

. 

Cress Refer-onces: ·· · 
454(45,D;) 174CJ Murr'!rck (r.ssa.ult H.P. f'fficer) 

---- ..--..-
(13) At+.en-.ts in G·:mr·r~li · 

Net D:i.r°-estef:..:. 
96C'l Dennett (Attcm:"t to osc~ne .fr..-1r1 c(n.finer.,cnt) 
9272 Hr.;ros (Atten~t t,., csoc.p~ ..frf'r. crn.f'in~~r-icmt) .. 

•12381 P0rtor. (k.ttom:"'t tr"ciS}"l"'~.0 nf. res,.; lino;. lcs_ser). 

Cress Ecfcronccs: .. 
416(9) 997;~: fu.:.£2n (r:t.tcrr;-•tcc1·1::-con~t, rovornMont rcticns) 
454(54c.) 12.453 Fr:crsb:ll (r:i('rO wcrcs ris 1~.a.ttonpt") 
454(96) 14632 Lnn7· (ct'te!'l.)Jt tr• utter forced instrUMent; 

. r:.s lessor) . 
L..52 (21) ·.13707 Hr-tiscl ,(nttemr~t t0 utt8r ccunterfcit) 
399 17279. Cr.stino· (s0c0rn:r; :p:in. C·"nf.) 
399 16554 Gi.1"s'.':iil'rr.~l'o, nr ......cn.ccr.f.fc·r) 
416(9) 16104. :?GncEotto (tn scil rcvcrnT'lcnt vehicle) 
450(5) 104/~6 ~ (frntornize, r~imishnont) 
454(lf.a) 15197 Jhcl':burn, (blr·ck n.1rkc·t) . 

Amcnf 'rthor t.ri.nrs, :'1C~"1ser! w,.,s>f:-:·unr' rnilty r>f '.'.n ,...~tAJ'!1~t tr) cscnnc, 
in viclntfon C"lf A~7 96. HELD:.LEGLLLY SUFi'ICIDIT. Defense Counsel ricved fer 
n finc'3 inr· r·f n0t [Uil t~r: "u'.~·on ths ~·:i:-r.1 1 nc" thr't t:io cvir1.onco srr,·,:(;(! thr>,t even 
.	if accuscc~' s c.ctir•ns h:.-:r rrt :~oen intc:-ru:;itor"'. ~nr. he h'.f E:::lcnrcd f.r0n his 
coll~ ho still cni.1(~ r,r.,-t, h ire' osc~:v.ir~ f;rr·!"l his cr.Ii.fino!;lont i,:!').· tho st0ckdd£ 
bCCP...USO (~f tho l;-.cl:cC'. (1 00r ['ri(. f.rr'!CC, [U.~rrS ro,...l".lni:nr· botnccn· hin C.nc'\ i'roo
\..~.::10m· 

_.. 
. 

(..o, -.A J•~··v·"'s\ tJ-.r.rofA.,...c·,._\...- ;,,;..t 
;
,:..,,.J·lri.A.. :it·· r·f. • "n -~ ' *~ ·It. · c10,..,..,l.~i.JI •.&. '-''"•"nr1 

.t,; , 	 ,:' C., ..,t· tr.M"'tY ~·· ~'rt· '-~.1."'D'")"''.l 
1 r~' 	 -..·~'V ~J. .,...._ , • 

from th,o evfr'onc.::i thr.t ,...ccusoc1 knc\~T U:-cut, · '1r C'."Ulr'i sec the· locked coor nnd 
01::-.rd or EV.rrds, 1:n.:1 f0r r.ui·ht tli.t.t c.rrec.rs ho mi:i~r htw0 pc.(1 !".lc:nns r:f 
comrlctir.r: his escc;ie ~·1hich vm.s ii...11knnwn to ·tho· jailer. · Srccillritinn ns to 
the· ~robrbilitios of hia · finr,i C3Ct.;1e is unnccess:,r~r, sinco it is f'nl;r 
:r:iquirer~ thct there. ho o.npr:rent tr· hiT'l r. Mero pN.ls;r.ility r.f escc.ro. '.Ihe 
.deter:rd.nf tir ri cf his r\J.il t is l"l<"J1C sr lebr· fr0ri tho cr-•nc:it:i0n c;f his min<'! me 

. his. ci;nr1i1.ct ~t t'.lc· tlno *** ·It rm.s net. i~hrrentlv ir~:"'rssible fnr hin tn 
' 	 osco.pe. *';.-;'";. · ~'.w:·~ ·concc:._cim; th:-.t,· fnr · s,...'me ro-1~so'n° unlr.iinrm. tt~ · :-~·ccusof, it wr:s 
6,ctunli~r ir·1,.,nssibli:J, f(;r' hir: t•· h ..vc escrrof' frrr.i:· tho. skqk~1C'e, such fnct 
w0ulf nnt rircclu::~o tho CN1:~iss:i.0n 1w hin "lf thf.i r-ff<lnso ***. Tho o..ct 0f 
~ccusod in. physic.'.".ll:r c~.'."J''l.~~·inr c. ,·.r··rtirn" 0f tho coll in '.\7hich he ~vl.1.S 
lr,v1fnll~,r ccnfincc; with :intent t" cscc.pc thcrefr0r. 
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(13) Attcnpts .in Ge~cul 454~3!-3tl$·}1Ui; 
( 13) :S'ir;ar.iy 
( 18a) :Blnck Mr rk:i.;t 

is of sur·h a cb.ar:-ctor P<s to constitute a s1.:'.lst~ntial infri:::ip,cn::mt c,f t4~ 
lm._, '?l'ohi"oitin<; such cscr;::ia, _f-,!'ld sufficiently cstF.blishcs tho corpus 
d.tli.tli. of the crime nllq;ec.• • The findings of cuil t.~r P..re su11portoc: by 
the evidence. 11 ( Cii ZTO l,515t ~foot en p Au;? 45)_ 

( 13) .BL_J'.m~r: 

( 13a) lHr•ck 1•!1>.rket: 

i:ot Iligestect 

:::.: :--:-1~~7-5:_ rw_j;e:r·.· ( J;asol!:nc-;rcd.uc,3.i.,-_t·o -A'.f:i;f4~-'tS~c P.fIi) 
i:.;.os~ Wilsoy-, Jr. ct e.l ( consroi:'P.cy: e; thor ch< rt:.. cs)· 

_;i:;"JG G.s.rrisoa (reduced. t.; J.3 3'.: off0:'.1.Sc.;; d:.sclinc)

9406 Sullivan (roc1.ucecl to A'•T 94 offens0; Gr>solino ani jerricans) . 


.10390 '.'i'illiE·tns et P.l ~ r.::i~u.ced tc J;.~J 9~' offc:-i.se) 
123 31 ?ort or ( n t-;-, '3L:::t to cU Si~'J s c~ of ~;P s:-;l L10) 

13276 Clo"'•:ir et P.l ~ reduc'.:c. to .K" 9iJ. :::Jffcnsc; i,t.. soline) 
15666 ]il~ (reduced. to A~v 9L:. ot'fe;.1sc; c./'!.SOline) 

Cross Raf,Jr2;1cos; 
LL16(9) 957) ~ (0xyf;cn) 
L;.53(1;)765 Cle''~ host cxcharsc ~u:i":>lics) 

.. 

accused. wore f'.)-..:..."lc'~ ;~il ty cf YiolP.tions of A".:! 96, in that they 

wron.:;fully ei.r~d ·i.:..>;lr.'•'f"'..41 l;:.; conv..:rt ed to tl1d r o't'm lisac~ an CL sold d.es
cribed ·cartons of ci 6 vtottss valued over $50~ ?ropcrty of the British 
Govern:-:-~~1t 1 i:r. !tal;r. ~i:J.e review!::.:::; e.uthority :':oc1.ificd tho findings, 
to show tr..c,t the o~.::10:ts:C.:.:J r)f tb.8 cLarottcs wrs u.."1ic:-.own. MLD~ :WEG.n.LLY 
INSU:.: ICL:i:~~.. ( 1) Convcr-~ion: FE> t~l·-VE>rip_:1co::. The first specification 
ae;:;Pinst Kenny-_ cLu:·.rc;cd. t:::io c~nvcrsion o:· tho c!.,,:a;oettcs to his· ow::J. use. 
11 In view of the e..'bs0nce of ar:.~· cvic1.e::-"cia of tros-pass, it was :,:roper not 
to c!>..c.rbe larceny undGr .&.v 93. In ·lL'1.lo..v;ful--convorsion 5. tlts im:-:1aterial 
whet.r.cr the co:::ivcrter.·acq_uitcd~1j0ss,3ssior:. * * * by tr0spass or otherwise, 
tr0spass not bCins an ·osseriti['l cle::icnt: cf proof.* * *"Howev.cr, th.:; 
fir1d.in~ ..;f c:;tdl t 8.S L10d.ifiec. !:'USt be dcclaNd to ";)c i....'"lSUf:"iCiently 
suyr::::orted c:r tha ruco:i.·d. T:1c i:cvim1int.;_, c.uthori t~· "e:ffcctod a fatRl 
varia'.:'lce 1-:hcn it ChF.1.nr;ec» the alleceC. ow:-icrshi-v of the ci'",e..r..::ttes fro:J 
t:nc"Brws1: Govt:r~1!':1cnt 11 l'ts cher,_ed to 11 thc ownc~·shin of wnich is 
ur.k~:Ot'Llt, 11 en0. triUS fO"..lrlO. P,,CCUSC.d t_,Uil ~r. Of l'.ll cmtir.;)ly se:parnto .and 

·- ,... ~ .... ,, "': ..~ 
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454 (lf'n) (].f;n ). Dlc:ck rlrtrkc.t . 
. : .:· ~ ' . : : 
,~istir.ct c:"fEmSG frn". th~'t chr rcec'.. '.' . (2)Jri·~~~~:cr s.-.le; F·'1tc..l 

v· !'i:'.r1c2: s;hc s;-,ecific.r~ti'"'n '.':f dnst· 8-:ch r:ccusec~ ('oscribinr: their 

jt:·int ;;r,7n;·f~ll ~.n( j,r1;_~.r~·rcr sL,lo cf.. cip:-.rcttcs, c.lst'· t:!llec~c1 .tk.t ~ 


· tho. :: rr~ •crt:r ~~c l_cn~<:•t~. _t0 the. firj,.ti.sh qovcrn;ient •. · 11Vlliere $tlCh '. . '. 

C(1n¢':uGt .. is ch".!'ccr1 
· ·irv~-..1v.im: i~rf'~e;rty l1el"'ncinf to the U.S. i~nc1 · 

.furnisher,·· nif :~ntonrleG frr tho ,nilit.'.'r:r service thnrc~t: its cwmer
shi:-- r-nst tc ~llere<~ c:n(' ··,r«~·'l.1'Ctl "***·· · Sirlil?.rly, iri. r.ccrrc\111ce viith 
°the 1~:3! C'. rlC(rninf thf~ !.·.118(".tl"n t'.!.lC' rr0nf. ,.,f i::n incictmcnt the 
:-icticn of t1:.c rovic·'.·in:- .<'.ntt<ritv cffcctc1~ ~ fctc-1 v~innce *** 
in chc.n;·lrw tho 'r!ncrshi'"' *"** tr-" 'the n;norshi~ 1 0f 1·:hich iiunkr·l'wn.':·
*';·*·" "Tho roviGidn; ,.,,tl·;(·rity1 c rctfrn ~.ls" ~:l.C: rirt elir.-.in'.,te tho 
·;'0ssit:i li.ty th~~t the. ("7mcrshl7 ·X·4'.* !'1~;:-:;it. !1~ vc bcc:i:i .in. ~cc1.:s.ort·; .ntich 
\1r·t~lc~ h"::~:c renc'c:rcc' their :.1lc'"E«1 c-nc~uct n(\ r-.ffcn3P. H:i.<' these etllerec~ 
offenses ·::ccFrrE.:f "ft.Jr 11 1.rrj.'!. 1945 in,·. thE: ETO t!lc '.!K r'iflcf. finc'.1.ncs 
<.:f ruilty *H crulc1 1:e u~!'.oJ.:1 in thr.t :in c· ch foster.cc n ~ssr-:r )nc~ 
off.r,1-:.so w0i.·_lf hc.vo 't:·H:n C('rJr.-·itt\o(~ h1 vi"l" ti,,n 0f lotter t·f the CG :ETO. 
dr,toc 4 .Arril 1945, AG 004 0:--GA, Snhjtct: Pr')hihit:i.nri i-,·r·ii.iilst' 1Enr·1:r'inP' 
in Dnsiness 1 wl-ic:t r<:<'•.:i s :tr-, ·-·r rt: 1 l. · It is t}-;e •:,r-.J.icy cf t!lr:: The~t<?I'.' 
Crimr:~nnc".or th~ t :>:::rs0nnol subjcct tr !".iJ.:i t~ ry 1 w i!:'l. this thoi:tcr shell 
nnt, S0 fer r.,s Cf.n ~~c ..,VtJ_c\c:1 1 r;~i~-:tur~ .th:;, eccw-·r:1y r:f tho lihcr:-tGfl. 
c0untries nc·r use t'·~oir· ..,rc::-:,:~~·cf~ h:,;_·c :ir:::11·f!cr- tr- ;"1.1tl'.iri . .:,r... '.tt, ·ky · 
?lens t:·, 0btr,fr. any :.cf··~::.,~~r~i..,l 'r.'vin't:'.'f'C~ ff1:!' .thor.HK_'lvcs r:r for 0thors. 
2. Pursuc.nt tc th~s, !'c°'llc~~' r:~.l .. i'·("'.!"S(r1r\el snhJ~ct tr:- 1~.i lit1Ji~,. lnw r~re 
i'rnhibitcc". fron 1 o11;'h.f"ir~'. .:'.?1 b:.s!.nes;:i' ~n .tr.is thc<:t0!'~ -.):.··The term 

i ,...r'lr·· ......._. ~ .... ,__ ·-...... eot·: ·z. :t,... ..,,.: ~., + .. !..,.,c.,·~ .. • . D .,. .J - rt 11·· 1r" ~r·

€ll('~t '.Utt ..1, uLJ.SJ.,.i.OS.., .t.S c ,.~J.n<>. ·"· .. ,. .1.:.l(·C. £! ..U.l.i.Di.. ,-. i»e ll r ' . 


rienlinr in se~uritics, cx.c0r·t s<vin;-s lY'N\9- rr:ru}.r.rly ·t:rcihcr.;cc'· fr0m 

the issuinr F'"'VCl"n!'1cnt; f'".'St.'lfO str~r.1 s; TG.'.:':l (·Sk te; C"r >:tny ldnr". of. 


, rrorxirty in this th(l~".tnr fr-r ~TE':f,Cnt 0r :"Uturc ::-icrS,..,nr.;l T\r(:.fif. or 
iuvestMer.t. ft!. lC!·" ETD 8555 !(::;r.nt:T, ct r,1 ?5 Jun 4t'l · 

AccuseC. Wc.S fnun::-, ruiltv 'lf (1:;) 0.escrti"n frcr:i.~:.h,..,ut <) Sertcr.iber 

to 16 liover.l1or 194L., b ·vihlt·.ti:-n c'f AH 515; {l~) in cnnju!:'l.ctir.n with 

f.lnot::cr, wrc.,r.rfully c~is•,,.,sim·: c:f c't::scril,ec1 .r.Dscl:!.ne crns, 55-p:illon 

~rums, :-nf <:!.bnut 1417 ;•:-:11,....ns r:f ccsr-lh:e, :rrq·0rty ()f th<: U.S. 

furnishec'1 tnc" intcn,1 eC:: .fl'!' .t.he niilik.r;t•. snrvice, thu;~ · c' i •.ri:;rtirw ·snic1 


£1.'SCline ":md c·r·nt:'ini~rs· f'r1"1!"1.\ts6 _iri r.ilit~.:ry.:.c:~r-rr..tinns in Vic°'lr.titn.·· 

of .Ari 96;· enl'.'1 ;(c) in cr;n~1cnct:ir·n w~:.tb >n,.:tl:-cr, -"lis'l:iT'rr-rrktinf tc. his


' -,. . . • ' . • . . .. .. "50 . . - . own· use c.m~ "!::-':me!~ t, :~ r e scri. ocr' J._r!'"\:· .t.rucl-'. "·r..Ll'.(',( r;vo;-_ ..,;i · ; 3:I'. v10.wt1('n
.f '!°f 94· ..!!VTT'I •. ,.rr··..r·•,• .STTTT,'T"Il'1'"' 0r•'.f'" ,;..,;- ·~'T'"•T·,..T'"»;(:' Qi!'.'· •.q r:.r·. ~..... -" 9-''("'o ii•\t • i.L.J.JJ..i• .L v.t1.. ;...:·•.J. \.. ...-'.J..V :.;.·..l .i' J_._. .i..l-1 .. ·......U-i..'""\1..i..·1.l-:V ""'".cl.. 2·- ·-~·..tC.1°--!:±!.
.LJJ Crnf8isin1: Tl:2 _l"lu.;;stirp cf -!;,h0 v0:11r,t~:.r:'...ncss nf ·:·cc;uscK',1.s a:xtr'.'.- · · 
. ·~i ,.,1 . rt·--~· ,-~t·· .,.,...,",, ·"·~~-· i-,....i..~ . ~. .-, +}·. 'i~'- ... -.·~,.,··,;+r· ·,.. :r~s· ....Jl!L C~-. St., _,J,r..i, .·:: ...~J..i.,·;o;l "· , .... r. ....••.G .\:-~1,,_~ . .,.., ,,,,,,·n.c..·, 1.c. < • 


rl'l'".c-t-i <·n ;-f' fc-ct (r\-.t!"·'1) (?) ':'}·,..,· ['r ,..:,..,rti rn "".. "'> '·•0 t"'.(ll1~ tGl'r- ,..,rci·cri·
'·l1,,..-.....v - ..... '-· , . ., .... -"--- • _-...._ -~~-..- · "-'· ·- - ·'"· ... ··· • ··· · ~ V ·"' ··• 

..Cil The r:is-::,...: ..,.r,-.·.,rbtirn ''f tr.o .~rrr: tr·1~s :;1.sc' r'.c'nau·:tely:. ;1rcvcc'!. 

Tha·truck n;,;s·u~3ec1 by ~.:;c,_;_se,~· *-><-* tc c.'ff0ct (~eliv-3:::-v r-.f Cnvnrnrn.cnt 

cr-.so1in2 tc t:18 :;-(:CiJ·i~JC!'S, ;~i· stnlcn Grvrrh:.-.c:~t pr0:c;ty•.. Th•:; f.::.ct 

thr.t .-:cci.;_srr' l'.1ic1 rf't f'c+,,_1:';ll~r r'riv;~~ the truck is r.:i iT\1r\.r tETir.l cir 

Cl~r.1str:nce ·_in i't"CP nf the '";.C~'f f!rt he W'.:.'S D.fl: ·rct,iVEi r:-:rticip[~nt in its 

usG. l7hilc the "r'rosc.cut:: rn · f::J.l:;c~ tr "rG-:r0 th" t tho truck bcr0 the 

nm:ibor'' · c llq·i,r', . 11 th\'·· twi.?"·Erncc·· is--·s111>st,.,ntinl r'n0 U!1cc,~1t~r>vortcr1·· th:·.t · 

accusec v·r.s ·in tl!'ic:it:· rrize0 ·~cssr:ssir·ri. 1~f c.nr1 . cic1 Uf':·'.> r:it~.n~.t r..utlv·rit'y 

n 12t· ten 6x6 tr-i.1ck *** rrr~~,-rt~- cf' tb:; u.s. furnishec1 rnr~ intcnc1 ec~ f0~ 


·226": .. 
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454(1Cn)_, 

the r1ill.t1;r::- ~orvice there cf 1 • Thr< rrovr,!!Jcri. 0f the .<.ffonso wc.s tht';ref~ro·, 
rrt~vcc1·• It i:-•r,s u:nncccssr r~~ tc r.Ih ro the· nu:-:iror '*** enc' m~.ch nert «f tb:. ~ t 	 , 

S:;ccifj C'..' t.i•"'n m.r:y '-.c r1isrcrr.rf.c,1 n s sur-:-ilusrn: •. *** . Tho ccurt v1r.:s 

:·uthcrbe,• ti" t'.:ke· ':inr'ic':!."tl' nr.tic·o t'h:'t tho ti-t1.'cl{_ pr~s~.:::13or._ c._ ~·er 


ncrc t!mn $5o.oc;n J41 i:'-.~: 9L -- Bl[tck I;1nrket: · (n) Srecificnt:i.rn: Th~ 

l.2 94 l~Lck r"r rh·t s ...1cdf'i.£~:ti<fl funcr·mer.t~l1l~- f nllovrs :ICM; l 92r., Fr rm 
112, J'i1·:-· l, "T 252, ·dth the '.:~c1 fiti~·,n r:f ·the :---rir.::·se, "thus <"iveill!ll., sd~ 
i>sc-:l:i.r:t:. ·<n~1 C"·rtt:c:irPl:'S :'."rem usf; in "1il:i..tr.ry ,..,"icrcti(·PS. · 11110,,,cvcr, it i ri 
unnc;C;~c.rr;1 t'c cC.r:sVr.:1• ~:.tether the "1"r0 SGrirus JS! 96 Bl·;ck Hr.rkct 
(f1't:nsc f'f :!...!;t;~rferin1· ,..·,~th.rr '>l-.strc1ct.irir the ~-rns2cl1ti.cn cf th& -:::r.r 
i;::-.s .r. lle:·cr, ·h·co~:usc ~thcr0 :ts r l:osor.:t -tho ·~;:;ccssr.r;• i11'C""c'£' y;hich wc:ulc~ h-::.ve 
su_:o~'r!-tc::1 such ::· s 1~ccific· tir·fl:.: 11Ln offense ·i,m~'.cr .t:1e. n~nth ;-::-.r::-.frn;:h of 

.1.:·: 	 94 .i.s ·~ less·r·tr:cl1.i.tcf1 cfff.'t'ls~·('f the rrect6r offense unc"cr Al; 94 
:--n;" 'it r:Ul he :S"; cfnsj r'erod. Thn f::-.ct thf'.t it W!:'.S lG.iC uncer A::'%. is 
~.,,,..,. ....",..;,.;1': llT1~,... ,,. ..... -cjf''1°c~+-irw1 'hr_.r,;,4n ''llcr"'.:i th,-....... .,..,nr--f•1l ri1·<:>,.,fs"l cf.J. .. l i ... Vt.,;--:...l • .1...,1(· t:'.11\." ·- · ~- :..1 ........... •••·' .... ..._.1 .. <.V'-•· ~."'-' ~.f..-l, '- 1-,.1 1 • U ~· 


th(· c"escr.i~cc' ito~s. It is C't'~clu::'led tbt t such: e.lle['dicn· f::-lls within 
the ri:b;th. 'r',r"('r~.}'h nf J,1~: .94 r(;t\·-rrin,(; tr' fii'iC V'h'· II sf'.llS. C'I' c'i srri~;JeS cfll • 
l.ccusrc'· ~i,., n···t cbjcct· tr: tl:e rlc'•~i.nr. J1Hc t!'lcroby .ritcht prcperly b~ ' 
l:'(T''T'~cc~·:.:s r:.d.vin;· rm:.r rl:joct:inn tc thc-forf'l .0f the :-1er'.r~inf." CM 
16215r: M·1;r thnrnfcre bE: r1 :1 st~.n~1 1 i.shu1 , -clth.curh insofl"r cs it mirht be 
in crrflict rith th,, c-·~iriC';i hc-rrdr:, it is r.rt reliever tho.t H sh0uld 
b} fcllc•t!("C. D I:~rf<1 e:nce i n::hifo th0rc~ ~•1:>.S 110 I Sf' le f in the strict 
lq nl .. r:c::nitii:, cf. t~K-. ..W'"·::;::. (:¢c::n.t~o the r1ccnscc 1.nd ccr.r i..-:nion h.r.C'. no 
&uthr·ritv t: ·-~, :os t5.tls tc · G·r VC'.rrmc nt ....rr rcrtv r;nc in fr· ct no title 

c. J 	 ,. #- ' " • 

r~cSSCf0 ' thcrn "i{''S .hr ;;•ov~:r the o:·.ct 1.:inr' r·f t:rnns~:cticn· Conrress 
c,..·ntc::i·,lr~ tcc' t:h:n-:. it, ·tor:,:uric<::r' the st: le c"f G.f1Vcrnnent nr':ipert•• r: s e,· 


. cri"'!c.. 1.cc'l~ocr c1 frf;ctl~,r vi--lr.tcr tl::-: str:.fatte. 11 Ho w:.s'~ ruilt~/ 0f en 

;.:: 94 ·vi~l' t.irn. i£.l. 11 Cr·7'!'irr"1•nt 1!l ~ :Y.nitt:mtinrv ls r:n.:;th0rizef1.*** 

unoi ccnvfctj_rn .~.f 1 ·nl; ':1f1~l c"l.sr·,csiti--n ~:nc1 kri.cwinrl:r (:'.··r,lvinr· tc ('ne's 
:nm USO c,-f '>r<~'C!'t·r ,.f, the 1J.S. furnishec' Di'.' t,..., ho U~QC. bv.th~ m:litary 
s·rvice **·li~n (CIIr.TO <'.;'2rf'·''!i.11s e Jun L&J)

--~~~--~·-----.• ,_ 

·-----·--
f;.ccnsr0 :1 ~7~s 1 frn:rr~' f"'.t.ilt~.r ("f n hlcick J"l~ i:lb-::t· offcnst'l in violf1tic:n cf 


1l.d..,.. 96 i""'t11'• J.( t· 'Lie.t ,.i.q,-1,.1-,, -'·1 .,..+;".'Gl'';,,·...,• 'l,.'"C'1~~ 1 t ~ T"·'~l"""""'··lCJ45•. wJ., • ""nl"'"•f·1lly~ t.-"'n.r1.... :
1 .. • ~ ol-,4._ ,(~ ry~-;_J,, ' •• "J t,,: ·~• •.J. ~ .. !._wV~ L, 

felnnjf>t;sl;v ..r:re.fo.~:),cq .tr.(; .s~i,c~f"SS .t:.-1"'.th0_ T,T~~· .rs-:r~0<;3 ::-:~; 'trc·:ncfnlly cis
•.'ns-i·n1:~ ,..,-»· 115 r-,,lF·ns· r·f'.. ··'tr'~'t-in-· ·,-,1'1 "'11°l1't 0 r"· ·~r,... •.,,..rt'r of tr'··c U S . 
I -. - • - t • · · ·· • · .+ · ... • .,.. J · ·- ' l " "• ·' 1 • J "\..- t .t. a • ' 

vitr:ll~· .. .rJ?e:~cc1 tn crnii" t ri7'~r~tir·:1s,: ·jr. t:h{:t r:e *'*•* r~ir' cr,uso; s~ir' 


Cl.l::i'.r~ti~fr~~r.rine c·il tr 'ot: :r:'lr·VE:;c') fr:-i M:f Str:!.--- ..~'*-..,.· <';:r:<" t(l: be 

f0liv':)rcr, t,.., r. Do'l·irm ch'ili:cm~·+.>s v:·h~ :rf '"!'Cl'ltfr:.11:-·- a:i.c1 illq~r.lly 


.:-~:'}'.'(H3(~ tr >-:1.tch:·s:) t!J.\1 sc.r16 fr~·~ "him; EELD: ;..EGJ.LLY ms.urrrcmr:T.'.~. 

(1) T, ... ·r· t· · · b. ·- ,.+ • rr· · ·t1 t·t·.:i. ~ ~l~0~".'JCCl lC;. 101 !:Vi: ":; cr-ns::.c'.r·rcc v8 Dl~V(; G1< .lCJ:fJ!:' y S ~. €1.: ~n 

'cffi:~so unr'Ei1<tho ninth pcir--:(rc;:-h' cf Mi 94•. 11 The f?ct tt~t it w~s· lei~ 
-i;n{n:• ths ''9{)th .i.ii i$ !mr;:-,t€r:i.nl *** Thr: i".irt.Lcr: fr:ct thc-.t tho Spccift... 

': C":t.i0n r, lsr fdlccl to··b Heer_! th0 rhJ.o 0f tho 1··r:J;'.crtY H·* .. is. not .. 
·~1.+r:""~nl·" ·: Ti1r1.:c.~."l ~1-;:--t1'cn'..-.f' ,.,... i,..<0 · 1-is't" T"'"" br.."t.., 1--~n· · Tn "Strc'!r Li'~t'· .., J. - ~ • tJ .. ,,, .. " .. . '>... ~ \...... . ,1.,. .... • ..i.. t..,i • , ••L. . -~1.:;; t..... ,l.V • .J.. ._ · ,U. 0 ' 

CLss .09..;:; F~eJ.9:_ny'.:J.J.',hricq1:f:,p,~,;,l!.'bl.is1,c::'I b;r·ruth::-·rity- of tho 
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{lGa) · Blaclc E'arket- . . 

Coimn.andinr Gon·::ral, Army ii.ir Fcrces11 , d2tod 15 Decrm:bnr 1944, shows 
th.::t tho cost rcr rallon of the rartict:lar cil (described) involved 
horein Yff.S 34 conts, to make tho tctal. value of the oil involved 
~~39.10. (:?) Evidence: 11 The evidence is U.l1disruted that accused 
o:-irirnitod tho idea of stealinc the o.. 1 ·anC. sdlinr it. to _the Bclf ian 
civilian ¥**. H0 also 8ttcmrted to iripler18nt the schorie by s0iicitinr 
,!:he i:id of the soldiers, ZicclET and Dolan in its execution, and thHe
nfter he surroscd he directed thi::: ncthods and means of nrocurinr the 
ell c.nd dclivorinr it to thr: :rirospectivc purchciser. The two soldiers 
aftm· rcrortir:c r-,ccuscdrs ::;r·licitation to superior authority, acted 
under direction of' Cuptain H** c:;,nd the military rnlice. Thev 
Sirn'~_lrtoc tf cir '!')£:rtj Ci'!"'ation in the' cri"linal tr~msaction c.nd cc.rried 
out ar.d performed whu.t c::.ccuscd assur1.ra: where his ordr,rs end directiC'ns • 
.Accused himself w&s under rnstrict.ic-n &nd cid not loavc his company 
nrca. 11 (§;) Tho spccificr>ticn "confir..cd the v:ronrful disr0sition cf tho 
oil to causinr t.hc: rf:J.,0val c.f the scric *** enc drli·:~ry at tho rr,r£.fo 
of tho P"lfian civilfa:i.. It cii:'l nr:t <Sn.cor.:.ntJss tho rlt1.mnt0 snlc: and 
<lolivory of tho ill *** Such "Torrf··l rern0val11 is within tho rrchibi
tions of LJ 94, rc.r. 9. (1;) "Tho ellcr~'tirm *** that accused 'did ~ 
said *** oil to he rc1~1ovcd *** <me" tr; ~JC' (oliv-c!'Pd 1 is a st&tcrn('nt cf 
f~ct whicI'. f:lso scrvE:d tn. dc:sc:."'i be the r::cthC'd **-l!·. Hee this srocific 

.avcrmont been omittccl, nt1Vf1rtl1clr0s -!:.l::o Srccificc.:tfon v:oulrit11 stHl have 
}Jcen sufficient unc,.·'r A'.- 94, :"'<r. 9. fc) Lbs,,r:co cf Accused From Phco 
nf Offense: 11Althow·h undnr srct:lr•n 332, Fed Crim C (lt' USC.h. 550), an 
£cccGsory before tho f.nct T'l.3.;T h.". chc rrc:d fDC cc~victod C.S n rrincipcl, 
it is still nccesfrnr:,r tc nsccrte,b '· nc r.;>ply the, c01"'.mon ln-·1 ruks in 
rirdor to c0tcrr-1inc ;:·hcthc_r fl pc:rsc,r. -,-..r.r is nbs0nt Y!hC'n thr: criMC' J.s 
coru'littod b~r :.ncthrr is [-;~jlt;r :.:s r. ;~rfrtci;>nl ***. 11 -"At C<'M~rn l!'W 
i::ccusod, if ;-uHt:.' ::-,t 2,ll, -~:r·s nr. c.cccssor;.· br:foro the fret end not n 
rrincipal. He did not f'!'.rticir<:to ~-n tho >Jh;rsical rc!!lov1:1l of the oj 1, 
but \ii'[ S in :bis C<:T'l'Y'\fU:;,' Drcr: r.nd ;·•rs nr··t rrE' Sent VThen it C'CCU!'rCd *** • 11 
l!Ziorlcr' s f.:nd D0lcn' s rt::'Y'Vcl of the 0il **.;.:- \·:rs T''Tf0r:r.i0d und(~r the 
crdors <.nd circ:cticns 0f the military relice. *** Their c:.cts rmrc 
~reo fror.i cri:"innl intent' 0 vital t:lCl".lEmt of a crir.inal c.ct ***. They 
committed nr' cffonse. "It f0llov:s *** th<-t in<',sr1uch os Zicrlcr end 
D0lan corrrnitted n0 offense f;ccusr:;d was not f uilty .es r.cccss0ry beforo 

·' - ._....._. ' 
the fnct of tho 0ffense chc,r~.!. (d) Pos~iblc Othrr Offrmso.:. "Nor rmy 
ho l'rorrrly bo hnld f"Uilty of cor:C.uct to the :;>re judico cf coed c·rdcr 
c:nd rnilitrrv discir1ino in s0licit1.nr tho removal of tho nil ns such 
offense i.s ~0t n l~sser included r,nc -v;i t:-iin thn t cherr·cd. 11 .{3) Entrnr;
nont: J~n r::.ccuscd 1s ects in thonsclvos r.mst he unl.'..mful c.nc cri.,inal 
end they must be rcrforn<e~ Hi th crh1inal j_ntont in order to sustain u 
verdict of (: uilt7. *** h.11 of the £:cts cN1stitutinr th0 0i'fenso chnr[cd, 
to wit, the \'•r0nrful C.is;iositirn 0f -tho oil 'bJ ccusinr it to he rc!"lcvod 
from the cir strip t thf' civHicn rr.ro.f;o \'.'ore pcrfnrncd by the rolico 
tr..rourh trr:ir c'lecnys ZicrlAr rmr' Dclan. In orr1er to hC'ld uccuscd, these 
acts rmst b(' irir,uted to !-ii"'l. tTntr.r tr:c ·rule ab'l;IV8 quoted such situnti0n 
is fotal to j'rnsccuti0n' s cr.sc. 11 {en E!O 9643 HayT'lcr 15 Au;: 4?} . 
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b.ftor their :1loc.S nf ['.Uilt?r nn~ in~e:.'enfcnt -0vic1.cn.co·;· 11CCUSOC, 

V!oro fruhc, ruilty C'~ Qlf'.Ck, !ir.rl:.ot CTer::tir-n invrlvinc fCS()l:i.ne _nnfl 
jcrricr.1·1s·,: ::i.n vi-"'>btinn.rf !Sf. 96., HELD: LEGJi.LLY STTFFICIENT OFLY-POF 
FOf ·THE A'[ 94 OFFE~iSE Il:VOLV:Il':G ·rr,opz: TY VJ.LFED AT C.39.2S-~ {1) The 
~ncdific'iti0n tr-i· v.'h.i.ch_ C[1ch f'Ccusec ·"'leu'ec" r;uilty elkced thr.t r.c
cuser ~rej1ic1 ico::1. the s'~cccss r:·f tho U~S. Fcrces by r. vrrnf'P'ful c1 is~,.s
iti"n f'f' 14 :krricn.r.s r>f ,-r sr.line-, r.i: ~it~rv -:-'r TCrty cf tho U.s., 
'vitr:ll;~ nce~m' f.0.r .. cr-r11.i:".t ,.,,~,.,r;:ti0nsr. · Fr.r the :-lir;;rsos cf. this . · 

<:--inir·n, it nill 'be ['.Sst'.tler tl-v: t tho s:i_-"ccificrtfon sktoc". r·.n J,:;r 96 ' 

cff,_:m~, t';S ~c'istincuishcc~ frcm c.n rffenso unc~rr Per 9 l'f Af: 94. 

(2) Guilt;; 'Plor-,s: h.ltllrt'.('h. tho. L·:v1 ne!'l~Jcr crrcne1'1Jsbr.ex:·lc.incc'. · 
thr:t the !'lCXiJT!'lU•1 runish1"lcnt rhich cnuTi~ ··bo inrrsoCl. w:. S crnfirioment 
fer life, this c'ic'1 nr't. rrcjuc'icc rccusf'c incsmuch 1°s he orref. rn 
the sic1c 0f snrority. ·. The 8ffC'Ct cf tho ruilty ::-.ions Wf.& f'.("~equr. tcly 
cxrb.inef ~ 'Jrft.:)r they r:r.rb rocoivcr.' th.:iro vm s .n.::: roquiroricnt thc.t 
rrc secutirn hr:(1 tr-. ~·rcvo its cr:se rrninst nccusd. · ''Tho finf'inc <f 
1nilty nc.y he SU;"'~ orte\~ s0lo1;~ ;,n the ".-~ler. r f puilty ***. 11 11The 
c:ffoct *** is th·'+.. (;f r. cer1fessir·n in ,.,.non ·cr·.t1rt <f tho ('ffonso 
chcrcori. It is·r'r'sirn"il(O) thr.t.srr.10 ovir.once *** bo-shc'lim so thc..t the 
rcvieTdri.c r;nr' cloricncy r;utbcritics '!"t.."fY •cc:~h ·intolli[·c:ntly· functicin ***• 
·~2) 	Unsv:,;rn Strt.3~;:0mt~·T.cl111tt::l: It is tr· he T'•ter thrt n0 irror.ulrcrity 
rosultcf. whon, ·-,-'os·~itc <'1)jccti'.'n, the r-r(:sccuticn ~·r<Y'ucoa rdbttttul 
cvic~ence l:'ftcr t~cc11scr1.' s t1ns1rrr1rn ·st~tcnent -hrs1 hc!C)n !"lnc'o. (r·I:~1r, 1~f;, 
r.:cr. 76, ;'i.61:) .· .1~) ,EvYenco i1.6:gur:cy, Dcs~ito Guilty flea: . ttThe *** 
cffons0· c,f c1 ivort5.n1· 1'1Hitrrv- ·su,,,..,lics frcn tho usun.1· r.nf _0rc~~n11ry 

chcnnols. nf ristrilJl'~ir.r •;;Lichv:.-nlr~ ultiMf\tely r',clivor the SC.Fie tc, 
CO!'lh&t trr•rT'S i!-*:; ... focli•,··'e:s·: the lesser <"ffonsc of unll'r!fully c.nr. · · 
r·rl'nffully C'is".'rsinf' ,.,f Gr:·vcrnrt--nt. ;or1rerty furnishec" t'~ntr intcnclcc 
fnr tho r.i.ili t::ry S·'.1rvice c'oriruncef l~y0 Pr·r 9, l,.;·; 94! · .11 Tho e.ssertkn 
cf c1 (;for.s:· .· c0unscl thr'.t' nccu,s(:(' 11·:ore ~nt inforcic~ by r.nY,0no th~.t 
there tns r:. sb--rtrro cf r:sc1.ine 1 i'r~s r.,.t. n c'of€.nFo tr thG·frenter. 
chfcrcc, bccitmso .tho :-'r:•s·ccuti;:n "w:ls ... unr1 er n,·. r111t;y tr~ ;-rove 'thi,t · · · 
rt thq_ time rccusc<l c"ivorte~ thc 14 jc·rr.ic:::.ns of rrsoline *** they.--knew 'thrt. there oxistcr1 n. sh( rt,,.,ce· r-f r· scl:l.ne. · Hev:cvcr, it is · . 	 _...,._.._...
£.'!')]"'lrcnt fro:r'l the unsur·rn· stctoritnt includin! the lest. before-: 
r'cntinnod isstrtir·n, thrt the ~cfonse by 1"1.'!''lici tirin <'1eniefl the n1ilt 
rf "'CCHScf. t'f the rror·tcr rffensc ir. s:•ito· rf; -:+-iH'i· thcir-rlcc.S nf fUilty 
thcnt(', nhilo siIT!lJ.ltc.noriusl~r it "lr"Mitt""f, n.;n nnb•ful r·is..,osi~ in 
vfolt' ti('n .cf P.'.:r 9, ;;.;; 94. -- 11Thcrc w:cs nt ll'·r st m~fficiont 110tico tr 
the cnl1rt th~· t the r' 0fcnso hf··r' rri' 0 [', stf"tc;;ont which if rirt .. 
inc 1 nsistont Y!ith tho ~..,loc.s "'VI:~ S C ()rt2-fol:~ :i.r.e'.ic· tivc. of th:dr inr-i·rcv
ic'.cnt cntr~~ cnr r'f .(:· kck .c'f crin.,.,,lcto uni:-'.crsten\1.fr,.£: of thElii: r.iecninr 
enc effect, ·rnc~. thtt rrotcctivc r'ctirm tmc~cr F'.rlirro.ph 70 of tho HCH, 
192[~ -:c** wns roauiru~. 11 TJ:-:is sitti.ctirn 'vims i~ejudicinl •. ;· Tho: recrrC' · 
rc•ill thcrqfcro bo. ccpsr, ere~ ,-·s thruch the r;nilty. pler. hrn~ 
chE:nrflc' tr- r:-nc cf t!'t: ruJlty ,' with the bur(1en !'l;:;ced uprn. the · 
rrc•secutirn t 0 !)rnrc beycnr". ro:;srnf:hle. <l~ubt th<;:t ~ccuscd. Cl'.'"·lllfdttec 
the cffcnsr;~ · . (5) Dl:-Gk)Tn·kct: Tho -:Jrosecutitn f<:ci1<;c" · t0 meet the . 
rcquiron0nts s.:_:it f0rth ·i:ri CH ETO- 8234 Ynunr ·et 01· t0 prc1vo the A~-; 96 
,...ffonse. Tho ~r()sncutir'r c1ic1 shr17 thrt, d tho tir.ie rf the cffenso, 
11 tf1o fr SC' lino in st0r!'.1 'O r.t *** n:,•0untor1 to 42% nf the Storr.fa cc.p2.city; 
thrt it w~:s tho lcw ~·,,.int rf pscline Sl.1.:-",P~y:.• cnc' w~s tho ccusc 0f the 
cnncE.rn to the nilit"'!"I" entt·,< ritics cherrec with tho c1ti.tv cf suri"lyinr 

~· -229... 	 "' J_. 	 .j._ !._• 
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[" s:-lino t:- tl:io Ar'1cri.cc,:-i Ai:rie~ Fcrces, *** Dut it. ;;:-:s cnl;r thP. ccr1!"'eric
''•·3nt ,,f the: r<:icn.:i:rc:-1. 'TCC f. It sto~"l:•e(1 fnr srr rt ..,f tr.e rrccf thc.t. .. 
ncc1:s,,:f., r:hen r.t th:: :··l:oce cller0c' tho;r flivcrtec: .the; r:;.s"'lino, 1proju
,, ico.~1 trw s1.1cccss r f tho li.n;sric[:n r.rr:1s' *-)H·11 "ThE:re . is r0t r. sch~tilln 

"f 0V~.(~0!\CO th' t tJ-.c:;·e h"·c' beon 'Rh 'los~lt-' nnc1 ro~·e-:tor-1 1l."1lC,'.:'lfHJ. en<' 
irrc --ul.-:.r r1 i versir,ns nf r.:- r,!"lUno fr<!" tho rerul:Jr chr.nnels. ··f Us.tri 
b1ti··m .--:t t:'1c ti"'l'J "W1 ~J:·cl' :·ller·o.:~." (6) The Offr::nse Prcv0C1: 11Tho 
ovfr'cnc:::: clo~!'ly cEtc.;,J.is::c·.:i !.'.CCi'<;fX°'. 1s 'pdlt ,·f rr<·1~:711.i.ll7.· :'nr1 1' nl:-v!full~" 
r'is;·,c,sin[· rf ]! ;,., ...._.~C·""'"' r·"' ·-· s,.,.,j..,\.·' ,.._.r""'"rbT cf +.~•c U· ~ furni~;hoc1 
•. • .. - ....., ............. ., ...... .1.~ J. ~ ..L...··--'J .- J.'-' ...,,_,: - .......... -·, " ........... 


:~-~"'C ·'i-r.tcnc~r·( ~\-,.-. t>·--: ,..,..;14+·~'\_, ...,. 1=u·'ya"·1·~r> +~·;r,..i~,.-..-f' ;n ""1,...1~+-1·;~1' rf' "P"r q
•""' "-' ...i...... • -V ,.• .._ '- ··-· ...._ .,J .~t.· l.J'-• .... y. • .. _,._.._,_ ..._ ·-- --·- V-- •.• v - - L. ,. , 

'"i c4 {17, P'."._4..,,1.,., F">i~C"1,..., ....,.,+. ~·r1,10• 1'-r rr"'t'""'-:>"'C"'· tr' t'1' .., ·qu"rtr.r.~~ ;,/ • ,J:,..~'·-,/l.. ..._l ll-.J, \A..;..•• .._;_< '. .\....-.LV' ~· '• ,,...,. It "'-"u.• ..,, •• \...4. ~....... .:_ \;:; • LV ,I, '--'. 

.i::~nnn.'.1.l rti:·wrt cf t};G Q~! ETO, t~ -+:.:":-' Qi! fC'l' the :·crir·c~ 1 Octchcr to 
31 Dr;cenliPr 19<~4 su1~'.1dtte:·:'1 i.in1':.r th1-. -.~rc·viv.:1.·:-ns ("f tho 1 Lr;rn:!•Lense 1 

Act (Act ~·~~.rc:1 11, 194.1, c.11; 55 Strt. Jl; 22 TJSC.b. secs. 411-419) it 
is soen thrt brth 73 .-::nr1 FO r.ct·:~.8 :·:.,,trr·l (r:··.~1C'line)is vr.1.u0 1.~ Lt .1934 . 
cents :..,er Ir.rcri,,l G·"lllr:m. Tho ;;rice: :·er u.S. ,....:-.llrn vd.11 b•J 5/6 cf t!"e 
:;-rice yi8r Ir.:rorfr:l G.r:.llcn (~iebst'''!'S !.!'·C:''! Int"·rnntir nn.1 Dicticn'.'".ry (2<'1, Ee') • 
..., 102<') 'T't..1rc·f'01 A ~'hn r·~110•1 •r·1i11r -f· C' ~,,,1,~" 4nv.~1vc..:i ~.,, thJ0 S C""'C4
 
J.• 7. •..L. J .,,.iJlr,.,.; t•"" \.t. \,, ....... ,...... .._ • ..,_ t . .:>\-~1.J~... - L _.., .,.., ,.L.t.r. .l•. '--~
---l
on 2 DecePbcr 1944 7•~:s .16117 cr;nts f'!lC' t:'lr trkJ. V'.".h18 r.f. th8 ''CSr'line 
f.isrose(~ <:'f ry ['.~C1'SC~ (70 p.llr.ns .c.t • l61J.7) r<s (;ll.2c. 13~· fK:rns Cf 
t!1q sr".r.o re~Y rt the vr lne r·f tho ~: c•r:·j cr·r::;i _·-. t t:-o ti!'1e [;nc1 !"l·r·co 
"llle~:cc ,,,,s $2.00 c: ch r·r ~~ tr't•'l nf $;.;t..'.)0. 11Tl!e .1..:.uUt0rizc( sentence 
fnr v.T011;·fuJ,ly. ·-.:De: u:1l· ~'fully tis·>rsi~;· 1 f :>rl'_'."·ert:r cf the U,S. furnishec.~ 
cnC: inter'ic'.erl fr: r t'be mil i k.ry St"r\•icf• thc·ror"'f, -:-,f 1.1 Vc.lue ,.,f nr':ro · thnn 
050.00 cnc' les;:; tb:n $:50, is 'ishr•n.('r:.::'blc ,:.isch:~rre, t"tal· fcrfeiture 
f.:nc1 ccr~fii:eI'lcnt ~,t her:, .lobc·r fr r ~vu'r. 11 .(Cr'! ETO 9779 St·rnlo~', ot bl, 
26 J'Jn ~5.l • _______ .;..,__ 

.hTI:mc ether tll!nrs, r:c~c~1se:r1 vrs frurn-: ['J.ilt:r r:f. 'T.cr~nr·f'J.l s::~lo cf " 
16 c-'.runs of c sc:l~r:o, t'r~ :'P:Ot:r < f tl".c :?:l.'it:tsh Cr·.r.ir·...-r:::s~:.tlth. PELD: 
LEGALLY IFSFIFICIB?-::T. · 11T1Fr<-: ,:·:-s "'• su1»drntir.l v:-:dr.nce ***· The 
S:"8Cificrti<T. ~~llr.~E'<..~ t:-,~.t the ["':srlir:.o w::·s s; le~ en r r rb: ut 25 Octcbcr; 
the :.,rcof sbcwed t}i.;t it 'N"'.S S'"lc' n0t J.r·.tDr tkn 10 Octohci-. The Srec:.• 
fic.c'.ti0n [:'.llE't:cc~ thct occt::v··~ ~'Ct£?:~ :!.n crnjuncti:'n v1ith N.A. O** nir' . 
<thers unkr~:"ivm, nM.k tl--c ''!"'Vi' srr.,:·rcc th·'.t hi: r.cte;~ L1 C' njuncticn vdth 
'Frank' ~nc 'Ted T'*·*' .11 w:;-,,,re :c ·2.£ is !:·-t 0f th.) essence 0f ::;, 
cr:l me c:r sic'.t:!'~ ~Jlo l'' titut:'"' ·.ts "'~r~·1ittc-;c1 in vr:r-fr:ncc hetnccn c..llcr::~ti-: ns 
::>nc'. '!Jrrof ·ld:°". 11 £.n OX:'!"!in'ti--n d~ ;·'cscri11c('l c:·sr::S Wh~.. rcir:. such Vc:ri 
cnce w·s hcl<'1 :··"t to b:·; f· tr.l "r·.'.<Ycr}.s t.;:o sx:'..st.cnco rf nllc~:~ ti(·ns 
c:r.irt frcr;: (:r.tcs ir tho s:;-iocific ·ti.-r:s 'i~·l'5 ch r:cc-::.r~tel:;· i:~tfc.rrr:.e('. the 
2ccuacc~ r·f ~he. nfff'~ss '***. He:;:·~, :·y 1··1.vr~, t~ero is n such !"!ctic
ulnus r.cscr1;:-·t:t.r'n. Tbc :-r·:· 3"'.CUtlfll l:rut :rn ".'J V."'cr:ce th.<:t [!CCU:Jer! h~1ri 

:;-1,rticiprt8c'. ·,n cT. [·'!::ir·ut 25 Octchc,r 1..n m.i!'l('r(US trr:ns::,cticr.s cf the 
ch:~r.~cter r;,scribcc'1 in tl-:is S:'ocific[·tfr.r., y<)t it Yws ccntent t" cive 
cnly r. vcr:'" ronort'l i'<:scri"."ti:n 0f the offense with which it S(1nrht 
tc ch<'.r~~8 hirr;. Thsrt.: is nr' !'tV sen \•1hy tt.s vendeo c~ulc~· n:-t hrv·::i been 
n:::~me,~ in tho S~1cd..fic' ti.:-·n. There is nr- rcPs(·n r1hy S.** cr·ul(: .n,~t h:::.ve 
econ nf'.r'lOC. *** Until st:ch ti:1e ~· s .rccus·:::c~ is T!'r::iirno<" in crurt the 
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only way:rb°'J wnicll he. can know with cer'te.inty with what he. is charsed is 
by examining the charge sheet~ "Here, "virtually the ony way the accused: 
could know from the· e:Gatge sA.eet .·against which offense he we.s·· reauiired · · 
to defend, ·was ·by· :ref~h·ing to the date•. Douotless he could have moved·· ' 
for a bill of particulars or J'10ved. to strike the S:pecifieati6n as in=:- . 
defi.nite.* * * b"lt.failure to.do this.is not.·eq_uivalent:to consent t·o 
have the governm~nt roam.at large over a whole:series·of'Offenses and. 
then ta);e its stand "1herever the proof indicates i·t is most pr"i.ld.1,;nt. 
Wb.ero::-. as here, tll.e gover~ent aupears to be seerctiv~, not to say mis
leading·, about tho offer~se it seeks to 'Prove; ..th.c~ 0 must: be· sorne corr~. 1 

snondcnco between the inforr:ia.Uon it furnishes accused oy'way of .spc3ci- ; 
fications· and'thc ~roo! it nroduces. If a dat~. "is the only distinctive·. 
el2m..:r.t which tho accused can with certainty disUnguish which among a: 

· nu.~bcr. of offcnsos tho. e;ovcrnr.:cnt is nrossing, then it rp.ust establish F-.c. 
that o:ate witn some exactness, certainly !1oro th..~n that show un this caso. 
Thz; . ..record. is legally insufficie::.t" on this specifica~ion. (CH ETO 10189 
Sluder 13 Sep 45) · ' 

....__..,.___ 

AccusccCwas found builty of desertion in violt,tion of AW 58 1 and of 
a bla c~ r::erltet offens¢ in violation o:f .A~tf 96. .HELD: LEG.ALLY SWFICIENT 
ir. part. (1) Ti.e c'l.es<?rtion was e.d.oq\18.tcily established. (2) :Black Market: 
.8.ccus..:d .ru1C:. a.::-..othcr. Hc:.rovo .a U,S. Ar::iy truck containi!lf; 600 gallons of 
ga.zolinc, property ')f ·:h,: U.S. furnished and intcridcd for the military 
Sfrvice, iato a t;erat:";C ir. P~ris end sold the gasoline to Ft· French civiliE>; 
:for 75,000 francs. Acc.uscc * * * adr:li t,tod. comolici ty in the sale and th9~ 
rccem:pt of 45.0'.JO "ranc.s of- the. -proceeds. ~he Specifieation is insuff_,; 
icia."'l.t to c.harg'3 accused with ir.:-pc~.ing the war effort by diverting· to · 
nis own use. r,iron.~rt.y ftrr:.ishcc. Emd intcnctod. for· the -t'.ili tary service 
under * Ill * Cli El'C s23i.!.,. YoU..."'l.§' et· Al. It a.ocs ·however' c:r..arge 'and tho' 
?roof sustains the· .o:ffe!".so of 'u.'1.lawful diSposition of Go~ernment :Pr~p; rr; · 
fur:-iisb.cd and ir.ttnd.:;d fer the rdlitP.rY service in viole:tion o:f the 9th : 
pa.re..gra-ph of A.W 94 * * *• . .1'ho. a.ctiOn ~f the confirr:::lng e.uthori tr· is · " 
consisknt \d th t:~is co:iclusio:i. The ad.di ti on in nis e.ction of the 
phrase' athcr:cb¥ tending to i::mcdo tr.c WRr effort' is hl'.r~less and nei 
be treated as sur-olusegc. Tile fact tM.t the offense ·was laid .and con.:.-_ .. 
fir:::icd. U..."'ldcr the 96th A':l is i:::r:lat.erial *'* ~•. This situation is non- ... 
prejudicial to accused and reauires no corrective action. Tht:. conf1r::iing 
authority i::-~ i1is action roc.uced the ,,-:re.vi ty of· the offrnse ·of which ace"'*'~ 
used we.s fou..."'l.d guilty * * *~by appro.;,ins. onl;t: so .rrt.lch of· the findings · 
as ir.volved a finci.inc that wro:igfi.;,lly <'Lis11osod of 600 0-S.llons of E,aso
linc 'of so:.:c value! This was· i!:roropcr. Alth~ugh the value qf thi;i bas-' 
oline we.s not· l?roveq... ~~c ~ourt was:.e.uthorized ·to take .juclioial no~ice of , 
tho auart;3'r annual rcpoTts na.0.c b~.r the ~"'.1. E~O to the ~uart0rmaster 
General, Weshint;ton; D~C. "' * "'• Bv reference to that report,' it can· 

·be ec.:m th.?t t:c.G value· of th2 pro-pe~ty. wrongfulfy d.ispos ~d of by 'accuse~.. 
was in cX.Ct::ss o:t: $50~oa.tt .[Olvi ETO 10864 sri1th i·,sept 4~) · : . 
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Accused ':'US f01_mc1. ruilty 0f n ·ble.ck tn~::rlrnt rf.fE.mse invnlvin[" 
1·t1 sc.line, j.n vi•)l<.·tir-n r.f 1r:: 96. HLID: ti:c:~TLY SFT?ICif,}.;T O!:LY 
YOR T1~ LESSEL OF1T7SE IN VIOL~'!'IO:·: OF A',. 94. (1) s~.ecificetinn: 
11The rhrr:so *** '590 r:~· ncns cf :~n::irlire, militrlr:r rr0;ert7 C'f the 

1US., vit:ill7 necc0d f~i:::- crmbet "ror~;t.10ns is equiv3lent tr- the· 
i:'vermont 'rrcrcrty cf tt.0 U.S. furn:5.shed· er intended fer t!1e riilifor~' 
sP.rvice ther·20f', the pertinent r~1::--~ se ih the 9th yiarc-.rrc.rh of the 
94th.A~l. 'h'** The cluuse f'f thf S;iec5.f:!_ccticn tvh:ich chcc.r.::·ed that. 
nccused 1 did *** :rrejU<:'lic0 the si.1.ccess cf' tht:J U.s. fcrc~s· by V•ir,nr
fulbr <me' i:nl~·":f11lly .di 3:~o<thW --:!: 5~·~ ~·.:o1J.ons of f'3Soline r in sub
sto..nce cht.rfE:•d ::;_ wrnnrful cnf ·nnlm.iful cisp0sit:i.on cf Government 
r,c:soline, ·Reconstructed, tho Syv:cif5 cr.~tion cllcrcd th~t cccusod 
~a~ a Y'roncfully end unlP.i.·.t"\::.lly GiS'IC'SC' :'f 500 r~1llcns of prnoline **"'• 
/ the.1'.'ebv/·rrciudi.cinr' tho succPSS of the· F,S. The Specifico.. _.. .... ... "' ' 

forces'. 
~.ion· e.s abcve reforl:'led **·x· stntr:s nn offense:;.· tma('r the 9th r'r,,rnfr~rh 
.of the 94th A::;·***·" (2) C0rifess1.QD..L_Co:r.::!is Delicti: Th€ cor~ms 
delicti v::-·s sufficiently cst.:-,blishcc1 to ~'·::r·:jt tho ir:.tror:uction of 
nccused 1 S CL'r.fessicn. ~ 1 Thc cvict'mCe sro~'CG tv;o fsliverj es of r<sDline 
by the FOL du.Mr at t~c rsli;;v:-~r:t tiMos to·~ tr'.'.ck drivornericd \11:1.ce 
/.Qccused 1s m'"1'1f/ in. t}i;::i ::i.r::r·nnt of 9CO (180 c:-ns) ,,,rn1 500 (100 CQnS) 
f,E'.llons resrectiyeJ.7·; t.k1t C.C.CUSC'.d. fd lee to ~divor 100 jcrrlcr:ns 
(500 pillons) out of t'.1e 1f 0 c:~ns tr, his unit ;::nc: n:--:rsscnt0c to his 
<Wm!"c:mdiq· officer tr:~:t thEre ·.-,cs a sJil'rt•.rc of f"C'Aoline.r-nc1 th~.t the 
dUPl:;t O"JCd the officer's ,1nit 100 cnns; . ttr t tl-:;; offk or failed to 
secure tho 100 cnns 1·.'::en }w sent :·. trirc 3,~1c'ir·r to tb:l cum:;-·; :md 
when nccusrd v:rs c·rcc~cr'. ~7 t}i<; · of:~~_cer to soc11re the 100 c: . .:r.s ncc1~sed 
th<Jred'ter nr:~c-~::-eC. dth ·125 c.~::s. Th€ t:'XC'3SS of 25 c~1ns "!ff'.S not 
ex;-.lcincc1. l,;r .: cct.scr1 • Th-:' 1nf;:rcnc·::s frc"". this evic'e:nce justified 
the corclusion th:;t n~cus:x1 (~isros10>c~ c._f: the 100 co.ns (;:1r:rt o.f the lf'.O 

cnns ) • Tris shC'vd!lr r:c1 ·:Jnt~:-:tc,:i..~- !"!,-:cts the rrG'\1.ir:-,~ent .!:'S to ~'rocf of 

the corpus col..icti.H .(3} Ti:(' r•: sr.lin·'.''S vr.luc.rn;r ho found bi iuC.iciP.l 

notice of the c~~:-ro~:ride. Q'.l :'U<•rtc1.·;-n:r..nw:.l r·2·~r:rt. (CH ETO J.1076 t:nc1c 

3 Jul 45) 


Accuse<:' Yt::::.s f,'.'und f'~li :t~· of v:if;ktions of ;.;: 94 ~.nd 96, resrectivcly 
involvir:r;: thG stc11lj:r..p- of r. hlous.::: :·roe, of r:-.soline. HELD: LEGJ.ILY SUFFiit. 
CIE;·rT IN PiJ.T. _(1J Dlrmse: J.~! 9l: ll':':l.tle t~ thr, blo1.:sl~ stolon by ;ccused 

1c1id not rrss to T;Sft :;.;-h7 ·~:ict.D.e of r·is r~t o~ rccl::cil"'lir:r: sene from the 
suri?lY scrrcent 'tif his Grri~:: res sll·lv...[-e ::-:n( cm1si:lr tho sc~e t.o lio ultered 
into 3 jGcJ::et, Unsr:rvicet1hlD "1ror·::rt;y roncins nr:.ir1•.rt·· of the U S. and 
c1 isr"osi tirir of scMe T:"ust be :'1C.c1£, ··1.i.rsur nt tn th•·c~iroct.fons of l\J.s (AF. 
.J0-2145, 2 Se:·t 1942). *** Aecust~d's puilt 1ii''S (!k".rly cste.blishcd·***. 11 

Q) :Clnck !·''.r-rk':t Gt:solir:e: 1'.:.r 96-94: b.L!b.!:::_Cornns Delicti wc.s c.c1e1:p.<2tely 
rroved; to su;;,ort tl-.:.-· ir,troc~uctir>:n of rccns.~d' s confession. 11 Thc presence 
of Gov0rn~·1C?nt-c'::ncc! 50rricans, r"no cf i'.'r.ich '."Ins.filled v1ith c::::s"li11e, colored 
red, in the: 1'0usc or Gr: the :'ro!'crt;:r cf ,~: F:-onch ci-rili11n, end the presence · 
cf m~11erous j orrican "':[ rks ·.:m t):>(, (" irt fl0cr 0f l:i s burn, W·':' s ovidcnco that 
SOl'lC irrcp::.12.r or \',Trnrfnl cis,..,ositi0n h: c' .0('0U t'F!r 1.:: nf G0vcrnncnt rro;1ort:· • 
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It wns nnt. nccoss"r7 fc•r tris ---:i·clil".irn'ry cvicm;cG to cor.llect 

r,cc1isod with. t!1::- rffc!1sc· *-ll:*. II .. o~) Tha· ev:tQ.~r.cs cstriJ):..isS~d only 

the lessor 0ff•.-!'·Se cf r v:i.r·lnt~ :'In cf .;.~·; 9/1. :r'!lth' r. th::n A'J 9G 

'(ETO t2:~4;-:lt:L~1:f.:;-11076, ££.) (c) .J1 1 cici.~l r>,t_lli is.tQken 

of ttc rr:;:cc .('::. ~~ :J<"lir.e ns :-c~·nrtcd. :!.r tho q11"rt.cr-['.n:nual rc;;rrt 


·'*·ld~ of thc.Q'.7, :Z'l'O to·u,o·Q1 tGcnor:-,l *'**·"·.(E?O 5539, lli.i.fehdick; 
92£'8 -.U~.D.~~) ..<1.L2_e:"ltt:nc0 r~ust 'b0 rcc\tced ['$. r:8scrircC'. (CI1 I'.l;'Q . 
11075 Dra.:-~nk ,~ ,;Jul ·45 J 
-~-·-·:-.-.---.-..... 


...•':":".-~.-·----
" . 

. J.c.cuscd four ;8nlistoc :P.~cn V'.OrEi fnunr'! fUiJ.t:'r (."). ('f .o. .ccr:~·1ir'.:'.CY 
;to t~ko,. stonl, otc,, nJl:it'..'lry 1'r0~crt;· O.~ t:ho. r,S.,. th<rcby hin(~CJ;inf 
irrec jr.r .:".nc 0 bstr-J.ctfrr. th:-· s:uec ossfnl cc·r·<"uc+.. nf .the· v,:;~r, in 
vfolrtif'n 0f J.'.l 96; (b) of s.:'ccificl tir·ns ·c:rarrdn:" th0r.. with stealinc 
Ln12 ssllinr c1cscrihc<rcr·rtrns of c~.f"t.:'."'•""ttos, in violr ticin of J.:: 94: 

~r:d .(c) r:-·f kn0v:inrl:~ r:nc nill.f'ully r·.~T'lyirr·t'"' their. nwn uso t1 


c.~ cscrihcc -r('vcrr'.ncnt ·-.fo}>icle.: Th~y 11c:rc· rc·ritciicoc1 to confincmont, 

Pnd ~,ls0 to ln~~i\ri.r1t1cl f:i.r~c:s v~~ry~in[.· f!r.t:)T'l ~3,0JO to (;5,000_. HILD: ,, .. 
LEG.1~LLY SFFFIC ILI!T. QLJin"'£.:. 11 .!i.lthNiCh ~h_2f: S~'ccificully r::.u the'! 
izes the :'"1Yrsit~ r;1 0f· r; finf' in: ;;,t1c:itipn to r.11 nth< r 'Ji.1nish!"lcnt·s . · 
court.:.rwrti'11 r:n:·~· Afrcct, ·~ .. 0n cr:~,;i ct:inn oi' ~'._!._££!.:Ec~1 thcr~!nf, tr-..::' 
Tcble <'f !"l'".Ximuri nmishMonts ·;;,rc'.hH':i.~ the j_;>i,·osit~ r·n of n· fine in' 

<.. ...1•••:.,...·i..;·"t"c1 "fr: ·vjr-lr+-:,..,n rf th'.... ·'rtic1ct I,.10 C"'"'"'"·""...-· 0f _ "n •1..:...i.... __ ;:;,,,n. ~c, ·c,..,·n,·i"'+~,:i'-·· v '..; ,.~_t:;:., '. ··' · ..,..._, . ~ .._,.. Ji. , . , - • 

The F.1i'XiM11r'! .."l1n:h;l:.,·1cnt fc1r lr rceny .r..:r:'1 "rrnwful [•n( Yrw·::inr· s2.lo 01' 
.. -- ~ . .·----- 

.C'o\-crnilcnt. r·.:tc-;)c:rt·· f:..;rnidi;·Jc'. .:-~;if. 4.r.trnc-,or" fC'r t]-:~ U:"3G <"f the 

,..,; l~ t "\r·· .~"' • ,..· +~, ,. '"~' 1"'·~--.,...n-. /l' "'l· .. .,..,,...,...~'·l ,.:il• ~ ..h,.,. ''" . t ·t:.,l
J~1- .:t. .r:-,rti .L.,.;- <.p :v· r:.......... :,.,; O· -.t;.,di..lt:; ,.~l.w ... :.c~ .. ·-'.&.•.:.:J r.: .. ;;..,c .,,,~rt"··, c, ,:_.. 

forfeiture::. enc: C·.:nf~.rcr1cnt r.t h~r(1 J_,:bnr fer f:i.vc ycn.r.:s ***· H-"\7cv.:;r 
f1 fJ'ne ,.,,..,~r "rr""'~''·1 ·r 1 ~r i'rc,,,(,rir1 ..;n t 1·n ,.,,n;,.,hp·,.~.,.,t -iJ.1 ti...o C"SO t'-f' "n
?-" • J.~~ • ,•.J--. ,--·· • J•.•........ ........ ,,(\ ......... ._ .. -...-~: •·· ..... ~.'-- ·' ·~ ( 


0fficer cr"r.victu~ ......;f· ,~-;~:·rn-;,; nnc'lr·r th() 94tb L.;: ***· 'Ihc.~'i·cfi"re, 

the fi:!'.lcs iri·:cw-r'I u·.,··r" · t:i;; <cc'J:::c-1 *** T'l'.\V nrt lie rttriht:to( to_ 

their cn:"'~dct5.""·Y: .-.-;,_"' th~· 1::·~ cdf.i.~·'t~.r:1:~ n~c'<r the 94th ;.~;. ·Scct:i0n 


rcr1"r"~l. (', .... ;,,~~~, i'<".;: ·· (1T i'(~,,., .. ':·'·) •.i.. ..;Ch •'-·1·r··n"CS t•..,.-.· cri'"""37 ,.. \~~.;,.• LI. VJ- .. , ......._._.-.. U. t •. (• ..._~ i ..... ,.J,;.). ( ( ' .fJ.J...L,•I ·~l.... :.,' V ' t~.1 •. -J .~, 


of cr.ns-i rr~C~7 "t~. C!\!'.:~.it r~r~ .-;f'.':'02~le-~ :·· ;""'. i~1st ~!10 TJ s·. ·, .....roscrib03 us:·
.,...,,:nis~,..,,C"'tiw tl:,t t,·,r-c'h.._, cf'·- 1..1·-._... -- .•.. -.,...1.;r·"' t ,.1'c1'·,i-..> ,_ c"~'s ~~r··c·y. u i...;_

~·~,
...... 

11 i....vl .i~:~ ~.... ...1-'" ....... ~ ... · v .....~-- • .. ''···' 

0 

.;.. -
"'"' 


f'~rca~ nnt !"'("\""•" +: .,,., ,., 0 riu"\I') 11"" 1'r>- ...... .t <''.'..,,:--" T:0 ... l'Yni~(· tl..nn tr-(' •rc~r<!· ... ..._.L_ J.'-• .1 ........... , .....__"" ',t.J... ,v v, ··- ..L.~-~',.J.._-,;1.. ,_.v .,~.°'". l.!.u. .i., .\ _:,__\ \,...,iJ"· 


rr beth' • Th8 Tr, h:.n c'f: r:r:x'.l"'Ut>: :-unL>hncnts r~11cs ~ct list the crir.:-B 
cf ccns.,..,irr.cy. Eonco :1.t :i.s run~ s'.1rhlc. --:.s nnti'('\rizu:'! t.y. ·str..tutc r·r 
by thr cust,:r.i of the St:1~i;ice ***··***Dy rc·f~::roncc t0 scctic.,n 37;' 
Fec".cral Crir1inc.l Coco, t:f.r·, sentence in th('· c:-sc ni' en:.istc£ ncn . 
c9:::wicted cf thC' crir'o 0f c"r:s:··ir-:c;yr q-ei:rst th€, U.S. :r'!C.Y ;"-rl'ri:rl:~ 
jnc]UCC'1 :i:n r.ccitinn t0 \.tbcr rcnn.lt.'!.os, C fino nr.t·f;XCecdif;f ~,10,00'0, 
The fir:es in...,0sc,a U"''"'n thC' s0v~;rnl cccuscfl .:L: th:> instc.r:t cc.sc · nro 
th1.rer;;; Vt"' lid • 11 ( Othr r r,t"'lfrits inclurrxl. heroin n•'lt' (lir .:::stcc.• ) 

· i.Qu...IT.Q_ll~Th":rrc. Sr~, ct r~l 2 J1m L5l, . · ·. ··'"·. . 
:;1 __'~ ..:.. 

--·------
L.ccus.cd '"::;:ro sc~2r:!tcl;,. chcrr·cc: VJith vi0lr~tit~ns t>f-, J.~7 .9(1, ·in 


thnt c: ch 11 0.id "'"** r:rr·r~ful1:; .::'is·-,,"S·:: r,f -l\··H ipx• (FC'st Exchtmvo) 

rQticns, 1·r0r(;rt7 of the l1 S. ;-,r.d· :btcnr~sr" :'0r u.sc·it. tho nilitr~ry· 


sorvico thero0f, thi::rd'Y di,rcrti:-ir vit.::l surnlics frc': uso iD _the 

thor:tcr of ....,~.,e1•.'.:ti1~ns [,~1c~ ccntrib~1tL1( tr; '.::. srcrtr.co cf suj·-.,1:1.es . 
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454(1(:c.) ·(lf8) Blnck M~rkot 

c1urinc ~ critict;.l periC'c~ nf ccmb.'..it onerPti0ns' nllerus en 
r_,:=ic1 i ti' !1nl oleno!'lt vihich t~1c pro~rncutinn must rrovo L nn,;:1 t.hcro. is t~orc • 
'hy st~toc: o.n ('ffrnso 0f [ rn[.tsr crc-.vity thc.n tho c.ffensc:: uncor t11o 94th 
A~·: cf r:rrinr:ful c'.isposin; 0f Gcvcrnncnt nilitnry pr:cpcrt~r. It is cf 
tho s:'!"lO c'.p:-rco cf scrif'usncss rs the offonso cf r\.-:.stro;'!inr: 2nc'l. j_njur
in'.: ncti•,nnl r.ofensc nr..torinls ns c1enrunced by Cnnrrcss in tho Act 0f 

April 20, 1918, c. 59, sec. 5, c.s ~~t"'r1 ec l·;.r Act N0v. 30, 1911-0, c.';26, 
54 Sto.t. 1220 (50 USCA sec. 105). (2) Tho nr'"cf supp0rted the fin~
inrs cf fUil t en the spccificrction ('.1ft,r.il). (Neto that 11'1. shnrp 
c<istinctfr,n rmst he mc.c1e hctw· en the c1ispc.sitir.n ccntennlr>.ted by tho 
9th p~rc:r:raph cf tho 94th A l:'.nc1 the c'isp0sitir·n j.n the instl~nt Cfl.S(:J. 11 

~n CM ETO 8234 Ycunr· 2 et o.l, it v1~.s stn.tec1 : 11 ThG nllc["'lti"n thc..t 
riccuso~ wrrncfully c1ispcs0c'. cf th8 cirQrettos in effect sp(;cifies 
th".t nccusec -1-\Tr·r:>·ful-ly (1 i vcrtsC1 then frr T'• tho usunl nnr' pro!Jcr 
ch·mnels cf c' istributicn, 11 (Cii .E'l'O 12203 Druce, et ~1 t 27 Jun 4~}. 

Fc.ur accused vrcrc f01.mc1 ruilt:r of c"r:scrii0 oc'1 l-ilc:ck mcrkot 

offense, in vi0lc,tinn cf A'J 96. HELD: LEG!iI.LY IrSF'T'ICIENT IH Pf.ST. 

(1) Goner['.l: As in Crl E'I'O 8234 y,-,~~ r.l, 11 0r ch rccc1rnc·r1is. 1:llored 
t0 hc:ve ·;Yrticip[!toc°! in f'. rcn :::-nl fl-ilr:ck nr:rkct 1 Cl":"S;>irr,~'C tn r~of:rc.Uc1 

~ho U.S. in viclr.tirm cf A"J 96 ***, ~md j_;r;.cir'e:r.t tr tho c·n(uct 
invc,lvec1 in such crnspir:-ccy, tn hLvc connitte~ ccrt·:,.in specific n.cts 
.:::LY:'!0nr·ful c1 isncsition cf rovC"'rnnent pr,pcrt:i, r.lsn in vic1lrtion of 
A:J 96, t:icreby c1 ivcrtin1 csscntfol sui:::;lics frri'1 use in thi:; thec~tc::r of 
0porrtirns c'urinr· c critical pcrirc1 'If coribr_t rpcretic'ns *7(-*, 11 · 
(2) Accused Anthes nnc" Dusrv: Tha evfr:er,ce (r1 0tnilcc1 ) 11 lo~'ves no c1 oul•t 
<\f Bushy1 s ruilt~-~-*. As tr Anthes, his ~:r,n1:lssic•n rdntive t(' the 
purchrse nnc: srle 0f cr,rtcns r-f cip:irettes, cr:!'l,Jinec'! r1ith the 
tostinon~r of Lt. O'R**, r.r::: C"nsir'cr0c s11_fficirnt11 :fer- two cf:'.:tho 
spccificn.tions nct'..inst him. But 11 v.rith resncct t('\ tlw c(·ff'ce trr:ns
'.'lction ***, c.ccnscc 1 s cxnlnn:o, tirn of tho n~nncr r~nc pl;:-;e~ which he 
acquircc: the prcpcrty, c~nstitutir..r *** the cnl;r Gvi~1 ence rm tho sul1
jpct, is nr:t c0nsic1 croCT sufficient t(' ro.iso the nocoss:.ry 5.nf•ronce 
tht:>.t tho coffee v-rs knowincl~.~ .'.Jht£.incc1 un:'ler t:r,o circnr1st:1r:ccs c0n-• 
teI'1plr>cter1 in the Spccificnti~::1s. *** Alth('urh £:, theft r:r-.~1 1:T0r.c:ful 
Cisposition of ['r'VCrnt'lent prcperty !'.'re shc1v.'n, thr:::re is n_: Sf: tiSf':Ct>'.'ry 
prc,0f thnt the stnlcn pr0pcrty vrr:s c::vertcr1 frcl'l th·: str~:~m of supply 
to the ther..ter of cpor~.ticns11 nocess[:ry t·· sµstD.in the b.1.7 96 cffcnse. 
11 Nor will 'the rcccrc nf trial suo'!'."crt n. .f:i.r:r"lnr of cniltv r·f vTcm.-ful 

.... ;._ .._ . f) '• 

r!isposition of the pr0rrTty i.:;nr1 ,-r !':7 C)!.,-. L ccrvictir·n :o.cy r.ot rest 
upcn the unS'\Jxiriorted co!'.fessicn of :;~ccused, SN<e inr'epent~ent ev:/ence 
tendin'."'. to show th.s.t the 1 offenso ch~.r["er'. hr'.S rrob~>-ly been COT'1.Mittet' 1 

beinf"' necessary (MCM 1928, p~r. 114, P.115). Tho rscorc'. in the 
present instrmce ccntnins nc ; n(1 epGric'.ent evir".encc of the theft or 
wronr:ful f:ispos'ition cf o.n:r rovernment propert:' other thr:rt th.-: t 
-pilferec fro:ri. the trnins; thence it c'.'.'.nnot ~o sc-: iC: to suppl~· evic'.E;r1ce 
of tho _£2rnus r'elic-t;.~ of wrnn;·ful ~ispos;iticn of property obkinot~ fron-'• 
other aources!.. .(3) Accuser. Fesler.:. In his str-.te,...,cnt, this r.ccusi::c'. 
11 nr:mits h~vinr receive(~ ;-;itho~1t ryc:.vncnt 24 cnrtons of cir'."~rcttcs fror: c 
:nilitnry policem::m ...-:ho r1r.s r·u~:rc':in~· tho trc.ins :it I:** :r~rr's. Ho sole'. 
n(mc pf those, but (~istributec:i sonc of then 
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llCn Dlr:ck E0rkct) 454(lf'n) 

t0 v~ri0us neribors d' his r:es~; .cr8:·;. The r1.illt.T~' ~-.rlicon-:.n r~vo hi'1 
the cir:-rcttcs hccc.use he *** hcf nrcvi••uslv tr'lG hin th::..t the r:en in 
tho !10~s hr:0 nr·rw. Tho S·"l:i.dt".tirn r:nd rc~d~'t 'h~~ cccused c·f 24 
ct:rtc.r{s 0f cfrr:rnt.t.es fr~r7:1i;-;:--r;:;;;:<l;t,--;·- ti~;n$uch r• 
qu~ntity v•:-,~t lcritirt' tu l'T ,.,bt.:·; i~r,hlc rmd tJl ·'.:'.n the riflirT "f the 
rrilrer~ cnrs v:'.'.~~ :1 :r.~~tt::r nf c!";"lri0n kw,wlcdfo in the ktt::i.linn, is
sufftcfont to ,iustify the i:nf( rencc thnt tho' :-'!'' :··crt~~r so obtoi:r0c was 
''l'lf~r".:i f,..,-,,.,, t,,..,~ t.,..,.i··1 ~" ... i·, ,, ..... .:i rq-,.:i th·'t 'CC'l«cd n'"' .., •.,..,,~,,· 0f 1•ts. l., t,.::\I .._ , .• J.1~-. .L<..~ 1 ._'.i..l ( ..l....,.• \_·~ ~·t.,..: l .....l.: _ c.~ C• · \ \..~ O .,t.. .:J ~-l>l<....L'C.- , 

sr urce. Tho fjn,_~:i.n:~s of 'cniJ.t;· c1f U:c .£:_.D!"i:.'Jr::..~ *·H r:nd 0f thn 
1irr0ncful rU~siUs.:n of th- c:i.r'.-rrttc:s 11 W'.'.S snL:'icicntly r·rovcd. 
"Accused rllsr' 1~r:itti:<l the i.·rcnrful c'is·'c-Git:J.r.n r:f' the f"'Vornr1cnt 
y-irn;crt;r co.scrr'Cl~ Jn S:·ocifi.c~tinn.s 3' (; enc' 7-X-X·* 11ut sktoc' thct ho 
stolo tho snr·,lin; frnr! the Hq c.nr H~. Crn1:my '.Tess. Tho -:rcrcrt;.t 1 
thcrofcro, ''CCnrdin:'.°7 tc tho nnl:,r cvic1cmk 'tC1CUCOd, \l'f:S nrt .3 rc:rt C·f 

the stre:-,r: 0f stP'"'lY cN12titu tin1- the s1.J.b,.; cct c-.f the c(·1rn:•irr.cy C"nd 
honee *** the: record of tJ.·ir.l is l.crt:lly insuff5 ciont" in this rorrcrd. 
(4} icccusod Y011nr: 11This cccnt.cd :·c~~'.:i ttf.<l rcceivinr, rno c£:rtrn C'f 
cip:rcttcs frnn F~ slcr nh0 t,.,ld hiTT\ ho hnC.. p,c•ttcn thcI"' frnni ['.. nilit&1v 
:--clicenrm in tho r~ ilv1c.;r :rr:rds .r:mc1 furthcr stc::tcc1 ths.t en scvc:r-:;l 
nccc.sirns, ho received pcckr ~·cs rf ci;·r.rcttcs frcn 'c~iffDrcnt J"lcn 
thnt CC.!':10 in the "'CSS hr.11 1 ~ibc1·0 ho ·;~rr~('G c:s c C(X•k. He V:'CS nlsc 
Qunro th~t v:-.ri<'1..'-G '.'lcn- r'f tr:o bd.talion nc-ro nn;:r coc ~ ;·: theft of 
fCC'C1 stuffs frr!". the trrcins •. f1.CCUSrr tK'.S nGt chr:r['fC. With thf: 
,;Jronrful d isrc sitin of tl r;s~ ci1-:· r.: ttos ~:-.r..C'. tho cnly' quostir-n is 
;'•l-loth0r his r.:;ce~-~'t cf thc:r.1 sufficicntl~· ic'cntifios h:tr:c ns one rf 
tho cr.ns~·Jrdrrs tr. justify the finciin[' of ruilt~r 0f the cnns~)irccy 
rllcr,cd **-*. It c1c<;s r('t. :'lhilE' thcro is s0no hrnis for ir:f.t::ronce 
th::i.t ~:.cc11scc. W' s ox:nrc th<'.t t:--.':· ~,, lr.tb•cl•r trivir.l ~·.nrunt nf cip::rcttos 
ho rt:ceivec 1'!'1 z -;robr !)l:r r·i.lfc red f:-0n t.ho trnins, th~ ro is nothinc on 
which t.0 be SO tho crnc}uS:i. !"ll th'.'. t he h: r ~;r.y CC!lnc.ct :Len V!i th tho theft 
or the thfovcs, r."r .is tf-,cre ~'n;.1thi.!'f tr inf.ic:·te tr.rt ho srJicitoc~ 
tho cif:-!rcttcs in ··r~v.~.nco rr in r:n:r r:c:v c·-·ns.,..·iroc 0r :tncuced their 
diversicn ·~'r th~~t r'f ::-:1:~ ,.,t> ;:::- :-:::-•"''crty fr<"'! t:10 ln[ itimc,te ch~nnols 
of su:rv,l:'. 11. t !'1rst, tl-:.c.rofc::-c, ho r:·.s ruilty cf knc·vd.n~ l v rcceivinp
stclcn F·c0<"1s :•n . .:i s:c·i:lc' r;r·t hrvo bnc.n c·-'nvictoa ~.f ccrsrir2cy. 11 This 
11 <'.CCU.SE:C Hf'S f'lSc' ch:·r;cf ri th r.ric' cr::v:l.ctcd of the '''l'C-n(;fUl c.iSfCSiti'•! 
0f rr.rk lunchc0n nc~t rnc1 Vionnt s'~Us~re. :7l-;il0 he m"rd.ts ~~r rtici;-::;
":.inn with FPslc:r in tr~is tr;~:s-:<cti ...·n, he ..,r·tdnec: the ::-··rr~-erty fr"l'1 
FGslor v:hnsc stntorort shc•v:s .th· t j_t '.7'.~s st: 1cn frc~r. tho cc"mrcny mess .. 
*** The 1vic10rc0 0f t:tJis theft is ir:.snfficicnt tn jnstify tho find
inps of f"Ui1.tir Cf C,-,r,s1··irrc:r ~f**, f"r' ;·rrr'n['fl.~.l CiS''OSitirn oithor . 
'J.ndor J.:·; 96 ·H* c'r nnc'or t.n;r cthor i.rt1clo 0f 17nr. (CI' ETO 13155 
Jnsh-:r et ;;;:!. l Se...., 42.2. 

Five r.:ccused nore fnc:nd f 11i ~t7 nf hl ... ck ;1;'.rkd. cffcnses, j_n 
vir:'ldion of ii.~7 96. HELD: LEU..LLY .S\T'r'FICIENT O~TLY J-.S TO TEUE OF 
.ACCl!SED. Cr.nfcssfons fcrrKd tho be.sis cf tho ;;:=;;-.Victinns. Extra
jndicial st.r.ter.::o~ts of Tif'lemcns nnd Tr.r:.olb. s!-'c<.vlC hc:;vo boen 
oxch:.ccd, ,,,~cnuse t>;.oy were sccur0c unc'.cr circ:,u;rnt1:mces uhich 
crnstituted vi,~l:::.ti,ns of tha G'.J.e riroc<•SS 0f lmv clr~use 0f the Fifth 
Ariendment t-·, tbs FedEJral CrnstIG~tinn. "Tho :Jo'.'rc1 nf Eevicrr v!ill 
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(18a} ·.. Bl':'.ck Mr-rket 

oxo.nino c. recorr of tric.l to C'. isccver r1hethor [:n nccusec~ 1 s. cor;stitu
ti.0r..al rirhts hQVO 1•eon vklf'..tcc1 

• "The Foc1 ernl civil courts upon 
hr-cbons corpus proqocc1 invs will unco c0nvieti'ons. by c.0urt~-:r'lc.rticl when 
violn?ion of t.::n Pccu.scc 1s consti tutior.cl rfrhts is sh0vm or v:hore the 
pr6coet~iiir:s c1 isclose the leek of 1r'ne process of 12v'' .'.".s rurrontcoc1 

•~y the Fifth Anenc1Ment *~*. Un'.'on' tof.l;_r. [': c01•Yictfon · h:: sec1 upon a 
confossi0n vihcrEJ the cvi~once is clc.~,r '.Crl'1 ur..cc·ri.t:!:'r:C!ictE'.:~ th":t it 
vies oht[].inec1 by, force ~n"" corir-ulsinn wo1:lr"" 1-.c nullifii:;,~ for thP . 
rcr:son 'thct theproc~oflini's ·::oci1rr: €'.prcsrnt r:. ~1 c;icr~ur£ fro:-:i.the · 
.t funrnnentnl rrinciplcs of lHorty ~·nc1 justice I ·**+:.. t:hich c:re 
incifcncus in 0ur juc'1icir:l nroccss. "'i,'h:Ue [, c01i!'t-mcrtirl is r.0t r. · 
p<"rt of .the juc:ici;i l:rc.nch. cf the; cov0rnment,~ut is nn E'r cnc:r of the· 
executive·, it is n lu~lly ·cr.nstituter' ccurt nnc-1 'its jur.1 ;: nents1 v;hen 
tp:rrovcc1 r.s· rea11irc(, rrst on the srri.e ly sis ***r.. n It is· "cc;:.sistcJ:J.t 
t:.f!.C1 .lot"iccl to 1•cliqvc th.<:t the Forcrt.l d'1il 'cc:Prts, in· ex.<rdnin(; ir:to 
tho rcr-;1.'L::rit:;r cf L trfo.l 'before n cc·urt-J"'le.rti~.1 · ir; ·t:r.e licht of the . 
c1uo. process cll:luse of the Fifth .h.:Knc".nent; v!cnlc1 ~npl~r thC' Sl'.I"l.O ·rules 
rs ere c.ppliet in the cx~nindfr·n .nf r-rocec~incs 0f ·Ste.to c0urts where 
the cuEJ process· of the· 14th Ari::-nc1ncnt is cnller', ir.to issue, 11 .-"If it ·· 
l'c cnnclt1c1e:.c: th".t 1 the cvic'cncc crer,tor' ::-,n issiJ.o of fret i:rhcthcr cc(:I'civo 
c'.Cts ccftJ;rcc1 v:hich ·rcsnltcc1 in tho 0r1tcr,.tion cf the cr-r·fcssio:n, ·or if 
the tctr,l t:'Vicence ricrr.1 ts t:-1c infc-rcnce cf .n"r-cocrci0n r.s loricc.11;• 
~me soquenti::~lly &s tb.e inference ·.~f cce!'cion, ·the Poarc1 cf F:e:lfiev; wil1 
not su1•stitute its viC'::s '***·" The Bcrrc; conc1ur'!es: 11 Th~t in its 
t:ltimc.te. rec.ch .it sbrmer· witbn11.t c0rtre.c1 icticn th<<t. Hichr:clson c·1~tr,inec'1 
the confessicns, 1-y first or.sc~'rinc his reel rur".'.'ose y;ith"-.the r.m.sk of 
f~iendship, int there:,:,· :-1C.iner1 the confic1 once of the c.c(!usec1 

•. Ho.wine 
cc.inec. this c.C'vc.ntn;·e he 'trne<' (n) F.n1r'C'"lt 1 s r'ccus~tfon (~ltf:·our:h i 
rcpuciatec by Fc.ubolt) r.nr (1

·) Tfolemms' enc" Tr~nnelh 1 s ·u1 mittec1 
misuse cf ·Clothinc- reauisiti,~ns es· the ri.er:ns cf nress5_n>' .fr0m nccusec~ · · 
the cesirec corfe~·sif"l~S cn~c.erninr· thf, thf.'ft 2nr~ v;rom·ful ·(1 isposition :'" 
of tp.e ciu~.rettes. · The infc:renco .·*** is '.:".l:'lc"st irresistible thc.t . 
!.iichne1son cUc' net CC!:.Cern hi.r:sclf. uitL tho c:knt nf the crir'1innlity 
of .th~ r.ccSlSec;' ·(if in truth thore y.rerc· cr:'. . .r11;.nrl:i.t.y) nrr vrith .the. cruciC<;l. 
fret. y?hether. the c.cc1i_scc1. tole, tho truth ir. treir str.te!'1cnts so lone ·!:s · 
he roceivec1 ~...!Sn£. c:f np. focµlp:'.t0r~· strtcncnt froM thi:m yiertE>.inin{· · 
to cifnrett €s. .He v:r,s porfectly vd.11ir.c tr:· h:rrc.in v;i th. then· if' the!"e;.· 
by he coulc' r.ttain his purr0se. 11 11Thcrc is ·inr"isputn1-.ly t.xl'.il~itcr1 irt ; 
the insttlnt. ce>.se cor.rt1 lsinn c.n,~ cccrcinn in a :'1ost su1-•tle ~.n:r'. ric·isr·n0u's 
form. C9mrulsion 0r cosrcion fo. wh.::-tov.cr f0rr.l or shr.pe it· i'lny be 
exercise~ renr,ers n £f:nfossi 0 n inv·1lunk:i:-y. "Hhethor it he 1-.:f c1 ircct 
t:rplicrtion of jhysic~l viclence or throur·h ~ 10nr co,1rs9. cf. ..... -· : . '. 
inc1.'.isitional rersecution 'v:hich..r..vontutJly 11r;;:cks the v1ill cf tho suspect 
r-r ';.illethcr .it is. qp}"lioc1. hy subtle or ccr.cc:o:lElr1 ·monns v1hore~y the' ticcused 
is pl1t in fcC'r ·cm:-: ~is will. ~u·hjurntcc1 · t0 .the wishes .of· his· inq_L.'.isitcr'.;' 
the r£.sult ..uron. the· jw1 iciC:1'Jiro6ess ir' the' 'sc,r'le.· Yl~tb P.¢!::f6ct nssurC.nce 
it r.w.y 1-.e r:.sscrtor. th.st forr 0nnmc1crcf1 ·in en r.'ccnscf1 thr0uth"·no.n-vic,lent 
MC8ns Mey l:cr:s cffcct:i.'rn in .;;rort"cim· .r1 0sircc1 ·rcsults :·s·tl:.c·v.mrst'form 
of phyi;;i9f',l: .r~tnl~ ty.n "T11e ocnfossirns v:cre ·ctt::-Jnr(' nr .t' <s t:r:o 
v.olunto.ry ~cts of riccusr'.c; but:.r.ts ;,_.·r6s1iit of the ·n~niriulr.tinn J~y; 
Hichr.olson of r: s~riE)S cf events i:r:i 
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(1~· n) ' ...,, "c1r ••rr'·"t
t t. ~ L"--·-~ .. - 11'1(. J\.'\...: 

s11ch !'lunncr '.'S t0 0ffC!' tho r.CCUSC'C nr OSC'.'.~C f:>0ni their inv0lVC""'.Cn.t 

e:~co~'t tc, '.'rroe k ccnfcf;cj nns fn'rnul~tea r.nd doYised by :1ic!">.eolscn, 
It ':'le ulc1 bo f; f",isus, c.f t!1r: tor;1s te chr.r2ctcrizc tl".en c.s v0l.v.ntr·.ry, 
frcc-i.'.'ill "ffcrincs. Tho truth rr f[clsit;r cf tf>,•, cn1fcssfrns o.nc". th) 
f11ilt 0r i:r.n~ccnco r'f rcCCl1 ~3r,(I 't.rt- irlSi["nificr.nt ri:::ttut'S fS CC·f.!'~C..r'.::C1 

d.th tho nccessit~- "f !'.cc~~ nc t.hc r.1ilitcr:· 5uc1 id.r.l rrcccss frco 
from SUS:-'ici0n. 11 Tho crr'fcssfrns 7:cr0 in~d'.'1issi1)lc. The fi:r..c.Unrs cf 
ruJ 1t in rop:ird tr' theso hF ;··cc11sc-r1 1:?.:;rn l1"1~·r"lrcr. i.QEJ ETO 1.3279 
Ticlon:ms.2... Pt_..,.l, 29 s.)'' !Ql 

Accused V'Cro f01.·nc1 ruL.t? of blr,ck rrrV:·.t,, c.s •;.rell r.:.s nthor 
rffonsos hn rotn5 ls i~1 this nei~cr:ui!un 0·,:1.n1rn). HE:W: LEGi.LLY 
SUFFICIEJ\~T. u;:.:ith r1.~s:,cct tr- rccusnc Green, nc1 Tr.nner, Che.recs II 
rnc s1•ecifj.crtirr1s, r.ltr·c·urh. crrc•nconsl'' lniCL~nc'le~~ J,Jl 96, nllo:~e 
rffCnSCS Cf SUff,::rin{' r·lilit.~l''' Y\rr1>Rrtv of t 11C lJ S. to °bO " ..Trnr·fullv 

. ·----·-----·-...,..-. ,,cis"'1(•sod n.f 1 unr; :::r J'..'.-r f~3. The (~;:sif'rn:tiori 0f tho 1·.;r·0n[' L-i is 
.... 

i::rr:~tcrir:l -H·*, :::r·C: tr~o s;•ccific· tj --.~s v'il:['1~c ccT.sic1 c~cd r.s hnvinc 
bcon l::ic1 nnc,cr th.: :•r•I'CJ'.' rrticlo •. Tho cvi(~cnco i:01·lc. rkwe sustr.incd 
tho cL~rro 0f r1r0ncful s~:lc 0f ~r0;1"~.rty of tho. lJ.S. r·f n vnlue rf 
"''"'!""'t..: t}'r·--~ Il ~11<!' 50 fl'-1' _ ..... ~ Sh"d,,.. {•...... ; ntJ. r>'Yl(1.• •">Cv 

1 
.... t''C r'l-.1 lo trrir'• ~<'erV.l'Ce ....;..l.' ..... ... ....... ~ .. r,..,(l -- _.._••. ... f'c'l' 1... 

0 

-- ./ ' " 

crl110 urn''"r tho n-L,nt!.1 'Jf'T<'rrc.:;h rf A''i 94. c..nc-1 such 0ffu1scs shnuld 
l:::~vo bocr: so ch~·=-r·o(l. Hovrnvr:r, t.her0 is ['.}_so oviconco *** ,,-;hich 
str·.:mrl;,- surcests thr:t cc·l0r8(1 b:r1cricnn sr:iGirrs, "thor th~:m f!CCUSeG, 
enc'. c ortr; in Frc:nch ;'rcstj t'.:.tcs were ;'ril'1nrily CC'nccrncc in tho s~·.10 
~~C1 r

1clive::-:y cf t}•C l~:r: SC line tr· M*-K-. ~·.1:110 t:r.:-: tvv) [~CC1J_S:Jc., *** 
rctivel:r ~~:~rtici"."ctcd in the illnr::::,l tr:·ns~-cti."ns the: fecot of the · 
CViCCnCG l::st ['.h--.\'0 ~.Y".'.'ic.'."tec'; is SUfficiontl'r SH''lstr.rtiCcl tG SUSt:s.in 
th0 c~.~-rccs th~t :--cci_wcc1 1suff'r roe'.' tf:o 1~·-·r::;ful (:i.srr'·Sitic-n of 
nilikr~· rrc-;·ort~:' ***. 11 (c:: ETO 13?iP~ Grn.:;n, ft i~l 7 1..tw 45) 

(1st fod: C'I FTO 13.lO'.? Grt~:t:l.!_ot. cl 7_J~1w 4_.'Ll_.!. 11 T~.G offense of 
1suffodn1:· 1 rJ.li-t:·u7 nrc~c:·t:· c-f o value nf r0 r·re th&n $50 tc be 

1Y.'rPrffUll'T :'is·-v·f rx' (:fl 1.T..d·~r L'.7 s:'J is ~·l:nish2ble hy c. nrxinu:i 
c0nfi~ormnt c!' t_,,-c w nrs ·.t h'~r~ 1:-.1-Jcr. · H8.c1 tho cfr"cnsos bcon 
T'roncrly ch:-.rcor~. n~:"r.r trc nint:, -:->·---.rr.;·:rr.:-'h -:f I'.::· 94, five yo.'.'.rs 
cnnfiner.iont :-:t4: h~~rd Ir.her .....,:,:J.r~ hr,vc' :-.c00 L:w:::l. Tho result is 
th r·t tl--r- c'l-,··r.-·,-.~ "f F•''O~L 'G,..~nn 21' .'.:i.-,·s· Tnnn,...,.. 26 .:lr•rs) T-iust ' ,c~ --"4--: ,.,._: ~ ~ ( l-...-0 \. · .o,_.; \ T ... t .:; j () ·. •.: 1., ' '-"~ .- 0::'-. 1 ~.:t~\} 4.': 

crrry cir-lit ;<rorrs n.f' tJ:..;.·; C"nfinG:v:.snt. Orc'in-.·.ril~r unc"or so ch 
circu.r:'lstncicos I r:C"'_1.lc1 rc:corr on~ :?. sulist:--.r:tfrl rcf.ucti0n in the 

:~c:rird -:-if c'mfi:rc!".lent. 1-kvje•.rcr, in t 11is c~:sc tho cvi<lsnce · '\-r01ilc1 

h1'.VC SU"."''Ortoc1 G cnnvicti"Il fr:ir fsscrtj.rn ;.._S tn hcth <1CCUSCC.. 

Durinr their t·bsonco tLoy J.ivcc in .tho P:·.~~is nw-~crv:orlc:, 
cnh'.thitec ·'.:'ith :-'rostitutcs ei.nf ·-rcro "!a.nifcstl~· norrt,.iors ,...,f a 
1 'blnck-nPrkct 1 rr:.n.:·r:hich sold US. 11r0%1~tY. Unc1cr SllCh 

circnnstn.nccs, I rri :nnt incl~ noc-1 t" ~;1rt!:~ ny usu~l :coco:r.i."1.enc1'.ti0n. 11 

J..ccusod '17:::.s foum1 c:uilty ;f-f;~~;·ticn ir vio::!..~:ticn of A::; 5G, n.:rJ.c of 
blrcl· T"T~r}'-.· t .,.,...(~ crwis--·irrc·r S"1oc1 f; c: tir·n in vir,lrtirin 0f J~_j 96. EZLD: 
LLGALLY sr:::nc.m1~T.-·(i) T-h~ d~:se;ti,:.n Y:.'.".. s 0strhlishoc.' (2) Jlr.c~ 
E:rkct: It m~s n.lle~·:o_r1 th1:t :'.CC'J.SG(~ v:rcnc.fully ~::.ttcrr-,ted tn sE;ll lt 
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c1i!ums cf rrsoline, property cf the U~S., furnisheC-1
.· nnr: intenc"ec1 frr the 

ITlil:i..tnry se;r:vicc, thorc:-iy ::1ivcrtin(' tl:c rcsrlin·e frori riilitery 
cpcrDtions in n thc2tcr of.v:r:r. Ser.to cvic\:rco ir1r~icr.tec" t!-cct the 
r.ttempted ~i:::le V.T s to a pets.on; sur soqucmtl;:t ic'.entifier. &S .. a French 
mc.j c r who wr.s ccopcrr:tinr- with tho Ar.1r:rican CID. "The r,ccuseC:: rr.isec~ 
the c"efense of Emtrnprient •. It is rnPsi1le thr,t·nn .'!ftnt,of the'· 
G0~rnrnment in~tir.t:',ter~ the p;:rticull'r offr,ns(' with whjch £ccusec, wti.s 
qhcrrcr1 

• There is little r"nuht thLt r.ccusor·:wrs f'lrc'"'.r~· cnr~,·er~ in the 
Sc.le of 1:-·l!'.ck rirrkr.t rrisc"'llinc 0n .", v;hr:l0sc,lc..sen le prinr. tc:- tJ-iis feel~ 
!t ~S \·nly \'Then the Hf onts ,ir1pit·;rtt in.. the_ 1'11inc: c•1' t.n in~CEmt° rerson . f'.' 

('csicn tn conrrtit c.n offense thr-t entrc.pnent r.-tr.y 1-ie successfully ~1loc.c:ec1 

GS &. il.cfonSe :**~ • 11 !kr r' 0CS tho fr ct. the t the r:·ovorr.rFmt Vr S f.' t tef'.11Jtinr 
~o fY!~nf'.se it Nm rrnrtrty c;;:istituto n C'ofensc. 'ilhr-,t ims. in effect 
chc rt ec'. here· W[CS !m r~ttel"'lrt to vfr·lnt.o. the ~'th pr:'l(rr"rh of .b.~·: 94, 
fiespite' the exister..cc c·f t.n c. llep1ticn tn tho effect th~~t l'Ccusec · 
r'ivertod rf'scline frnr1 rrtlitcr7 rporntic·ns since *** thr-t 'nllec-::tir-n is 
·!!tcrc. surplusr,re. This nr.rctro.ph 0f J..ri :w. pi.mishes ·nny person su>ject 
to nilit-"n· lcrr v:ho 1krnwin;:·ly_§C'lls' tho t:-re rf pr"r~crt.~r C:cscril:,ec, 
therein. ·r.1r:.nif'cs~ly; tho worc1 'soll' r,s usor tt..::rdn is rn-t inton"'ec" 
tc c'escri1Jo r sclc ro thrt wcr·~ is uscc1 in tho t.T~tforn· St:lcs Act. 
Since .9x hyprthesi the ., ·cvcrm:i·~nt C'Wns ..tbe rrc perty in quosticn pc.Ssr,ro 
nf titl~ is ;i.1T1.pcssiLl8. Tc hrilc.~, then, thnt the .1.7r:rc1· 1 sell t r.s ·usec' in 
A~i 94 nonns r. sde unc1.('r · tr:w Ur.ifr-,rm Snlcs J..ct· wc11li3 effectively 
cmnsculo.to. thrt pt.rt of the Act·. Ccnr-ress sc:: rcoly coulc' h~~v8 intcnc,e'\ 
thct.. ;-:hnt it c'ic' intcl'.lc: to pmish Y'.'."S c.n cct ·er series cf ects 1:bich 
v1c1,1lc, rosnlt ir1. n ~n:le if t.he ·:~1.~r-;-,c-rtcr1 vcnc1cr hr,r1 title ***· ·It 
C'._Cnscquon~ly. is imf'l.rtr.ricl thr.t nr· true srlc CC''l'Y h::~ve recn offectec1 

hero enc, there is n(' loric~: c,if:"'~C;_·,lt;Jr ·:r:-'1•b:cc, in fin(linc ::ccu-soc~ 

ruilty of the o.ttompt· rs chrr:·nc~. 11 "The r~Uer r-~ th~t c,ccusE:r1 f.ivcrtcd 
11ccsoline frcm 'militt.ry 0yx.rrti0r.s in~' thc~tor rof wc.r 1is Eurrl1~s~ro. 

b.ccus~c"'. WPS rctU.<:!.lly frunr: [l.:ilty Cf :.n. J_'.':. c:J+ offr.i,sr·, ~:,t:J..~ -~hq: :inrxirmm 
punishments npplicn.hlo thereto «F''l:r (use QI'. rricc ·Usts';· com:1ute vo.lue 
of· <)<)0. c~llons f'f ["f' s0line tr h. over ~;50, fer \'.'hich sentence !"',:::..j'. he 
five ycnrs) •. .til_Cr.rsrirccy: This s~ecjf:i.crti•'n YTS :i.ne:ntl~" \1r~!m, rut 
wc.s sufficient tc o.llcfe r. virlc-tif'll' 0f Fee:~ Crim. C. •sec 37 (lf'.'USCJ~, 
sec,, IT). 11 :·i'hile· it Cf'nkins tho r.11Er·:tfori tht t the cr-r,s:-1irncy v:c.s 
'provj,cusly E)ntr:"rc.r1 intfi ', ·***** CT ro::r1 i1'f rf ·tho ontire specificGtfr,n 
m.ckcs it 13Ufficicn~ly clr.rr ·thr:t it nls0 r:llc(cs the ~inuLnce of the 
c0nspiracy.r"urin~· tho perf('rmo~ce c.f thc·cvo.rt rcts. 11 ~corrius 
(
1 Clicti. of Q ~cr_S}'irr;Cy is t the unlt.~ifUl comr:ineti,:..n, . C\''Lfer1 erc-cy ~nc: 

[7-r8emcnt hetv•ccn t.1'10 -er ritre porscn~s 1 *** .·n- Tho c-c:rrus ,~clicti · Hc.s 
nrovec: I. rnc,_ ~ [' ~( nfeSSirD ~r::'lrorly j ntrrc,ucec,. II Sir.co *** the cllcc~
ti0ns th:::i.t. cccuscr"1 ty _his cnm,uct r'ivcrtor, € :::.snline frcn 'nilitr-r:,r 
qpcr::tions in n thot~tcr nf vml." 1 is surpli.1s"'.(c, ell· elemonts11 rmro 

·rrover1.. "Neithor tho cfft:nse 0f crr..sy-ii'rr..cy nrr any cic:sc-l:r relrtec, 
"ffcnsc is lister" in tho t$'l1le C'·f m0xirum "'unishPlents **¥·. Vihcn such 
is the crse tre (·ffenso reMnins· 'inimi.sh~}·.10 f'S rvtrc:riz.8r· J;7 .st.?.tutc 

·:r-ir ·°!";y the. custcrns cf the· service ·l(-ta. ·The custf'T"l rf tho. service uh9rc 
nr li:U..t is prcsc:dl~cr' r·.y the Executive Orr"or is tr: f-0llP\7 Qcr:;rcssioncl 
cxrres;'3icns f'S. tc:~rrrr..,;,ri:::,to ~'1.1.nfshmc.nt . ..-:**; Si:~c. 37 cf ~":6 foci·~'.CriM. 
C. (18 USCA rr:). prescribes tho rt'nishmmt fer tLo rffcnsc cf ·cr.nsrir2cy 
r.s imprisormcnt fer ~yocrs,"- (CH F'I'O 15197 Dl~'ck':··urn 15 Sr~p 1+5) 

-23t

http:1.1.nfshmc.nt
http:rvtrc:riz.8r
http:inimi.sh~}�.10
http:thc�cvo.rt
http:E)ntr:"rc.r1
http:militt.ry
http:intcl'.lc
http:cmnsculo.to
http:nr.rctro.ph
http:fY!~nf'.se
http:1:-�l!'.ck


----- - -

. GElXHi.L br.T IC LE ·iSi 96 

(19) r;_c!r.::;.1nr frr·r. Enlistoc-1. I1~ .454(19:..19h' 
(19I.)rrihea : .... 

(19) porrc;::i.n•: frn!'l Enli st or1 i M.Qfil 

irnt Dir·l"ster: 
12621 Nickm~, 1st Lt. 
11775 Pnrter 

Cross Roforonccs: 454(75b) 

Accused cfficcr rms frnmc, (uilty (·f h"'rrnninr froi'l ·rm Ei.1, nf b0inr;: 
frunk in. CG.T'lp, en<.' r f fnil:i.nr• t0 '1'11n.kc ~n EM ::'lo:."(~it, in vinlr.tirn rf 
;.;1 96; rnc1 c:f n felso sc~lr:ry clnin e~·ninst the u.s., .ir.. violdfrn 0f 
J.i.'7 94. HELD: LfGiJ.L;_,y SDFFICIE~:T. · 11 B0rroviinr frorl onHstod,J:!£,!! .. 
. . _,. . li , . . ff ' . 1 . i f · .. 0 ' ,,,__.,__,,,_ Th
inp~irs Gl.Sc1n ne· .::nc J.s nn r ense in v10 ~T tn.o .ti.;. 7b """"• .ere· 
is suhstPntir1l testirnrr f;S tr· c,runk0nnoss i:.rhich · fnlls within tho · 
tochnicnl r\~~finiti"n 0f11 rt:r·I,.192c·, !'r,r.-145, p. 1()0,. "The accused 
wns rt::niss fn his c1t1tics irl !"1<''..kinr tfue sol~icr 1 s de,.,osit •. His.1.ocfil· 
rol0.ti,"'n vffs tk,t C'f r. f~~r~uci."..rv, :'.m1 ho will be helc'..~t.o the hichest 
stetnc,r:rr, nf c'."re *-11'*. TI'..o cl~ir.i /fl".'r s:-.lr.try/ r-rcs•'ntcc, fr·r lkve:mber 

.T'C.'r ,,Yc.s ~r.tentb.r f':-~lsc. ti.caused w:'s ros"."rr:csible for its c0rrectness _ 
'cs~c. IV. (3), :-:n, Cir. Ne • .315, 4 Dnc. 194.3; p:r.s.l,£,.7, AF• 35..1360, 
11 Arril 191.4). T}10 rrcser:t.'.1ti0n r1f s~lch fr.lso ·"'c•r v~uchor with .. 
1~n0r~":lc(~ro tr1r.~t it Vir.s fr.. ls\; '1nc' frfn.l~Ulf\nt ccnsti.tuteCl. tw cri.r1e Unc1er · 
tho first pr.rrr.'.1.~·h of u~o 94th J.'.l. 11 {C'.T ETO 11758 Vcllrier 26' Jun 451 

Not Diceskdl_ 
1.2594 Lccl~irisbr (i1ribc-ry) ......... ,,.. 

13169 Hc.cDc;;il1 (r: cco:-"t ~i'.·ncy Pren· French Civ~_ lic,n in susric~~us 
circur:·,st.nnc£s) 

11.ccusec'! cffic0r r:nr'I ~mli stca l"''.:1.:1 fc·1i.nr" r:1ilt~~ 0f s:--scific~ tirns. in. 
virl1~tion ,..,f ,;:;: 96, ~:ftcr ho :1r0nrfull7 cnc1 fr::-J.l('nlcntljr. .r:<bt::>:ine<l ·the·· 
role.'.'.SO· frnri n ::?olr-icn i:-,tcr11cr.t cn!'lj: of Q Del-:-fr;n citizen, for which. 
h.:' .,~i • .,,,,., ~nr' ~cc~..-t,.,c' t'L-~. SU!"' of 50 000 ''"lr·1·..,,.., "'r',.,ncs V"l,,o;c, ·~t· · ·" · ... ........., ._.. ~¥.. ..:..._, ~.. -- ~L \.•l~ \...-. 1 1.1.."' .1...r. · ' .•....:·.. - }. <.~•.L J... -.... , :-... '·· _'?.· •• , ... 

nb0:1t 01142.50. HELD: !LGLLLY StTI'IGif.IZT. "E:ch s:iccificct':kn {.i;ll:cros 
c E3f'r\r~ta r.nc' 0istinct 0ffenr.o of r:. n::-.t':..i.ro tr brine :-:iscredit nn the 
rti_lit.--:ry service c.nr' EJ:-ch cffsnse so Q.llccec V"cS esk.blishiJH:.f hy -: · .,.: .. 
c0rnctont ovi,:1enco. In [t•.:1c'itkn, Spocific:.ticn 1 r:.llores c. crrsnirBcY 
**-J<- t0 cc·ml'.1it r.rt rifi'Gnso ~-rninst tho U.S. in vinl£tir-n c:f sec'·37··of· tho: 
Foe" Crin C (l~~ TJSCA r8); Sr-ecific~.ti0n. 3, ££~c~t~'.nce'· of r-, bribe .. ·li~r .. ·· · 
f".cc·1soc~ ·lHH· in vi0l1 tfon 0f snc 117 r•f tho Fcc\::;rnl Crj.m C (1L~.1JSC 207); 
::mc1 Srocificr"f;.ion 5, :;rocnremcn'!:- ,-,f brihc~r 0f.. c. tr. S~ · r.ffi.cor by . . . 
c.ccuscc~ ~·*, ii;. 1.dol~~tic:ri r'.f sec 39, I\:<". Crin C (lf' USCJ... .91), 11 

(CTi FTO 10016 H·~>.!U~ ct :-'.19 J1Jh 451 . 
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454(1C)b-21-22b-22c-23) 19b Dri1-ier""r 
21 fre6ch...of Lestro.int 

(221~.) _Cc'"l_T"lPrcfol 1~cthlties_L_Er~cnre 
in Priv<>te Dusiness 

(2 2c C"mccrr7'--:7er. """'ns · 
123 Cr'nS'"'tr~c.,.r 

];.ccusec;' m1s f c une' ruilty r f P nun1.10r rf s;•ec L-:'icc.ti;'nS r.llegint; 
vir h·.tfrns cf 'both I.~; 95 rmc~ 96, in th8t he (:.'.':~-; ,:emr.nc~od nnc1. 
receivec1 l"l ~ne~r fr·r civilinns, in return .fer ;>8r:r1!ttinr" thc!'.1 tc 
c:··er<i.te slot l"lc.c~inos et an cfficfrs' c1;ub. EELD: LEG....LLY 
SUffICITIIT. 11Thc 0f+'enses ch<i.rrec, (•rdn:st ~ccusec~ r1re closel:," 
rolntE:,fl tc tho crine of hrihery ,_,_ne'er tf).o civil lac:: (3 ~7h:crtrn 1 s 
Cririinal Lc.w (12th Ec1 

.• , 19.32), sec. 2234, ;o:--. 2522-2525). The evic1 ence 
she us thr t r,ccuscr1

·, in effect, cc.vo ·1-~is cffic:i.nl op~-rc-vc:'.l t 0 retc.ininc 
the sl0t !"'.~.chines nt tho '">fficr:rs club fnr R ""rice, -- o. 'cut 1 c-f 
±, 5. O. 0 c. :mek, v:hich he roceivec1 Si:ciih.r r:ffcnses hc:vo bcc:m helc'.• 

tc er nstitute c~nr~uct unbeccT1d.nr' r~n iffict'r nnc1 n fentlcnr..n **~:-. 
J.ccusc( 1 s offonsos v10ro clonrl7- vir·lcticns cf Ki 96 *** c-nr1 rs they 
invclvec~ rwro.l tur"'itur1 e thoy ~-;e-"e alsc• nff~nsE:S -r:u..-nishnble 1mc1 or 
j;i 95 ***. 11 ~TO 15?94 Euf c Ser 45) 

(21) J"'rcr ch r.f Testrdnt: 

N"t Ei;"estec,: 
17t·09 ri c:cc, 

Crr•ss Leforonces: 421 1242f' Dr-vis (f;:dl tc rG·""~ crc'er 
rcrn:d_r,,r, tc ho· ror._r') 

lL/)05 :'~1.ir~::.1 

1L»7.35 Clr ,~)~~.L£1 

Crcss.f.eforcnces: 

(22c) Cnncor.lcc'. -,Jeaprns: 

F~t Direstoc1 
: 

12120 ccnr11ell 

N('t Dir•cstoc: 

1468.3 ~7ils 1 n Jr. (hlr·ck !';.'.;rf:ct, etc.) 


Cros.s Eof'orm:cos: 454(1'.'u) 15197 31~ ck'l•'_1rn ("unish hlr.ck 
T1<"'rl(c;t) 

454(lf.!o.) 119.36 TJ->r-.r"'e 
ncnt) 

(fine cs 
· 

"'W1ish
· 

454(19b) 10016 Honry {'.'.ith 1-1rilJCry) 
454(1Cf:) 13155 Dusi•y (U:ick rnrkot) 
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r·f Enlistor' Me:n 

(33r:.) Di~'berlionco rf Sbnc,im· Or~~ers: 

I:rt Dir·estec": 
l0760 F.c h8rsrn (nrt tr frirk liqu.nr) 
llf30 Green Jr., ot nl (co.rr~t r>~r,;•cn) 

Cress Rofere!lccs: 453(11) 10027 \.'et110rf"rr. {Ar 3-5, ETO; 
c·1rrv ccnccnlH1 FOO.'•cn) 

1...22(5) ()C<)6 D~rvons (with 1.Il 64 ,~is
c+oc~fonco) 

454(54-~) UX:J Q··rl.££!} (vicl:-te !'1rn0y 
cxchr,nr·e lottor; ch.-:::rros; 
..,c ssiblo. oxccpti0ns) 

451(9) 16512 L("\wlnnr1 (fnil. tc-· turn in 
;·ist0l) 

.A.CCUSCC'! 0ff~.c~;r i7~'.S fr:unr1 f.,.Jj_]t~r rf Vi"lLtirms 0f i'-.i! 96, in 
th8t (;..) h,-, r•r,.·.);..... J"°!.l"".T "'Pl''l 0 ct"cJ' hi" r'11t•' ~s·cf'f·1•c,.-,r·1·n·ch-rr·c c•"' 

..... ~ ,f..;; '·~ J.:J..i.~-~-,: -"-··_._:_, .. iv· .. v .. . ) , 4.. t,... ... '-~ t . .L 

hr ct unlcr·-,inr r1ctd.1 1~.7 · c:rr::i t t:i.nt:. c:::rrc k 'he ·1ilfc:r0~; rcnc · 
(b) he r,rr.nk 1ntA:xicr.tir:1· 1-c"vsr... ,·"s r:hile rn c'uty tc, the T'rejur'licc 
cf rcw1 rirr1 ()r nnf :"lilft~r;r :1 isci.:·li:nc. HFLD: LEG1.LLY SUIFICIEFT. 
(1) The 8v:ir1enc·e:i si.r;--.rrtc1r' th,: •'in,·1J.rws r--f ,ruilt. .£2) Drh;i.~ · . 
Int0xicrtir:r Iiovr·r·-~r·r-s: 11 Th;-J tc:zU.n-i:.y rf tl:o tr;rJ ·nilit2ry ::xlicc-:i: 
cfficcrs, r\:rncri1:inr r:ccnsec". 1s cr-m'iti0n nt the tine n.llorod is 
ccrrobrrr.tor by his .;r'r:::l ssi0n th: t he h'.'r1 frur r1rir.ks cf whiskey . 
with rrn A!'1Gric;,, n ...r:-c<'l'lr"lissi('no::, r:'f'icor ref tJ.1c shir- 1 s crow. ~ · · 
Lcc·.iscc1 

' s ccnc"11ct in ""rinkinc such intcxicntirn · liqu0r, v:hile 
E.Df.9.tt:c'!- in the scricus russi.-n rf 1•nl0: ,::i}nr· critic~l su~~rlics 
v1c:.s clor.rlJ~ c (1isctr1 or r:nc, nc;loct t.-- the '.'rcjur~icc c'f t:r t•c' crc~cr 
qlC~ militcry fiscirline (n:::rr, 1922, rx:r. 152il, l.· lt:7). 11 . 

(CH ETO 10413 Shfrk;v 2G Jul 45) 

· 127)' Di-in kine :n.t:r er in Prc~encc 0f Enlistee, ~Jen: 

rct Dfr·esto~: 

l~rql T~ T .
'"', '" :rrs, "r. 

10719. P~ t. t0n, Jr, .. · 

10760 Lr-·hsrs,~-n 


1595£ In<h8~ (in rrosoncc 


Crnss tefc~cnces: 	 453(11) 10027 '.fr;thc!rfrirri. 
454(59) 1275'.'.'., Gorrre . 

,·•I• 

.. : . 
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454(38) 


!kt Direstcc:: 

~0760 fi.(·l1ersr:n (in cc.r.1;o) 

11845 Sk,rk (in cnn"."') 

11271 OtHnrn (cffic~r; ::;u111ic "lnco) 


1"l-1725 Hritfielr ( l'lll"llic plo.ce) 
_16891 ~.k.rrs, Jr. (in ""Urlic) 

·~ 9572 D[',wscn ( officr:>r r1 runk 0n :~uty) 
· Cruss 1.efcrencos: 454(1<;·) 1175("~ Volln.c:r (brer..k in ccnp) 

453(26n3) 12759 Tr~·"~ (lessor te J.~; 95 
chr:recJ 

J.ccuser: r:fficor V'~:s fr'unc1 lYuilty nf beinr r~runk in stnti"n in 
virlc,tirn 0f Ar: 96. His 01+00 fine vcs ro?ucE,r, to 0100. HELD: 
~Gi~LLY IlISUFFICII:l':T. (1) The evi~c:nco shcv:oc"! thr.t Gccusoc officer 
c1 rc.nk Il1U'l8rf'US t0~Sts _,...,rinr tr r,ttenf.inr c. V-E Da-- rrcrrm·1 cnn-:'1uctEX1 

p~,r the ccn:12nr1 inr r fficcr nf Seine Scctirn (tho o. :;~..,"i~tinc c,nd 
roviowinc c1•trrrity heroin). D·arin[' the cc:urso c-f thc1t meet inc, 
4ccuser. ri.t~fe VPri"US in1:"f;cent cr-:"1l'lonts, etc. ff:; F'.'S r~ri:-;innll:r 
ch2r~:e~ with b.r: 63, (,4, 95 c.n·" 96 offenses hut, ·-.ursu.r:nt to 
roc'.)r:ir1onr1 E1.tirn --.f tho Stsff Ju~r·c b.e".vncoto, the co uorc crcss<x1 0ut 
0n the rrif~innl ch::·rro sheet ':.n(1 tho ir,stc..nt c11::rr<=• 2';f e:1 thcrorn. 
11The rccrrr shr ws thrt when th0 cnurt clr1soc1 tr' vntE:, r;i. the finr~ir.r s, 
the :-'rosoc1.1ti"n' s fiJ.c, inch:r'inr· the ch-::rr-o s'.!t"<;t, were 'n tho .tr:i:r.l 
1urv~ nr'vrcrte 1 s ilesk s.rY' th·r.+. when it rcn:'eno'ci, t-;;- filo W:-'S en tho 
crurt 1s "bench. 11 Furthcer fc,cts wit'1 r0:f\·,r(;r.co ·t·· this s11.uctir:n;-f,r 
which tho Be-err 0f Lcvis·:1 :;ill t~~·_o iur1 icic 1 n:~tico in. t:-10 :i':torcst rf 
socurinr t0 the r.ccuscc1 flue ~r0ccs,9 cf l'c';: *-t:--t:· cr:--::otr· licht in tho tricl 
trr tho ~o.me c0urt fr.ur r~;:rs i::tcr ~f Pvt *** ~:I**· (Cr: :STO 154C7, IT: c1~aj. 
Thero ccfm1Se chc.llnncor t 1'.G l<:.1 r·:c:;r1~~-cr (r1L ·. .._.,, s nls0 the ;'rcsF<mt) for 

1CCCUSO r·n tho CrGund th.-"t hG s:-:c-i1lc rF-t Sit, ir. the internst Of h2vinf 
the trio.l 'free from suhst:~nti:~l c1 c.u1·)t : s t~ le: ~:lity, f:,irncss <me' 
irJ.r-icrtiality 1 (MCI.1, 192C, ~·r1 r.51·£, l".45). In su,_,,..,rrt nf his c'.-lf:llen17e, 
ho C[;.USoc: tho 1: P r.iem1-1or tr >1c swcrn cs 1-dtnoss. Ho tostifiec'1 thu.t.r 

in 8V8I';t Cf'.SE.l it He S tht> cut;• 0f C l['i7 D.Gn.ror tn .~xclur1 0 frcl"! the 
cc'l.ll't' s crnsic'cr::-.ti0n f:-.cts r-r :'h:·sicrcl c:x:hihits nnt ''rc,crly hcfcro 
the crurt. By n_("c1 itir·nnl '"i tncssos, th,-: ,4 cfcnso in thct cc.so osk.blisroc1 

tho frets vrith refcrt:ncc t:- tho trcnsfrr "'f thf: nr.:"'sPcl•tirn filo 0f thi.§. 
cns9 frcn tho tric..l jUC1 

f"8 :·r1v0c:'te 1 S C1 CSl: t" the: C'."'Urt 1 S hcnch V!hilo the 
~t Vf' s c lcsu:~ t0 vctc rn thr r-1._iil t of this r.ccusr:r'. 11 The chP.llcnre 
"'~·s sustc.inoc'. "Thn.t the cr,nrt c1ic1 in this cr-.so C(orsir1 cr tho ,-Jrcsrcuti0,n 
filQ, inclnc~inf tho ch-~rf·o8h8Ct, is ~ffirn'.ltivel:r inricc'teC ·~t tho 
no!'lbcrs cf this sr:.nc cnurt, tho nnly :;:iorsrns octually in a j<'Sition to 
kncv1 this f P.ct, bJr their ncticn in tho M'r1lscn cr:s-:; in sustc.ininr, the 
chr..llcnfe ***. Tho ch[\rfo sheet in this er· sc: cnntcd ns str:tomo~1ts not 
surr0rtcc1 hy f'.DY ,ovff cnco rrosentcr1 tc tho crurt heroin; fer OY.:c.P1:;lc, 
the Sr·ocific[:tion tn rririnsl Ch~crro II "tllorcs thnt ::'.ccu::;mJ st~~tor1 , 
"I SUf''Csc I sh'.'Flc" stcnc'. ~t nt+2nti(n f'."'r this ,...no 1 , rr r.-rrr1 s tn thrt 
effect, c1urine tho ~·lc.y1.nc 0f "The Stnr S:'r,nrlc(l B:'nnr-r", hut tho record 
ccnto.ins no tostil"l.rny r.s tr such c. stcte:::cnt. Ccnsic1 cr:lti0n nf this 
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8: Drl1.nk rm',· Discrr,erl 454(.3G-4011-44h--45a) · 

LOb. · D!'U.nk ·r\n In1t:r ;--Enc-~cncer 
·· 	 ·sr-fety t."f Outf.it. BE::fcre 


trc Enery 

Fr.ilurn t"' M~k8 EM DE;r,csit 

f.'.' ihH'o .t" Ol-iei . 

file wrs :cre.ju,.,icinl tt" tho su~·st.2ntfol rir:hts rf rlccuscc,. While not 
es:·or:.tiiH t" this crnc1.usion ***, it nc.y l'e nrtcr". th~t in sustc.ininc· 
the .chcllcnrc:i in the M~,r,j_sC'n er.so"' tho court it::iclf inferentially 
nc~ir.ittor,. th'.:t it vr-:-.s. infltwncec, horchy crm.si•'errtinn ·cf natters.· , 
iI'lrrcperly brc:u-·ht to its c.tt.cntion. Tho projuc'ice to accused WE'.S 

not curec~ by the rcr,uctinn, l:i:;soc' r;n .:; cr:Tsir'crr.tion cf.· 1services 
prcvi.-iusly rcnr"crec'!',·cf tho c.J'.l:runt cf tho fnrfeiturc·irirosed *~. 11 

(er..• ETO 1548·6 ·E~shtrr 13 St'p ·45} - . . . . . . . . . 

·---..------. 

Accuser, Mnjr-r. rtrs founc, p1ilt~.~ cf the. fcllowinc nffcnses in· 

vfolntic:n cf J...il 96: (£) nf rein:· ('runk anr1 r,isorr.orly in unifqrm; 
(.£) ('.f Yir0nrfully r.ssc.ultinr- n Grrncm cirl hy fcrcinr: her to the 
fleer cnc1 i::ttenptinr t" ro111"ve hrr clothinc; . cnc1 rif rircr.rfully 
tree.kine a c,crr l'nr, cntcrinr cn0thor rirl 1 s r\f·ri--o.11 r.ti the snT'le 
rerieral C-:ccasion•. HELD: LEGALLY pUFFICIElIT. (1) The evVence 
su;ipcrtec the finr,in~·s tf ('uilt. · .{ll Drunk: Tbis Ari 96 
_271ccific·:tinn··C·'fllittoi:1 tho phri;:se · 11 in n ri'\.1hlic !~l:"ce" or thct. nccusec 
WC.S in CC'P.1J'TlD.nc' qun.rters' stctinn rr CD.Mp. Hc'!:'CVer' nr' rrejuc~ice 
resultoc. Accusoc w~s nrt mislo''. 11 1.ny ~ ro[~tcr r""rticulc.rity 
c,csirec, *** sb,u.lr1 hr:vo ~·,0'cn rr:iscr' nt the. tii.lo 0f err.nirnmcnt ry 
srecial nlea as 'a rlen tc tho ,"eneral issiio' r.lr:.y be rerarced as· 
wcivinf cf any cbjecti<'n then krrr.'11 t0 the cccusr.r1 which is n,..,t 
essortec: by ·r: · spccia~ ple[l;' .- 11 _Lll_iiulti~licity: "There cr.n he n<' 
quE·stion 0~ a~y unre~·:sr,r.o.r.le F::ulti;,lic~'ti0n nf eharrcs l1Dsec Uf'Cn c, 
sir.c:le r:.ct since /£:.ccusu~ 'y cc nc'uct. e;t the c:C\nce '· the ossault nnf. 
h~.ttery at the. hC"tel inf· tho 1.ronkin::, c--f ~~e ·0oor, while ·all. · 
cisorc'\erly1 wer·e er.ch SepGrete offenses n0t necessr.rily ipvolVer, 
in the· ("lthcr two ff*. F.!oreovcr; ·accu.ser". c0ulc~ not he f,.urM~f thl'rccy 
.r- s tho sentence irnpcsPC' /c~isMi-sisnl/ w~s wnrrr.nt0c uron ccnvictiC'n 0f 
r.ny of the thrE-e ~f"enscs"."'***; 11 lCM ETO. 17339 Gunninr: 17 Oct 451 

·.~ .,..--~-----

1.40n) Drunk When F,e~nrtinr for Duty: 

Not Dircstcr: 
16J1B. H<'.lcfler . Cctfic.c;r} 

J44b) Ft;il~re to r.bko EH D91!tsit: 

Crnss ~efP.~cnces: .454(i9) '.· . '.11758 Vollmer (fid\icic.ry' 

!45o.)'Fu:t.lure to Ohe;r: · 

Not Dircstec': · . 
17140 U!upus 	 , . 
16[ 91 ~.k'.,.,rs. Jr~ (fnil' tc- 01--ey;. sentinel) 

. .. 	 ·~ .. '-243
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AW 96 GENEFJ~L Ji.f.TICLE 

454(45n-46) 5'1" : • Feilw.e ta· Ohoy .: 
·... · ·Ff:'.ilnre· to Po.y Dotts 

r ' •• ..., • j, 
.. 

Cross hcferoncos: 385 10363 Mr.ndn p:::ne (~ istinruish 

from. 11 refusnl to fly11 ) 


· l\.ccuser'· officc·r v:rcs founr ruilt;" of. t\·ro viclntirins of l'...'·: 96: (~) 

'..mlimfully enc~ fc loni0usl:,· .nss8.11ltinr nn r!P offie or Hith o.. <~r,nrorous 


VIeo..:ion; . ~me' ; (}2) after heinr orc'.eroc" into arrest by an ilP r"ficer 

.'.':ctin[ in the exec:lti lbn'· of his ''.uty; rcfusinf: to o '.icy the sc.ne. 

HELD: LEGJ.LLY suFrrcrnrT. (1) Th.£ first s;Jec ific,,tion wr.s su:'l~'ortor. 


1b..ccuser' s conr"uct c<>nstituter nn AV! 96 violrtil"n. !?I The secon/' 
speciffcntion Jims c.lso su~portor'!. The MP officer, 11 0.s the heo..(' 0f the 
lcco.l nilitnry police c'etcchncnt where rccuser' 1 s offense \"1r.s 

:1c i.ttcr', hac' tho r~uty of rrcservinr ore' er an-' r' i~cipline runonr . 
--~ · .t~Lry perscnnel.· His c.ction in ·nrc1erinr nccusr:f int0 a stc.tus 

.~Trost V!f.S rori.sonnble anr1 proper unc'.or tht" circumstancos.Accorc~in(' 
-r. ~ccusec' 1 s testiMcr1y, he \vc.s never trlr' he r:rs unc1 er ['.rrcst. 

·ovor, ·there mi.s suhste.ntial cviC.cnce thnt i•** :"'rc1 e;r:ec'. hir:l into 
-::st rihcrcu:Y:n he exprE::SserJ n_fs '-refusnl beth. ;':ith rvirr~S C.nl' r.ctions. 11 

·:,1sec".ts ccnc1.ucf c0r.stitutec1 r:: vi-'hti0n 0f .A';I 96,< (CIT ETO 1741~3 

_,_ .•r1 c·ck 20 Oct 45) · 


.~--------

(46) Frtilur~ to Pmr Debts: 

Amrmr other thines ~- accused .'Jfficor w::cs · fnun:' cuilt;r of· vbl<'.tions 

0f AW 96, in th,..,t he: hi.c1 f;:iiler anci ·norlectc" to :;-ir.;y c1escrihec". ('ohts 

':'JhiCh he owec: tc enllstor rien of his orpmiz.:'.tir:n .. · HELD:. LEG..".LLY 

SUFFICIENT. (1) Dobts OvE:rc1 ue..:. i-1.ccusec1 rle.~/c:' j ~'ilty· to seven 

r:escribec". specificntion in this rernrf, e:xceptij,r· the word 11 cis

hrnornbly11.. in each.~· Tho questi0n 11 r1:iser1 is r;hether the ryere · f'.niluro 

hy an officer to po.y a coht to ·un enlister, rmn of his rrp:mizntion en 


1 cthe c',ue c".<: te, without more, is a 1 ishr•m1·rar·le' f.:d.lure ['nc~ rmr1 

. nerlect in v-irlr,tion l1f~ 1-.:L.96 •.11.• 11 EacY.. cf. the c1ehts '\'Ii th which. these 
spocificntions nre concernor1 W8S over('Ue. The 1>01;rcr nn-'I ~rntJ~ority 
of o.n officer ovc:r c.n enlistee, .mn:ri "of his orm 0rrr.:nize.tir·n is such 
thrt the lnttGr nicht i:ell hcsit&tc·°t() (1 0T'1P.nc. thrit the cfficcr pay 
·."kit he ouec:. In such circuostr:nces \'18 t~,ink that ari cfficor 1 s · 
fe.ilurc tn fulfill his 0iJlini.tion 0n the r>romiscr.~ r~nte. is c~ishon
nra'.)le.11 Ali 96 vuilt wcs p~npcrly f0unc1.· ill Debts v:itli. 11rn·nU.e · 
Dcte: Another spccificr.tinn ::!llcrer tho c'isrFnnr:J.ble failure c.nc1. 
ner;lect of nccusoc1 officer tr- pc.y n',t;J2.po ('oht nt 1inr hy him to nn 
enlistee:. mc.n cf his c'rf'e.J:_liz«tion. 11 '),'ho ovi:::'ence. shc;,;_,s· that the· 
rebt *** rrn.s c0ntrac-tec:- 0n 23 Docom11cr 19Li.4 ~.nc: -not rnpn.ic1 ".S nf 
2f Januc.ry 1945, the .-::ate chrrres v:ore rrcfcrre(~. Accuset c~id not 
promise to ropay it nn an:' specific c~c.to. De:S}"ito the; foct tl+nt the 
('.ebt wo.s not technico.lly r'Verr'.uo, cnnsiC'crinr the ·;:ors0n irdth v•hom 
c.ccusec: vms c'ealinc one~ tho o.mnunt involvoe, vm tM.!!k: th::~ t there wc..s 
a.n unrec..sone.ble ccky in rickinp- repayment. Such C'"'n-'1i"ct 1:un:ourits to 

a c1ish0nnrc:ble failure to ,...,.,y a c"cbt i!! vinbti()n 0f J:S[. 96 ***. 11 


(Cl1~ ETO 11775 B"rtor 2f' J11l L5} 
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in Cu~tN' ....... f~ .·F~.·~Jxrs. t.~.. F.enc.·T ~'r~.nc~..~:b'f-i .. 
..... 4~/c Ff'.1·lllrf· :tr') T1.o-n~rt ·: 454(47bb~47c-4fn-49) 

·.. 4ffa F,, ~· Gli:tiin x .aihst·.tr.:s. 
··· 4S .. Fnlse Of{'.~cF<l Eei~r.:rt·s 01' Stnt'"'r;e~ts ... . . .~ ~ 

. . . 

r 1 7hh) Failure :,,., Ee~!'.Y 'Ic:r.·e~r· :ln C'ust6(iv:- · - · ~-- _....._..__.______...... 

Cr< 1ss·Eefereri.ces: · "·454<49) 
' ",, 

1:c.t Dit-esten: 
H.683 71ils0n.1. ··sr·. (~nil tn ·roric~t 

(4f'a) Frke Clt.:iM Ac·c-inst U S: 
·. ,. ... 

..45.~ (7)· 1,5154· §2.!m :(:i.lso·AW 94; 
rr:ltirHcity) 

Cross References: 

'. 
Ac.cus8r.. summ.·:r;:." court t·ffforJr vr s f0unr. cuilty of tw0. vfr.1-:.ti~·ns 

c:f A~; 96, .tc: i';it: (.;}) he Jn;·,rdr:,..ly ,·-r.c-to I:'. letter to the pr..rents of 
o Sorror•nt, 1:;h~n missinc in ~cticn~ n~ich c0nt.ilinol'.'. f.'J.lse str:t8P1cnts 

. re:, tho cr:nt.e::nts of .the .i:ierrec.nt 1 s ,.,r,_llct; ~.nc'. (h) he willfully one 
wr0nrfuiily m; .c::e · .-; fglso invent0ry of th.;; ser;:-e:i.;t' s .belonrinrs, in 
thet t[\c serr.m:mt hr:r1 '.~1°0ut S400 mnrc th':tn thiq $11 v1hich he cnliste~. 
HELD: LEGALLY SUFFICDTT. (1) Evif'encc:·J..cclise•1 rh:litter-1 the rcts 
chcrrec1. :~We.inst hi-Ill· 11 He sim;-•ly · r1r:r.ies rin1 v;r"'n[;ful intent in so 
c'r:inv nnc'!,.rilenrs norlir:once -:.nr1 .rr.r::.-- ~u6·mrnt. His ·own stnt0mcnts 
inC!icDte his intont t~ c"~c0ive c.nr'! nrl.sle"r, tne rr~rents of Serrenrit H*"" 
~ ri ·his ll'tter t0 ·thc!!l.~ vrritten srrio oirht m0nths after their son 1 s 
money hl:r' c0me intn !1is h:.:.nc1.s o:::nc1 then only r.ftcr ho h.:-,r1 rtjceiver~. · 
their letter showinr they J.:ne\:,~·hc hf;r been riven the mrney. Even 
thE:n, he c1i( n6t"romi t thE.! r:.ntirc· n!'!\0unt hut "i"r".:itcc' ·r~ncther. eight 
ll'."nths l1ef0re sonc'i:rw them tho :~-t·.l~nce. Hn r.r''.'lits sifninri: the. 
inventnry r:f c10c'."lr:sv11 s eff.ccts. e.n'1 , intcnti:::·nr;ll~.r lisUnr. $11. 00 ns 
tho <'nly ,.,,..noy in th8 nstr:tc, lmrwiff· th·~ t it ·w::is 'nr~t ·true. Ho 
clc.ims tf!e !"Y•nc'r \'.•."\.S st~"lo;i frt•m hi1": t"n'1 the.re is nr· GVir1 enco to the: 
cr,ntrnry, h;.t he v;:cs nnt ,,j stcr""v' 'hy thr~ 10ss ~.r.C: --cl~ims tn have 
frrrr•ttr:n thf: correct r:r.,r·tmt ~mtil u:.frrcscGn circuI!lstr-nces 'brC'Ufht 
them tc his r~tenti:-n '.1.nr" 1~rnc;·ht ~·•ntt -:ri f",CC"L'ntin.f:·th~.t mil ht n"t 

11othcrrrise eve,:~ hi;vc rcc.11.rrr'1 . - .f2) Tiin <"'ffc!}E2.l Accuscc'~ 1s net in• 

..245... 




A.W 96 GENELAL AL'.i.'ICLE 

454(49-50a-51-52n- 49 Fe.lse Offic::'.. '11 ror0rts <"f Str:tementc 
54 ( 50a Fr..lsc Pf'. EJrs Gen0r·1llv 

J..21 p,~rjurv; F·".lsr> S"'•oi:~rinr-
52n Fnlse Pretcn~-r;s; Oht~-tln Prnnorty b;r: 
54 F~lse S~enrinr 

ft.lsif1dnr ris ir:vo~trry :-ts n SUT'l1"1;-:ry nfficor wr.s clo:orly o. 
ncrlect or c1 isnrder ;'rejuc1J.cir>.l tn r0or1 orr~or r::rn~ T'lilitnry 
r 1 isciplir.e, "S v1:~s his· c'oliboro.te m:'..sst~ttt:'!"'16'1t ·to r"occ~··sGc1 ' s 
;--v-rcnts c.n<l his n.c1 !'1ittet nerlcct nnc' f:·,LLt:re to cor.1rl~r with .the 
rcquirer:i.ents 0f 1cnovm Armv F~e;-i:ul1~tic~n {1.linthro:;, 1920; 'if• 713, 
722). L.ccuse(' W:-'.S ~uilty 0f vbl<:tir:r.s nf ..';.'.·: 96. rc:.1 FTO 10718 
Cn.1'1,ell 27 Jul 45)_ . • ---------- """'""' 

002.) Ff',lse Pn~'Ers GE'nf'r-2 llv: 

Cress Leferences: 1+54(49) 10718 C3hhell (fnlse letter to 
n ~ece~"!ser1 (s pc.rents ro his 
porsrnnl efflcts.) 

454(54an) 17469 b.llon (use an:-ther' s nmYio 
rn m~ey :-r:1er) · · · · 

Accuscc: rfficor .-rs ch"1rt:ec1 ;·::i.th rorjur~r i!l. ~c:_· l'ti~,r:. ,.,f L~l 93; 
ur:s fc11.1.nt~ [1J.ilty (n:s o..p;.-'rover.) of fn.lse S"\''Oc.r:!.nr i:c vi,·l'.'"t::n:::-i 0f 
A.i 96. Ho V.'G.S ~lso fnun~ r11ilty nf n:::idnf :- fr:lso rfticfrl st'.'.to
mcnt in vi•""'l'."'.tfrn of A'J 95. HELD: LEC1.LLY ST.F':'.'':1.:G.I:TT. (1) Perjury; 
Lesser Fr.lsE: S\7enrinp;: Accused wr s prc·rcrl;r fcin:1 r ·:ilt~r c.f false 
s·:·onrinc in vinlnti"."n of A':"/ 96, "since it iz :~. lesser incluc1 c,: 0ffonsc 
cf p.::rjury *** The recnr(~ *** c'iscl0scs •:. fc-5.l1<?·c ·'.'f procf G.S to the 
:mflterinlity of f'CcussC! 1s ffllso testin0n:· ,.. t the L** trial, o.nd thus 
0ne eleriont of the crime r-f T'"'rjury ~-·:::s l'.'f 17. '.:1St.'.1'lish~<'. ***·" 
.ill AH 95: The c'cterr:1incti0n herein "vr.·s 1-C'SCl~ rn the f~ct that in 
his sworn steterient he stntt:x1 thcct knritz~n h'l~1 ncvrr infcrmcc him 
tl1c:t ::i. certnin C':',sh crerit v:.".s nutstcmdi.nr." ~Thi:: f'~lsit;'.r was provec1 

• 

(3) r,'!ult:L-;-,licit,r: "rlhilo the st'.'ltemonts fcrminr the h'."sis c·f the two 
ch~rros ."re nrt ic1 entic'.:!l, ell f'.rcso rnt of rrw situ::.tion cnfl cnncern 
the s.::me su~1jcct rnritt0r. However, in r. c::.se uhcrc the i:''cnticnl 
missktcmcnt rr~:s nllcrec'. unc1 sr c}rrr:cs r·f viol::tic•ns:o:f r.rth .b.:Ys 95 
."nc' 96, nn iI!'.prcrior multirlic'.lticin" resultl::'c'l. "The c0nvictirn of o.n 
officer un:::er beth n.rticles is lq·o.l ***." (Crl ETO l(/)24 St0r(1enr 
9 Oct 45) 

(5211) Fo.lse Pretenses; Ohk.in Prc'"isrty 'by: 

Nd Divestsc~: 

14683 Ylilscn. Jr.!. (hlcck !"'i'Tket; lin_'..'rr) 


.Ll.42._Fnlse S•."o.".rinr: 
N0t Direst0c~: 
14683 rlilS"!l, Jr. 

Cross References: 451(51) 16251, _§tcrr1 011r (lc3scr t0 J,.Ti 93 perjury) 
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454(54n) 

Nrt DivcsteC': 
15734 Kem~rick · 
146fJ t!ilsr n 

Cress neferences: 	 454(96) 14632 k•DP' II 
L54(9) 1049~1 D~.ntsch 
! 5.' ( t::.4.-...,) 17469 All<:lY'! (sen~ lfoney Order•·r 1-{- \ .,.... 1.. •' .~ 

un"oru::'1other 1·s ·natie) 

. Accusc:C! firn:ncc· cfficPr r:~3 f·'1)_nr" '."''J.ilt~r r.f vi,...lctir·ns rf AH 96 
rcsultin:- fr• m his fcrc:irn oxc:;.r-n,··0 "::sr~tir~ns. EELD: LEGALLY 
SlTI'J ICIEN'I. fil__ SY)ccifico.ticns: 11 ~'!.ccu:::e(, nn cfficor cf rm Army 
Fincnce Office l•c·~ter. in Delfium, wrs c!:'.'.rro~ *** ;-Jith. 1Hrr·np;fully 
.exch<cnr.im"' lnrce "lrrunts Af French fr'.'.ncs fer 1:-:.rfe. nn01}nts · c·f Belri~n 
fr«.ncs rn tvr· sepo.r:1to ''~ccsicns h, Hcvol"111cr 19L,.L, ec.:ch r·f which tcok 
rl~·.co 2t th"'t Fine.nee Office. The 1Tr:sence 0f the :70rc'. 1v:rcnp-fully' 
in C".Ch srccificr.tirn \'!'.'3 sUfficicnt tr· Y)Ut hj1'1) ·r; n<'tico thc.t the 
cxck.nres v:ere ci.lletrer1 to r.evf"' hccn c.ffectcrl. un~E!r imprc·;iE:r '.circum
st."Cnces s..._ ~ s tA' l~e )"rejuf.icic.l tr r ·c c-r•,or rn:" r«ilitr.ry r~iscirline 
··r tn ·C•nstitute c•n::1uct ,-f c. m:tur1t,,1>r:b1f-.·:iscroc'.it upcn the 
...... ~1-ltr.~, "'···.,....,1·ce *** It 1·s c~""l"i'"n 1 •·.;.::+,,r1·c~1 1.·~·· 1 ·le•1 (1'e .,......,,,thus eJ..~ ...l.. (., ... .J o ......... " 	 • . ~.1 .1 -:....L...,.... .,. ..... - .J._ " '-·t... -·~~,. ~ 


;.rc~·cr subject c.f ,iuc'icfr;l nrtico *** .th'."'.t r.t the time (•f these 
cxch1m~es th8 currency s:i.t.u~,tirn :1~1 1.i 11cr~:tc..:1 ~nr' cccuriec cnuntrics 
in Eurc1re w;:s ,'elic:'te, if nrt ;'re:c· r"J:·'...<.s, :·v·rti~:lly :.s n result r,f· 
tho fret thnt the U.S. Gcvern;--:cnt, ·.~~tor th0 i:r:v,;.si··n of the cnntinent, 
:--ut :i.r.tr:-· circi.~lrti"n mill:i.::-ns ~r f'· llr:rs •r;crth rf }.r·cr'.l currEmcy fr:·r 
tho !'11·~~'1!lcnt rf its ni1ikr;:r en·' r·thcr nc·'snnr.ol. Tl-,is rn-:s u.nc• ubtecny· 
r.n imrrrtr.~t f.n.ctnr i:n t11.c fi:xJ.rr. r f th::; r-fficinl cxchc.nrc r~to ~"'*~:-. 
i.cC1.·ser~ v!::.s ch-::.rre·~ cs cm Ar.,.-,:~ fin:'.r:co r-f.f'iccr v;ith the res;'·"l'.Si1,ility, 
cm0 nt: ,..,thcrs, .nf effectii.:·ti' r c'f t11~; Gnve::rn:r.i.ent enc~ the Arm;r r···l~.c~; 
which SC1..1f"ht t.., 'r.id ·iii st:'.Ulizinf l•'Cc,l currcr:cios :mc1 thus cf 
cffcctinf cxch'.:'nr.ss of currencies cnl:: unccr rrrpcr circumstances. He 
vn s n.lsc ~ic unr~ tc use the fr.cili ties r.f thrJ Firir.nce Office r nly frr 
cv.tL"rizo.:~, rf'fici.~l tr'l:nsrcti·:-ns. '.I'he v.rr rc1 1 \rrr:-nc:fully 1 mcy recson
::'bly ho c nstruer' tr. r101J.n unc~er inrro!'or circurn:;tr,nces in tho lid1t 
c•f tb.o t,onc:rr?.l situc.tir'1 v•ith rt:gr.rrl tn EUJ"''~crm currencies, rf 
:'CC1J.SO.:'. Is f\Siti,·n ~nr' ·::>f the r:l-:cco w::crc tho c:xchcnrcs Fcre mo..c'.B. Tho 
srccific:cticns thus stLte cffens0s in vi··.ldir·n cf A','f 96. .It 11:'.S nnt 
css0nticl tr. ·'llleP'G thnt ~ccusoc1 :TC"fiter1 1w either e~~ch0.!lp;e *** q;-
tk,t eit1·cr vid_.-:-:tec1 :-.ny r'ffj_ciel r 1 ircctive ***·" _{_2) Evirlenco: The 
cvic'cnco SU"""crtcc: the .f:lnr1 inr .rf .'.:Ccnsr:·r,. 1 s ruilt. "His r.vrc,reness <·f 
the hiF·hly irrc1•·i;l·r mtt~_rc · f the tr,..,ns.-;ct:i r·ns is m:-.c'e m&nifest *** 
r.y his. f.C~e~-.t.f n~c rf s1::.',st.~.nt.L\l r:r:nmts r-f tho. j..-kntic0l Dclt,ic.n frnncs 
1.ssucc1 2t his <1 irc;cti·"'n, ·• c ,.._ rc 1·."-rc1 c r :;-rer'i~.i.m f0r cffcctinp; tho ··. 
CXC:-:'1.nges. His crnc'uct '."'.'.S rf t: fnttPr~ r-"SC:'1Jilin[' thf'-t c0nc"!C!:J.."'18C1 by 
S8ctirn ~;S', Fcf, CrJ.m C (1~; FSCL 175) ***·" (Soe c.lso, Sr:c S7, Fee' Crim 
C~ (18 USCh 173). (3~ F~·t Cr :rsir'crc~.:.. 11 It is 1mr.0dcssr~ry *** tc 
C•:JsFr·r tl'10 E:ffcct cf c,irsctivcs lss~1ci•, l·.y t 11::-: ETO (see Ltr., LG 121 
Op GA, 23 .Se:it. l9l4) rr ~w SHAI.F (see l•r'r,in'. r!orrrJ n~. 35, 25 Oct 1944) 
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454(54u)' l24n) Fordr11 EY.chrnce, !11':wal Profit From 

en0 CM ETO 7553, Desr'ine ***), nrohiritinr rarticip~tion in cert~dn 
currency exch~nces, nn~ r.oth :in· (see Cir•. 364, ·wn, 2. S.ert. 1944) c.n('. 
Theater (see S.O.P. No. 11, Hqs. ETO, Jl Au[.1944) r1ircctives rccu
latinr the exchnnre of foreicn currencies cm r·ehn.lf of per~rnnnel 
c..tt;-chec" to or rerresentinr the U.S. G()verrunent. Suffice. it to h°'lc~ 
thc.t the eviC'ence inr'isputa'bly este 11lishec" th~t recuse<, rrrcnr"f'ullv 
cffecter the exche.nres r.llerer, whether .C'r nrt they violr.tE:lC' c.ny srecific 
~·;c.r Depc.rtm€.nt er Thecter f.irecth•es (Cf: CM tTO ·4492·, Sr.cltnn, et al) • 11 

(CI1.1 ETO ·10418 Dl.::tcker 26 Jun 45 l . . ' 
...·-----.-

Accused de~tal. C'ffice!- wns. found . r:uilty of a violntion of AW 96, 

in thr.t he C'ic, 'rintw5.thstnncinr the r.rovisions of First U.S. Arrl~' filr 92, 

13 July 1944,· requirinr· thr.;t all ccr.nnnnc'ers exercise special virilance to 

prevent· the transfer fr0n tht;i continent of funds ortainec from .unr.uthor

i'."oc sourcea, .. offer, in the ;:resence of EM,· 'to trcnsl"'tit German noney 0r 

e· ·,urea enemy funC's to. any dosirnatea rerson .in the U.s. for c. ;~rrcent-

F: ; l'.nc~ of a. violPtion of AH 95, in thrt· he v1ronrfully. chnri:·ed n First 

·-= ·;aoot tho unconscionahle n!'lount of c-J.out C92 for trnnsl'.li ttinr Cl40 

t. l_lis wife. HELD: LEGALLY SUFFICIENT. (1) The A~l26 Specificntion wes 

· · qua.ta. 11:'lhile nccused 1 s offer vms not srcc1ficnl1'r nllered to hnve 


m Il'lt.'de 1unb.wf'ull"lf1 , 'illecnll;y' or otherwise 1wron.--full"'.'', it V-!CS 


lerec1 to hr.ve 1Joen mcce 'notv1ithstc.ndinc' thn rrovisions. of the11 


('cscri~eC. circular. "Th("IU[h nccuse<l wns nC'lt c~ 1 co!'ll'1nn0cr' it wns his 

C:uty to lenc ·supnort to the policie-s roquir£·c of· his comr:r:ncer. .The 

Spocificr.tion therefore Dlle['ed not cr.1~; ri' nt·, ·~ect· t.o r.iC: the conmnnder 

in cf'.I'ryinr out his resronsibility :-ut nlso rffirnntivc c0rc1uct ):'rejudi

cilll to the fulfillment of that rElsporsihiEt;7 ; rnf· 'cclctin.'."' thl) words 

1 o'r cnrtured enen;r rropcrty' es 51.trr:iluscr·c 1 •·cr 1.~sc of ..,rosect:.tion1 s 

failure to show thr:t nccusec, in mr.kin1.. r:is cf:"cr, sf.id theM, tho 

Specific~.tion is nonetheless sufficie!!t. Thero rcr.mined the nllcrec1. 


· nnr' 	 proved offer :to trnnsMit 'Germen ·l!lnncy'. This ['.ffer-did not 
exclude M.C'ney 0 1,tninec'l frcri i;.ncut'fi.(-.rizec sources. hl!thcr, it inclurea 
such noney in f2ct ns well c.s hy iPlnlicrti<"n. Nor is tho Spqcificc.tion 
c1 cfcctive in th1:1t it merely nlleroa. nn ~. True, nt cor:l"!on lr.w !J£!2 
!!£res co not c0rstitute·nn 1'1.tten'"'t •. On.·tho other hrmG, the cllecrtion 
hero of r:.n offer to c_ssist, for n c0nsic3Grntion, enlist0c~ nen :i.n tho 
c ircUIJTEintion. of :;. ccc lnrec rolicy, wr s c.n c. llur::.tion of r. nc ·loct, 
ro:riuciEtion, rnc'l ;:crvorsion of duty ·cornizc.1.'le nncor A:'i 9611 (:Iinthrop, 
19201 r.?22.) The cvicence sup:icrtoc1·the findinf of cuilt . .,Cg) The 1.:-: 
92 Srecificr.tion wr.s suprcrtech It wns ostr.blishec 11 thnt the evil ~icn 
.£!1Ci!1atee in r..cctisec1' s !'.line, th1:: t the offense we s p0.t insticntee by tho 
Government's c.;.:ents, nnc'! th[] t they were c.ffcrded the' 'op;:iortunity c;nc 
fccilities for its ccmr.issi0n in orfer to rftect ~nd ap~rehcnd nccusec. 
There Wl\S n0 entrnnMent ***. 11 The 10,200 Dol,;:rfon frincs civen nccused 
hrve an exchc.nr·e vcluo slirhtly in excrss <"lf ~?32. TP,c exchcn(e re.to is 
43.7732 frencs .for ~11.00. Of·this th8 cct1rt .co11lc1. tr.ke iuC!icio.l notice ***• 
Accused acr.r~ tteci to trnns!'1itt.inr· <?140. · Thnt ·~192 vn~s ~n unconscionnl»le 
nmount to ch:tr;:-o for scnc~.nr Gl40 is sclf-o'l.ric1 <:nt, · 'An :lli}Corscfortrhle 
]'nrr'ain is ont:: which *** no fc.i.r :me. honost mm v1011.lc~ rcccept ***' (Blf!.ck1s 
L."'.vr Dicti0nrry (34 EB.)' :-'·· 773). The 0xcctfon of . · 
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: llin) F,...,reirn Exchr:,nre, Illerr'.l PrC'fit Fr::;n 454(540.) 
' • ' •. ... . . .. , • ~ ... • r. 

:.i;:;ur·.~ frnm n sC'l(lior" cnnstJt~.ltcs· c.. virb.tion \'f Ar;. 95 •.. 80 clso, 

"-.ccuser,'s cxtrcctfon. (r:fothrrr!1 J.920, ~~.716., fn.45.), (3) The 

scrtenco to 'c~ish--n0rr.1;le. c'isch~~·e', while inn~rr<'rrfote since 

:'cc"Uscf. w::s n cc:r.ir~issi0rn:ir' r f,ficcr, w-:s .lcri~l O.nr' . .prc,juc1icec1 nr• 

sutskntbl richts **-!•~ 11 .(QU ETO 1245,2 t.Tr.crshnll J:.2.:. Jul 422 


. . . . . .. ... ., ...... '. ·...........:.. ···-· ... . ... . ...... ' 


---------· .. ) ,. . .. 

11.ccuso<l wns. f('unri ruilt;r rf. n v:V').r ti"."n "nf .A.Yi 96, in thnt ho 'c~ir 
nt A.ntrmr:ri, Bel1:iun, hob1een tho .,lOtl:. 'f Oct;r·hf'!' ·1944 anc the .30th 
NcvoJ'l'lb,er.. 1944, wrcn,~fully oxcr.r'rigo r\i:v:-ut 740,000 Fr-en~h .francs, 
l['vrful c:urre!'lcy 0 f tho 1''ronc!1 mc.tirn, frr ·f.5l,512 D.elripn francs, 
lt:.v1ful cU.r1~cncy cf thn l\i~1f'r'.'>n ,.._r Dclf'ium. HELD: LEGALLY 
11.ISUFFIC IElIT . .'h il.LI.Jctinn t" Strike:· II The. ce.fense ric·tirn to gu!'!sh 
or to strike o:nt r'lisea all objc,ctfons to .the Srocificctfons which in 
civil crimim'l ;-r:1 ctice mifht. he t:.~k.on .to c.n .i.nrlictmen~ hy general 
or s:;-iccinl. r1o,murre:r, plon in L'. bo.tenc;nt or r,otiqn in niirrnt of 
.ju? rncnt ***. Althourh, nt ler.st in n f ou11tful. c;;.sc, th0 frantine or 
c"'.enyinr of tho motion is vritl:in the sound .}uc'icinl c:iscretion of the 
court nnc coninl thereof 'l:.riH ··not n8cossr·ril:; r:f:fect the lernlity of 
the ;;roceoc.inrs ***, novrrthelcss ..it: tho Srocific~·tion ('ocs not Moot 
the '7cll cstc'hlisher. tosts which f"Ui'~.o the civil crurts :i.n their 
.-)ct8rMim·tion·of..l".0tfons nttcckir:i~ ::..7:•.'ict;:v:;:.nts, tho c,cnial of .the 
noti9n, will injuriously r:ffcct th•. ·:c cusc]r,.' s . su:Jstnntinl ri[hts anc 
will thus r8quirc n. co'"Viction wron thG.S'"'odficrtion tc. ho set nsif.e 
(Gf: rxm,..192r, ·por.·r:)r,, r.52) •. (sc.o ~r·s~ v Hess, 124 us. 483·, 31 
L Ee'. 516, r.t 517-C) (2) Fnr:··irn :;-xch'·nr:e S:-oci.f'.icrtion: "The 
i.Fstnnt snr-cific.-:tion f;:ils t0·~·;~t:Lt'•r tho C:Ilcr·c'' cxch2..nl"c or• .l. - • ' _............______ ' 


c:-:ch~·nr.i;,s other. th!'.n to str tc t'.1: t thc:r occurroc'. -in AntForp, Delcium, 
O'•er "."\ ;,·-.r~o,."! .;n ~C' .f' C"·'""'. ....... ~ ........ ·-.'-~ -r ' - ·o· rful ~n~ 1°n\rol~r ,...,, ,~Jc .... , .. ~· exec.,~ o.. '"''·•L·.· ,,,_.,_.,_~, .\.ero Hr .1..... ,, c: ~ec. 

740,000 Frond~ fr~.r,cs· L~rn: (.51,5J-2 Delri.c,n frt,ncs. Innumernl;le. 
exchr'.nr_:0s: ~c, <;r ~rrfrd: tyr;e s ·or cor/ :f tfons ~L.nc· involvinr ns I!\nn:r 
cifferent lH~o~mt·s~ of Franch r1!lt1 11Jltf'.'.:'1:."f:t~ncs; coulc1 hf'.VC hcen prover 
by tho rrosccutfon'***· J,,ccusoc". wr:s. e!'.!.titloc~. to ~-;o ~nformec, with 
f;roc.ter- pcrticul•:rity 'lS to tho circumst.r.mc;3. **-l< • (7itf.out st1ch 
i!!forrr:ntion, :-to i70ulf 1'10. o11lirer'\ t,q c"ofepr1 <i.r-r:;i.nst ~n offense of 
ur.known 0u~ntity r:n,.1 cue.Ht:;. . It is iM;>o:"'.si:-:lo · to r":etermino v1hoth9r 
the cxclK·nr;es inknr'r"r:~. to i-)c · chr.. !'fOc"'. ::rrrc P.r,(,O r'.t 'the. Finimce Office 
or ':'dth:civ5lirrs. Thus in <t su1 ~socine>1·.t '.--:rosc\cution for i·,Tonpful 
oxchenc;(!)s· oithcr r~t thnt officfl or with civ.ilic:ns,-;ccuscr. conlc'1 nqt 
successfully !'ln·:/ the .. instn!'lt. conviction. hi. hr:r 1iecr.use it cnimot be 
r~ctcrrnincd u;on \Vhich c:v:chrnrcs .it w...-s hsoC.. 11 . "Tb:; SpE:cificntion 
w~ s incoinr\loto..c:1c~ nr:hi:i.wus, nc.i thcr ·the 1:c~usof. nor tho· court· .was . 

. · · :;:.( equr toly fofo:rr.!cr' ***,·: [tnr' nc'c1~se0.. Yl"S.. not enc.bleci to, mnke hiS" · 
-:1€fcnso or to .·~v.:::~.. l :ti~solf of his conviction (or !tcqv.ittcl). for 
~rotection r;rdnst ~t fiorthcr rrose.cu~.i·'.'ln for tho ~c.ri.e offens~ •. The 
motion *** to, strike *** shou1r~, t'!-1'i3r'C.f0.rq; ··hp.vo: bE;:'011 ·sust.fl.inec; its 
r~onfo.111 rcsul:tof' in L.':7 '.37 i""'ro.iut'.licinl t::rror. - (D:i~~ttnr.uish· CM E'.I'O 
10418 Blockf:r. Tho. s:-1('cificntions. therein ''ch~rre('! thr.t o.ccuscc, nn 
officer. in :en Ar~r. Finr.nco tisbl.~:-sbr· ?:kctfon ·in Dclrium, on two 
srccific co~cs. wronsf}lll~r cxch2nce:r1 

_ lr..rce ..r.rio.unt.s of Frcnc.h froncs for 
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454(54n) 

l: rfo amoun~s of Dol:-inn f::-c.ncs ~::t !-1.is 01"'Yl Dis•·ursinc Section. The 
defonse c~if not·o:Jject to the spcci:'ic8tio:'1S~ v;hichrc~t~ClUCltely 
c:·'prisoa the r.cc1iscc thi:t he w•' s ch·:rnx' with r; vioktion of tho 
trust in,~os,~c' ir. him ry r:isusir.f· tho ~fficinl· exchanre · fcc-iliti0s 
i;:-,v~:il...,1-le to. him. 11 {er.! ETO 12594 Lechinskv 2ri Jun 42) · 

(1st Inc'; CH ETO P_2._94 Lechinsky 26 Jun 45: "Tne stn.to
·rior;.t cf nccu::ied hereln nnd the· record of trinl in CM ETO 
l04U;, DlncJrer. indic 0 , to thr;t su~1sknt::'..r,l SU'1S of r.ioney 
were raid b~~ c.ccused to Lt. DLcker ~s co::1.sic-1 er:'.tion for 
effectinr, illernl e:x;chr:nres of l~:r;e C.l"l~unts of French 
frcncs for ln:-[~e · ul".aunts of Jel;ircn frr.ncs. '.I !£.£2~!m£ 
thrct r.ccus9d i.e chc~::-rec v:ith rmri tried for hrihery of r~ 
TJ .s. ·off:tcer in viol::;ti;:m of Sec .39, Fee Crim C (18 USC.ii. 
91):' He shoul~ nlso be chRrred in·~· snecif~cntion settinf 
forth with e.11 tho l'~~rticulnrl~~. :-ioss1.,__,le the· srec ific 
v;ronrful exch0nr:es. which the :nrosecntion ·expects to rrove 
~·n(l the circurnstrmces unr:'3er which t}'e;· r·e_ro effectf'lr1, 
:nclucinf'. the resultc-.nt p~ins to ~.ccused .-") 

..'.,.ccusec f'im.:.nce officer. 7F~S foimd f"Uilt•• r,f '···· vi•)l"tfrl·, Of J.~( 96, 
~.:1 th·,t nn. rlxmt 9 Kover.lher 1944, h8 wrorwf1;J.}~r 01 't'::l.nA<< fror~ mi 
enlisted c:'shier [; ~~100 hill, currenc" of tL, U.S., "'tit!l i::-,tent to 
sell the sene hi Frrnce "nt <.: rrofit i11 vi0},·+,l.t';1 c'f' t.'.•.~.·-!: :·rc1:.i'Jit'ion 
erninst feQlinr ~ith U.S. 6hrrancy in li~e~·tcd torrltor~ ~hie~ is 
set forth in r:T::r·ro:nh 1 of. letter Hq ETO, :f'i.!J' i~G 121 Or. 3n;J:cct: 
'Prohibition J.,:::-r,ir:st Circul::-tinf, I"l:1ort:i!-:f" or F:>::,ortinr U.S. r.nr. 
Br:l.tish Currencies i11 Li~)erc::tec1 :..:nc1 Occ1J.~'icc' Lruls', de,tea 24 June 
1944. II fLLD: LrG..t'i.LLY s:rrrrc rr:nT. ill..9on1.:C~1.cm: Tnstimony shov!ed 
"tbnt c.ccuscc W<s not fcvj_sec'l of leis rif·hts ~:.::-iL~cr~4 prior to 
1~sin,-:- questi0nec r:nc1 vws 1 I'!ore or less sc.'."rer1 into' rivinr: the 
infcrmc.tion ':,·h:ich he rr.vo orn1\"'• This tcstir:i0n~r, tGken toretl1er 
with Colonel H**'s testin10!17 .o::;s:; whole, Must be '1cc0pted rs shovrinf 
thr·t -;.t lee st ;3C'·J11.(; ·e1i.reSS Or Coercion W.'.''.S e!'l:'lo;:rc~. in question5.n;: the 
c.ccused. Tb is reinr true, r:cc1Jsed' s orc:l :St'.1t£El::::r~t!h ,rc(::.rc'e·-:'. ns a . 
confession, Fero i::-irdT'lissi1--le ***. Tho 5_r1for~rtion rivcn. ornlly vms_ 
then rer'.~lC8~ to '.'id.tinr in the fOrM ()f :." stct0J11E)l1t '.CnC1 

1 r!ftf-Jr 'k:inf 
11:::.:

1 visec thnt he nr s not requi rod to sit;n such stntcr-1ont 1.mr. th~:t it 
could be use( '1ff'.inst rL"l in the ovont of further proccec'lin[S, c.ccusec'I 
sirne~ ***· If. this sktcr~cnt is rcrcr("cc :riernly ~JS tho forr:~,l 
consunri~,tion of r.ccusod 1 s preli,,dm·,r;r 0::--,~1 str,terricnts, tho "Ic.rninr cc.me 
too lnte to hcve nny tendency to sho•:1 th~t the stntenent •Ne s vclu."ltnrily 
:r:,·:de and *** it follm··s th··t t!-:e sktcr:~nt rmst 'he rc.i€·ct_ed. If 
repnrded ecs ri sent:rl'te rtY:c1 s11'1scrmen.t c0r:£'1?2si.nn ***. the v:crninr fiven 
vm·s nf'Jt hrorcc on01wh to r~n:~'cr tho ,._,~IttZnC';i'fcssic~ v0luntnry fo~ _ 
tho rec.son thr.t r:ccu::ind t:.•:-;s n0t 1nfc'r";f:c1 thr:t t1'• rrioI'. or·l confession 
could not be uscc nrd.nst hin.. *** Thus, thG ':!'.:r~·,inr rivon. r:"s not 
sufficient to irsulr:T.e thr.-: '.'Titten c,...,~1fc:::sior fror"'1 the 'il"':~~rorcr infl1tence 
~·:hich inc1ucec' trc rrirr orul confession **-1<·. Thc!'.eforc,. ~1rii:-1 cr .o.n~~ of 
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i2!tiil ·r~~eitn- ..£xch['.·~ca·i· .:n1€rr:1.:~r-·o~it FrcP1, 454(54n) 

the r:.nnlyses SUfr:r_estod ·'nboye; ·i.,-CCUSOd I $° COnf85SiOri: Or CCTif85SiOnS 'T.1E:re 
il'lrrcperly rP.coiyr,d in. cvicenc;e .. ~ . No~ethe1es·s; Dxcluc1inr tho · . 

. confession, th~ro ~till~ rc.m-".ins.. .t:Yir1cri.ce ·of Stich quc.ntity rJ:),c1 
anr.lity ns .rrncticr;llj' to c~T'l....,el in tho ~inr1 s of· cor:scisntious nnd 
rer soric.ble Men· th·c findir f of riilltv. · The c·fro:r; therefore, vrc>.s not 
rrejuC'.icial. Q) Speci:ficr.t~ It wc.s 'Plle1:ed tb.t accused 
viclr:ted n 24 June 19L4 lnttcr. · ·11Althoufh it .11....,....,enrs thct this 
letter wcs· ~cincl.€Jc... · ~'tlC ..su.pe1.. s.6c10.d>1~v. .t~·~.~~n~lnT~· letter Cc.t·ec: 23 , , ~ 
Scrtenbcr 1944 (pcr::ir:ral)h 2r, of r:hiG-.h~ :t'P~nc:c1:,_oc}_ 2~rnr:raph l of the 
earlier lE:tter), this fr:ct· c1.ir1 · n0t, 1J.n·1 cr 'j:.h~ .. circUl'lsti::nces of this 
co.se,. renc\)r the 'Spcclficr.:tiC"n fr'.tnlly· .dr;fective ***. 11 While ·thc..t 
rr:ro>"rnph n'rrohihits ·ccrtn.in ti'c.nscctir'i'ns nnd c1 enlinr-s in· currency 
c·f tho U s. ; n1rt;.}.0rizcd _transactions· t:ro ·exrressly excepted f r011 its 
scoj)e. Hence, i;n first exnM:inr:tirn, it ~irht be.thrufht't:!:.at.·in·oroe::
to nrove n vinlr.tion of the rr0visti / it vmttle be necessnry for the 
;·rcqecution t~' shov! net only thnt ; ~rr.ns~cticn rif· tr.e :-irohihited t;yr~ 
\'TC..S CrrlSUr."..i"'l.nted hy the,- t.CCt~SeO hut tht.t. its ccnsnnrv.:tfrn WC.S . 

. uncuthori zed in.. the ;:.: rticulcr inst>:.ir1ce chr.rred. Ho':'(;Yer, it sh0uld 
l•e rCmE?nbered. tho.t, tn r,enernl, it :i.s ·incur!hent 1l"'Dn en. cccUsf,d to 
t'.) brinr hil"lseif Within the 0'1"1Cr,.., ti0n of Q :;--revision Or E":Ycention to 
,.. st2.tute ; 11 . ."It. V/": s r.llq'ed tb"! t r' ccu.scd d:i.d 'r•r0nrf1.~.11:: Io1-ito.in f .. 

certdn currency cf the US. ·fron :.'cn:istcd c::·shifr c;:f ;-.·ffrc.nce 
cinbursinr section. Hhilc it wf,~··l.( k:vc Yocn better prc.ctico to· 
c.11.erc n vi0btinn ~f t};e f'-'.:r:1r-r~:~h ih' the r~c.,rds cf the r'.'.rc.f!'nph 
it.solf, it is the crnclusi0n of t.)1.c' Br'ir:l'~ ~d' Lcv~.c;r::'t_}lft to· '0htc.in 1 

c•u·rcnc~r cf tho U S. C"nstitutcs .' ll·rlclir:r 1 ·· rrl·nr:r,linr-· in' such· 
~rcncy r:i thin tho bror:c ncnr:~r.r. -:::·rtrt"'s~ tcrT'ls ~-;-·t,~n~h the · 
·r:::r,.,_rrn.r··h here unccr discussirin ->d(·+.: Furthor, cm1:;;c:tcnt ovicenco *~'* 
cor:pellir.gl;;r shov;s thp.t .:·ccusod die :in f~1 ct 1 oht.'.'..in' certain 'Curro.hey 
of tho u· S., cs dnsarihod. ·***, r m3 t:id, hG h:::d :such currency in his 
rcrsom1l ;>osscsskn on the cr.;y f,... llc\'r:i.~1f; its ncquisition. A 
violf.tinn nf the pr.r:->.rrnrh hq.dnr: 'hccn sh0i7n, it wr:s fer tho eccuscrl, 
if ho cc·uld, tr; 1'rinr. hir.isolf i''ithin the' 0 xcertirin nr-tod by shcvl'inf 
th..,t ho Vff'S ·r.uth0rizr:c tc• nr:kr. tho tri:.nso·cti0n ·in question. Havin[. · 
fq.iled tC'_ d0 sn, ~nc1 th.ore bcirif; cnnpolling ·eviclcnco t<' Sh0VJ thnt he 
cn£"'1f:cd in .the rrchi~Jitoci r.ctivit7, tho finc:in:·s cf ·ruilty no.~· . 
rrc:-'crly be ur.hold. 11 (err ETO 69tl3 Ct:rlsnn 27 Jul 45) .. 

.. , - ....--------·
. Accu~·ed C'f:'ico:r. c;rs fr,,_..~nc1 ruilt:'r cf <'. viol".ticn of A:Vi 96 which, as 

cr:•rovQd hy the c'c,nffrr-,inf: r:t:th(:rity ,Inv0lvcd r:. "fine'. inc .tho.t cccusc·c 
*'*..;, ,: h['vir.f: custr'c~~ r:.ri.f cc:rtrnl c:f· f"lc _s::-:ri+ ;f\.;nericr;.n currency 0f'.tho 
vnluc cf F.hr.i.::.t 01,000, "'r"::"f·rty c~ e :rcrsnn 0r ~r:ir;:icms unknrvm, did, 
'in_ conj1 1l)ctin:1'with ***,wr,..n[full:,r··cnusr: tn ho cxcheriroc1 ·s'.:':id ~:ii,·ooo·· 
for F!'ench frc.nc s c.t thr: · rr tc c.f 75· l'r'mc s. ror c1 0 lkr end f'I id
' . A . • • 

·VIT~nr~fully ·convert thcr\,fr0,..,_ thr: sni:-1 cf r'h...ut :12,500. frenco, v~.lno. 
ec~tut $250·, t.0 r·is c.m tlSc 1:nd )"'.rr·fit". HrLD: LBCliLLY·SUJTICIENT. 
(1) Thf' o'1iccnc0 s1.i:r-,, 0 rfoc. t!°'.n ·e_~(':~v:· ·~,f r1lilt~. J:..ccuscd finEncc 

rfficer hr "1-· cust0;:i~~ ·'of ,.i.r r'" -.' ·r,.10U''°'"'"' •· f>· ~',,:nrs 'lic·l0n·:1·'"',... to "'n1~stc.d.
c..JU. f....;.,, ~ (• l' t..· -:..... . ....v.::> .. ·--~A"~· .. " ~ J..'i v +u. \...· , 
~en, 0n his y-,c!'s"nr~l rcccir,:t .....Purinr tho :~cri0c" of such cust0dy, 
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454 ( 54£.-54ed Jj_l.e T0,!:2 i; 'n· F.xchr nr·c ,. Il~c(TJ. ProfiU!£!] 
( 54&.-:: Forr·ery 

he took f'.(~V:'.nt.rc[ e of n chrnre in tho ,excr:;.m·o rcte. in Ji'·rerich [forceco, 

nnc rrofitea .thr refr0ri: 1-.y ush1r- such f'Unc~ s in "1r..~1ov o'.:chtm:''"o 

0;1Grr.tjons. (EviC'on.co C'~tdlec1 .) (2L Tf:e s~<2cif°id,-,tion/ :;lth0urh 

s,:>JYl8V'h[' t t.mticu0l'.s c.nc1 C.11:,licitot:s,. ·::r.s rot o~·j ec.ter<. t.0. .:.ccuscc'l 

·:.~'ls net mislcc1 tho~·chy. 11 w:.-1en C'c:1siceroc.· els ~ 1::1010, ~nc1 v:hen tho 


17'.:ri0US <::.llc; f. ti0ns thor80f ere consir'.orcc rS CCT'J.nlo!".C:rltin( Gr'..Ch 

nt'.lcr, t:'.lo Srccificrtfon sufficiontl? chrrced rm ~ffoJ:!.SC'~ thG. 

· r::>.vnrr.on of wt.ich is tLo v:rnnrful. corvcrsion _or or-rrc:rr:.r.tion r·y 

c·ccns0c. to his nwn uso end h-mef1.t of ;,.,1000 C'·f Amcricon currt·ncy 

'.~hich ho r-n-:s hol<;1inf' in trust fer others. Cl(:-.rly he·hold the money 

:n trust to be Gfflie.:~ to C -i:;.rticulr;r .:--Urf-CSE, Viz., the ?'l.lrchc.se Of 

!:Ymcy orc,ers in· cc-nfornity v:ith thr c'ircctions of tho ov1hers of the 

ri;'.'mey. Ik hrc, re nut rri ty to nse the nr·ne:.T frir his- oi::n rersrin.'.ll 

·-ur·c:ses or 1-1cnefits. Vlh.::n, d.t:iout nutr~orit-.r r.r!r" ii:ith the intent and 


. s~~ cf !":~l inc n rrof:i t for. hi'.lself, r,e c'clivf',red the .~,1000 to 
:1-.t *->:->.. 'nc' ~-rC'cureC' it to 1-'o oxchf.n(·ef fer f.rr·ncs, hs 1-r(:<.chor 

1trust .-.nc cr:-vcrtec~ the .('.;1000 tc. !tis rv:n use: !·n~ 1 onefit ***. 

-~ , ~J i.~ so ·c1.(;s:~1i tc th~: feet t1"1nt, vnl1mtrriJ.;r .~··n.:1 ~111rsu.::-tnt tc; tlis.... 


,'. innl. rlr~n, ho rcr:>lr.Ce~ the (';1000 Ydth SD;ffiC}J;nt, fr~mCS tn ''Urchr~SC 

-oy 0rc'cr·s ·in the s.~'.!'1B n!'l0unt thr:t cculc1 b'Vn '"r ~rn r·rid.nc.11S' 

chc.sec1 ·::it!;. the {.:1000. By ,_-rc:<chinr· the tri,.::::t r' l .. tfr·nshi;-. vr[)ich 


'.st.cc' rchr:on hifr1 .':'.,DC1 J-..rr.y fC'rS<·nncl, he \";(S . Ui.lt;r cf C(Y::!C,~lCt to 

t>c rrc:jnc1.ico of £00d nrcli:r nnc P1llitr.ry c'isci·-·lirc. T}-is :!.~; nr,t 

rcn~cro(1 ~ny the lCSS tru.e 1-.y the f::-:ct thnt rccusr:r1 VJ'['.S h" t/1 inr the 

rri<:'ney in his inc1 ivicunl c:.r«city rc,ti:'Gr thr:n i.r :-.is cfficfal cnrc.city 

*-li·* • 11 (en ETO 10~9<; Dint sch 25 Jul 412. 


(f)4al') Forrery: 

Cross References: 	 L1-54(S6) .14632 Vnr· II 

451(25) Soc in rer:crnl 


Accusec c'fficr:r "-''r·s· fC'unc" :t.dlt" of vrr:i.c"crn v2.·"'l-:-t:i.nns c·f fir! 96 

inv''."lvinc his ir".·;r0ror n::rin~ cf trnn~..,0rtinr' tSxtr:::~rrcinr,ril:T-lrrro 

su.l'ls of r:101'c~r }-.r~·c frr.n Eurn!'C. HELD: LECALLY SFTTIC IE!'ri'. · (1) Three 

.§.:£,cific~tions: 11 Unc'.cr the f:5ncirv s of r:uilty ·'s cc:-firf'lcc~, the cnly 

quosticn ;:-irr:scntcc is r;h(;thcr 'it ·.1:··s ::n offGnf'c unc~n:- L~'J c;6 for 

c ccuscc1

, r1t1rinc Jr'1WTY c-:ncl M::v 1945, in tho ETO, tr, ·,1.sr' nv"thr:r 

1...,ff2.ccr's nr>...-:18 v•it!1nnt' ['nth-·r~.ty in ~ii..rcl1'rsi:rr r-. U S.!'10nGy rirr cr. It 


is o. n~~ttor cf crr.mrn krmv:lecf o thct r1 tcrirF this ~i('c1 nf time, nt:ny 

t'''>~~crtUi."J.ities existed vrithin thi: tr.ec- tr ·r fc r F-?,kinr l ··r:-o illoritim.r>.tc 

-:-'r~fits thrc·ti['h tho oxchr:.nre of Am·'..Ticr~n ~ nc1 Dri t1 sh Mrnic' s f·C'r thE~ more 


•. unstc..f'lo ccntincntnl cnrrcncios, r-.n~ trr"'F'. h rtb-r. sn-ce.llec: ti--lrck 
~0rket'c-.ctivitios. It is r·ls0 cril!!~rr. h""':·lcr1 £G t:~rt 'cS n rosult nf such 
'.C.ctivities, ricic crr,trc ls r.·cr-c :l,.-:,sti."1 tor' 1·1i th r( .sroct t" tho trr:ns
nission of funr1 s ~o r.oints ·~utsic'c th:; thcc,tcr. One c-f such ccntrols, 
f0r cxanplo, r:::.s L l~:ttcr c'c.tc,c1 lL. }Y0vc!'1.Er lS;U.j,, fr<'!'! Hq E'J:'O (1,C 123X250.l), 
v:h5ch rrohihitec~ tr.::ns;'l.issicn rf ftm,,s tc· rc·ir.ts n:tf.ir'c· thtc thcctcr 
throufh other them fin<.cncc rfficcs nr l'.rr::.· rc·skl sc'rviccs, · rnr1 wr:ich 
roquirec trcnsr.i ttinc •f"'icrrs ti"' ro;-.r,rt rtfrrrpts tc· tr~nsnit 
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·GENERAL AI.TICµ: AVT 96 

Foreirn ExchL'.nrc Illerr-.1 Profit Frrin 454 (54Ew.-56a) 
. .. ~ . .,,. .Fornicntion 

.. ·: 

aoounts which :r>ossibly i;rero corivcd froTTJ. clcnc10stine sou~ces, to the 
crn·1r:iancinr offic0r of the ::-'rcsroctiyo serifer· fer un cxrlano.ticn 0r 
other ~~;~ro;;rbte action.. Aside fro!"\ ttio com."lon knoviflccE;e as to 
such matters, rJccuEoc1 w~s ch.:-.rreo.wit.h 1r.no~lec'.[Q of in::1crt<mt ~me. 
concrnl thc'ltor c1 irectives 0n the su1,j8ct ***. Inc.eed, his state
r:ient thJ.t ho rwns unr:er the iT'l:~rossirm ··th~t we could not senc'. hut 
so much ncncy h0mo e-:.ch nr~th' 7 loc~ves lit+lc c~ru11t of his cctu~l 
knowlcc1ro rJf the :;oEcy rclf tive tr scn(inr lnrr;e amounts nf l"'1":t87 

t0 roir>.ts ontsic1e tho thcrtcr. .Acc1.•:::cc~ vru: thus uvmre of tho feet 
tk!t hy usinf a:nr.tLor offi-::cr' s nP.!".c re 1"1~[ht c1 ivert rossible 
sus)'ici0n frrm hiT'lsolf ~~nc1 th.r,t his ::,cts !'lirht cnst equal suspicic'n 
Ul"on an innncont follow officer whcse nccr.e he user:. Irresrective 
of v1hether th.:; fun<'' s which r..ccus,:c: tr~~nsr·itte~ were lrrTfully ·ccqu.ir; .
by hin, lmr1 cr the circumst~,l'.'.ces .s1~cv:n his ccn.c"!uct v:r'.s clcr>rly 
;~re juc:icfol to r0oc1 ore"er c.nd ~i litrr:r · rlisc5 :rli:10; r>.nc cnnstitutcc'. 
c vinlrtinn of AW 96 ***. 11 . (2) A r~nrth Srecificrti0n: 11The 

1 10vir onco clec.rly sLC1wS tht.t r·ccusr:r ***, wtthnut c.ut'.·;rity, sir-n.1,x~ 
thp, n'.'.T'!C cf an0tJ-1or r·ff:iccr t0 D. :"<'·~'C''.. nr''c:r .'.1f"•}J.cr.-ti0n .·:nr' thPt he 
thcrc:cftc r fr'.lseb• str.tei:1 to C:;-1. **, ~:i1 :in:·lo:··::: r·f tl"w c-..rr:-:y rost 
cffir>·. ct ·which t:i-ic ..,_~'"lice tiC'n w• i:i "·' ,., c, th:~ t l:r. nr s '1.::-Y:i.n;- the 
~,..'J'.e7• er··' :::r 0Ut 'to 1 his brc thcr-in-l:_··,1. i::•Lrccc tho · -r·,yr::ci rYt: tho 
•ncnc7 cr!~cr '\"l?S f' \'..'•rnnn, he r+v:' "s1-;:· ror ''.:t:t 1' '.' '.1is strteri(;nt .thc.t he 
wcs nc.kinr th0 n;:'"'lic~tir·n .£::3: 1-.~.s >:·'t11c)r-:i1-J.·:·;i·, or fer. Lt. **, 
whose mme hP, 11S€'C 1:r. nr,;:inr th:·; : · ·· .J. k ti: n. In his st::torccnt 
·'"'CCUS"C'· ~ ..... hAroct ",.:irni'ttc•,:i }·~"' ~.,, ...:·;;r:•·-c' +~,.,t }'·· C'1'1·,c''.no·t '"'Crsrin."ll·r _, V;. J-.'.J ~J.i..·.; f.,\, . !,,.· .J.-...1 •II ...... • IJ,._,,_ ~'..-. • '.J.. ., l ' ··• V 

tr•;:nsri t sr. :rn1ch nrnc:r hr·r.e. I:: +,~.,,., · li~·ht of t:1c ci.rcnr:stc:nccs 
~1c:r·ctcfcro <~iscussm~ **"', r.cc~·.0; 1 :: :'''.').sc stctc:'l.cnt clocrly r:.'.S r·i..~r'c 
f0r the ...ur:·0sc; r-f ".llci;r.i.1!c' ·•.;:y D'i.·c· i.c:i.r•ns wrich ni[ ht h'"'.VO crison 
in the Ytinr1 0£' tho ·. icstc'l c1cr}: '.r··n tho f cct thr.t he hnc1 fr.lse br 
irr·-·ersonrto~ Lt. ** in nc::.kin;: thn .:.1"··lic:-tinn, ~nr. for the ultimc.tc 
"'ur::ose cf insurinr the trc:nsrds sif'n rf the ii.1 nc'l,s t.s cllor·ec~ ***. · 
Unrer tho circunstnncos, such st.:;tcnent11 ccnstituter c violr>.tirn cf 
AV! 96. (3) Sentence: Accused 0fficer Hes sc;ntenced t0 c1 isJTlissnl, 

1trtal frirff;iturcs, fino· rif C5,000, CC'·~·:fincF.cnt ·".t hcrc labor f0r one 
yoer cnr1 furthr-r cc·nfinel"lcnt f' t hc.rr lr. 'her until. such fine is ,..,c.:.ic1, 
1-iut not for·-•f'l<>re thnn five rc'lr1 itir:r.r:l ~.·ears, nt n Uniter. Sktcs 
Disciplin2ry B~·rr~'cks.. Tho recl'.'rc1 of trit:~l su:"•crts this sentence. 
(CH ETO 17469 Allon 25 Oct, 1 • .2.)_ 

.. ~. " .(56n) Frrnicction: 

tlr"'SS · F.cfcrcnccs :. 454(56,.1 ) 10419 l3lankenshi:1 {sexunl intor
cr•urso ~s frct2rnizntion) 

L,5d(5) 1C446 ~ (lessor tn rnf'C) 
1,54{;61~1) 137t"7 .A.1hm (fr.'.1.ternizc,ticn e.s 

lcssc1r cffense)
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454(56~-56b). ··. (5{i~ fF.~ri1Jsati~~·· ........ :::::. :-:~~",··~~:::: .... ::·.. .': .:.::. 

(56b) Frn!&!;niz~rtii:--n vrith~·Ener-:.y:·· ...... ·,·,.:r,-··::~ 

A!"!~nr -rthcr .thinrs, c.ccuscc-1 wcrq frunr:' [:"U;tlty. cf ce.scribec: .. 
ro.j'es, in vic-·L ti0n nf ·AW 92., e:nr:. 0:f ~.rr.bnrfulJy cn'4crinr, thcJr. . 
h('rte, ·nrrincfnlly thrc~~ tening them .with r. show _cf., .r.:rns~,. nnc1 wrrnc:
fully h:-.vinr SE'XU:"'.l intcrcrursc .~;!ith thori~ .. t'n the sc;enc1cl .enc'! i\is~... 
r rc.ce· of t1hc militn:r;:/ s,r:r~ii'Ce ;· ·.iri Vi'til.~.t'irn c:f A·.;· ,96. HELD.: · : . · 
Ll:C:ALLY SUFFICIEl:T. .The £!2/m1co ._qu;:i:--ortoi1 the firiflin,r:s c·f ruilt~ 
"The scnnc1.c.lcus ccnduct crprroc' in vic-·1r:.tirn 0f A":J 96 is_ ell. rnrt 
t:·.nr1 :"C.rcol of the nnrG scricus c.ffenscs cf ·which 2.Ccus.::11 • -;Jere also 
fcund ruilt~r. In viow r:f the lrck .cf rosisk:nco · ~.n.-1 :i:e....,&:.to·~1 c.cts ' 
cf intcrccffi.se sh0 wni it r.i<J:y "1011110. thr:..t 1 whcr. .thE:) ch:·~rcs wore .. 
r 
1 rcwn nnc~ rcforroc fer ,trial, suffic.icnt. .r~rubt existcc~ r-.s tn .the. 
fncts e.ml tho kw.to vrcrrrm.t charrinr the rffensss n].s() fn a loss · 
sorir.us nsroct. In nny ovr:nt, since the .scnt,once is mll within· tpe 
r:~·xiri.ur. lir:tit.0f the;·r:i·~rc:_scr1.nis C">ffcnse .inv')lve~·, nr: :'rej'uC\ico is 
shrv."TI. 11 ..{Cr!ETO 1?286 Uri'IJo et.~·112 Jul 45) · . 

, ... 
... . . .. 


( 56b) Frc.tcrniz~.tfrn 1:;ith Enerw: 


;	·et Di;:estc;1 
: 

... 
.•.• · ... ··.· 

C)f24 -.'Ell" sj nc . . ' l 

C:f'37 Wilsc-n (frc.tr.:rniz'.'.ti(m' incnnsistent with r~:--6) 
12096 Ari.lmwr 

15252 frnl.,ert : 

15249 C'initnicutt (iric.-·nsistont 'l'!ith rr..~c chr~r:-.:o) . 

141t.2 r.~r.lctt (:intorc01irso, ·etc., c.s ::;mch;c.c'l_uittD,' f'f. r~::._c chr.~r"o) 

12592 Kca;cnkc. ct '.'.l (rrith r~.:--e) 

11779 Dohn, et c,l (\'!ith rr"'e; nrt. frr::banJ.z.~~tir-.n-n'' sh<"'Wi.1'.lf.' cf 


unl:-wfulncss) · 
15091 Gnllc.hnn· 

.·····17541 ~ 	 ·' 

Cr0ss. f.cfcroncos: 450(5) .. · 10446.'!"inrc~ (ctterr:·,t; ,·~1unishne.nt) 
450(4). . .10700 s~nlls (r;ith_r[(xr}... . 

.450(4) ... · 126041 Ifon(1ez (inccnsistcnt with 
· rn~e) d 	 , •• • .. • • • ' , • 

·450(4} . 10891 Mur~h;r. (incnnsistent lt!.i,th 
r~;:-io). . 

450(4) 9·301 F1tckmrm (sexudl··intcr-' ·· 
.~· ......_ ..c('ur~-- · 

---------- .-~ ~. 
Accusoci cfficor vrr:.s fnund r1'ilty •.'f vfrbt.io~:·0r·A~.;:9·5, ·1n.<thn.t[1 

ho vrrcncfully fr£1 terni z,3r~ wi t\.c r.. Gorrir.n wnnr:n 1-::r h-::vinr,:. -~H~:f,'1.gtl ·.inj;.er
c0urso with her, in vi0lrtinn r.f :en r~4th Infrmtr;r Di v:i,9.i~n,l1·;i1 A'riinr!ur.i. 
The C(·nfirnir.p t".vthc·ribt ch,.,_nrcc' the fin.r'i,..,:· :'f ;i.1ilt ·:rr0n· AVf ()5 to 
·Av; 9·6. HELD: LEGALLY sir:Frrc:¢~;T. Q}'Fr~t.0rni31~::tir1n:: 11The.t(;l:stir::0ny 
of the female invr1lvcc *** ih,..1 ic'.'.tos r1 oi'Jnitc'.L::· th'.".t sl10 enf -~' ed in 
tho scxrial net freel~i: 2nr' vn.luntrcril~/. 11:, 11 Soxur 1 htorcnnrsc sot•.7c en 
en Amcricc..n solc'7ic'.r. i:mf. ·C:. G0rr!nn. fcr'l~li.~ 'eivilir~~luntc.rily enp1.rec 
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. (56b) Fr".ternizo.tion Tiith Ene:'.'ly 454(56b)..... 
in by both ;-·crtios, is clefrly nn Rct of 'fr.nilinrity or ir,tir.m.cy1 " 

·prohibitea l1y the Momorr.nf1irl r.f the f4th Infcntry Division. "It 
sh01:lr be nr1ter~ thnt nccnsec~ wr:s founc~ ruilty of nn E: ct which ~ 
rr0hihitun 0nly, tn wit~: v1rr.n:ful fr.·:..tornizc.tinn. His sexual act 
ccnstitutec~ the u..YJ.ll'wful frc.tcrnizrtinn. He we.s neither cho.rrec wi"th 
nl'r cnnvicter. cf nn offense involvinr unl~wful sexual intorc0t~rsc. 11 
(2) The crnfi;P'linr· auth0rit"'r prorerly a1,rrovec1 only so much cftho 
fincinr· ns ir:vnlver ruilt of n virilP,tion 0f A'7 96. {CM ETO 10419 
Elnnkehship, 14 ~1n 45) 

AMcnit 0ther thinrs, nccuser" r'fficor vms fcunC: ruilty of a 
vic•lr.tinn cf AYI 96 in thnt he i7rrnrfully fraternizoc~ viith Dr. ***, 
n GorMEm, 'by rivinc him six cnns cf i1C11 rations c.nr1. coffee. HELD: 
LEGALLY SUr:PIC ITllT. "Even thnurh ·nrt intrnr,uccr1 into evic~ence, 
tho court 0n its •vm initintive cn,lc' ·-r,...:··criy to.Y.:e iuc1 icinl notice 
cf nrrers issuer. 'by hirher .':'..uthcrity f0rl-:ir1 finc frctnrP..izr>.ticn vlith 

1Gor:'.".lc.ns ***· Thnt nccusec v:r:s a;'Jnro cf 0f such nrC1ors is shnm by 
his ovm tc-stiMony end, inferentinlly, h:,r tho 1 srccinl crc'ers 1 renc'. 
tn thfj c0urt in e.rpuriont. Tho t0rm 1 fr::i_krnizntion 1 ns '\iscC. in 
CC'·rL"lectirn with tho rcktirnshi:;"'! cf A:rwriccn solr:icrs rnc~ German 
cr:r.ccrns friendly n: srcfr tion r.ncl ·cr:1,-,r'.v,ely s.~cic.l rcL ticnshi!' ***. 
Tho crnc'uct nf nccuse~ ns r-.lleror'I r:n,:1 :-·rcvq( cn~stitutet fr'.:'.tcrniz
ct: "n ***· Th-:-1t Dr. ** rn:s & cl 'ric r·f tho Sf;;'C rolirion, nnf not:;, 
lr-::zi, rir. nnt excuse tho crnr~uct rf .-:ccuscf'. Fro.torniz~~ticn is 
:rrchibitar with Gerr:c.ns - en ire'!._·,, ::;:l ~to torl"l CJ"l- r ·:cirn.. r.11 Gorr.mn 
r2tirncls." (CH ETO 11903 :·:rf£'2r:' 2-·S Jun lt5) ·

Accused WQS founc1 ruilty ('f r~1;:e, in vinlatinn of Afi 92; of 
csscmlt l1y strikinr r-. 't7onc,n rith n c::r'cinc, in virlnticn of AVI 93; 
cf asse.ul t with intent to f o bor' il:" hr:rl'1 by tenrinr, n womnn 1 s 
l°'rivnte ;1arts with his hnnc.; RnC1 Cf 1'T'.'!'.["fnll:l fr;~tcrnizinc,(in 
vicbtion of stnnring nrr1 0rs), v:ith Gc:r:'lan civilinns, in vi0lDtion 
0f AW 96. HFLD: LEGALLY SU''TICirNT. (1) Tho evic1ence (r1 etc.ilcf) 
su~·~1orter1 th0 finc'lin(':s of ruilt •. (2) Fr::t0rniZnticn: "The s;·ccific 
Dct nlle;·ec1 tr c<nstitutc frc tcrni7c:tir-n is th~t cf onterinc the 
~bthes hr-rie /,!n G::irr.an;y/. Tho ovir,Gnce shnv;s th:tt nccused pdnec~ 
r.0.missicn by Jmockinr r,nr1 cr.llj_nr rt tho r'rir r, i:1hereur0n Ihthes 
0:)enElc1 it. Accuser"'. asker: for ~nr tr' s rivcn v!ine which ho (lr:ml', 
['.nr1 rlcyer: V!i th tho hr:.11y. Th.srr:r;ftcr he c'ircctcc his [ ttontion 
to Frn.u rr:- thes, '.'.·h-'!"'. ho cventuo.ll:r succoe"cc:. in rr:~:inr. Tho 
court 'ic'D s justtficr1 in ir..fcrrinr f'rrn ,-:;ccuscc_ 1 s ~.nicr.l•lo e.cts 
i.nL"'l.ec'.ictely fnllowinr his entr:r into the h--:use th:,t thr.t entry *·** 
vms n0t l"lotiv.'.:lti:ic'l sr-loly h;r t:--10 ·~'.lr;-'rso nf C"TI"'littin[" o. crininnl 
rffcnsc, r:nfl th~: it thr:~ofc-rr: cc,stituter" frc-,tcrnizn.ticn ***. 
Thero is thus !lC incn1sisfonc'r ***.II (CTT rTO 12[:69 Dewer 14 Jul 45) 
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454(56b) i.2§.J:i~ Frc:ternjzntinn wi~h Encrn:v:.. 

Am0nr, otter thinrs, · cccusEJr1 offict=Jrs were f o'u'nc c11.ilty.. .,,f 

violnti0ns of J..7i 96, (n) 1n fr~ternizinr vd.th -tvv" German 1.'!Cmen 


.encl havinc sexual inteZ:c,..;urs6 ~'lith c:ne. 0f then, r..nd (}2) nf . 
violC'..tinr. _orc'crs by tr'lns:1l'rtinr, s2ir1 1·10Men f('r unnuthc:rhfr:e:· :::· .. 
;'ur:-"o_sqs. HELD:· LEGLLLY SUFF!CIEl':T. ·1l1Jr~.t:::~rd..znt.fon: . · . 
11The nllec;ec ~~ ;"':r?hH1itinr, frnt0rniz'.:ti0n ;·:er.:;. n"t intr0
~ucer'! in evVonco. · Jic1·.'over, tho s:-i0cific·~tr::ns ·~·rri7'er'ly set forth 
r.ffe:nsos in vicl~.ti"n of the th2c-..tcr n"licy i~ offcc.t nt tho. ti~e 
clle,·;ed /'dO, 22 A:-'ril 42./ .'.'\S ccntr,ined··in A:-;~endix 1. ··tn 'ilettor, 
12 Septel"lber 191+4, SHAEF ***·" The ovifence su:opo!'ter" tho 
finfinr 0f ruilt. Q.LTrr:mSpr>rt Civilfrn~ ~1 IJC' evi11ence vm~ . 
intrnC:uced of the nller~~ 'i)r0hihitinr the trnnsprrtntion 
(\f civilinris in milik.rv vehicles. Hr.wcver, this f.'-".S· rn1.t 
nec'8$';~ry since the srecific· ~ clescril-11 n vi.'")lc.tion of . 
Pc~rn..l'hlet, AG 451/2 ·Pub GC, !ic-:intenn.nce · hn~ Opr:r".tir·n cf r!otcr. 
~',:·l"·..icl0s, Hq.• , ETO~ ·24 J:.mu0ry 1945, which vrcs r·r'V!!rninr· at t}::!e 
7,~ ..... ,.s nlleccc, enc. trhich in effect proMhits the trc.nspr-rrtinn_ ·0r · 
·~ 'xili~n::i cxcor.t.. ~m r:-•fficinl businoss. 11 (CM ETO 15855 Uilson . 
~--~ ~1 6 Sept !·.51 

Accuser.· wa·s chr::.rt"et'l with a viclnti0n nf A\7 96, in thct he 

i·.:ronf;fully r~nc~ ~y Y>nttinr her in fec.r, ·induce c:. G<::rnnn f'irl tc h::;ve 

:3c:roml into_rcn1~rse .with .Mn.•. ·. By qxcepticns rn11 su'~sti tutinns, he 

i'' s fc 1J.nc'! ruilty Gf v1rcnrfu.lly fr"ternizinf' r:it:1 th:~t Gorr:[:rt f irl 

l~y h'"'.vinr· soxuel interci:-urs8 •·1ith her. HELD: LI:GAIJ,Y sr:r:'ICII!'.T •. 

(l) Accu~ec' 1 s frntornj znti"n vir:lr:~cc~ n r,ircc-t;ivo 11Pdky ~ L.Jl'.'.tions 

botr:oen Alliu:i Occup;,.inf' Forces -".n(.'I Innr:'bit,..,n-t:s r-f Gornc.ny11 (lZ Sept. 

1944, SHAEF). ig_) T.,c:;ss•:r Offense: 11 It is cst:'ljshod thnt V"luntc-.ry 

interiz:ciurs(~, which tho crurt fNmr: tn hcvo hccn hero isntercd-into, is 

Certninl:r I fnmili.''ri ty n'if" intj 1'1GCy 1 rnr~ lS snf.f'icient in !:TIC.' rif i tsolf 

tr. cr>nsti tute *** frcterniz.:i.ti0n **-::_ The :!.nstent Specificrtion is not 

inherently inccmpP.tihk vdth r.nc' incluc~.s 'the lesnnr 0ffense 0f · . 

frnt.:-Jrniz.::.tiC'n· vlith a Gormnn civilirm '.Ji~ vc·hmtr.r~· ::;(;~J.~l intcrcnurse 

1•'ith hcr. 11 The intcrc011r50 hrrc Vf(!S vr·luntr:ry. (CII-ETO 13767 AlJeP: 

2f~ SQp 45) 


AMr,n;: 0thor thinr.s inclurinr rr-.pc rnc .nssb.nlt, nccusec t7r'.S fc.und 
n.lilt;7 sf t'. vicl'1ti0n nf A·.1 96, in th'.'.t 'he ·v:rrnrfull~r .':'.nr: unlr,1-rfully 
entered civilfon Gcrnnn h"'mcs. :-n r.b;...ut 8 M2rcr" 1945, nnfl c1 ic1 wr0ncfully 
.'.m( urlrw,,fully. nss0cir:to t!-lcr·;in r!i th c1 os~rUJoc, G0rnr.tn civilicn 
nr.tionals, in vi0lntirn of Twelfth Ar'-r-..:' Grnl~p st~.:mr1 inc spE~cir.1 Qrc~ors. 
HELD: LEGALLY WSlTFICirTT IN Tl\IS ILG.U.D • .11 ~·:0 t::.k3 '..h!-11 ic:!'Ll notice 0f 
the so orders '1,S ~he c0urt i ts0lf wr~s 1'11 thr·riZ"C' t,..; (',0 ***· Tho nvic1once 
shrvrs thnt .nccusor1 enterer"\ G0rr:i.::n hr.!"1cs, · 11ut -1:.hc.t h:-, ."'.ssncirtnr'l, i.e., 
,ioinef as c col"'\ocninn, v!ith r-nl~r f:!c:rio. Pollrir-.nris. His C"ntc.cts with tho 
Veikes, Obschruff, ·the Sy::-ir:i~s .'.n'4 Drs froro nll nf.::. vir.lently cririi:r.nl 
chr.racter. Yle havo rcpcr:tor1 17 hole' thr·.t S'lCh cr·ntt:ct is ~ fr:c-,tornizl".t.ion. 
*** Nor is it U3SC•cir:tic·n. His plc~···,.,r cunt;.r tn ;:ssrci::-'.tion with Frau 
Vcikes ~nr" Frnulein Ors'C't.ruff is nf)t ccntrcllinr· 1'-H-." (C~'! ITO 12056 
Ii.eyes 29 Sep 45} . 
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,45.4( 522. 
t!t ;:r . 


... ,' .. 
( 59) Grurrblinr; 

Not Di"'estod: 

11775 Portor (officu~ a.~l EM) 

Cross References: 454( 75Q) 9.343 Stc.nloy (officer·with EM) 

Accused officer wns found c;uilty cf a number "of L.IT 96 violations, 
including specifications: sottin~: forth (g) his \1ron5ful. uso. of . 
[fovernmont vohiclos, (£)'wrongful drinkin,_; intoxica.tinc; liquor in 
compni;iy \1ith enlisted· mon,. and (,g) Tironc;ful1Y. corµpollinc dcscribocl. 
subordinate officers to participate ancl ijru'Jblo.· :for uonoy in ·a poker 
;-;rune. HELD: LEG!...LLY SUFFICmNT.• · (1) Tupeo.ch'llQnt ~ · 11':lhilo courts o.ro 
not in o.crocmont ***the fcucrnl circuit courts, at lea.st a majority· 
of then, hold tho.t oviclcnoo of nn fil:~St or pcndinr; in:actment is ~ 
'.J..cnissible to impeach a \7itness ***. 11 Eviclenco herein "f whether a 
witness rnis then un~or court-mc.rtio.l ch'lr;;6s .~::.'ls properly ·excluded. 
( 2) Cornol G?..rnblin~: 11 Clearly, GJ.mblinc is not n::-mo.lly a. cluty a.· supor.;. 
ior may roquiro of sub.?rc'l.in'1.tcs. · J.ccusod 1 s n-:vol test. of tho sta.r.iina. 
o.nd sportsran.nship of his sub:"'lre,in"..tos, c0nc1ucto1 un.lor tho shovm 
circunsto.nces, constitutcd conduct i'::rojuc~i'cic..l to c;oocl order and 

. nilito.:cy cl.is cipline. cognizable un ~or 1.11 96. 11 · { 3) Prosirfont "s ·. .· · 
Intem~Jomtc Remarks: Durinr:; tho cross-oxnr.11.nntbn of o.ccusod, the 
President of tho Court comncnted th:-.t .:tt nas 11 foroi,:.;n to my .. exporionco 
to .correct· ·~cficiencics in tho c''n~<::.ny by. privn.;1;3 ·moetinc;s with . 
assembled mn-c0ms~ lea.vine tho ;:_1fficors out of 'the picture. 11 Those 
rem:trk.s .i7ore i.i:ipropor. · Ho\1ovcr; no /Jro.jud.ice resulted. (CM ETO 
12758 ·Ge'.)rr;e 11.u:; 45} · 

( 62n) Imvcrs~n::i.tion: 

Cross References: 454(54~a.) 

. 416( 9) 

17469 l~lion (use another's 
· M:moy ·Orders)

14456 Ior1ler . · · 

no.mo on 

. .. ,'_________.., . 

.· .. 

·. Cr:;ss no:foron.ccs: ·454(7) 12t';'ll IJ:2 e.i (o.:;;__,i~:J.Vcl~Q(1 o.~sc..ultj. 
- • . ·. · . . .. '!'J'."..S.!.;:1t!r.J P1:'"~is;i,1~ n,t). · · . 

· 452(18) 14925 DuU::ic.Js (indecent a.ssa.ult; 
·. : punislnJJnt) 

454( 7) 10445 Koffor (fondlo v:iomc.n, an a.ssm.ilt c.ncl ba~tory) 
453(20o.) 16GGG Th,'.)r:ips0_.ll {c-Jmpol Gom'.:i.n cirl to strip). 

"\ 
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454(639.6Jc,64q,652:.l .{6,2b) Inf'la'llmntor7 J,,:'!r~ross to Militq._cr 
Porscnnol 

(6Jo). InsubO'rdino.t..Q~QQn~uct 
_{ 64a) Intorforo r:Jith Mo.ils 
(650.) Mail Censbrshin Violg.ti91.1.§ 

(638) Inflar.u:io.tory ll.ddross to Military Personnel: 

Ci·oss Reference: 448 10939 Gormr (re Nazi· doctrines; LU 90 not lessor) 

(63c) Insubordinnto Conduct: 

Accused officer was found Qlilty of bchnvint; in an insubor~'l.ino.t0 
r:_~:.:mor in violo.tion of J..:·1 96, to wit: sayin::; "1 I canIt clo it, t or words 
'::i th-.t effect, in ansnor to a. lawful com.r:ianc1 .'~ivon him by *** his superior 
.f.'ficor," t') fly on 24 Mar 45 as a i_Jilot *** on a con1x1t mission. 11 HELD: 

.:E:'1~1LY ~UFFICJENT. (cm ETO 16940 McCoy 6 Oct 45) 

l..D0nc; otll.or thin'.;s, '.lccused wo.s f'luncl r;uilty of n violr·.tion· of L.~·: 
S-6, ·in th::i.t ho ho.:". intorfero.::l with D"lil. HEW: I.EG.:.LLY 3UF£t'ICIENT. 11ThGre 
is no nc.xi:r.:u:1 linit sk.ted in tho Ta.blo cf uc.xirr:ll:• ~junishrionts *** for 
the offonsos Qllogod in Spocificati:;ns 1, 2, 3 ':...'1·1 5, Char;o II. Tho 
penalty proscri'>x1 in Soc.194, Fed Crim C (lC USG.'.. 317) is 11Q1 <:1.pplicable. 
Tho nost closely rol'.lt:;::1 '">ffonso is th:-i.t of ]..1:.!_con;(. Tho ma:x:inum punish
::iont f'Jr GD.Ch offonso c.llo:::-01 in S-)OCifiCQ.tfonS 1 r.rnd., 2 inclu:~1.es confine
ment o.t h-:..rd la::Yr for fiv; yea.rs; ... th:;.t for oach r:1ffons0 o.ile,:;oc1 in 
Specifications 3 an~1 5 inclur.los '.)IlG yoa.r 1 s crmfincme:ht .***. The sentence 
ir:iposoc1 is th0roforo within local limits." (CM ?TO 11237 Moudy 1945) 

1.. ccused me::lico.l officer rn.s f.'Junc1 ::;:uilty (11) of niso.1•proprfo.tint:: 
;loscribcd ~.,:fu±locul3.rs, a ·~:is:..,J.tch en.so, throe to'.'rols 2nd o. sh::wol, 
property of the U.S. furnished and intendoct for the militc.l"'J service, 
in violc.tion of :.11 94; cn-1 (]2) of tw0 vfolations of J..~7 96, to wit: (j.) 
r.icJdn§: a false official represont::i.ticn by affixin:; his cons'.)rshi~J si::;na
ture to tho pack2r;o in >7hich he r:;:::.ikc1. tho a!)ovo items to ~n a~k1rosseo 
iit an ii.PO; cm~. (ii) violatinc; r:1.1.il cons;rshi~) roeulnti::ms by inclosing 
and posting the two r.iaps rJ.1.x:vo 1.escri:Jo:l, ~)oth U.S. En.::inoor Corps mo.~Js. 
HELD: IEG,'\.LLY SUFFICIEfil.. _{_l) Mis22a·,nri0.ti"'n i :.:-; 94: 11 Hisci.ppropriation 
has net tho strictly linit·.:Y1. r>.j_:1plicntbn of l::.rcon~.r : r JL11)ozzlenont. It 
is i.rnCT::ttorici.l '17hother contr~:l of tho ~;1~0/;rt7 -:;-::.s ::.:t:linod ric;htfully er 
wrongfully. The cist 0f the off.:;nso is kncrlin~;ly -'·n·.~ '.-illfully t·J nisappro
pria.te covornmont j_:.roperty furnishc l nr intcn:1o-1 f·:;r tho r.1ilit9.ry service 
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·· , · GENE.i1li.L.1.ill'ICIE 
,(_6'5~)' )fo~if-c;iisorsh~_Yiol::.tions 
~~~z iM~ik~t·.g$t'Q.1J!$~~W43J,*'2t}i12lliL 42~.2 65b'i6fut-:i:) J 

"..:, .. .~: ... '..' . . '~·~' ,· 'wffi·:~·Jtic"i'3t,_~' '. 
thereof (CM 243287, 3· Bull. JJ~G 236)~ ··.Ac'cuse'.i's net of r.~"lilinc those 
iter.:s t'.) his brothor :ms clo?.rly a misa~;propri::i.tfon. Ho :J.dmittcc.~ to tho 
misnp:xcopri'ltbn :if the sho7ol f'.ll•~ dispatch C'.lse. ·.,That ho ?onsi:;lcrc:~ tho: 
of no value was ll) excuse. Ls to tho binoculars· 0.nc1 td-rolf>', it ·1·!as· nithi; 
the.:·cburt.:n'.1t to'. 3.CCOi}t: hi~ q~l,)l~a.tio!}'. th::_t thojr a;;t intc) :tho pt:i.Ck.':'!.(:'GS 

im.c1vGrtcntly. The circur:~stnntinl ovic.cnce th::t tho ±tons were af the 
typos issued for use in th& .i-,,:i.lit.-..ry service :1 ta.:.;othor y;ith a.ccuso:l' s 
c.c1'!lissions, v:arrr.mto~1 th.J inference th.:.t th,:;y •:rcro :)roiJorty o~ tho U.S. 
furnished anJ. int,m::i.e.1 for i:i:;i..litc.ry s::;rvicr:i *** •11 ...(g_L,.Q9p.§q£,Ehip Violntior 
Falso Ce~'t,ificato: 11 It w1s r)r"::>:::3r t:, t.'lko judl'p..f"'.l notice of Ci'rcula:r· 
#33, ;Bq, .ETOUS:.. ~ ·:atod 21 l.hreh .19~ ***• Pr.r .?:£ thorcof-j_)rovides; "This 
sigMtu.ro c6rtifios t.h:i.t tno Qf.'..ficc;r ho.s roc.d, uru::orst'.)orl .::m-::1 complied 
Hith· nilitc..fy · C·Jnsor3hi1::. re;'.,Ul"..ti".?nS r ***... Tllo re rns .subst(mtio.J. ovidonc~ 
thJ.t thG cortificntfon w.:ts i'~lso a.nd th3 .c::urt <?ould infer that its. 
falsity 11~i:s· kn::i~m to a.ccusol. l'.'1.r~;~-ro.p}1_ c;c thoroof provi::~e~H 1Tho. 

· f·')llm1in(~ itot",S Will ll:)t be inclu:.:vJ in :1or.'.K~.:.l letters or p:.Ck?.CGS: · 
(4) '*:** r.1::'.~')~ ***. 11 ilLJ.1ultinlic.ati::in: Th0 tw.) S~)ccifications UJl.c1::;r 'J:':T 

S;6 did mt 'c0nstituto 'c.n unro2.Sunc.blo· r.iultiplication .of char,~;os.- . 11 Tho 

~fa.lsc ·Cortificciticin W:!.S in and d' itself c.n offense as ...-ms tho act of 
includin;; o.rd p::istin~:. th.:i n.?.p •11 • (4) i\c·1r.::.fto:1. Cmr..;.:,gi:, ·11Thc cirj;._~iml · 
s·pocificati:;ns: ·:i.w1 cl1'.lr:;os vroro a'))~c::i.rontly ;r-c::lr~fto(l e:n q. so;;~1ratc sheet 
which rms i::ast3r'!·: ovor tho 6'ri:"in~.is ·in ·such o. r.:::mnor '.'.ls to :Jrovont ·con:xi.r·...._..--..-...-.. __, ... .... 

is·::in. ThD!'o n1s 
._ 

n'.l rainvostic;·,:;.tion :ir r.::;-oxocutLm. .~7hon :i.rr".ic;no:l 
O.CC'l..1.Ser1 cid not objoct. r:hilo· tho, p!'c.cticG *** r!J.S hi(;hly irregular· inc: 
·im11ro::i~'r ***, accuso:: ts su'ost:J.ntio.1 :;:-1:,hts. wuro n0t i...11juriously µffoctorl 
*'~*. 11 ·i4) C~mrt Tr.rini· rupo: ·The ch;J.r•;os ·.;or3 oricinally roforroc~ tc qne 

· court. Thoroo.ftor, b.::ifc::.".o ::-..rra.i:::m:ont, accuse::! . roquo sto:~. an;:l YJ'8.S :~·rn.ntod. 
h ccintinuc..nco. Nc?:t~ th•) ,c;:>..sc tr.s r:~forro:l t:) rmothor c::;urt.. Tmt 
c0i;i.rt convened, C..n: ·''tho .tri'.".:.l :;,::\rocGe:1.e·'! lo. ll?YO J.ft,o·r _n.ccur::;o·~ c,'.:lns::mtod 
t::> ·procoo,".in:; Yrith .. ut in ~ivic1u':'.l couns.;l. ~t w.':'.S uithin t,ho po'.Ycr 'Jf tho 
~ppointin;; nuth'lrity to ~-;ithc;:r:iil the ch:lr~\is (HCM, 192G, :par.5, p.4).· 
l.1.ccuse~1 C( nsont..::i-1 t·:-:i ;_Jr:'.' coo :'..:!.n .'. r!ith :u-G. in·livLlu"!.l cnu..'1scl. 11 (CM ETO 99G6 
Golc~borr: 4 Jul 451 

_...,. ________ 

~65b) Mail :1r"Jn:c-ful ·u'3o Oi': · 

Cross Rof0roncc: . 452(21) 16555. Knootor (mil liquor) 

.. . 

169o:a) .tb.rc.;tic. bru>s: · 

Cross· l\oferonco: 454(10~/ 17749 i1ii'.:lr {;;osscssio_n. of:)" 

......;.._________ 
~ 
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.J.r;; 96 GENER'..L LRI'ICLE 

454(69ci.o.n. 69bbl 	 6 3/:l.Q. 

6 bb) 

{69a.na.) Ifo:;loct of Duty: 


Cross H.oforencos: 454(36) 10413 Shipley (unloo.:1 ship; pilfering) 


1~ccusod Divisbn Sic;nal 5fficer w:;..s foun1 e,uilty af tlTO viob.tions 
of l~H 96, in thnt (_g,) ho '.1r:mt:;fully o.n·l no:;lic:ontly fcd:j.cd. to proccribc 
o.nd pro:Jorly suporviso thJ onfcrceT.1ont of n.n adequate stnnc1inc; opora.tin,3 
prococ1uro for tho socurity of socrot CIJ?togro.phic c~ovicos o.nd codes used 
o.t his hon'1quo.rtors; and (]2) ho 1:1ronGfu.lly a.no. ne,~;li:=:ontly f,.;.ilod to cxor
Ciso nnc1 direct o.c1oqu'J.to r.10'.lsuros for tho s0curity o.nrl s::.. fokoopinr; of those 
Jovices, codes a.ncl equipnont, st1rod nnd trans:y~rtod in D.. 2t t':ln truck, 
as 0. result Of VJhich tho· truck a.nd cr:mtonts 17eru lost thr0u__ :h theft by 
persons unkno-:m. HELD: IBG:..LLY .SUFFICIBNT. U} No:'.lo£.~ 11 :7hon considera
tion is Civon to tho fa.ct (of ;·1hich both tho c0urt c.nd J:-:ic.rd of Rgvievr 
tin.y ta.kc judicial notice -H*); that the enony ha~: boon 1.mt. rocor.tly ex
pelled fr:im CoL1110.r o.n·l th::i.t it w::cs subject to tho -1is,·~rc1.ers c.nr1 lm1less
P,oss ·i-:hich chnracterizo torrit0ry newly free~1 frcm onony contr0l, the 
.f."1.iluro to post JrO~Jor ::u-".rds to socuro tho truck ':'..nd contents a.co.inst 
loss presents n picturG 0f gross carolossnoss anG no~loct nhich is inex
'eusablc and deserve most severe condor:iru::.tion. 11 Hi~.:her o..uth:-;rity prior 
to tho incidents hero involve:1 ~lid proscri'i)o a. sta.n~:nrd of cc.re of cryp

11tocr::iphic oquipI:lent uhile in ccurs0 of trnns::1:Jrtr~tion ·H* ~ (S30 letters, 
14 March and 15 June 1944 fron Chisf Sicnal Officer, ETO~ which it i1ns 
'shown that accused roceive:l.) 11 Tb~.t it rr.l.s th::i· duty .-:if. som.o rosp·:msible 
officer to post or cnuse to ~)0 rnst.::;c1 socu:~ity ..::u::.r:ls to protect the 
truck o.nd contents uridor tho circ'U!'.1St8.nccs :i::T1 cr;nditions hero shown 
there can bo no doubt. 11 (l..lso so8 J.B. 105,~5, ~'TD. 1 Doc 1942, ~}aro. 2,d and 
3.) "UiJon accused as Divisi.Qn_~§L·n'll_Qffi.co,r l7'::.s ir:ip'.lsol tho ultin'.1te 
£:uty of clovisinc, promulc.;c..tin;.; nn:~ enf:!rcinc; potho::JlL.2.i.. so.fo uJ..rdine and 
protectin~ tho cryptocr~i.phic oquipr.i.:mt. Ho ...1c.s ,£h:l.r~·ocl ~-dth thunonlcdro:o 
and did have knowlod.~o 0f tho contcmts ')f the hic;hly inportant directives 
*'"'* of his superior, tho Chief Sic;n2l Of.ficoD, ETO, a.n:~ it rr1s his duty 
and oblic;ation to soo they VJcro carried into execution. 11 11 Tho ovidonco is 
clear *** thn.t ~sor~ issuoc1 n0 fornnl ~rritton 'Jr,;lQ,£,§ to his cor.:unnd 
onbro.cin[; tho pcrtinont security prwisions 0f tho directives ***• In 
lieu thereof an informal "SOP" Cilf:le into oxistonco *·**. This ini'orual 
pro.ctico rrholly ir::n)rod tho rnnJ::i.tes of tho Chief Si:~n::tl Officer, ETO. **'~ 
T:1e fo.cts of tho inst'.:.Ilt co.so clo::.rly clomonstro.to tho in..'l.c°!.equo.cy ·of such 
infornal pr,..coduro ***· It should bo noto(J; ;n.rti·culo.rly that those c1iroc
tions reguirej th~t the equipnont be §.i_to!lrl.8:1 .'.:',t Q,11 t~ by o.n arnod 
P.k'l.rd and prohibiteg C'lsuo.l pass;;;nGors oh tho vehicle -C.rnnorKJrtin..: tho 
equipment. Tho ;_Jlo.cowont :)f the vehicle in a .:DE&n:· L 1t ~:r m:!t.Qr pool 
(oven thou::;h tho pnrk or pool rm.s GU2..rdo·'..) o'tvi'Jusly did not fulfill this 
roquiroraont. Tho prosonco r f :1rncc1 solc:iors c'n tho -vohiclo uhilo in motion 
Y[.hon they r:yfo in it for their C'Jm ...annironionco nn1 ·Jcro n•t '.leta.:i..brl as 
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----------

. 6 bb · Nor~li:"ont Saf'.Jeu11rdinr:; of EguipT:1ont .. ·.. . 
7 RGc6ivin7 Stolcn_~ds · .... .4,?J!I?.9ob;75, 75b,l 
7· o RDfusc to FT · · 

.£ill~ ccnstituted. a violation of the hichor rJo..nchto. and vms not. a cor.1
pli1:mco i;~orewith. 11 . (2) S·Jocifico.tion 1: This. Spocif'ic'.ltion allc:;0d.. a. 
.nrmfeaso.nce "".-the· failure to perforr.1 a. duty m1)os?:1 upon hi.1~1. by&~1. . . 

_·{Define; cite Do~vier's L::m Dictiomry, Bq.wlo's 3re:Llkv., p ..2~56; Dlack 1 s 
liJ;cr Dic'j:.iom.ry, .3r0. E~l~~:.p.12.55; nnd 46 .c.r, Pe490.) I~ violation of J~rr 
96 w.:i.s proveG. l.i.lthriuch a jy.'1.ior officer r.m.y .hn.ve ·:jcon division security 
qfficor and ~osponsible for tho security of the. cqUipmont (J.. i:l. .3G0-5, TID, 
15 Ma:t'ch ·1944, sec IV, par 43), his dereliction i.U...J:t.QU~ accused's 

. nonfcn.sanqe.:,, ?r'Jof ·Jf the l'-1.tteri s cffcnso i70.s conplote 11 ~-rit:tiout oviqcmco 
of :tho loss of this spec~fic, equipt1ont. The incident served only to 
reveal the feet, thc.t he ba.c!l not porf:: rned .his .duty. n Moreover; tho failur 
or 9versic;ht of inspoctcr~··'l:-9 C!iscovor tho c1o:::olictions vms. no excuse. 
11Tho p:i;-001,3ss bf ins;)o ct..i..QUS in tho !..my is mt for tho purpose of absolvin 
perso·nnel: from r 0sponsihility' for the non-pcrforr.w.nce of their dutic s ~*. 
Stri'ct'J..Y SlJOa.1dn;;, the evide;!l£Q portc.ininc; to these inspections nnd their 

· results sh::iul~l bn.vo been .Q.!Clruig,j a.s being foroi;n. to tho issues **~. 11 

Ho:vIGy9r,- such error :lnv6red a.ccu.se:l, so \vo.s n0t prcjucliciaL i.21 
Sp0cific'J.tfon 2: llThJ thof'ti of the <-:ryptocraphic· oqui~Jncmt vias the direct 
.!'£.@ll cf the fail~o to pcist security gu'lrds on the. truck which conta:j.not 
·the. E?.'.lffie. J;. ju."li::::r. offi,cer was directly ~esponsiblc · fo;t' tho postinc of 
@l'.l!'.ds, H:Jiievo~, 11accusod'lhacl full knowlcdGc tbn.t the mand::i.to of· thC'l 
theater si.::snal officcrn Pl".OVidcd i;.h1t t~~nsp:;rtation of.. ~ho equipmant · 

'should never 86 r.rith0ut uuthorizec~ armed officer courier a.nd. amQd guard. 
The junior officer 1 s default mc.y be ir.lputed to accused. "l7mt tho result 


: . would ha.ve been har:l a.ccuso.:~ specifically ordcro·~1 Lt 'IH'* to cCJ.rry out th.o 

. ·.procedure directed by superior f.l.UthJrity" need hot be clecided. 11 It is· 


enow:;htthat accused 'illls fully appriso'.:l of the 'umrrittcm SOP **7r' which· 
.··. viohted superior ardors a.n:1 that ho did nnt irrtorv~na and ordor11 the. 

~Junior officer to i)ost g1.nrc:~s. 11The. f.J.ult 0£' his su~J0rc1inato beca.rn.o his 
:· fQ.ult. 11 (4) lVbtion to Strikq_oithor tho first or tho second SlJecifico.tion, · 
. · ~:q.d to .be ~ore definite· in the allo:;c.tions~ ins (:omo :1. Doninl thereof · 

was. proper (soc discussion on the merits). · (CM ETO 11500 Hulett 14: Julm· .. _.... .. . .. . . 
--~--------

.{.75) Receiving Stolen G.'JQ(~s: .... .;.; 

Not Dfl!'ostocl;;f 

l746G Ho,;;rott (Possession) 

Cross Rcfol,'cncc: · 454(lC'1}) 13155. Dosby 

U5b) Refuse to Ey: . 

Cross Ref~ro.nce·: 3G5 1036:3 M::mc·iapano · .. 
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LIT 96 

454{75c.G6a.C6c) 	 {75c) I1osoll ?X Products To EM Fnr Profit 

..............."--'(~G~'6~~a~)=sentinol Offenses 

( G6c) Stand.Q,Id · Oper3.tional Proco•1uro 

· L.ccusod officer vm.s found [;uilty of' specifications under L.IT 96, 
cha.reing him nith borrowing from enlisted r.ion, gambling 

1 

nith on:}.istod 
~on, and resollin3 Post Excho.n;o items fo~profit to officers cn1 onlistod 
n10n, HELD: rnGli.LLY SUFFICIENT. (l) Dorr'n7inr: f!'C'rn EM: Pro~Jorly c':lnstruod, 
on0 S)ocificati'Jn ch::i.r;~oc1 tho borrowing of 500 fr.c ..ncs r:,th3r th::m lCCO. 
~1Tho V"..rio.nco ·in tho n.I!lount, r'!.uo to the nature of tho offense, is unc1or 
the circUt-:ist~ncos, imr:m.toria.l. li.ccusoc; f;i:l not :leny mo.kin~; these ·100.ns. 
The only oxplamtion offoro•l is his l"o.thor· cloo.r intim."lti:Jn th::.t ho vms 
borroWillts this nonoy not for hiI1Self but for tho i slush .fund I (Which. obvious
ly was for tho benefit of tho onlistoc1 personnel o.nd not himself) ***11 

'.t'he evidence supports a contrary conclusion, 11 inoscapablo dospito tho fact 
~b.3.t all borrowings v10ro pronptly ropaicl. 11 Accused uas t_,1lilty of all 
tho borro1rinL; siJocifico.tions, as chnrt,;od.. (22. GQ.mblinr;; rath EM was ac1cqunto
ly proved, and constituted a vi0l--..tion of f,.r! 96. ..(~) i.1esalo of Post Exchan:::e 
Flied?ch:mdise: "l~ccusm1 b0w;ht norchan.-lisc from tho U.S. Exchan:::;e Service 
and resold it, to ".rmy personnol, c.t pric-;;is hir;hGr than thci.t which ho paid. 
~** He contended th~t tho prof_ r, roaliz3~~ 11.::i.s n0t inten.1or1 for his personal 
P,ain, but for tho mon of tho c >r.lpo.ny. In :Jroof ')f his ;~oo'.'1 faith ho . 
produced complete records of o.11 tro.nse.ctions. It r.my nlso be assumed that 
he produced the money roprosoncin; thoso :_:rofits, The rosalo of merchan
qise purahasod at retail by military ~~:ors ..mnol is :t)rohi:.;itod by i)ar 13.f, 
Chnngos No. 4, kR 210-65, 19 Nov. 1943. Tho only oxco~Jtion to tho j_)rohi

· qition ***found therein is to permit milit'.:'..ry porsonnoi to rocoivo 'actual 
rcimbursomont wit'h0ut profit for rn.:;rcho.ndiso !)Urcho.s;:Yl at a.n oxcho..ngo as a 
natter of oGonomy, convonionco, or n,Jcossity ns '.'.l,,;ont for other :r:lewbors of 
tho military forces 1 • I.. ccusod horo o:f course bou:;ht as ar;ent for mombors 
of tho milit:i.ry foflces. It ni::;ht o.t first bo ar1.:;ued th'J.t if o.ccuscd c~id 
n~')t use arry of tho j_Jrofit for hi.:isGlf but hold it into.ct f::·r tho purchasers 
that ho ce.mo within tho :x;;rn.issive scope of tho p.:;rtinont paragraph of this 
r~R., inasruuch as he merely roin~Jursed himself ~-:ith::ut profit to himsolf. Tho 
lans-ua.co of the reGulo.tion in makinc; this exception is'flc.t in its doclara
tfon th'.:'..t tho resetle must n-:-,t ,include profi_1. . In any ovont this resale 
by accusocl '.lt a price in excess of tI:tat p'.lid constitutoc1 a v:i.olation _of 
instructions (;ivon him by his connan1in.; officer, a nilito.ry offense 
prejuclicfa.l to cooc1 order anc1 military (1isciplinc urdor L.-;J 96. 11 (CM ETO 
9343 Stanley. 27 Jun 45} 

(G6n) Sentinel Offenses: 

Not Di:-·este:l: 

16891 Marrs, Jr. (assault sentinel; failuro tJ obey sentinel) 

(86c} Stanrhrc1 Oporo.tinnn.l Procoduro: 

Cross .L\oforcnco: 454( 69bb) ll500 Hulott ( fo.il t0 follov) 
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.i 

;~~7· 96 

'i8tl'.lii.} Superfor· Offioor~-s ·ibsn'Jnsibility for . . . 
I.ct of Junior Officer, · ; . · -·· ·· · 

, ·.. ... . ' Tiillb}""""T;;;;~ss '· ~- ·. 454( GGaa, C:(;bb2 9l., 92,_?..: 
( Cf5bb) Solicit{ltion..i..:,!l:ron;;ful_C,mtl.uct 

1 Unfit So J.' for Dut · . '._ · . ': 
... I • 1 . .f9..2 Unie.~vful Disch'lreo of Firearms 

. i.94.b Urim.to on Sauo.c1r0on -Floor · 
. . . . .. 

u •• 

.(Crnn) Si1porior Ofti_~r~:gsil)ilit)-7" fnr.:_::ct~.2.~-~iJ,J1io,,r. Officer_:.·: ...... . 

Cr0ss ROforenco:· 454(69hb) 115(0 Hulot,t ( se.fo[)u:u~cl .oquipment) ·· 
. . . . . . 	 ·. . 

.{.GGb) Trosp'1SS ~ . 	 '. 

~Dir-:ostod: ,·. 

· i1~21 Trujillo 	 16C35 Sny:lor (lJvt~rosi·1 onco) · 
l . 

Crc·-ss Roforoncas: 	 454(56ri.) 132G6 Uribo 
454(38) 17339 Q.lJQni~i; (multiplicity) 

.~ ~ . . . . . . . 
'' 

---------~ 

(GGbb) S0licito..:!J:.~D.;..J·'ro11r:fuJ.._Q?aj@1: 

Cross Rcfcronco:451(17)11546 Clarke, ot c.l 

454(1Ga) 9643 Hr.yrao.r ·. 
 ' ~ I .. 

; , .. , . 

. · (91). Unfit Solf for Duty: , . 

.. . 

.... · . ·,' 

. . ; ~-

... '" 

.11C45 St':'.rk 12180 Evorott· · 15252 ~m 16G9l ~IL~.rr. ii<: 
. _ , . . _ . .· · . (pistol) ·· . 

cross fufcronco: · 453{2~n3) 12759 Trnyn'r:r (lesser to l.17 95) · .- · 
. . . ~ . ' . . . . 

--:,. ~ . . 

. ---·-------~ ·. ~. 
. '• '·.:·:. :;· 

i.24b) UririC.ta· on Sg_~dron Floor; 
. : .. 

..~. 
'.• . 

... .. ,'.'--:.:, 
Not Dir{e'stod ~ 

.. 1190~ IToffc:r<;J: 	
,·· 

~ . .. . 
----"J"':i--~~ 

\.'. ;, .... " 
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£':54(96) (96) Utteri1r Forr;oc1 Instrumont 

Accused civili::i.n technician sorvlnc rrith tho J~rmy Exchnn:::;o Scrvico 
in tho Europoc.n ~h3ator of Clpcr::i.tions~ vm.s f:'Junc.: ,cui lty of a nunber of 
violations of J..~1 96, arising riut of his activit5.o:J i:1 a l[Crt.;e CoCTn~c 
transaction. Specifications 1, 4, 5 ·and 7 chc~·•:;.:i,1 lun with willfully, 
unlawfully and v1rcncfully, with intent to c1efr:r,.d, ·making (also forc;in5 
in Specification P/-) and utto:rin.3 a~ true and r;onuine the instrur.1onts set 
fr,rth, writin;~;s "f o.. public r;i,o.ture, which mic;ht 'operate to the prcjU.C1.ico 
of a.nothcr, then wellknown by' nccusod to have boen falsely no.do and signed 
(Specification 1), to be false, fr~.udulGnt and for:·;e::::1 (S1iecifications 4, · 
5), to be falsely r:iado and fnrc.;ed (Specification 7). Ho n::i.s char:;ed in 
$pecifica.tions 3 a.nd 6 nith 1-:illfully, u..'1.lrmfully ( nr0nc;fully in Specifi.;; 
Cation 3) and feloniously; vrith intent to defrcmd, falsely ma.kine; in 
their entirety tho instrunonts therein sot forth. Specification 3 further 
alleged trot tho instruni'ont r1.:is a rJriiiill'.-; of a ::r_;u~lic m.tu:r-o, which might 
opera.to t? tho prejudice 'if ctn:')ther, then knorm 'by nccusoc.1 to be false, 
fraudulent and. for:::;o~l. ·S~Jocifim::.tir-n 6 ooittod such ::i.llocation. Spocifi
~ntion 2 a.llo(;ed tho vicil~1ti'.ln cif a tho:--.tar ··~iroctivc o..risint; from an 
unofficfo.l m::moy oxch.J.ni::c transaction. .iELD: LrG:.LLY SUFFICIBNT IN ?MIT, 
I.E. INSUFFICIENT :.s TO, SPECIFICI~TION 1: SU.FFr'Cl!!:NT- i)NLY J..S TC S?ECIFICI..
TION 7 FO.a. ;. FINDING OF 1.CCUSFJ'S GUILT OF LLKil~G, FOi.1.Gii:TG I.ND 1.TTEivJPTI!{G 
TC• UTTEn THE INSTitULIEI-Ji siT, r.ITH. 
•• • • .lo ~· ·" 

(1) Jurisc1icti1nj Civi.l~r::....n.J. J.ccusoc.1 hel·.::', a contrc.ct of employment as 
an a.cccmnt.'J.nt with tho i.'rr..y, gxchc..nc;o Service, one pc..ro..c;rci.1Jh of which i)ro
vidod tmt a po:rson a.cconixmying cir sorvinc ,lith tho am.ies :if tho U.S. 
in tho field in t~e of \1a.r 1 either rd.thin or nith::ut tho territorial 
jurisdiction of tho u.s.lh' shculd be subject to the provisions of the 
Articles of Tlar, l.i.ccusoc1 was sorvinc in Paris. Tho punitive i'Ds had 
boon road and CX'J?lO.ined to him. 11 Tho :.my Ex_Qfr~n:~e So,DLi..£.Q is an instru
nientality of tho· U.S., an integral pa.rt of the Thr Do)o.rtuent, nnd is in 
all respects subjoct t0 nilitary control a.net r1ircction -l(+*. 11 The court 
VJJ.S o.uthorizod, as is also tho Doard of .RDvior1, to take judic:ip.l notice 
of AR.sand diroctiv.Q.§ of Hqll ETO *~rn. 11 (Noto Gen.Order No. 16 21 Mar 
1943, Hq ETO, re Services .:--f Sup:1ly (Nou Thon.tar Service Forces)~ Judicial 
notice r,111y also be t.:i..kon of the fc,cts tbc.t at o.11 relevant times the U.S. 
'170.S nt vrnr 1lith tho J~xis p');1ors ***; trot the U.S. m2into.inoC. nilitctry 
osta~lisbmonts at P~r..iJl. Fr2nco; th~t the 0ffic3 of tho Army ExchanGe 
Sorvico, 21 Avenue Kleber, '\70.S one of those ost2blishrnonts; th~t military 
personnel Hero on du.+.y at s.:i.id offico; anz'l. that o..t such office .1:10.s a 
detachmont of .£!nli".n employer;§ of nhich nccU.soc1 vns a mombC£ 1 which was 
enc;,:i.ged in work directly· C·2filloqtY"c 17ith tho furnishin;; of v:::.ri0us typos 
of SUi)plies to U~S. Amy f·:ircos. 11 ~~ictir.n :;vor *·~ accused by military 
c::::iurts existed un~er11 L.rl 2(c.. ), which npplios irros:Joctivo cf nhothor or 
n')t a. state of ua.r exists. 11 The defonso obiocti"n to tho admission in 
evidence of tho contr~ of cmploynont on the cround that it failed to 
mention specifically tho U~S. l~rmy as tho omployor ;-n:...s not woll taken and 
tho contract no.s properly o.clmitt::id. ***. Tho fc.iluro to objo ct to tho 
document on tho r.sround tmt its c;onuin:::moss nc.s not shorm mii~ht properly 
be regarded by tho cJurt as a Eillsil: of th'lt objoctinn -Ir**• It r.iust bo . 
observed, howovor, th:1.t c.lthou:.;h the execution :me: 0xistonce of tho employ
r.iont contract *** are relevant· to his status ::ts nccor.1pa.nying or sorving 
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GENERAL l.ffi'ICLE 

{96) Utterin@' Forp,od In~t_onnent 

with tho Army notwithstandin[; the fniluro of tho contra.ct to mon~ion tho 
Arm:y, nevertheless military jurisdiction over accused vmUld exist 
independent of such contract if such status ~ere established without 
.reference thereto. Jurisdiction over civH.ians under Ar: 2(d) is not 
.Q~..na2nt unon their a~rcement, as tho test is solely un objective one, 
independent of their knowledge or ingent ***. The contra"°t was evidence 
of, rather thnn the basis of, the court~s jurisdiction. Th:l.t basis was 
accused's assumption of ,-1uties with the Army, cccn.sioned by and under the 
contract.u, 

.i.21_$.pecificat_i..Q.ll§.! 11 Althoucsh the Chn.r::;e is C.csisno.ted a violntion of 
1~11 96, SJ.)ocifications 3 and 6 in substance follou the fom of specifica
tion o:f corm.on law forcery in violation of l:..H 93 ***• This irregularity, 
however,, is immaterial, as offenses in violation of the latter article 
wore stated ***· Each of Specifications 1, 4, 5 and 7, however, combinot 
with the stn.tement of su.oh offense the alloc;c..tion of uttcrinn; the for.-o:od 
lnstrumont, which manifestiy states an offense in viol.El.tion of District 
of Columbia Godo, sec.,]g;:-J~Q..l (6~G§l, and thus of ArJ 96 ***· .l..t cannon 
law, fortery and Jrt·:.~ir:.r;: rrnro c.lif:'.'erent substantive crimes ***• 
Technically, thcrcf"'re, each of tho la.st nentionod specifications allege:;: 

· tuo offenses: viz. , i'or(;ery and uttering a forced instrument in violatioi; 
respectively ofJffls 93 and 96. rlhile this is ~ strictly ,gQod pleadin::;:
***, the f'ailurQ· **_..,_.to .QJ.2J~~ or move tlith rost:Ject thereto may be 
regarded as a 'Y!Q:'.;z..c>~ ***, p~rticularly v1here the criminal acts alleged 
in the so.me specification form part of tho sQJ'le transaction ***• In · 
any event, duplicity **~is cure1 b~~ivordict and is not thereafter 
subject to attack ***• 

( 3) Evidence; Specifications 3-?: (Q:) The charc;:x1 forr.;eries herein were 
adeqtiately proved. hccused admitted th:lt he composed the forms hinself 
and placcd'fi~~it~o~ DQf!.Q.§ thereon to conceal his own identity.*** The 
signing of a fictitious mne r.lay constitute forc;ery· *'~-*. The instrument~ 
were clearly falsely made. (Q) That thoy wore made vith intent to <l~"lb 
*** r.iic;ht properly be inferred ***" from the evidence herein. 111~ .::;onern.l 
ihtent to defraud is sufficient; it is not nccossal"J to show that the 

. intent was directed at any particular person *~** and the ccnoral intent 
may be inferred from an act in relation to the spurious instrument 
havinc capacity to defraud, viz., dolivol"J to MJ.dane J**11 in order to 

.	obtain cognac. t "(,£) 11Tho instruments uore such that they might apparontJ~ 
if. genuine, be of ].esal effica~y or tho foundation of a now or altered 
local liability. ***Genuine documents, of tho nature of which these 
purported to be, were ·required to bo furnis heel by accused in order to 
obtain cognac a~ a certain price. Of necessity tho seller of tho cognac 
at that price and others wnuld rely *** upon the genuineness of the 
documents. Their falsity *** nas calculated to defraud or prejudice 
those pors~ns~ f,'broover, tho docu.r:ionts, taken all toc;cthcr, were such 
as to create an fl:J2~'l.ro!1.ti lfaQ.ilitz on the· part of accusedts principal, 
tho' J~rmy Exchange Sorvico, to p;iy for the co::snac. ( d) "Neither the fact;_. 
th:i.t accused intonded no h2rm *** nor the fact th::i.t the letter· of' autho
rization set r-c;-rk,h in Sp~cification & *** was novor actually used *** 
constitutes a defonse. 11 
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424(96) (96) ·uttorj.nrs ·For.cec1 Instrument 
t . ' ~. . . ' . s. . 5 . • 

{4l Evidence; ·.qpQ.9ificn.ti0n 1: "Accused also. o.clmittpd ti~k~niJ-.tno · j;ns~ru

nent sot forth· in Specification 1 ***...Tho do.cumont shovrn tnat ho si..;:mod 

,W..s oym nru:ie thereto, follm7oc1 11 . by his. c1os.cription•. · ~1 Tho ·lcttcg bo~rs 

the hon.din::;· of .thp 1;.rmy Exchange Service•.. It is· f:iirly inferable *:** 


1 

that he realiz;ed by making tho letter l".ncl delivoting the same to DiR** 

he. had. lef't hiinself op(:m -to. criticism a.nd roquosted its return, tha.t the 

letter ilaS propar9d µrid· si;nod without authority and th'.lt tho st'.ltomont 

. :t;he:rein. as ._to DiR.•'t-lf.1 s authority. to purchase r.iorchandiso solely for tho . 
benefit of the u.s.,~Arny may havo becin fnlsoo · Tho lotter w:is claa.rly what 
it purported to be, viz: a letter of authority to DiR** on tho 1ottorhoa.d 
pf the AI'f.ly E~chan:;o SorviCG sic;nod by accµsod as an 0r.1ployoo or. O.(~ont . 
of thet. entity~ lllthough it was prepared and executed r:J.th·mt authority_ 
from that entity. and may· ho.vo contained a. ·false statonorrt,. it m:i.s m~ *"** 
a :fake;--fabrication or counterfeit. 'l:ho serious question is presented . 
y;hothor tho making c.nd s;i.cning. of _tho_ ~l9c.unont constituted the offenso of 
common lai:1 f0r1wry·. 11 . 11/.pj,)lication of tho. najority and ".Jotter rule to 
o.cousecl leads to the conclusion that tho letter was not fo.lsolY made ancl 
signed as •alleged and .th~t ho ilD.S not ·--uilty ,of for,·:O!x Vlhon h~ pro1:iarod 
and signed the: same or of utto'ri.n;:; or ·c.tt.ori::itinc ·to utter a forg.Gci inst~
mcnt ·when he dolivorcd i~ to f,T•:,irnno. Javolle. The finciin::; o·r ·guilt:)... of · 
·~pe·cification 1 is thor?f:>ro _r;pt supported by tho·· rccord. 11 : 

hfEvici~.ri~8 ;· ~')~cifi~ation_b.._-21. 11 Thc offense of uttorinr; a for-:od 
~ruritant is. complete when t:ho ..s::une is offeroc1 ·by ono knorling it tc;:> be 
f0rc;od with ·a; representation by rmrds or actions th-it. it is eonuine a!l(i 
~ith an intent to·dcfruud. It need not be actually passed er accepted 
o.s c;enuino, nor need anyone be actualli i)rojudiced by it ***11 The offense 
is sppcifically denounced by D~strict of Columbia Code Sec 22-1401 (6:86). 
1!Tbnt accusoc1 uttered the shlppin.; tiQket .(Sp cifica.tion 4), o.nd tho -infornnl 
routing slip (Spocifiqation 5) ',:ho o.dnittod ***. Tho deliVory df tho.. 
cl.o.ctiments to Mada.no -J*;* ·. t·;ith knoulo~go th::. t they wo'.re ultimo.tely to be 
tised. as .cenuinG, even though with tho rcserv:ttion expressed to. hor.tho.t 
t.:l1~Y. ..~.?.~e ... ~.P.~rious '.lnd wore to be returned, follo~wd by hor ;iroscntation 
Q..f..~t~e ...do.cUIUents to B**, constituted a suffici0nt uttcrine within the 
quoted sto.tute and hence with J..~7 .2.§.:; Tho foct that B~* rccor;nizod them 
to·,,be:·fotc;crios: is imnatcri~l. Uttcrinc; nay bo effected by moans ·of an.· 
ar;ont, }'/'here tho instrunont is delivorec1 to tho .o.:.:;cnt \'J'ith :I,ntcnt to have 
it passed·. ns conuinc_, ..and .the o.c~cnt offers, tho· sa..rnc n.s. such .***. Accused's 

..inton~ in .do+iverin:_; tho so tr:o .documonts to _her v1.:-.s precisely th~ sd.lil.O .'as 
it -was i·in oaking them: tq in.l:.UCO rolic.nco, by YlhOOVCr r:il::;ht '!Jo roqiiired 
to roly,. upon tho c1ocur.10nts a.s t;cnuino, for· tho purpd.so of solli?:(; :Cognp.c \ 
d.t a. .cortain price .,n, _ ··· · . . 
•·1 .. • ' • • •. 

~ 

(6) E~idcnc~;· s;~oci.fica.tion ?~. 11Ilith r0sp~~t to .tho letter pu.rpo~tfng'.to 
authoriz? .-P**. to purchase · coi:;nn..o for tho I.my, tho J2.roof f!J.ils to sho~1· 
that. the_ document vi.as, over J2T_~§£..l1.toc1 :to anyone ns r;onujdl.Q• .I'J; is. fci.irfy,. 
to ..bG )~nforro:d! *** th'J.t. Mo.dame *-it-* W'ls m::i.c~o r.:vrD.re of the fo.l,sity of the. 
l~tto.r:; - :f.s.: at;crtt ;pf: a.c.cU$od : .for tho procurohont. of cd[;rri<:i, :..she i:iqvor ~· 
o.tf~ed1 the .letter to o.nyono as cenµinc .ar otherwise, Moro ··o.elivoti dof 
a. forge9:. inst.ruocnt_ to a:~, nr;ont, whethoX;' .tho: a)mt..,bo 'inno,cont or.po~,:·:·. 
with intent thut ho pass the s:u:io as Jonuino, is-~ot uttering s~. ~~n.g, ,at 
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( 96) Utteri11i; Forced Instrument 	 ·454(96) 

I 

least; as tho a:_;cnt has not clffered it ***11 . 111..ccuscd's overt net in 

dclivorinc; the lottor to hor ·;;ith fraudulent intent, hovrevor, uent f::..r 

onou~:h to C·.Jnstituto o.n attempt to utter, which is o. lessor included 


· offonso within thc.t of uttorin,_~ nncl is denounced by tho so.me District of 
Coluribia si.'ltuto; surro.:.. (MCM, 192G, par.152..Q·, p •. 190). 11 

( 7) Varinncos: ?.tl.norv.-;.ric.ncos· '.incl typor:raphico.l c1iscronancies wore not 
proju1icial (detail, on p.2J of the opinion). 

; 

(G) Cnissio111 Sriocificntirm 6: "Tho, omission from Specification 6 of the 
alle[_:2tions tlnt tho requisition ...-m,s .:'. ...-rritin:; o:t: o. pu')lic nJ.turc which ~ 
Dic,ht operate to tho prejudice of 3.nothcr, an:l vns thon known by accused 
to be ·fr.lso, fro.u::lulonf o.n'l forced, uo.s ir.n:mterfo.1 ~n<*. The clements of 
such o.lle[;:i.tions a.re sufficiontlY::c.~iludoa4"11, tlio :.qU.allfy±ng words of th. 

·Specification, 	1did *** ".'7illf'ully, unlm1fully and feloniously, with ' 
intent to cofrau~, falsely nc.ko in its entirety o. certain requisition', ; 
which us sot forth Yl::l.o clo::i.rly a r:ritinc; of 0. public m.ture rolculatod ~.· 
operato to tho 1~rojudico of an;thcr. 11 

(9) Evicfonco: F0roir:n Excho.n:··o S;ecificn.tion_g'i It W'.J.S ostablishocl thctt : 
uccusol viob.toC. n Thoo..ter directive by cxchan~;ini~ F:·ench francs rmtside 
officio.l ch::i.nnels· o.t ~ rate of oxch'.ln;:o in excess of the official ro.to ; 
(soo Lotter LG 121 ·0pGJ.. ; Hq ETO, r!c.tod 23 September 1944; Po.r 2(b)). 
11li.ccusoc1 was m1:::.ro *ir~;- thc.t ho rm.s violn.ting tho directive. "Tho o.llegq.· 
ti'>n and proof that ho received an excessive r:'l.tG, ·while matter in · 
1.[;Cr'.lvo.tion, W'.lS not ossQnti~l ta his 5:,·uilt **·" 

..(1.Ql_ Punishr:1ont: (J;) li.s a.ccusocl is not a. ncnbor of tho o.rmod forces of 
tho U.S. ho is m_:t subject to i:!:shonorable discharr'o 0r dismissal 7H*•, 
To tho extent tlr.t tho court *;'* essayed to c.djuc1r;e dismissCi.l of accuseq 
fr':'r.:l tho sorviq_o of' tho U.S. Governr,1ont, ns opposed to (1ismissal from tl:). 
milito.ry sorvico, it *** oxcoedod its authority **':l-. 11 Th'.lt portion of,' 
tho sontonce w::i.s illo:;r.l c..n~1 voic~. (]2) Nor do tho authorities 11 requiro i 
or justify n holc:in,:: th~.t D.ccusod' s ri::,ht unr1er his contr~ with tho 
:.rmy Exch::i.nc;o Service, to n salqry of $350.CO per aonth *"* was subject· 
to a. sontonco of forfo;itu;-.Q by court-n'.J.rtinl. 11 111... s horoinboforo indicai:, 
tod ·***, tho i.rr:iy Exch:J.n:-:o Sorvico. is o.n i!bStrura9_i:1!;.Q..lity o.f. thQ_U .S., o.i:i 
intoc_:ra.l p."'..rt of tho ··:a.r Dopartn0nt and in ::i.11 rospocts subject to 
nilit2I"'J control nnd 1iroction. In the Europeo.n Thao.tor it is th0 ar;onq 
of tho Thoa.tor Cor,:m.'.1ni1or und as such un:1or tho supervision an:l dircctio!} 
of the Conr,r. ndinG Gonor2.l, Comnunicntions Zone, US For coo, European 
Th::mtor. Hmrnvor, in its G':mership of funds and. other property anc: in 
its contr::-.ctuo.l rol'.'..ti;ns i7ith respect thoreto; it is }i'rivatcly o·:mod ar.· 
operated. Its proriorty o..n'.l f'u."'ir°'.s arc nnt tho pro12or:t1L..:Jf tho U.S •. but· 
are hold in trust for tho ultirn.:i.te bcnof'it cf the military personnel, no 
nro its c0ntrc..cts and dobts thoso of tho U.S.***· It has boon held th2t 
pr01x;rly of a p'.)st oxcho.n.:;o *'~*, funds 0f a post oxchan:;o *>a and 1>.my 
Exch'.ln:-;o Sorvicc pro~Jorty 7<-** do not bolonc; to tho U.S. Govornnont. 
Likewisa contracts of tho 1.Il!'.y Exchan::;o Sqrvico aro not Govofunent 
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6 ····uttorin;.; Forced ·-Inst~knt 
Viol':'.tion of StanC.inr; Orders 

lOOaa rlillf'ul dcstructi:-m of Property 
~lO?;:i) rlrnnr!f'yl..f:!ll\;.ll..lnto Hone . 

· 454(9~00la a102g.) 

-~ . :. . ., 
' • • I • ' •· • , ·• . , . . 

contr:i.cts ·l<-** nrid ·its r:obts ~re ·n'Jt -.thos~_.of. tho Government nor arc they 
[:;ll'l.rantc6c:1 ··by tho Govornnont ~'"**. Tho obli:-clion· ta pay' D.CC~j£. his_?ahry 
~10..s- that· of tho J~my Exchange So!'Vico t1nd not tmt of tho U.S.; J.rr;1y o:f! . . 
or the u.s. Govornr.1cnt.- . It ·avtin n.ppc::i.rs in tho ,record thn.t ho was paid 
o~ of. a rovQlving, nompr;,ro::>ri':l.to,.:i fund un"!or t.R 210-65 ***, r~thcr th:m 
frdn tho ITr.r :Dcpart;::icnt•.. It...f::).llmw th'lt tho cotirt-ma;rtib.l 'mc1;·no.pawcr 
:to direct fori'oituro of amounts c"l.uo or to become Juo to iilin unddr the 
omployn,~nt c::mt~.ct n.nd tlp.t the portic~. of th0 sento;ncc acljudc;in;; t~t he 
forfeit all pay :'.ln·l dllo~:a.nccs r1uo. or ·to. 1--:ooomo:-. ~~uo'. vms als'o illec;al a.n:1 
void. II (2) "Ti+are is no· lojnl.'objoctiCm; however, to that::portion of tho 
scntOnco a.dju".1..cing C'.Jnfincnont 'o..t h'.'!.r1 °-1.'.lb:')r and 'the same is lega.1;: ... Tho 

11sontonco is sopnroblo and th0 :v0id :•c•:rt ~il'lY bo. disroc:;:irdoc1 (Q') .fl C'onfino
lhont i.n a. ·ponitontfar:z; for five y·3nrs is ~n';thorizec1. punipl1ffiont fo_r for;:sory
ti.nf! f~r uttorin·:- o.n,-1 a.tt,;raptin.: t~.JJi~cir ·1. f(yr:T:l.JJ:.strunont (1."J 42, 93., 
96; Dist~·of Col. Ciodc~ soc 22..1401 (0:86)). 11 ·.· .Q;1IETO 14632Lan-z '.rI. 3
J.,ug 45} . . . . . . .:. . . . .', ,· . . . . . ·. " " . . . .. _________ .., __ 

(99) Viob.ti~n 6f. St.an~lin.,,; Orders: 
' 

Cl"oss it:lforonce: 451(9) 16512· ?iDwb.n:l 

,..________ _ ··; 

(lOOaa) ~7ill..ful Dostruct.i-=>n 2-,f ·Prz.)orty: ·.. 

11.."lon::; ether thincs, accus0r.:1.. w'ls foiinc1 ·.-;Uilty; ai o. violc..tion ·0r. i~IT-96 
in· that ho willfully a.ri1 u.'ll:'.11ful1y :1ostroy,x1 tho prororty of an0thor. · 
IiI!l!LD:' I.EG::..LLY SU.FF'ICIENT. "Such c6n~1Uct 'is vir:ihtivo of AH 96 ·''"**• :Thora 
is n~· ri.?ubt *'-<-*. th?.t a.ccus;;i':. is ~~uilty as ch~!'_-;od. Tho .;:::rava.;]on~of the 
o:fforisJ' is tho ~7illful_ rl:;ist:':'ll,Ct.}nn of pre>pcrty. fl.SSUTiinc, rrithoUt c1cciding 
that. j:.ho ~'lr.l J)U.."1iS):nr.ont fJr such 'L~struction is -~OV0rnor~ ~)jr tho ~ 
of tho ·:;1·roperty ·~ostroyc'l, ·:;o fin,1 it un.'1ocoss:1rrto ·liscuss that ·point 
bcicauso tho soritonco is sust1.i11o(:. 1)y the fin:1incs of ·;;uilt" on tho othor 
s'pe·cifications.· (crlETQ...l4J.~jg~c~~l{_J.4._S.Q.2.~ 

... - ' .. 
. . 

(102D.) Wr()npf~~~tix....:1-nto ~ 

Nc.'t Di::cst~d: · · · 

11621 ·l:_~jill~ ·(intp "c0rtile!. ~o'' - oncbso:1 c:mrty:J.r:l ... Diso:i\.:o.r; throats; 
. _ · .. : · · '. soX'l.Ul ii'1tGrc:.urso) :_:' :. . · · 

·Cross Refor-.;nco i 454( 56a.) 132fj~ UrF:·o... 
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(103) 17ronPful Possession 
( 1030.} Hron1ful· Possessbn of Pnss Farr.is 

I • \ ,,..~.· "11 

J.. ccusocl wa.s founJ. GUilty of the wrongful possession of U.S.Govornrµor, 
property valued over $50 furniahod and intended for .tho militnry service · 
thereof, o.nd of tho ~roncful pqssession of mnrihuc.nn - both in violation 
of r..r: 96. His sontonco inciud~1 confinomont for. four years in a Fodoro.J 
Rcforrnc..tory. HELD: Ifilb1'1Y SUFFICIENT. (1) Mnxinurn Punishment: 11Tho Ta.bl( 
of Mnxinurn I'unishnont"' cl;,(;:)s not· $.pacifically prescribe tho punishment for 
wrrmr;full.:'Ll2.Q.§§.Q~SiJW; U.S! Govormp.ont proµortz, furnished c.nd intended 
for tho military service thereof, or for o.ny offonso·in which it is . 
nocossarily included a.n::1, consequently, tho punishment· proscribcc1 for· 
related offons0s, or, if there arc none, tho punisbnont nuthorizod by 
stc.tute or by tho customs of tho service will cavern (MCM, 1928, pa:rao4~ 
p.96). Tho most clea.rly rol:J..todr offense for which(tl'llrnit is pr9scribed 
is that of wroncrfully G.isposin;:; .;of property of tho U.S. furnished o.nd 
intended for the milltii."fy service thereof in violation of fi::I 94. 17hen 
tho value of tho property involved in such a co.so is in excess of $50, 
tho maximum punishment is dishonorable dischargq, total forfeitures; and 
confinement at ha.rd labor for five yoo.rs. Tho offense involved in the 
instant case is analaeous to that offense in that both involve <lcaline 
:vlith tho snr.ie sq~ of property c.nc1 uh.lawful possession is 'merely· a preluc 
to disposition. · On tho other hand there, is some force in th9 argument 
that section. 288 of th0 Fed Crim C (lG USCJl. 467) which punishes the 
poss0ssion of! stolen pro~Jorty, knovdnG it to hnvc been stolon, s~ould 
Govern. **~7e think tho.t tho offense in the inst~nt case 'is.noro nearly 
imri.lac;ous to tbat don0uncod by Ail 94 *** . 11 111.. s for tho unlawful 
possession of mc.rihu:mn *·** it is well settled tmt the maximum punish
mont11 includes confin0t1o~t· at h~rd L~bor for ono year. The punishment 
her0in is log6.l. (2) Pb.co .of Confinement: 11Tho unla.wful possession of 
marihuo.na is net an ')ffpnso·. of. a civil nature. punishable by ponitentinry 
confinement for m')rc th'.J.n one year by soino 'statute of the U.S. or lo.w of 
tho District of Columbia. (i.~: 42) an::l, consequently, conviction of o. speq:i 
fication allec;in(; unlinful possession will not authorize ponttontinry · 
confinement. Neither,. in our opinbn, crui a conviction of wron0fully 
possossinr; government pr::ipcrty justify :)onitontia.ry confinement. There 
is no ..Fc'<foral S:t.o.tuto 'Jr ln.rr of tho District of Columbia d9n'.)uncing it 
ns a crimo ".nd; ·while wo may o.no.logizc it to. a. violat:i,on of /Sl 94 for the 

· purpose· ·of ascorta.ininG th:J maXimum limit· of .punishment, wo · mo.y not do sc 
for tho purpose of o.scortaininc the. ph.co of confiner:ient. "· Tho. United 
States Disc;i5lin'.1r;v. Dn:rrncks _is tho lJro:xlr pl.a.co. of confinement. (CM ETO 
].7749 Major _o OcL45) • · · ·. · . .. ....~-~~----- .. 

(103a) rlron;i;ful Posscissfori .. c5f Pass Forms: 

· Not birc~estcd; 

16666 Shcrrmn. (and usa) 

---·------ .. 
. -269.;.· 
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LTI 96 	 GENE~U~L J... Hl'ICIE 

454(104,104c.1Q2l 	 fl04) l!ronr;ful Snlo 
( lOl+c) rironr;fully Sh:::>ot 1.nothor 
(1~2l ~"iron.--:;ful To.kini:;:; Vohiclos, otc. 

{104) ~7l:'oh:·ful So.le: 

Cross Roferonco: 416(9) 9978 .9:.!:Q.Q.n (Oxygoh) 

1'3452 Dellon (in foot; mo.chino c,1l!l) 

(105) Hronr.ful T,;:kin~'; Vsl)iclos, etc. 

Not Di~ostocl: 

94C6 Sullivnn 14212 Ho2lc.n 15074 Suthorland (civilian 
10364 Ev?.ns 
14202 -· Schr:1idt · 

146C3 :1ils·!!1 Jr. 
14C45 G0rrin:0r 16006 Cro•7dor 

vohiclo) 

16343 ~0-

Cross Roferoncos: 416(9) 997G Groen 
452(18~21) Seo in Gonornl 

419(2) 10721 fotr)ski (bur~on of ex;_)lano.tion) 

454(59) 1275G Ge!r~o 

450(1) 1GC05 Jonos 1 ot al. 


: J...,11'Jn,.:; oth0r things, .'.lccusod 1voro found c;uilty of tho wronc:;ful nnd 
unlawful application of a ~~ovornmont truck to thoir mm uses, in violation 
of L.TI 96. HELD: LEG!.LLY SUFFICIENT. 11!.ccused wore 6.uthoriE tn tc.ko this 
cnr .0ut for a r:J8.d tost. ri"hile so· rloinL; they picko~: up o. _civili~n woman 
and. therec.fter 1ivortcd tho use r-,f t~~ frol.l). the purpose for r:hich it 
17'1S ::i.uthorizod anl employee'!. it for nn um.uthorfaod and. unhwful purpose, 
th::-:t of omhlin:-' thor.i to ho.vo soxu:1l intorcc-,urso. This Y1as a violation ·of 
1~~1 96 ***. 11 (CM ,,ETC! ~ Cler;;·. Gt al, 26 Jun 45) 

Confinomont in a. l)Onitonti'.:l.ry is :mtharizor~ upon Cr:'nvicti:m of un
~uthorizo~ uso of a US Gnvorl1I'.lont vohiclo of a. vnluo in excess of ~5Q by 
AW 42 and section 22-22-4 (C :62), District c·f Columbia. Coclo. In this 
inst2nco' .lli~1icial mtico 0f c;ov0r:nr.i.ont crico lists procluclos the possi
bility th'1t tho v.::luo cf tho vehicle in question wa.s ~~50 or loss *"**:i and 
hence by ana.lorx to tho offense· of nisn:mlic':'.tinn of military property, 
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( 105) ~7mn::;ful .'.£Q]dnq Veh.icl::& 1• .£.t.~ ji.51/105, 105:J.z.l05c\2.l. 
.{]...Q.~g.) ~7ron;-·fully Trr.ns••or:t_Q5_vili.£:U 1.0,5B.a1.z. ~1,0511 L 
lJ.Q.2:~) ~7r;n,7f_uJ_Th:izfL2:!:f1 

..(lOf;,;1._q~!:L!Lt:2!2.G.f'tl11J.::t!Thr0~ £1M:d3u:t.::§'.f f:·.2~- I11.i2J.ri!!:.:.'. 'H:L~ 
( 10.5.'.~ '.7r~nsf~1l Use n:c_Qu'l.rt2rs 

'l r.nxirmm :;unisb.J.Ll.e:nt ·':'f c;nfinoncnt at h"1r:": ls.1:J'.W fsr fiYG J'.:O'.l!'S is 
n.uth;:iriz:·J. f'.)r tho offonso by th0 bi,7 of tho District. ( f C·.--lo;;bic,, 
~)onitcnt:L1ry c:,nfinor::.:mt bcinc: i.;rovido1. (secs. 22-2204 (6:~2), 
24··401 ((:401) Diotrict of C0lon::)i':l. Cr:Y~e). 11 (.~&LJ/L') .;J:?4Z~9 ll.thortc-:JL 
et fl+ \ls1 .run 1+5) 

Cross _{oforenc<J: 454(105) 9C:25 Clo1·: (intorc:·urse ·.rith 1;irl in c.<ir) 
454( 566) 25;255 :iiJsC'n 
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