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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL
with the
European Theater of Operations
APO 887
15 June 1945

Foreword

This compilaﬁion constitutes an index-digest of the holdings, re-—
views and opinions of the Boards of Review‘in the Branch Office of The
Judge Advocate Gerieral with the Européan Theater of Opefations rendered
from the establishment of the Branch Office in 1942 to 1 June 1945. It'
‘may be cited as Dig Op ETO. While every effort has been made to hqve’

the digests complete and accurate, they do not always reflect all of
| the facts involved in the caseskconcerned.

Section numbers correspond to those of the Digest of‘Opinions of
The Judge Advocate General, 1912-40, and the Bulletin of The Judge
Advocate General. To compensate for the lack of a descriptive~word
index numerous references have been introduced, particularly in sec-
tions 395 (A.W. 38) and 428 (AW, 70). The initial compilation is
stapled in two volumes for convenience of distribution. Supplemental
material for insertion will be distributed from time to time. It may
pe inserted properly by removipg the staples and binding the vélumes
with metal fasteners. |

Y The compilation has been prepared by Captain John M. Wiegel, JAGD,
N

N

Chiéfkgf the Index-Digest Section of the Military Justice Division of

\\ .
this offiQ?. "He 1s responsible for the form and accuracy of the digests.
N

A

4 B4

C. McNEIL
Brigadier General, United States Army
Assistant Judge Advocate General

——
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: ®tramer feal index and alphabetlcal 1ndex of cases dlgested
will be foulll at rear.
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PiRSONS SUBJECT TO MILITARY LAV . AW 2

{2a) Conscientious Objector - 359(2a-9)
(6a) Unlawfully Inducted
(9) Civilien Employees

359 (AW 2) Persons Subject to Military Law:

(a) Army Personnel

(2a) Conscientious Objector:

Cross References: 433(2) - 4820 Skovan (4™ 75 charge)
‘ (See also 3380 Silberschmidt (not digested)
An A™ 28-58 case)

{6a) Unlawfully Inducted:

" Cross References: 451(64) 4685 Mitchell (Sodomist) ‘

(4) Camp Fetainers and Persons Serving with Armies of U.S.

(9) Civilian Employees: Accused civilien employee originally worked as a
federal employee in the United States. He subsequently came to the European
Theater of Opgrations as a civil service technician with the U.3. Army, and
worked in the shipping department of an army Zir Force ststion. He had now
been convicted before a general court-mertial for Article of ¥ar offenses.
HELD: (1) Jurisdiction "over the person of accused may be claimed by militery
courts under the clause of the 2nd Article of War declaring that: 'all per-
sons accompanying or serving with the armies of the United States without the
territorial jurisdiction of the United States' are subject to military law re-
gardless of the existence of a state of war or not. Accused, an immediate em=-
prloyee of the Government, was also within the'subsequent clause of the
article which specifies that: 'in time of war ‘all * » persons accoinpanying
or serving with the armies * * * in the field both within and without the
territorial jurisdiction of the United States' shall be subject to the juris=
diction of courts-martial and the Articles -of War. Beyond doubt he was 'serv-
ing with the ermies in the field.'" (2) Judicial notice could be taken by both
the court and the Board of Review "of the fact that between 1 August 1943 and
30 October 1943 (the time of accused's offenses) the United States was engaged
in war against the Axis power * % *; that within the United Kingdom the United
States maintained military establishments; that AAF Station * * ¥ was one of
their establishments; and that military personnsl were on duty et said ste-
tion (MCM, 1928, par.125, pp.134, 135)." (CM ETO 1191 Acosta 1944) -
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Al 2. FERSONS SUBJECT TC MILITARY LAW

359(13a~152 l?a) Merrhant Seamen ,

(15) Tersons Under Court-lMartial Sentence

(13a) Merchant Seamen:

Cross References: 451(2) 4059 Bosnich

(e) Persons Under Court-Martial Sentence:

Cross References: 419(2) 4020 Hopking (General Eﬁisoner; desertion
and "A%0L.

(15) 4 general prisoner in confinement and previously dishonorably dis-
charged remains subject to court-murtial trial for offenses committed while
a soldier and prior to his .dishonorable discharge. (CM_ETO 960 Fazio et al
1944.)

- - -

Accused soldier hzd been sentenced to confinement for 20 years and to be
dishonorably discharged the service. One week later, and before either ap-
provel of the sentence or promulgation of the general court-msrtial order,
he escaped from the guardhouse in which he had been confined. Thereafter, ac-
cused's sentence was approved, and then promulgated by general court-martial
order. In subsequent weeks, accused committed a number of other crimes. He
was eventually apprehended. He was found guilty of having escaped in violation
of AY 69, and also of some of his other later crimes. HELD: Accused.was subject
to court-martial jurisdiction both for his escape and for the later crimes.

At the time of his escape, which was also an act of desertion, he .was clearly
in the military service, as the general court-martial order was not promul-
gated until a subsequent date. He was likewise subject to its jurisdiction
subsequent to its promulgation, because he was then in, the status of a general
prisoner. He remained amenéble to militery Jurlsdlctlon,mhile under sentence

of a general court-martial, regardless of whether or not his dlshonordble dis-
charge had been exscuted. (McM, 1928, par.lo, p.8) (CM ETO 1732 Mosser lQLh)
Llso see 416(3) for further digest of this case.

Charges were prefered against accused on 18 December 1943. The evidence
showed that he was a private, confined in a guardhouse on 1l November 1943.
However, his status in the guardhouse did not appear. HEID: "An examination
of the records of this office disclosed that accused was sentenced by General
Court Martial on 9 November 1943 to dishonorable discharge, total forfeitures
and confinement at hard labor for three years. The approved sentence sus-
pending the dishonorable discherge * * % was promulgated * * * 28 Decexber 1943.
The Board of Review may take judicial notice of the foregoing data upon appel-
late review of the present case. ¥ % % No question as to accused's amenability
to trial by General Court Martial can arise in the instant case inasmuch as
the dishonorable discharge on the prior conviction vas suspended." (CM ETO
1981 Fraley 194l)

- oo - -
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PERSONS SUBJECT TO MILITARY LAY _ A 2

Sp—

- 359(15)

Accused general prisoner was charged with various court-mertial offenses.
-Although he was wearing "blue fatigues with a white 'P'" at the time of
trial, there was no direct evidence of his status as general prisoner as &l-
leged. HELD: By reference to the filus of the Branch Office, The Judge £dvo-
cate General court-martial sentences, with the dishonorable discharge sus«
pended. "The Board of Review may take judicial notice of the foregoing data
upon appellate review * * *," Records of this office fail to indicate that
accused has been released. "A condition having bteen shown to have existed at
one time, the general presumption arises, in the absence of any indication ‘
to the contrary, that such condition continues." (MCM, 1928, par.ll2a, p.110.)
(CM_ETO 219} Henderson 194L)
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YHO MAY SERVE ON COURTSMARTIAL

361 (AT L) vho May Serve on Courts-Martials;

Cross Refercnces: 433(2) 15565' Yoods (J’unior' Officers;
Minimun Number; Members)

l
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GENERAL COURTS-MARTIAL;. APPOINTMENT A% 8
(1) In General . 361(1)

365 (A% 8) General Courts-Martial: Appointment:

Cross References: United Kingdom Base &s successor to Southern Base
Section 403 (47 46)
-395(45)See Generally
A450(1) 3649 Mltchell (1st Ind) (De51gnat10n of
. President.)
- 433(2) 3948 Psulerico (Asst A.G. vho referred
.. case for CG sat &s court member.)
A33(2) 4095 Delre (Membership) ’
454(7) 4235 Bartholomew (Record failed to show
: presence or ubsence of Asst TJA.)
443(3) 4443 Dick (Record failed to show presence’
or ubsence of Asst TJA and Asst Defense
Counsel, )
L54(L4a)7901 Barfield (Merger of commands; refer to trial

Appointment

(1) In Ceneral: Accused were found guilty of involuntary manslaughter in
violation of AT 93. An examination of the Charge Sheet with respect to A
shows that the case was referred to trial on 8 February to the trial judge
advocate of the general court-martial appointed by par.6, S.0.42, Hcadquarters
X Command, 11 February. It was provided in the latter orders thsat 1l cases
"heretofore referred for trial by general court-martial appointed by par.6
S5.0.42, this headquarters, 11 February, on which arraignments have not been
had are referred to this court-martiel for trial." The same situation exxsts
with respect to the charges against B. Ls appears from the general court-
martial orders, & and B were tried by the court appointed by S.0. 55, 24 February.
HELD: The record is legally sufficient to support the findings and sentence.
The irregularities were not material inasmuch as it has been previously =
decided that, if a case is tried by a court-to vhich it was not referred,
the reviewing authority may ratify the court's action in so doing and’ act upon
the sentence (CM 198108, Dig.Op.JiG 1912-40, sec.397(5) (AW 40O), p.243).
(CM_ETO 393 Caton, Fikes, 1943)

&

"The order appointing the court % % %, otherwise in proper form, is cap-
tioned 'HEADQUARTERS NORTHERN IRELAND BASE SECTION AFO 813.' The Board of
Review may take judicial notice that the incompletely designated command is
an official geographicel and administrative subdivision of the Services
.of Supply, European Theater of Operations, U,3. Army. Furthermore, the’
clerical omission from the designation was ratified by the subsequent ac-
tion of the reviewing authority # * * approving the sentence. * ¥ * The
Board of Review is therefore of the opinion that the 1rregular1ty is not
fatal.® (CM ETO 1982 Tankard 194k.) ‘
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e GENERAL COURTS-MARTIAL; APFOINTMENT '

| .365(1) (l) In General. ‘ .2

"The first indorsement on the charge sheét shows that the case was re-
ferred for trial to a court appointed By paragraph 70, Special Orders Ko.
192, Headguarters Southern Base Seétion, Communications Zone; dated 10
July 1944+ No reference is shown to tie court which tried the c¢ase and
which was appointed by paragraph 50, Special Crders lio. 225, Headquarters
Southern Base Section, Comruni cations Zone, dated 12 Lugust 1944. lio
prejudice resulted to accused because of this irregularity. It has been
held that, where a case is tried by & court othér than that to which it
was orlglnally referred ‘and the reviewing authority approves the sentence,
the abserce of an o:der referring the case to the trial court is not
- fatal. (CM ET0 38697 Dixon 19Ab D) :

T - om -

The ccmmanding general of Base Section No. 2, Communications Zorne, ETO,
had gereral court-martial jurisdiction. Thereefter, on 5 September 1944,
that Base Section was "redesignated®" Loire Jecction, Communications Zone,
~ETO. On 19 September 1944, the commanding general of Base Section No. 2
“was appointed commending general of the Loire Section. The general aprointed
a.general court mertial for Loire Base Section on 27 September 1944. On

29 September 1944, he was specifically empowered to aproirt a general

T rcourt mertial. IELD: TH: COUiT APFOINIED BY, EIM on 27 3eptember 194l

H:D JUEISDICTIO. Yhen Base Section No. 2 was.'redesignated" Loire Sec-
tion, it was merely renamed, The commanding general of Base Section No.
.»2.already had power to appoint general courts-mertial, "end this power

;- remained operative and unimpaired notwithstanding the change in name of

-jurisdiction." Consequently, when hé appointed the court, he was "exer-
..cising the authority t.eretofore confer:ed upon him by previous grant."

- The ap901ntment was proper. The subseguent grqnt of general court-martial
Jurlsdlctlon to the commandlng genreral of Loire section "did not in any
respect impair the previous grant of authorlty.j It was recuested.in order
to simplify administratio.." "It neither. lessened nor 1ncreased thb orlg-
inal authority held by" hia. - (CM ETO h2h9 thtle 19&1

- -


http:re~uested.in

GENERAL COURTS-MARTIAL; APFOINTMENT e

(9)-Detail or Designation . . 365(9-10)
(10) Law lMember; Absence :

LaW'Menber

Cross References: 447 804+ Opletres (Failure 'to d951gnate JLGD member as)
- L50(2) 506 Bryson (Irensferred from command)
433(2) 5060k Scheck (ilembership)
433(2) 5179 Liamiin (Asst Defense Counsel not present)
295(6) 382€ Carpenter.
435(2) 4567 Yoods (2ad Lt as Law Member )
395(47) 3853 Herholt:: (disqualified)
395(47) 5438 Bernett (disqualified)
h5h(36a\8093 Barbin (orevious mlnlsterlal sty)

(9) Detail or Designation: An order app01nt1ng a general court maptial
should specifically designate th law member., (MCM, 1928, par.39) (Ind.’
CM _ETO 799 Booker 1943) . _ L o o

-y .-

A member of the JAGD was not dL31gnated as law member on a general
court-mdrtial.  HELD: The questifn of availability of a JiGD officer for
designation "as lew member of the court was a matter for the exclusive
determinzation of the convening authority. The provision of" A% 8 "is not
a mendatory direction to the conv:ning authority, but vests in him the dis-~
cretion of determining the availability of a judge advocate. His designa-~’
tion of an officer from another tranch of the service indicates his decision
that a judge advocate was not eve.ilable." (CM ETO 1631 Pepper 19LkL)

- - - -

(10) Law Member; Absence: "Tisn members of the court named in the appointing
order, including the law member, were absent from the first session of the
court, which was held on 15 Auguit l9uu The reason sizizd for the absence
of the law member is 'Excused, Ve 0.C.G." Although the practice of showing
the law member as excused by vevaal orders of the Commarding General, withe
out stating a valid reason for his absence, is not a- rroved * % ¥, it does
not appear that accused's substantial rights were injuriously affected by
the irregularity * * *." (2) Reiconvene after idjourrment; Members: "After
ad journment pursuant to a contirmance of the trial graated upon motion of
the defense, the court ieconven:d on 12 October 1944. Two of the six mem-
bers who were present at the first session were excused, one at his own
suggestion and the other upon peremptory challenge by the defense. This
left only tvo of the originel ‘members present at the second session. Ac-
cused was accorded full rightg to challenge &ll members of the court and
after the granting of the cha)lenge mentioned, stated that he was satis-
fied to be tried by the court as then constituted, The record of the
proceedings of 15 August 1944 ves thereupen read to the new members, and




AT & CENERAL COURTS-MARTIAL; APFOINTMENT

365(10) (10) Law Member;:Absénce

it may be assumed that the original members' recollection was refreshed
by such reading. Under the circumstances, it does not appear that any
substantial rights of accused were injuriously affected * * * "

(3) Reference to Trial; Members: One officer, by command of the division
commander, referred the case to the Trial Judge Advocate for trial. That
officer was thereafter duly appointed and sat as a member of the court
herein at both sessions. "In the absence of challenge and of indication
of injury to any of accused's substantiel rights, this may be regarded

as harmless." (CM ETO 4619 Traub 19kl ) '

- e = -

"The record shows that the law member was_absent, h:ving been killed in
action. Under these circumstances there was'no 1awfmember.;the court was
not properly constitut'd and all of its actiobns were void (AW 8; CM 199337,
Dig Op JAG 1912-1940, sec 365(9). You should issue another general court-
martial order reciting that the proceedings # * * are null and void .and of
no effect because the court was not properly constituted, having no law
member. Such an order will not prevent subsequent trial of the accused
for the same offenses &s he has not been pleced in jeopsrdy." (Ltr, AJAG,
CM ETO 4342 Edivards 1944, to be found in file of CM ITO 4091 Hoberoft,)

T .

i I o WICET
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APFOINIMENT CF TRIAL JUDGE. ADVOCATES AND COUNSEL. Av 1

(1) Trial Judge Advocate and Assistant 368(1~2)
(2) Defense Counsel L

-

368 (AW 11) Appointment of Trial Judge Advocates and Counsel:

(1) Trial Judge Advocate and Assistant

Cross Reference: 365 (AW 8) (Presence or Absence)
395(55) See generally, re improper action.

(2) Defense Counsel

Cross References: 1365 (A% 8) Presence or Absence

374 4619 Traub (Accuszd acts as own Counsel)
450(1) 438 Smith (Surorise, or "entrapment" of
: counsal )

- 454(81a) 7245 Barnum (defense counsel briefs)

"In the instent case the personnel officer of accused's organization
* %% was the regularly spnointed defense counsel, Since morning reports and
other official documents signed by regimentel personnel officers are fre-
quently involved in couwrts-martial proceedings, the deteil of such officers
to serve on courts-martial unnecessarily raises legal cuestions and ceuses
anomalous trial situations ¥ * ¥, 1Ipn the eppointment of future courts-mar--
tial it would be advisable to detall officers who are not directly involved,
even in administrative cepacities, in the preliminaries to trial," (lst Ind:
Cl ETO 9302 Vaters 1945) '
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SULIARY COURTS-LARTIAL; JURISDICTION AW 1L
371()

371 (AW 1L) Summary Courts-lartial; Jurisdiction:

(1) Jurisdiction: » .

Cross References: 454(22) 2550 Tallent



AW .lh ‘ ULTARY COURTS-MARTIAL; JURISDICTION

1)
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TRIAL JUDGE ADVOCATE TO PROSECUTE; COUNSEL TO DEFEND AW 17

37h (AW 17) Trial Judge Ldvocate to Prosecute; Counsel to Defend:

Cross References: 364 (A% 8) Presence or Absence
433(2) L4564 Woods (Inadequate defense counsel)
L43(1) 6684 Murtaugh (Adequacy of defense,
Special coumsel; availability)
L54(81a)72L5 Barnum (Defense counsel briefs; rights)

Defense Counsel: "At the opening of the trial, accused introduced the
officer who investigated the charges against him as his individual counsel.
The trial judge advocate immediately announced in open court that that
officer would be called as a witness for the prosecution (and he was so
called) and asked accused if he still wished him to act as his individual
counsel, vhereupon the accused again stated that he did desire him to act
as counsel. The Eoa:d of Review finds this procedure legal and proper.”
(CM_ETO 110C Simmons 1944)

"There is no prohibition against accused acting as his own defense
counsel, even without the assistance of. personnel detailed as defense
counsel by the app01nt1ng authorlty. It clearly appeared that accused
understood his situation and was competent to conduct his ovn defense and
to safeguard his orn rights." No violation of the é6th Amendment to the
Federal Constitution resulted. (CM ETO 4619 Traub 19LL)

- o - -



AW 17 TRIAL JUDGE ADVOCATE TO PRCSECUTE; COUNSEL TO DEFEND

37
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CHLLIENGES Aw 18

[ - -

375 (AY 18) Challenges:

Cross References: U447 804 Ogletree (Léw Member )
Ly 804 Ogletree (For cause, with remaining

peremptory challenge)
433(2) 2471 McDermott (Misbehavior before enemy case)
L54(01) 3475 Blackwell (Fail to specially advise
. accused re rights)
450(L) 3740 Sanders et al (peremptory--joint and
common trial)
433(2) 13828 Carpenter (Vaiver of objection to
) court member)
433(2) 2948 Paulerico (Vaiver of objection to
court member)

450(4) L4589 Powell et al (feremptory--joint and

) common trial)
365 . 4619 Traub (After continuence)
395(33) 6407 Ivey (common’trial)
395(47) See generally, re disqualification of members: .
h5h%l8a)823h Young, et al (To array; see generally.)
. | 395(46)10077 Tartinez (record of trial, re)

(1) In General: Defense counscl challenged two court-msrtial members
for cause at the same time. The. two challenses were considered in closed
court at the seme time, and it was probable that both of the challenged mem-
bers were present. HELD: (1) "The prescnce of challenged officers-at the
deliberations on the challgnges by the Court in closed session is not pro-
hibited, either. by law or regulation. There is nothing disclosed by the
record of trisl herein to indicate that the prescnce of the challenged mem-
bers, if they were present during the closed session of the court, affected
the validity of the trial or precjudiced any substantial right of the accused.”
(2) Consideration of the two challcnges at one time wes in direct violstion
of the directory provisions of AW 18, However, no prejudice to accuscd re-
sulted. (CM_ETO 515 Edvards 1943)

- im -

Duriné his voir dire examination of court members in a rape case, the
trial judge advocete asked whether any mcmber believed that a forcible rape
was lmpossible without the aid of an accomplice, He explaincd that the pur-
pose of the question was so that he might challenge such a member for cause.
HELD: (1) %“hile the colloquy was hormless to accused, it is not to be ap-
proved. "It assumes that there may be members of the court who are unwilling
to follow the mandates of the law and is a gratuitous assumption carrying as-
persions which are unfair and unauthorized." (2) "On the voir dire of the
court the trial judge advocatc failed to comply with par. 1d (2), Military
Justice Circular No 1, 1 January 1944 BOTJAG, ETCUS., with respect to preli-
minary notice to court members concerning conscientious scruples against im-
position of death sentence. The right of challenge for cause thereby imple-
mented is valueble and legitimate and should not be destroyecd through faulty
presentation.” (Ind to B/R holding CM ETO 2203 Bolds 19LkL)
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OATHS a 19

376

376(AW 19) Oaths:

(1) Vembers of Court-llartiel-

A

Cross References: 433(2) 4565 Vioods (Minimum Nurber; Junior

. Grade)
395(63a) Witnesses; Oaths-~in general

428(7) Charge Sheet Oaths--in general

Lre Authority to Administer Oaths

438 9573 Kenick (presume cath to be ag-
ministered at fermer trial)
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=20~



CONT INUANCES AW 20

377 (AW 20) Continuances:

Cross References: 433(2) 1663 Ison (To inquire into mental capacity)
428(15) (Trial in less than 5 days)
365 44619 Traub (Court membership after)
451(6L4) L4685 Mitchell (Continuance to show
unlawful induction--sodomist)

L43(1) 668l Murtaugh
450(4) 8451 Skipper
"The granting or denying of a motion for continuance is within the
sound judicial discretion of the court and its action in denying a motion
for continuance will not be disturbed upon appellate review in the absence
of a showing of abuse of that discretion." (CM ETO 895, Fred A. Davis, et al)
(CM_ETO 1249 Marchetti 194k; mimeographed opinion mailed out)

-2]—
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378 (a¥

REFUSAL OR FAILURE TO PLEAD ey

FTTSa POPeov

Not Digested:

21) Refusal or Failure to Pleéd:

- 3004 Nelson (No need for ev1dence)
3056 ﬁélﬁ?r
6523 1 naoE  (guilty plea‘ addi-

- tional evidence) - el
8&7& Andoscia (as waiver of obgectlons;

. e ,.,,..-—-,—.-uw-' Banadhe

R oad et e

Cross References:

Lo e - At w8

e e s e AR e e T e e N

151(60)
453(202).

. L50(1)

450(2)
451(2)

L54(64a)

419(1)

395(35b)

612 Sucxow (uffect of. Cull*v Plea)
1266 Shipman (Effect of Guilty Plea)
438 Smith (Zxplanation of Rights)
506 Bryson (Lesser offenses; reserved
rulings)

3280 Boyce (Plea of guilty to lesser of-

fensey inference of intent
therefron)

3507 Goldstein (Plea of gullty, law mem-
ber fails.to explain maximum
punishment )

5359 Young (Plea as waiver of defects)

See generally, re admlttlng 1dent1tv '

5510 Lynch

©L54(13) 10987 Harrls (guilty. plea under mi'scon-

" ception; construed.as hot gullty
plea)



A 21 REFUSAL OR FAILURE TQ PLLAD

378(3) (3) Inconsistent Statements After Plea of Guilty

-

(3) Inconsistent Statements After Plea of Guilty:

Accused pleaded guilty. Thereafter he made statements in court which were
at first inconsistent with his plea, FELD:. Accuged's testimony, confused
and unconvincing though it was, was sufficiently at variancg with his plea of
guilty to have required the president to make, or -direct the law member to
make, an explanation to him in which the inconsistencies were pointed out;
and, in the absence of accused's voluntary withdrawal of his inconsistent
testimony, to require the court to proceed to trial and judgment as if he
had pleaded not guilty, (3CH, 1928, per 70, pp 54-55) However, accused's
subsequent testimony and his pre-trial statement to the investigating offi-
cer, together-with other evidence, amply showed that he was guilty, In the
circumstances, the court's error was not fatal, (CM ETO 1670 Torres 1S4L)

Accused was found guilty of an absence without leave with intent to
avoid hazardous duty (AW 58-28), HELD: LEGALLY SUFFICIENT, "After resting
his case and before the cowt closed for the findirgs, defense counsel made
the following closing argument : !'We wish to point out 3 % 3 that the accused
has had a long service with this division and this is his first offense,
and we do not think it a 5C-year of fense'. This statement in effect conceded
the guilt of accused even before the court closed to deliberete and vote
onthe findings, I view of accused's plea of not guiltv, the concession

was highly improper * * *, There is nothing in the lew, in the record of
trial, or in any known policy on senterces vhich renders intelligible de-
fense counsel'!s assertion * % ¥*," Howvever, no prejudice resulted Lecezuse

accused's guilt was cleerly established, (CL 270 5080 Pugliano 1945)

o o 4 e
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FEFUSLL OR FAILUFE TO PLEAD TRV 21

(L) Plea of Guilty; Explanation of; and Further 378(4)
Evidence

(L) Plea of Guilty; Explanation of, and Further Evidence: After ac-
cused's plea of guilty, he was found guilty without any evidence having been
introduced. HELD: "The effect in law of the plea of guilty is that of a
confession of the offenses charged, The reccord shows accused was represented
by counsel and understood the effect of his plea of guilty." "The more recent
practice of both our civil and military courts clearly inclines towards re-
gquiring some evidence to be produced in explznation of the circumstances of
the commission of the offense tihat the court, the reviewing and the clemency
authorities may each intelligently function * * %, vhile it is self-evident
that both good practice and en intelligent consideration of the elements in-
volved in a plea of guilty requires some evidence * * *, which evidence was
denied to the court herein", numerous papers contained in the record which
has come to the Board of Review supply sufficient information regarding ac-
cused's offense to meet the needs of the reviewing and the clemency authori-
ties. (CM ETO 839 Nelson 1943)

- o - -

MThe effect in law of the plea of guilty is that of a confession of the

~offense charged # % #%, The trial record fails to show affirmatively that the

consequences of accused's plea of guilty were fully expleined to him. How-
ever, his clection to appecar as a witniss in his own behalf for the purpose
of offering evidence in miti ation which was in truth a further admission of
guilt shows th.t the plea was advisedly made, Failure to explain the plea of
guilty was not fatal as it may be rightfully assumed that defenss counsel
performed his duty." (CM ETO 1588 Moscff 19LL)

- - - -

After accuscd pleaded guilty, some cvidence of his offense was intro-
duced. However, its sufficiency in certain respects was questionable.
HELD; "There is no requirement of law that vvidence must be taken upon a
plea of guilty. The purpose of such evidence is to assist the court in
fixing the punishment, and the reviewing authority in his.consideration of
the case, The finding of guilty mcy be based solely on the plea of guilty,
which is no less than a judicial confession that the accused committed the
offense charged." (CM ETO 219/ Hendersor. 194k )

"The effect in law of a plea of guilty is that of a confession of the
offense as charged., It is desirable that some evidence of the circumstanccs
be shovn so that the reviewing and clemency authoritics may cach intelli-
gently function % * .0 (CM ETO 2776 Kuest 1944)

A
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378(L)

REFUSEL OR FAILURE TO PLZAD
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COMPULSORY SELF-INCRIMIN.TION PROHIBITED AW 2l

36

381 (4% 24) Compulsory Self-Inerimination Prohibited:

Cross References: 450(L4) 2002 Bellot (Disrobing of accused)
395(36a) 1284 Davis et al (Seating arrang: sent in
court; identifization)
b22(5) 1057 Redmond (Warning of Rights)
'433(2) 1663 Ison (Warning of Rights)
L51(2) 2297 Johnson & Loper (Yitness for Prose-
cution - tite Accused)
454(37a) 1107 Shuttleworth (Accused stands)

395(35b) (Identity of accused; proof; in general)

395(10) (Confessions; in general)

453(18) 2777 ¥oodson (False official stetements
during off1c1al inguiry; no explana-
tion of AW 24 rights)

51(50) 3362 Shackleford (Make accused stand up

in open court)

451(50) 3931 Marquez (Preliminary proof; warning;
confession.,) Accused cr-ex. beyond
scope of prel.

450(4) 3859 Watson (Make accused show dog-tegs

~ in open court)

395(10) 4055 Ackerman (iccused testifies re how

his confession was teken)

433(2) L820 Skovan (TJi points out accused)

433(2) 4565 Toods (5th fm--due process)

395(3) (Sce hdmissions in general)

L5o(y) 5584 Ysney (No werning of rights)

385 4701 Iinnetto (no warning of rights)

305(01) See cases e dUb process herein

395(1C) See generzily

L51(36a) 9128 Louchlgg (Re corfessions)

"It is not necessary to consider the gquestion as to whether accused's
immunity against being a witness against himsclf under the Fifth /mendment
to the Federal Constitution was infringed by these pro:-edings inasmuch as
it is scif-cvident that he perscially and vol:: 'tarilv valved same * % ¥,
El therton's Criminal Evidence, 1llth Ed, scc. 362, p.5C7, footnote 16.)

CM_ETO 1360 Poec 194k)

EL T L

By independent evidence, accused had been identified as one of his vica
tim's assailants., The vietim himself was able to make a positive identifi-
cation of him cnly aftcer accused rsd voluntarily speksn in the court room,
HELD: Accused personally and voiuntariiy waived hie iigmunity under the
Fifth /mcndment to the Federal Constitution when he spoke. Morecover, and
at the request of defcnse ccunsel. accueed exhibitcd himself before the
court in crder to demcnstrale inaccuracies in the testimony of the victim.
No irregulerity could heve resulied, because the procedure was self-invited
by the defense. (CM ETO 1413 Lougoria i9hl)

v on u———
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W24 COMPULSORY SELF~INCRIMIN~TION PROHIBITED

* % % * hccused was fully cognizant of his rights under the 24th irticle
of %ar not to be compelled to incriminate himself and * % * knew th' ¢ incul=
patory statements made by him might be used ageinst him upon trial. * * *
The giving of the warning would therefore have been an idle formality. There
is no requiremcans of law that a suspect must receive the formal war: ing
as to his rights when he asserts them &nd makes kxnown to his interro.:ator
that he has full knowledge of them. In fact, proof of a formal warr’ng
under any circumstances is not a ccndition precedent to the admissica in
evidence of a confession. while it may be an expedient and salutary prac-
tice, it is not a necessity." (3ee also ETO 397, 1057) (CM _ETO 30s0 Hollie
day 19LL) : .

-

(Also see 1107 Shuttleworth,=897 Shaffer and 2368 Lybrand, and individual topics)
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DEFOSITIONS; WHEN ADMISSIBLE AV 2

382

382 (Lv 25) Depositions; Then Admissible:

Cross References: 433(2) 1693 Mathisen (Capital case, AW 75)
L54(67b) 567 Radloff (Depositions of perscas not
within court's jurisiiction;
foreign country)
L451(8) 3927 Fleming (Rehearing; Testimony taken
at previous trial)
416(9) 6260 Calderon (Deposition in capital case)



)
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~30- "



CERTAIN ACTS TO CCHSTITUTZ DESERTION

AT 28

385

385 (AW 28) Certain Acts to Constitute Desertion:

Not Digested:

5396 ﬁﬁ}ggﬁent
5565 Fendorak (Death sent,;
comp, 5559 Slovik)

Robertson

Ostberg

5643 Harris,et al

5803 Alexander

5952 Coldsmith

64,06 Vay (comb.fatigue)

6L57 Zacoi

6L68 Pancake

6549 Festa

6561, viest

6622 Box

6623 Milner

6625 Anderson

68L0 Stolte

6946 Payne

6955 Slonaker

7032 Barker

7086 Amora

7148 Giombetti (Se jud.
not, and red., of
sentence)

5568
5642

1400 Johnston 7308 Loya

1403 Kinmerle 7500 letcelf

1405 O1iff 7687 Jurbela

1790 Lain 7760 Vincent

2368 Lybrand 7868 Kramer (ianner and

3380 Silberschmidt (Conscien- —_Eiggé,tcrm. nos
tious Objectbr) alleged)

3473 Ayllon 8161 Fiorentino

3641 Roth 8162 Yochum

4239 Lowe 8181 Andrewski

4382 Long 8185 Stachura

4742 Gotschall 8453 Caiazzo (AW-61 les:)

4931 Bartoloni 84,85 Beard ipart,lesser,

L$87 Brucker, Jr A 61)

4988 Fulton 9419 Hawthorne

5079 Bowers 9796 Emerson (noticc)

5287 Pemberton 8706 Twist (Also see

5291 Piantedosi ' £Wi-69.)

5292 licod T4L39 Conlev, et al

5304 Lawson 8171 hwusso

5341 Hicks (med. treat.) §24,2 Tradley

5392 Quinn $290 Crijalva

5393 Leach 10003 Rentzel

10968 Eggigzggg
7606 Parker (Companion
to 6934 Carlson)
84,52 Kaufman
8610 Blake (radio oper-
ator, Inf, Bn)
8769 Vjotjtkowicsy
9,6G Alvarez
9678 Scheier
11402 Diedrickson
11468 Daggett
10167 Thomley (AW 61
as lesser)
6601 McLaughlin
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Avoid Hazardous Duty and Shirk Important Service

Cross References:

378 5080 Pygliano (Defense counsel comments, after NG plea)

L16(9) 3062 Ostler (4W 58 charge; no pleading of AW 28 fects, yet
‘ : permissible to prove them) g
L490 Brothers (AW 56 charge; no pleading of AW 28 facts, yet

permissible to prove them) ’
5117 de Frank (A% 58 charge; no pleading of AW 28 facts, yct
o pernissible to prove them)

416(1L) 5774 Schiavello

L22(5) 6809 Reed (with willful disobedience)

L33(1) 6177 Transeao (with Al 75)

433(2) 4740 Courtney (lesser AWOL)

L50(2) 3162 Hughes‘Zlesser under Al 61)
3197 Colson (lesser under A7 61)

433 11503 Trostle Jr (with AW 75)5¢;
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Accused went AVOL from a Port of Imbarkation in continental United
States. 4t the time, he admittedly knew that his battery was leaving the
United States very soon. His "B" bag was already packed and had gone to the
rail-head. His "A" bag was packed and on his bunk ready to be taken down-
stairs. He had helped police up the barracks, and had received his pay a
day in advance of the regular pay-day. He knew he was restricted to the
post area. He was a soldier of four or five years of service and experience.
He admitted that he had absented himself without leave, and explained that
he "didn't think much about it". He was found guilty of desertion in viola-
tion of AV 58, in that he had, with intent to shirg important service, to
wit: embarkation for duty beyond the continental limits of the United States,
gone AVOL (AW 28). HELD: LEGALLY SUFFICIENT. The "hazardous duty" or "impor-
tant service" referred to in AW 28 may include such service as embarkation
for foreign duty or duty beyond the continental limits of the United States.
However, "mere absence without leave * # % is not in all cases prima facie
evidence * * * of intent to desert * * * and evidence must be ‘introduced
from which the intent in desertion can be inferred » * *," (MCM, 1928, sec.
130, p.lhk.) "There is no claim that accused was intoxicated before leaving.
Any testimony by accused that he did not intend to shirk hazardous duty is
not compelling as the court may believe or reject such testimony in whole or
obligations and duties as a soldier that the court was justified in concluding
therefore sufficient evidence before the court from which it could properly
infer" the requisite intent. (CM ETO 105 Fowler 1942)

In 1943, accused soldier, newly arrived in the United Kingdom, received
a rather large amount of pay. Two days later, he went AVOL, He remained
in London for 14 days, but finally surrendered himself to military police
when his funds were exhausted. During “is absence, accused's unit moved to
a destination not disclosed by the record. At the time of his AVOL, accused
had been issued some extrs equipment, but nothing ocut of the ordinary. He
admittedly knew the unit was going to change its statioi, but explained that
he hazd not anticipated the movement so soon. There was no evidence that any
notice of an alert had been given him, nor any proof that the future duty of
the unit would be hazardous. He was found guilty of desertion in violation
of AW 58, in that he had gone AWOL with intent to avoid hazardous duty (aW
28). HELD: LEGALLY SUFFICIENT ONLY FOR AVOL IN VIOLALTION OF AW 61, Where
desertion is premised on an intent to &void hazardous duty (A¥ 28), proof of
accused's intent to avoid hazardous duty must be proved. One of the neces-
sary elements of the proof is that accused hes either been notified or
otherwise informed, or has reason to believe, that his unit is about to be
transferred for "overseas" service or other hazardous duty. Proof that ac-
cused's unit has been notified of prospective movement, without additional
proof that accused was actually present when such announcements were made,
does not suffice. (CM 230826, McGrath.) Nor does proof of knovledge by ac-
cused that his unit was stationed at an cmbarxation camp and that eventually
it would depart for "overseas" meet the requirements of proof. (CM 2?l;§3.
Sinclair.) Another element necessary to sustain the instant charge of de-
sertion was proof that accused's unit "was under orders or anticipated
orders involving * * * hazardous duty," which accused sought to evade.
(MCM, 1921, par.408, p.344.) There can be no presumption that accused's
unit has departed to engage in such duty, nor can judicial notice be taken
of its whereabouts. (CM ETO 455 Nigeg 1943)

(o B
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.- hccused's unit was stationed at a ‘Treplacément depot 1n,England in 1943.
It had been restricted, baggage had been packed, and. passes were no longer
issued. During this period, accused went AWOL for a few hours in order to
ask a girl in a nearby town to marry him. Returning voluntarily on foot to
his station shortly after his unit had left, accused explained his proposal
to the girl., He further stated that he had previously arranged his baggage
so that he could move out in ten minutes time, and:that he had been told that
the unit wouldnot move for a day or two. He was found guilty of desertion:
in violation of AW 58, in that he had gone AVWOL with intent to avoid hazar-
dous duty (AW 28). HELD: LEGALLY SUFFICIENT ONLY FOR AWOL IN VIOLATION OF AW
61. (1) Intent: It wes necessary for the prosecution's evidence to establish
that accused intended to avoid hazardous duty. It failed to do so. (2) De-
fense's not guilty motion, made at the conclusion of the prosecution’s evi-
dence, was properly denied because it had then already been sufficiently es-
tablished that accused could have been guilty of the lesser included offense
of A¥WOL. (MCM, 1928, par.71d, p.56) But even assuming that an AVOL had
not then been shown, the defense thereafter sufficiently-established the
AVOL by its own testimony. In any event, "error in denying a motion for dis-
missal or non-suit, made at the close of the state's case, is waived where
accused proceeds with trial by presenting his evidence, and does not, at
the close of the whole case, renew his motion * * *.," (23 c.J.S5., sec.11494d,
pp.681-682.) (3) Conrt Membership: The order appointing the court listed
one officer as the senior member., In the transcript of trial, another of-
ficer of the same grade was shown as the -president. Further informal in-
quiry revealed that the latter officer had been recent promoted, and
hence was the proper president. "The fact that the record does not dis-
close these facts does not affect the valldlty of the proceedings."

(CM_ETO 564 Neville 1943) .

4Lfter having been informed by his platoon commander at a formation of
his organization that they were about to go into combat, accused obtained
his fatigue clothes and toilet articles, and left. Actual combat followed.
Accused re joined the unit 8 days later. fe was found guilty of desertion in
violation of AW 58, in that he had gone AVOL with intent to avoid hazardous
duty (AW 28), HELD: LEGALLY SUFFICIzNT. Accused's AWOL was sufficiently es-
tablished both by a morning report extract and by direct evidence. His
necessary specific intent to avoid hazardous duty, i.e. action against the
enemy, within the meaning of AW 28, was also adequately established. (CM ETO
1406 Pettapiece 19kh) . ' ' '

Accuscd was a runner between his company and battalion headquarters.
It was generally known among the men that their unit was about to relieve
the British and to go into the attack. Accused had assisted in unlosgiing
trucks which carried the men's rolls, and'in plascing them in a company
pile in accordance with standard practice for uhits about to attack: The -
enemy was possibly less than two.miles away. At that time, accused left.
He was apprehendcd five months later. He was found guilty ~F Aoczrdion’ in
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violation of AW 58, in that he went AWCL with intent to avoid hazardous duty,
to wit: combat with enemy forces (4W 28). HELD: IEGALLY SUFFICIENT. The above
evidence sufficiently established accused's desertion with intent to avoid
hazardous duty. As a runner between his company and battalion headquarters,
"it may properly be inferred that he would learn of all metters that were of
common kxnowledge in the organization." "Accused stated in his sworh statement
that he ran away from thé company * * *. Hs does not deny that he left his
organization for the purpose of av01d1ng combat with the enemy." (cM_ETO 1432

Good 19Lk) ; ‘

Accused had been informed and knew that his platoon was about to engage -
in hazardous duty against the enemy. The company h&ad previously engaged in
battle training, had been issued ammunition, and had made a forward movement
toward the enemy. Accused left his unit without authorization on the same day.
Actual combat followed. He was found guilty of desertion in.violation of AV
58, in that he went AVOL with intent to avoid hazardous duty, to wit: action
against the enemy (AW 28), HELD: LLGALIY SUFFICIZNI. (1) Accused's AWOL was
sufficiently established by a morning report extract and by direct evidence.
(2) Accused's intent to avoid hazardous duty was sufficiently established by
the above evidence. (CM ETO 1589 Hoppdlnp 1944)

On or immediately prior to 31 July, accuscud 'had been informed and knew
that his platoon was about to engage in hazeardous duty qgalnst the enemy.
The company had alrcady made a forviard movement toward the enemy, and had
been issued amminition. On the above date, he deliberately left thce company
without proper authorization. He surrendered himself several days later. He
was found guilty of desertion in violetion of AV 58, in that he went AVOL
with intent to avoid hazardous duty, to wit: action against the enemy. HELD:
LEGALLY SUFFICIENT. (1) Accused's AWOL was sufficicntly established by a
morning report extract and by direct evidence. (2)_His intent to &void hazar-
dous duty was sufficiently established by the above evidence. Although he
vas found not guilty of a further charge that he had unlawfully cast away
ammunition, testimony that he had in some menner disposed of a box of ammuni-
tion intrusted to him was further evidence of specific intent to avoid
hazardous duty. (3) Sanity: "The evidence of thc ‘defensc with respect to
accused's physical and mental condition is directed to the period commemcing
on 3 August and concluding on 5 August ~- a peried subsequent to his deser-
tion on 31 July.* Hence, it was irrelevant. (CM _ETO 1664 Wilson 19LlL)

-——— - -

Accuscd had been warned that his unit was alerted for action, and to be
prepared to maove out. He also had personal krowledge. On the same day, he
left without proper authorization. That afternoon after his departure, the
company began an engagement with the ercmy. Accused returned two days lator--
one day after the engagement had been completed. He was found guilty of de-
sertion in violation of AW 58, in that he went AVWOL witt intent to avoid
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hazardous duty, o witi action against the enemy., HELD LEGALL{ SUFFICI NTLi,
"This evidence Justlfled the court in flndlng that- the necessary’ ‘elements” 7
of the offense were’ present LR and supports thp flndlng of the ncoessurj

specific 1ntent oww (CM ETO 1685 Dlxon 1944) S :

Y

- oo o - .

“Accused's unit was statloned at a staging area. The battallon commander,
at an und1s010sed tlme, 1nformcd the battalion, of which accused s -company -
was- ev1dently a eomponent that’ they *were going somenhere" soon.. Accused
went AVOL, but was apprehended a week later. During his absence, the organi-
zation did in fact move, and did engage in active combat with the enemy.
Accused was found guilty of desertion in.violation of AW 58, in that he had
gone AWOL with intent to avoid hazardous duty, to wit: action against the
enemy (AY 28). HELD: LEGALLY SUFFICIENT ONLY FOR AWOL IN VIOLATION OF AW 61.°
In addition to his 'KTOL, the folloving elements were necessary:to establish .
accused's guilt of deserting with intent to avoid hazardous duty: "{1) that -
accusvd Or his organlzatlon 'wag under orders or anticipated orders ;nVolv1ng
bW % haZQrdous duty', and (2) that accuséd was notified, or otherwise'in-
formed, or had reason to believe, that his orgenizetion was-about to engagé .
in hazardous duty, and (3) that his absence was with intent to avoid such |
duty." (1) Hazardous Duty Orders: The above evidence provided adequate
ground ‘for ligitimate inferense that accused's organization was under orders -
or antlclpated orders involving hazardous duty. (2) Knowledge of: Accusedx'“_
"The only evidence that accused * % * knew or had reason to believe that his
organization was about to engage in such duty, consists of oplnlons and con-“h
clusions of the executive officer of his company as to 'indications' and
'common knowledge' of impending combat in the company, and the personkl under--‘i
standing of the first scrgeant bf the compsny,_based upon the above mentioned N
informgtion given to the battalion ¥ * *." Therec was "no proof in the ‘record "'“
with respect t9o accused's presence in his unit either at the tims. of the: 'com- -
mon knos lcdge' or ‘conversation' * * %." Judicial notice mey not be taken .
of the facts nedessary to raise. the 1nculpstory inference that eceéused-had - .
 knovledge. In the'absence thereof,.the evidence was 1nsuff1c1ent ‘to show that;
he violated AW 58. (3) Reporhs: Deofense's objection to the introduction in
evidence of a military police report of accused's apprchension and reledse -
should ‘not have been overruled. The report .was hearsay. Howevcr, other. evidence
in the record proVLntcd proJudice from arlslng. (cM V”) 1921 th& qu&)

4~

- am -

Accused’s unit had been alerted for continental invasion service,
Kotiee to him thereof had come when a letter vas read %o the-unit. = Among
other things, that letter stated that the impending ove.scas movement vould
be both hzzardous duty and 1mportant service as defined by AT 28, and that -
~any subsequent ATOL would therefore ‘be: dcemed to be desertlon. The next day,.
while with a searching pcrty in a neerby wooded area and dressed in fatigucs,
accused went AVOL, Two days later, he was apprehended by a civilian policeman
in the same country51de. In the interim, he had attempted to steal some food.
Ee had not teken any clothes with him, and was still dressed in his fatigues
&t the time of apprehension. He also necded a shave. His unit had not moved
out while he was away. He was found guilty of desertion in violation of h.
58, in thet he hed gone AVOL with intent to avoid hazardous duty (A% 28).
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HELD: LEGALLY SUFFICIENT ONLY FOR AWOL IN VIOLATION OF AW 61. (1) Nenessary
elements of proof herein were (a) that accused was absent without le.ve; (D)
that his unit ."was under orders or anticipated orders invelving eltuv (a)
hazardous duty or (b) some impertant service"'; (c) that notice of such order
wes actually brought home to accused and that he had received due and timely
notice of proballe results of unauthorized abscnce of military perscnnel at
that time; and (d) that at the time he absented himself from his cowmand he
entertained the specific intent to avoid hazardous duty or to shirk important
service., (2) Accused's intent to avoid hazardous duty was not proved in the
1nstan§ case., Rathcer, the inference is to the contrary. (3) Judicial notice of
the "top secret" alert order, not produced in court because of its classifi- _
cation, could not be taken. (CM ETO 2396 Pennington 194L) '

, Accused's unit had been alerted for overseas invasion service. Accusod
was personally informed of the alert when a letter was read. to his unit which
additionally steted that the impending overseas movement would be both hazard-
ous duty and importent service as defined by A% 28, and that any subsequent
AVOL would be deemed descrtion. Thereafter, accused told frlends that he was
going to take 2 or 3 days off, but would come back, Two days after the alert,
and at a time when another member of the unit owed him a large sum of money,
accuscd went AYOL. After an absence of l-days, accused returned voluntarily,
His unit hcd not yet moved., He was found guilty of’desertion in violation of
A7 &8, in that he hed gone AYOL with intent to avoid hazordous duty and to
-shirk importent service (47 28). FELD: LEGALLY SUFFICIENT OKLY FOR AVOL IN
VIOLATION OF A™ 61.. (1) Specification: Accuscd was properly charged in 2 sin-
gle specification with A470L both with intent (a) to aveid hazardous duty ‘2nd
(b) to shirk important service., (2) The prosccution sufficiently proved that
accused's unit was under orders or anticipated orders involving eithur hazerd-
ous duty or 1mportunt service, &nd that notice thereof hcd been brouéht home
to accused., (3) Intent: However, there was a fatal failure to prove that
accused hed intended to avoid hazardous duty or shirk important service when
he vent. A¥OL. That intent could not be inferred from the aler} for invasion
scrvice in the indefinite future, after whigh accused went A'OL. Rether, his
intent had to be proved as any other fact. "hile such intent msy be discovered
from relecvent end material circursiances and legitiwate inferepces therefrom,
this necessity was not met. Instecd, accused adduced covidcrnce vhich made any
inference of intent on his pert:inconsistent -therewith. (L) In this opinion,
the Board of Review has "scrupulcusly otserved the restriction upon its powers
which prohibits it from judging the credibilitiy of witaesses, weighing evid-
ence or resolving conflicts in evidence". Nonetheless, it is also "its duty

to sustain a finding of guilty." (G _ETO 2432 Durie 194k4) (Mimcographed

full opinion mailed out.) . . :

gjg_
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The personnel of accused!s unit had been engaged in loading combat |
trucks and moving them to another point where they had been siowed on boats
in preparstion for the Italian movement. It had turned in exira supplies;
and drawn combat equipment; had been attached to another divicion. The.
_company had . been alerted, although 25 percent of the personnel were allowed
passes each night. At a time when accused was present, the perscnnel had
~been told that they were to move out, and that AWOLs would be dropped as
‘deserters. Accused failed to- return ffom his over-night pass., The time
of his return was uncertain. His .unit-left Africa enroute to the Italian
invasion, He was found guilty of desertion in violation of AW 58, in that
he had been AWOL with intent to avold hazardous duty, to wit: an overseas
operation eagainst the enemy. HELD: LEGALLY SUFFICIENT. The first.three
elements of the charged offenses were adequately established, i.e. that
"(1) accused absented himself without leave,. (2) at a time when his company
was bivouacked in a combat staging area and was under orders or anticipated
orders involving hazardous duty, and (3) prior .to his absence he was noti-
- fied, both by activities in his company and by direct announcement by his -
company commander at a formation at which he was present, that prepara-
tions were being made for the company'!s imminent departure on a hazardous
mission," The fourth element of the offense-"that accused intended when-
he absented himself, to avoid hazardous duty within.the meaning of AV 28M—
was also adequately established by the evidence, (Distinguish other cases .
in which the necessary intent was held to be absent: Although the units ~
* therein had been alerted and were under anticipated.orders for continued-

. invesion, there had becen no preparations for the forward movement. .The
time thercfore was uncertain. - The accused got back in time to participate
in the hazardous duty. Specific evidence negatived any inference of their
intent to avoid hazardous duty.) (Sce 416(6a2) re proof of desertion in
this case, p. 33) (CM ETO 2473 Cantwell 1944) (liimeographed opinion
mailed out in full) ‘

. . " . - v

- v = e

Ny Accused's unit had been placed under invasion orders,. and had been

- alerted for such service, Thereafter, he went AJOL., Six days later,,he.\

was apprehended during daylight hours, dressed in uniform, on the . street

of the small town in which his unit was stationed, At all times, he had

remained within six miles of his post. He had been under the influence of

© liguor. Aftcr his apprehension,. he had an opportunity to escape but did

- not avail himself of it, His unit had not moved out during his absence,

He was charged with desertion in violation of AW 58, in that he had ‘gone

 AWOL with the double intent both to avoid hazérdous duty and shirk impore
tant service. HELD: IEGALLY SUFFICIENT ONLY FOR AWOL IN VIOLIATION OF AW

61. (1) Specification: Accused was properly charged in a single spcoci-

fication with AWOL both with intent (2) to avoid hazardous duty and (b)

- -to shirk important service, "The prosecution was free to prove either

or both of the specific intents alleged. (2).The Offense: (a) Accused!s

AWOL was both established and admitted. (b) It is assumcd that a head-

quarters letter rcad to the personnel of.accused!s unit, sufficiently

showed that that unit was under orders.or antlulpatnd ordcrs involving

either: hazardous duty or some important service, (MM, 1921, par. 409,

Do 3L44). (c)ﬁNotvce to accused was suff1c1cntly prOVcd by an extract

\
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- copy of his unit's morning report which stated that the headquarters letter
was read to him at a company formation., The morning report entry was made
-in obedience to the commending generalls commend, "It was therefore in the

Fal

Iregular course of * 3 ¥ business! of the battery., It was a record of an
lact, transaction, occurrence, or event! of .the battery % % %" The entry

was admissible in evidence (AR 345-400, sec, III, 7 May 1943, 27, 30; 49
Fed, Stats. 1561, 28 USC Supp. sec. 695.) (d) Accused!s intent to avoid

- hazardous duty or to shirk important service, however, was not proved. The
' recited evidence insufficiently showed.such an intent, . Merc proof of ab-
scnce is not enough. While Maccused!s unit was under invasion orders and was
alerted for such purpose * ¥ % it remained at its station during accused's
abscnece and accused did not miss any engagement or important duty. The
record doecs not indicate any preparations for forward movements which put
the accused on notice that it wes imminent znd the time of such movements
remained indefinite and uncertain. The,relevancy of these facts cannot be
ignored in searching for accused's intent." (Distinguish other namcd cases.
"These cases are !battle line! cases arising out of the campaigns in North
Africa and Sicily. Fach accused was guilty of mis conduct during actual
and not anticipated military campains. *The units of each accused either
engaged in actual combat or performed highly important tactical missions
during his absence. Such fact is highly adverse to an accused in determin-
ing the intent which motivated his absence. Contrawise, the fact taat
there was no performance of hazerdous dutics or important service by his -
unit during the period of his absence must necessarily weigh in an accused's
favor on the issue of his intent." (CM ETO 2481 Newton 1944) (Mimecographed
full opinion mailed out) (But see 395(18) Memo; TJAG; 30 Mar 1945, Wash—
ington, re L9 Stat. 1561) '

. e e e

Accused wes charged with a violation of AW 28, in that he deserted the
service by going absent without leave with intent to avoid hazardous duty
and to shirk important service. He was found guilty of the lesscr offcnse
of absence without leave, in violation of AW 61, HELD: IEGALLY SUFFICIENT.
(1) The Charge: Accused should have been charged with o violation of AW 58
" rather than o violotion of AW 28, The "latter article merely provides in
~effect that certain acts shall constitute the of fendsr a deserter. The
offense of desertion actually violates and is punishcd under the 58th Arti-
cle of War.," (2) Designation of wrong AW:. "The designation of the wrong
article is not material, however ¥ % %, particularly where, as here, accuscd
is found guilty of a lesser included offense within that charged in the speci-
ficztions.* (CM ETO 3118 Prophet 19%l) :

/
Accused was found guilty of a violation of AW 58, in thaot he did desert
“the service by his absence without lcave in England, with intent to avoid
hazardous duty and to shirk important service, to wit: participation in the
overscas invation of enemy-occupied Europe, HELD: LEGALLY SUFFICIENT ONLY
FOR ABSENCE WITHOUT IEAVE IN VIOLATION OF AW 61. (1) Pleading: It was '
proper.to charge accused with intent to both avoid hazaroud duty and shirk
_important service. This pcrmitted the prosccution to prove either or both
of the intents alleged. (2) Accused's AWOL from 15-18 June 1944, terminated
by apprehension, was adequately proved. (3) The other three elcments of- the

~




CERTAIN ACTS TO CONSTITUTE DESERTION L 28

38

offense were: (a) that accused's unit was under orders or anticipated orders
involving either hazardous duty or some important service; (b) that notice
of such orders and of imminent hazzardous duty or importent service was ac-
tually brought home to him, and (c¢) thot at the time he absented himself he
entertained the specific intent to avoid hazeardous duty or shirk important
service (CM ETC 2368). The first two elements were sufficiently estzb-
lished. Accused's battalion had been notified of the "dszad line' on 31

May. Moreover, the "declaration contained in the 'Desertion Letter' * * *
is adequate proof that his unit was on 15 June ‘'under orders or antici-
pated orders' * * *," (ETO 2481, 2396, 2432). The element of notification
was admitted by accused. The defects in proof noted in CM ETO 455 Nigg

arc not present in the instant case., (U4) Intent: However, the necessary
element of intent on accused's part was not proved. "The Board of Review
“has rejected the proposition that such specific intent may be inferred

~ from evidence, without more, that accused was absent without leave efter

his unit h:d been alerted for overseas service and hc hzd received the
warning notice contained in the letter * * %:" (CM ETO 2396, 2432, 248l.)
Tacts appearing herein "ere that accused spent the night of * * * 1) June

in the dispensary undergoing treatment {or a throat affliction,_ that he
spent the ncxt night * *,*% in the dispensary, and without authority on

the morning of 16 June, leaving his blankets, msss~-kit and toilet arti-

cles at the dispensary, went to-/a/ * * * nsarby town * % * where * * ¥

he commenced drinking and met a girl with whom he passed two days and two
nights * * %,  He testified that he saw members of his organization on each -
of these days. Although three-day passes were not issued by his orgeni-
zation, daily passes" for the evenings "ond passes velid for a1l day Sunday
were being freely issued to members thercof who were cautioned to leave
informetion as to their whereabouts cnd to remsin in the proximity of the
camp so that they could be assembled readily. He was recognized by & mem-
ber of his battalion" on a nearby hill on 18 June, "and was thereupon ep-
prehended by military police but did not attempt to escape nor vas his be-
havior otherwise unusuel., He accompsnied his unit to France on 19 June.

The acting first sergeant of the unit testified that, en route to France,
accused told him that, if he had seen the military police in time, he would
have eluded them but they ‘closed in' too rapidly. LZccused's version of

this statement wes thet if he wanted to get away from them he would hzve
done so because they were unarmed and he sew them before they saw him."

"The foregoing evidence has no value for the purpose of proving that accused
intended to avoid the hazardous duty or to shirx the important service of
participction in the imminent oversea invasion of Europe (CM =TO 2481).

* % ¥ .ecused was in daily contact with members of his organization. He did
not conceal himself and waes in the immediate proximity of his place of duty
throughout the wholc period of his absence. His conduct upon apprehension
betrayed no evasive or otherwise improper intent on his pert." Even assuming
the truth of the acting first sergeant's statement, this "proves no more
then that he was not yet ready to return to his camp &t the time of his appre-
hension and wished to remain absent lenger, albeit without leave. = % * The
mere fact that accused had no pass, in view of the foregoing circumstances,
constituted merely additional evidence that his absence was without lesve
but fell far short of proving thot he intended to evade duty with his organi-
zation. The prosecution's proof failed on the vital element of accused's
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specific intent either to avoid hazardous duty or to shirk importent ser-
vice." Accused was guilty only of the lesser offense of abscnce without

leave in violastion of AW 61. (1lst Ind: A4iccused wes sentenced to confinement
for 25 years. "The averege period of confinement imposed for abscnce

from actual combat on conviction under the 75th or 58-28th Articles of

“ar is 20 vears. This offense is less serious and I suggest a reduction

to ten years confinement" in the Disciplinery Training Center, with the
dishonorable discharge suspended. (CM ETO 3234 Gray 194L)

- o . ——

Accused were members of a gréup of zbout 200 released military prisoners
who had been recently brought from the United States to England, asscmbled
into a2 "pacgage" znd assigned to a Replacement Compeany. They were processed
for shipment to the French battle zones. Articles of War 28 znd 58 were
read and explcined to personnel of the "package", and all of the accused
were present on the occasion. It was common knowledge among the members
"that they were tn be shipped to the Cc..tinent of Europe for assignment -
to & combat unit." They had innoculations, inspections, issues of cloth-
ing and equipment. They received military training. However, they were
discovered-to be missing on the day of departure. Four days later, &
nearby 'hide-out" was found. It consisted of twd bivouacs, supplied with
stolen government property. Some of the accused were captured at or in
the proximity of the "hide-out". Four more were located 24 miles away.
Each accused was found to be guilty of desertion in violstien of A% 58,
in that he hed cbscnted himself without proper leave with intent to cvoid
hazardous duty and to shirk important service, to wit: tronsportation to
the Continent of Europe and assignment to a combat zone organization.

HELD: LEG#LLY SUFFICIENT. (1) FLEADING: The specification charged each
accused with intent to both zvoid hazsrdous duty and to shirik important
service. '"The pleading of both specific intents in one specification was
proper and the findings of guilty may be sustzined upon proof of both or
either % % %," (2) Evidence: The lL-day sbsence of ezch accused was es-
tablished. It was also proved thzt their organization (a "packegse") was
under orders or anticipated orders involving either hazardous duty or

some importent service. "Combct service in Frenee involves both hozerdous
duty and importent service.! Toth notice and the necessary specific intent
were shown. "The evidence, tcken as a whole, excludes every feir and retional
hypothesis except the guilt of accused * -* *, The court was fully justi-
fied in evaluzting the circumstonces", and its findings of guilt will not
be disturbed. (Discuss evidence at length.) (CM ETO 4054 Cerev et _al 194L)
(Also see 403(4¥ 46) re United Kingdom Base jurisdiction.)

Yhile returning from an unusu=2lly severe flying mission over Germeny,
and subsequently that scme day, accused top-turret gunner and flight en~
gincer stated to various members of the crew thot he intended to cuit
flying, thet he had never liked flying and had never wanted to fly, =nd
thet the present mission would be his lzst onc. The next dey, he absented
himself without leave, but returned voluntarily six days leter. Just before
he left, he told the co-pilot, "I will see youin a couple of weeks in the
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guardhouse,maybe. I am.taking & vacation." After his return, he repeated
his determination not to fly again. Among other things, accuscd was found
guilty of desertion in violation of A” 58, in that he had sbséntcd himself
without proper leave from his orgcnizetion in Englend, with intént to avoid
hazerdous duty and to shirk important service, to wit, flying'as member
of a combat crew on combat missions. HELD: LEGALLY SUFFICIENT. -(1) The
elements of the o.fense cherged =gainst accused are? "(1) that QCCuSLd
atsented himself from his orgenization without proper leave; (2) thot the
organization was undar orders or antlclpated orders involving either haz-
ardous duty or 1mportunt service; (3) thot accused rececived actuzl notice
of such orders; and (L) that a2t the time he absentcd himself witiout leave
accused entertained the specific intent to avoid hazardous duty or to
shirk important service." (2) The Foets: "(1) Lbsence without leave was
adequately proved. (2) A crew which was in & combat coperationsl status at
a base from which sorties were being continually made against the encmy
while the invasion of the continent wes in full progress may properly be
considered as being under znticipated orders to fly on combat missions at
any time while it remained in thzt status. (3) Since accused was a member
of such 2 crew =t the time he absented timself without leave, end hod been
2 member for a period of many weeks, the inference could be drawn * * * that
he knew thst he, with the rest of his crew, was in a combat opergtional
stetus, cnd was under anticipsted orders to fly in combet missions &t any
time." "Flyirg as & member of a combet crew on combat missions to targets
in territory on the continent o.cupied by the enemy, constitutes both
hazcrdous duty cnd imvortent scervice., The dingers citendent upon the per-
formence of such duty * * * cre¢ so cormonly.knorn that judiciel notice

may be taken of them." (4) The specific intent to cvoid flying with his
crew on combat missions wes cdequately shown by the facts. as an exper-
ienced member of this crew, he must hzve known thft he would miss flying
on & combat mission during his absence.. In the interim while he was away,
"his crew engnged in & combat mission to Belgium which wes then under
enemy occupction. Such fact mny be considered by the court in determining
the intent which motivated his cbsence * % *, The fzoct thet cccused.
volunterily returned * * *, while matericl in ecxtenuction, is no defense

* % %0 (CM ETO 4138 Urban 194))

-~ -

Shertly before his machine-gun squed was scheduled to cttack the enemy,
accused obteined permission from his squad lesder to go back to an &id
station between 2500 yards and § miles to the recr. Some hours l:ter, still
dressed in his uniform but without a Wegpon, accused was &prprehended by
militery police about 15 miles back of the front line. Although it kept
complete records, the first eid station failed to have any entry to show
th:t accused had reported to it. During his absence, accused's. squzd was
subjected to enemy fire, and on the following day it attacked. Accused
was found guilty of desertion in violzotion of 4w 58, in thet he had quit
his organizetion with intent to ‘avoid hezardous duty, to wit, combat with
the enemy. EELD: LEGALLY SUFFICIZNT. (1) The evidence fully supported
the court's finding of accused's guilt. It wes undisputed thet he, "clearly
\jwithout cutherity, went many miles beyond the aid stetion in a direction
away from the front line. Even if it be assumed that. accused hod valid
permisgsion to go to the aid station, he- obsented himself without proper
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leave the moment .he left the stetion to proceed still farther to the rear.
The =vidence fully warrant.d & finding that * * * accused * * * did so with
the intent to avoid joining in the attack against the enemy." Moreover,

the court could have believed "that the section leader was induced to

grant accused permission to go to the aid statiom by his deliberately
false, material representation that he was i1l1." "Then the permission

so obtained, even if otherwise valid, was inoperative and accused's act

in absenting timself -ursuant thereto was without proper leave." "Any
testimony- by accused that he did not intent to avoid hazardous duty is

not compelling as the court might believe or reject such testimony in
whole or in part." (2) Mental Capacity: Accused testified that he had
sinus trouble which deprived him of his memory during its attacks; that

he could not recall what had happened from the time he left his compeny
until his return to the regimental command pest. However, he could remem-
ber being picked up by the military police., He further stated that, pre-
ceding the attack, he could not sleep and "shook like a leaf", and that

he had undergone -the same experience during several previous battles.

The squad leader testified that he had observed no indication that ac-
cused suffered from loss of memory, nor had he noted that accused was other
than mentally normal; that accused had never complained to him of any
mental disturbance. 4 psychiatrist who examined accused testified that

he was respensible for his actions and not mentally diseased; that it was
possible for a man to be mentelly ill for a few hours and have no trace

of it afterwards; that loss of memory for a month would disable a sol- o
dier; that one suffering from emnesia could not form an intent. He doubted
that accused could have had periods of amnesia without being aware of

his ccndition. "“hether accused was suffering from amnesia at the time

of the alleged offense.was a question of fact for ﬁhe court * * %"

(3) Not Guilty Motion: Failure of the defense to renew its motion for a
finding of not guilty at the conclusion of the trial constituted a waiver
of its rights in that regard. \CM ET0 /165 Fecica 194lL)

(1st Ind, CM ETO L;165 Fecica 19Lli: The neuropsychiatrist who exam—
ined accused 18 days after the commission of the offense found him
sane, responsible for his actions, and not mentally diseased at the
time of the examination. He did not express an opinion concerning
accused's mental condition at the time of the offense. U"A medical
report 3 % % should meet the requirements of" MCM, 1928, pars. 35c

and 7Ba, pp 26 and 63.

Accused was found guilty of deserticn in violation of AW 58 (AW 28 ¢ircum~-
stances alleged). He was also found guilty of a misbehavior in violation of
AW 75, with certain exceptions and substitutions. HEID: LEGALLY SUFFICIENT.
(1) Condonation; AW 58-28: After his absence, out of which the instant AW
56-28 charges arose, it would appear that "accused was returned to duty
upon rejoining his unit since, two days thereafter, he was sent out as one
member of a twelve-man reconnaissance patrol. An unconditional restoration
to duty without trial by an authority competent to order trial may of course:
be pleaded in bar of trial for the desertion to which such restoration re-
lates (MCM, 1928, par 69b, p 5L). However, where a deserter is restored
to duty by a superior not authorized to order trial such restoration does
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not constitute a bar to a subsequent trial (CM NATO 2139, Grabowski; Dig.
Op. JAG 1912, p L415). # % % In the instant case, the manner in which ac-
cused was restored to duty is not clearly brought out by the record. * %*3
© It is difficult to determine with any certainty in what manner accused °
was selected for the patrol but it seems probable that he was detailed .
for this duty by the company commander of Company F pursuant to a request
for men from Battalion Headquarters, Further, it seems rather improbable
that in the short time which elapsed from accused's return ¥ 3 3 there
had been 'an administrative act to effect removal of /a/ charge of deser-
tion and a consequent restoration to duty % % % by an officer exercising
general court-martial jurisdiction'. In any event, defense counsel
entered no special plea in bar of trial based upon constructive condona-
tion and it may be presumed that he fully performed his duty to the ac-
cused and that had any defense of this nature been available such defense
would have been raised (Cf: CM ETO 531, McILurkin; CM ETO 139, McDaniels;
CM 23150k, Bull. JAG, Vol. III, No. 2, Feb 194k, sec 396(1), p. 56). It
must be concluded that there was no condcnation herein. (2) Misbehavior;
AW 75: It was charged that accused misbehaved himself at # 3 3 before
the enemy "by failing to move out with his patrcl, after he had been
ordered to do so by Captain ¥ 3 %, to engage with the German forces,
which forces, the said patrol was then opposing." The Court, by excep- -
tion and substitution and as medified by the Reviewing Authority, found
that accused “did, at a place not shown, on or about ¥* % 3%, misbehave
himself before the enemy by abandoning his patrol which was engaged with
the German forces". Accused's violation of AW 75 was adequately estab-
lished. !"The variance above ncted is not fatal and did not prejudice the
substantial rights of the accused.® (CM ETO 1663 Ison 1945). (CM ETO LL89
Ward 1945). | T

s e s S

Accused was originally charged with misbehavior before the enemy in
violation of AW 75, in that he shamefully abandoned his organization
about 11 September, and failed to rejoin it until about 2L September.
After the charge had been investigated and returned, the Staff Judge Ad-
vocate changed the charge over to one of desertion with intent to avoid
hazardous duty on the same date, in violation of AW 58 (AW 28).. The new
charge was not verified. Accused was found guilty. HELD: LEGALLY SUF-
FICIENT. (1) Theater Directive: By letter of 5 Cctober 13l);, received
by the Staff cudge Advocate herein, it was stated: WThe Theater Commander
directs that I acquaint you with his desire that, where the expected evi-
dence in any case establishes prima facie guilt by any member of the forces
under his commend of such misbehavior before the enemy as constitutes
desertion, consideration be given to charging the offense as a violation
of AW 58." "Pursuant to the directive of the Theater Judge Advocate + 3 %, .
accused was charged with the offense of !'short desertion' under the 28th
and 58th Articles of War % % %. IMisbehavior before the enemy' (AW 75)
and 'desertion' in.time of war (AW 58) are both capital offenses. With
respect to the latter, the Commanding General, European Theater of Oper-
ations, may confirm and order executed a sentence of death, (AW L8);
with respect to the former, he may confirm a sentence of death, but may
not confirm the same without commuting the sentence to a less severe pun-
ishment (AW 50). OCnly the President of the United States is authorized
to confirm and order executed a sentence of death imposed for a viclation
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of the 75th Article of War (AW 48). As to accused's civil status and
rights, conviction of the offense of desertion produces serious consequences
not resultant upen a conviction under the 75th Article of War.- In the event
the penalty of death is not imposed an accused forfeits all rights under
his National Service Life Insurance contract # % ¥, and he loses his nation-
ality as an American citizen % 3, (The loss of Federal citizenship is
subject to restoration as provided by Act Jan 20, 19LL, Public Law 221).

In addition, his rights of citizenship in the state of his residence may
be seriously affected or impaired dependent upon the constitutional and
legislative provisions of such state 3 « %, It is therefore manifest that
the action of the Staff Judge Advocate in changing the charge 3 % * had

the effect of raising the Charge to one which. (death penalty being absent)
carried heavier and more drastic penalties than the original Charge.

(2) Two Separate Offensess MAuthorities support the conclusion that it
was legally competent for Congress to denounce accused's conduct as con-
stituting two separate and distinct offenses. "The offense of abandoning
his platoon while the accused and his organization are before the en enemy

is complete. when the accused leaves the place with his unit where duty
requires him to be. % ¥* % His act must be a voluntary, conscious act

but only the general criminal intent is necessary 3 % %. A specific in-
tent to avoid hazardous duty need not be proved when the overt act of aban-
doning his organization is shown % % *. Oppositely, the specific intent to
avoid hazardous duty is aprimary element of the offense with which accused,
in the instant case, was charged and of which he was found guilty.!" The
prosecuting authority could elect to proceed on whatever charge he thought
to be consistent with the facts. #His election # 3 % to cause accused to
be prosecuted for the offense denocunced by Articles of War 58-28, was bind-
ing upon all concerned.® "The Board of Review does not believe the Command-
ing General, FEuropean Theater of Operations, entered an area forbidden him
by law or regulatlon in expressing his 'desire! /by the 5 October letter/
Whether the policy indicated by the lLetter of 5 October 194k, is wise or
urwise, whether it is necessary or unnecessary or whether it is simply an
expedient to eliminate'the necessity for confirmation of sentences of death
by the President #* % 3, the Board of Review will not inquire. * % The
Board of Review is concerned only with the question of the legallty of the
practice followed in the instant case. It concludes that when the Command-
ing General, s 3 * Division, referred for trial the charge upon which ac-
cused was arralgned and tried he signified his election that the accused

be tried on said charge; that in making such election he was acting within
the ambit of the discretion vested in him by Congress and that such dis-
cretion was not limited or repressed by the expressed 'desire! of the Com-
mending General, Furopean Theater of Operations." (3) Re-Charge; Verifica-
tions After the charge was changed from AW 75 to AW 58-23 subsequent to
the AW 70 investigation, "the charge sheet was not re-signed and was not
re-verified by the accused and no further investigation was made of the

new charge. It has been established that the investigaticn of the charge
is an administrative process intended primarily for the benefit of the ap-
pointing authority and is not jurisdictional %* % *.% Assuming that, had
accused knowvn of the irregularity, he would have objected, it must still

be concluded that no prejudice resulted., "Had such objection been made ..
and sustained what would it have yilelded him? Such objection is in the.
nature of a plea in abatement, which upon being sustained only delays the
trial; it does not terminate it. ' If the objection had been upheld then
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an application for a continusmce would have been in crder. + is ob-
vious that a denial of the applicaticn would not have injured-accused's
substantial rights * * %, The substituted Charge and Specification,
although unsworn. fully informed accused of the nature of the charge
against him. The addition of an oath to the charge would not have
' changed or altered the issues in any degree. The trial prroceedings

based on sworn charges would not differ from those based on unsworn
charges. The trial would have been as fair and just on one as on the
other. All the accused would have suffered was injuria sine damno, a
technical wrong which could hzve done him no harm * % *, The purpose

of the requirement that the charges be sworn to by the accuser was to
protect an accused from frivolous or malicious. prosecution * % %. There
was no thwarting of such purpose * % * herein. The irregularity invelved
in the prosecution's arraigning and trying accused upon an unsworn charge,
although not condoned, was a hsrmless error,.within the provisions of the
37th Article of War." (L) The evidence supported the finding of guilty.

. (CM_ETO 4570 Hawkins 1945)

(1st_Ind, CM ETO L4570 Hewkins 1945: "%hile the practice followed
in this case has been upheld as legal, it is not approved as cor-
rect. The provisions of AL 70 and the MCM, even though held
directory and not jurisdictional, are intended to be followed.
Vhen cherges are changed in & substantial way and particularly
where severer penaltics attach on conviction, it is not necessary
to have a re-investigation if the complete facts are already
disclosed, but the new charges should be re~verified by the
accuser. or another. The adherence to esteblished practices
produces better trials, insures justice and eliminates serious
legal questions, which may be reeched later by habeas corpus
with the outcome uncertain." N :

- = -

Aecused was found guilty of desertion with intent to avoid hazardous
duty, in:violation of A7 58 (4% 28). He was also found guilty of kiow-
ingly and willfully applying an Army 2% ton truck to his own use and
benefit, in vinlation of AW 96, HELD: LEGALLY SUFFICIENT. (1) The de-
sertion was adequately established. (2) Confession; Statements: (a) It
apparent that accused was rot warned of his rights before or duing the
time he was questicned or prior to his signing of his 20 April 1944
statement, which was introduced in evidence. However, "it did not appear
that any promises were made to him or that force or threats were used to
induce him to talk or sign the statement. When G*** discovered that
accused, with whom he had spoken much Italian, was not a civilian as he
had pretended, but ar American soldier, he experienced considerable
chagrin end felt, as he expressed it, like 'punching him in the nose'.
However, it was evident that this threat resulted from a desire to get
over with accused for deceiving him, not to induce him to talk or sign
a statement." (b) "That part of the statement in which accused alluded
to himself as a deserter could not properly be considered by the court
as a confession that he absented himself without leave with intent to
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avoid hazardous duty as alleged. Rather it was an indication that he
did not intend.to return to the service, which in view of the offense as
charged was. no more than en admission that he was absent without leave,
Regardless of the light in which the court considered his description

of himself as a deserter no substantial right of accused was injuriously
affected thereby since it was clearly shown by the evidence that he did
absent himself from his orgenization with intent to avoid hazardous duty
as alleged." (c) "The Board of Review has repeatedly held that the fact
that apn accused was not warned of his rights under the 24th Article of
War does not render the confession involuntary * ¥* %, The evidence dis-
closed that at the time accused was apprehended the American military
police in ¥ ¥ % were concerncd with the activities of certain black
marizet operators, The questioning of accused while he was dressed as a
.civilian and spoke Italien brought out the fact that he was an American
soldier.," No threats or promises were shown to have been made. "The
velrntariness of the confession was a question of fact for the court

% 3,1 (d) Another statement, taken 25 April 1944, was sigried on 5 May
19/4. 1In this regard, defense witnesses "indicated that promises were
mace to chcuseg/ that they would enter gleas for clemency for him at

a subsequent trial in return for his services in aiding in the apprehen-—
sion of black market violators. It was further indicated that he gave the
statement as a direct result of such promises and under the circumstances
shown, the court should have sustainéd the defense objection to its
receipt in evidence, * 3 % Howcver, no extended discussion # * % is
necessary * ¥ ¥* as, excluding its contents, there was substantial and
compelling cvidence of the guilt of accused as charged. An error in re-
ceiving in evidence an extrajudicial confession not voluntarily made, is
not fatal if the evidence of accused's guilt, outside of the confession,
is compelling * % %," (3) Wrongful Use of Vehicle: AW 96: The evidence
sustained the finding of accused!s guilt of wrongful application of an
Army vehicle to his own use—-'an offense similar to larceny and for which
the same punishment may be imposed * % ¥,  While it was permissible to
charge accused uncder AW 96, the circumstances * #% ¥ showed thaet accused
and those associated with him in the offense came into its posscssion
unJawfully and had no intention of returning the vehicle, Such proof
would have warranted convicting accused of 2 violation of AW 9L 3¢ 3% &,
Although the prosecution did not establish ‘the value of the vehicle,

this was not nccessary since the court, without such evidence, could
properly find it had a value in excess of §50. (CM ETO 4701 Minnetto

1945)

(1st Ind, CM ETO 4701 Minnetto 1945) In view of the promises
of clemency, consideration of reduction of the sentence should
be made,.
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Accused was found guilty.of desertion with intent to aveoid -hazardous
duty, in violation of AV 58 (AW 28--terminated by surrender). HELD: LE-
GALLY SUFFICIENT. "The accused suffered superficial minor wounds which
were pronounced nondisabling. He legitimately appeared at the aid sta-
tion for treatment. ¥ith full knowledge that his unit was engaged in an
attack on the enemy, he availed himself of the opportunity thus afforded
him to avoid further hazards of battle. TFor three days he remained in
comparative safety while his fellow soldiers faced the greatest of battle
dangers. ‘hen the attack was over he conveniently returned to his command.
The charge against him was fully sustained." It was for the trial court
to decide whether accused was so physically disabled as to be unable to
perform his duties--a defense herein which was resolved sgainst accused.
That finding is binding upon appellate review. (CM ETO 4702 Petiuso 1945)

(1st Ind; CM ETO 4702 Petruse 1945: "The accused has been

twicé wounded. On the day of his absence he was treated

for lacerated wounds of the shoulder and back. He was told

by the doctor to return to his company but instead he went

to a nearby battalion command post where he remained three

days and then reported to his company. The guestion of whether
he hed asacroiliac zilment is left in doubt. A sentence of life
imnrisornment dees not appear justified in this case."

- e - - -

The company of accused 12-year old rifleman was holding a defensive
position 300-800 yards from the enemy. Accused's mission was to watch
enemy outpcst lines. There was a small amount of intermittent artillery
fire. Accused's squad leader established security outposts for the
night, and assigned accused and another to a foxhole for the period
1900-2100 hours. The two were also to guard a nearby machine gun. "No
fixed place was designated as the guard post since the elements of the
squad were situated so close to one another that a guard could observe
his post without leaving his foxhole." Accused and his comrade went
absent without leave from their foxhole '"post", and were away for eight
days. Accused was charged with a violation of A" 58, in that he had
deserted under Al 28 circumstances. He pleaded guilty to the lesser
offense of »W0L, and was found guilty of the lesser offense of ATOL only.
HELD: LEGALLY SUFFICIENT, The circumstances under vhichk accused went
AWOL "add to the gravity of his dereliction. It appears * * * however,
that there was an almost complete lack of supervision over the_guards.
In an area as compact as that occupied by the squad in this case it is
difficult to see how the absence of accused from his post, and of the
guards who were to relisve him, could have remained unnoticed from 1900
hours * * * until 0430 hours the following morning. The extreme relaxa-
tion of controls evolved from experience for the effective maintenance
of security measures may have tended@ to minimize the importance of guard
duty to a soldier as youthful as accused. It may explain in pert the
existence of the state of mind which permitted him to commit the offense
under such aggravating circumstances as are disclosed by the-evidence."
(CM_ETO 4986 Rubino 1944) -
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(1st_Ind CM 3TO 4986 Fubino 19ALi: "The offense of which Jaccused/
was found guilty was * % * absence without leave." In view of the
surrounding circumstances, "it is believed that he should not be
separated from military service and freed from the hazards and dan-
gers of combat by incarceration, until all possibilities of salvaging
his value as a soldier have been exhausted. The Government should
preserve the right to use his services in a combat area * % *,*" This
accused was given a life sentence, with the U.S. Disciplinary Bar-

. racks, Ft. lLeavenworth, Kansas, as the place of confinement. (g) The
place of confinement should be changed to the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York (Cir 210, VD, 14
Sep 1943, sec VI, as am by Cir 311, ¥D, 26 Nov 1943, sec VI and Cir

321, ¥D, 11 Dec 1943, sec II, par 1). "This may be done in the pub-
lished order directing execution of the sentence." (b) However, "in
view of the prevailing policy in this theater of conserving manpower,
I recommend that consideration be given to a substantial reduction
in the period of confinement, the designation of an appropriate dis-
ciplinary training center as the plece of confinement, with suspen-
sion of the dishonorable discharge until the soldier's release from
confinement." :

-

Each of the two accuscd herein was originally separately charged
with misbehavior before the enemy in violation of AW 75, in that he ran
away from his platoon while it was engaged with the enemy. After inves-
tigation, the charges were changed to allege a violation of A7 58-28 on
the same facts. Accused were each found to be guilty, and sentenced to
be shot to death by musketry. ESLD: IEGAILY SUFFICIENT, (1) The action
of the spproving suthority in directing that "‘'pursuant to.AY 504 the
order directing execution of the sentence is withheld and the record of
trial forwarded for acticn by the confirming authority' did not follow
the rrescribed formula with respect to sentences which must be confirmed
by the Commanding General, European Theater of Operations. The ap~
proving autherity's action should simply have directed that the record
of trial be forwarded for action under the provisions of A" 48. It is
obvious, however, that the action did in fact comply with the substance
of the statutory requirements (A" 5C4) and that the sentence % % * was
confirmed by the Commanding General, European Theater of Operations.

The failure to use the prescribed formula was * * * a harmless discrep-

- ancy * * %,% (2) Time of Trial: Only onec day clapsed between service of
the charges and the trial. However, consent to trial was given by de-
fense counsel after he believed himself to be fully prepared to defend
the case. No prejudice resulted. (3) Pre-trial Practice: It appears
the original A" 75 charge was changed over to an A" 58-28 charge after
the original invecstigation; that the new charge was not re-verified, and
that no further investigation was had. It further appears that the
change in charges was made pursuant to a policy letter of 5 October

1944 from Headquarters, European Theater of Operations. Mo prejudice
resulted. (Cf; CM ETO L4570 Hawkins 1945) (CM ETO 5155 Carroll et al 1945)
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1st Ind CM ETO 5155 Carroll et al 1945: This Indorsement discusses
the background of accuseds' offenses, together with the pre-trial
procecdure, It is pointed out: "Some of the Federal courts have ex-
tended the function of the writ of habeas corpus in the review of
sentences imposed by military courts to include an examination of
the record of trial to cetermine whether an accused has been
afforded 'due nrocess of law' as that term is applied under the
Federal Constitution. There can be no denial that the tendency

of the Federal civil courts is to exerclise greater appellate con-
trol over the Federal military courts, Uncer such condition, the
question whether the requirements of AW 70 were met in a given case ’
will probably be of vital concern.," It is recormended that the
death sentences be commuted to punishments of less severity.

Accused was found guilty of desertion in violation of AW 5¢, in that he

- absented hinself without proper leave from his organization with intent to
avoid hazardous duty, to wit: combat with the enemy--and did remain absent
in cdesertion for 54 davs., HELD: LEGALLY SUFFICIENT., Accused admitted his
prolonged absence. Accused and his companv had been engaged in active,
vigorous and continued combat with the enemy nrior to his instant cderelic-
tion, "The company had temnorarily helted in order to reorganize, The
inference is definite and almost bevond cdenial thot the halt was but a tem-
rorary one mace for the purpose of preparing to go forward in further combat.
These are facts of which accused hed knowledge, His statement, 'I left be-
cause I just couldn't tele the shelling any more., I do not believe I could
go up and take it sgain', fully supnorts this conclusion. With this situa-
tion prevailing, accused * ¥ % gecomnanied Lisutenant » * % on the patrol
end in the course thereof encountered enemy fire, * % ¥ He broke * * %, He
¢isregarded his obligations as a soldier and absented himself without leave,
* % % The court was justifisd. in inferring that his demarturs was nromoted
"not only by an urge to avoid the immediate perils of the patrol but also by
the even greater desire to avoid further battle conbalt with his company,
wich he knew was to follow in a few days. * * % Had the avoidance only

of this irmmediate hazard been the motivating forcc hehind his conduct it
would naturally be expscted that he would return to his company. He did not
do that., Instead he continucd absent from his organization for 54 days.

The length of this absence emphasized the conclusion that accused intended
to avoid further action with his company when it resvmed its. offenss. The
patrol hazard was but an acutc experience which activated his fear of further
combat and his determination to svoid its perils and hazards." (IOTE that
this casc adequately established a misbehavior in violation of A 75, "Had
the charge been so laid it would have been easily rroved and complicated
legal questions could have thus been avoided." (CM ITO 5293 Killen 1944)
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Lccused was found guilty of desertion in violation of AW 58 (47 28),
and of willful disobedience in violation of AW 64. HELD: LiGALLY SUFFICIENT.
"There -is missing from thé record proof of the place of accused's derelic-
tion. However, his statement indicates that it occurred when his company
crossed the M¥** River and hence the proof of geographical location of
the offense was unnecessary." (M ETO 5318 Bender 1945)

- - - -

Accused was found guilty of desertion in violation of 4% 58, by quitting
his organization with intent to avoid hazardous duty, to wit: combat with the
enem~s HELD: LEGALLY SUFFICIZNT. (i) Evidence: Accused had been put on a
detail to obtain rations. He "absented himself without leave, by exceeding
the limited authority of going to the ration point with his platoon, securing
raticns and immediately returning * * *%." However, "the record does not in-
dicat: at what time or place cfter the deteil left the company on the ration
mission, accused left it. But the i1ccord shows * * * that the detail normelly
consisted of all available privates in the platoon and also, inferentially,
that noncommissioned personnel accompcnied the men; (* % * that at some
time either before or after reaching the rations point or at thcot point, ac-
cused without authority left the group and arrived a doy or two later at the
company kitchen, whore he spent the night;.and * * * thet he left the kitchen
and remained absent without leave until" morce then o month later. "For ac-
cused, when his unauthorized ebsence began, his organization was the detail
with which he was required +o remain and which he was required to assist at
all times and places * * *, It vwas in reality o detaochment or portion of
the company. * * % By so absenting himself he quit his organization. The
detail returned to the compzny in zabout twoe hours. His concurrent intent
to aveid the hazardous duty of combet cannot be disputed. * * % It is noted
that if the Specification had used the vords 'place of duty' instead of, or
in addition to, the word 'organization', as authorized by 4LV 26 and as indi-
ceted in Form 14, Forms for Specifications (MCM, 1928, 4App.9, p.240), the
problem considered herein would not have arisen." ({2) Morning FReport Extract:
Certein extracts of Morning Reports used herein "each contain a certificate
signed by the perscnnel officer, * % *-Regiment, stating that the 'foregoing
is a true and complete copy (including any signcture or initials appesring
thercon) of thzt part of the morning report of said compcny' relating to
accused. The copy, hovever, does not show any signoture or iritials and it
thus does not cppecr thet the originsl was authenticated by the proper offi-~
cer, 28 required by par. L2a, AR 345-400, 1 May 1944. It was pointed out
in CN EZTO 4756, Carmiscicrno, that +the presumption that the personnel officer
would have included such signsture or initials if they appeared on the ori-
ginal and the presumption thet the origingl was properly cuthenticated lead
to cortradictory factual conclusions and hence are of no assistence in de-
termining the facts. But in the instent case the first mentioned presumption
is negatived by the testimony of the personnel officer himself identifying
each # # % as 'an extract copy of the morning report for # * %, The unequi-
vocal and unqualified testimony by the official custodian of the morning

52
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report that certain documents ere extract copies thereof carries with it
the clecr implication of zuthenticity of the original morning report and
aids the presumption in its favor, =t the same time rebutting the contrary
presumption arising from the quelifying words concerning signatures and
initials in the personnel officer's certificates on the extrcet copies.
The defense stated there was no objection to the exhibits and as no
evidence was introduced to rebut the presumption of proper authentication
of the originzl, the copies were properly received in evidence (CM ETO
5234, Stubinski)." (CM _ITO 5L37 Rosenberg 1945)

iccused was found guilty of tvo desertions in violztion of 4% 58 (&¥
28), to wit: (g) Lbsence without leave with intcnt to avoid hzzardous
duty and to shirk importent service against the enemy, termincted by
delivery from Canadian to U.S. Military cuthorities more than a month
later; (b) 4 similar type of desertion four decys later, termincted by
surrender the next day. &s approved, he was sentenced to be shot to death
with musketry (first sentence of this kind for this offense in over 80
years--none in World ier I). HELD: 13ZGALLY SUFFICIENT. (1) Specifications:
4s originelly drawn, the first specificeation did not include the phrase,
"and to shirk important service". Moreover, it contained a statement that
the desertion had been termirated by surrender. 4ifter the 4. 70 investi=-
getion the steff judge advoczte emended the specification to add "and to
shirk importent scrvice", and also to show that the desertion was termi-
nated by delivery of the prisoner to the United States by the Canadians,
as finally alleged. He also amended the second specification, to add
"and tc shirk important service', which phrase had been omitted from the
original specification. No error resulted. "It added nothing that was not
feirly infereble from the specifications-as.a whole as originally drafted
“ % ¥, Ls the offense of desertion is complete whern tH& DPeérson absents
himself without authority from his place of service with the requisite
intent, % #* %, and since the meximum punishment for desertion hovever
terminated is now deasth % * *, the manner of termination is ot meterial
* % %, In viéw of the foregoing it is concluded that the redraft involved
.10 substential change and did rpot include cny offense or matter not
fairly included in the charges as received. The pleading of both specific
intents" in a single specification "was proper and left the prosscution
frce to prove either or both of the intents allcged * % %, and in any
event, * * * jf seems clear that the hozirdous duty allzsged, to wit:
ection cgainst the enemy, nccessarily involved important service." (2) The
Evidence: (a) lst Svecification: "iccuscd waes a member of 2 group of re-
placements vwhich had come togethcr from the U.S., through England, to
France and there to & replacement depot phere they were assigned to the
* % ¥ Division. 4t division headquarters occuszd and the other members
of the group heard an orientation lecture ond were issued ammunition.
En route to the company to which cccused end the others were assigned
they saw no current encmy action but saw the unmistokable effects of
pest enemy action - 'some demege, some burned out vehicles and shelled
places'. The group, including zccused, stopped and left their packs at a
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rest crea and continued on to the vieinity of the company to which they
had been assigned, where they 'dug in'. "hen the group, which according
to some prosecutioh testimony still included accused, procceded to join
Compzny G, there were 'a lot of troop movements and shelling'. In ac-
cused's confession he statcd 'They were shilling the tovn' vhen thz group
'dug in' and again the following morning. Notice of the orders and anti-
cipated orders involving the hazardous duty and important service * * *
could hardly have been more forcefully brought home to accused, who ob-
viously knew what was in store for him * * * and who, according to his
own statement, 'was so sccred nerves and trembling that at the time the
other Feplacements moved out', he 'couldn't move'." Likewise in his
confession (printed by him), he further admitted "Desertion of the

United Stetes irmy", and thot he told his commanding officer "that if I
hed to go out their cgain Id run avay:®  "Hisi compony éormindér testified
that when accused came to the company on 8 October he asked if he could
be tried by court-martial for cbsence without leave." "The fzct thzt the.
record does not show clecrly that zccused was physically present with his
company &t the time he absented himself doss not constitute an essential
variance from the allegation that he absented himself without leave from
his organization as he was under military control of dividional or regi-~
mental officers and under orders to join his compzny % % %, He was not ef-
fectively returned to militery control until his delivery to the U.S. Mili-
tary cuthorities * % #%., The lack of proof of the ellegation that accused
was delivered 'at or near % % ¥', is immateriecl as is also the lack of
speciffic proof that this occurred on or about L Octcber * * *,"

-(b) 22d Specification: Proof herein wes also sufficiently established.
"Shortly after coming to Compzny G on 8 October, accused-asked if he could
be tried for absence without leave, * % # Aftcr being placed in arrest by
his company comnender, accused asked him, 'If I lecave now will it be de-
sertion' and received an affirmative andwer, ofter which he left the
company, wrotc out and sigred his confession arnd surrcndered the following
day t» the Military Government Detachment * # *,  Coincidentally with his
surrender he delivered his confession to militery authorities and later
affirmed and signed the statement in the presence thereof. In the confes-
sion accused stated that he told kis commanding officer his story and
'said that if I had to go out their sgain I'd run away. He said their
was nothing he could do for me so I ran away cgains and Ill run away
again if -I have to go out their'." (CM ETO 8555 Slovik 1945)

—— o e -

Accused was found guilty of desertion in violation of AY 58, in that
he went ebsent wit:out leave with intent to avoid hazardous duty (4% 28),
to wit, combat with the enemy, on or about 23 November 194lLi. HELD:
1EGALLY SUFFICI:SNT. Accused's absenqge, commencing on 25 November, was
adequately proved. "In addition, the prosecution showed conditions of
active combat including sttack and counter-attack accompanied by heavy
enemy fire, for the nights of 22 and 23 November. The record is silent
as to specific combat conditions on 25 November, except for evidence that
accused's commend was still in the same general territory on 25 November
and vas separated from the enemy by only 250 to 300 yards. The language

-k
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of the specification: 'on or cbout 23 sovember' was sufficiently broad
to include the commission of this offensc on 25 November (Dig. Op. JAG,
sec. 451(39) p. 325, CM 173620 (1926), It is the opinion of the Board .
of Review thet the general situction on 25 November, the date on which -
eccused was proved to have been ebsent from his commend, Was‘shownfto

- have becn fraught with potentizl hezard so as to support the finding of
the court that 'on or about 23 November' accuscd absented himself from
his command to avoid hazardous duty:- combat with the enemy." (CM ETO
5953 Myers 1945)

Charged separately but tried at a common trial, accused were found
guilty of respective violetions of iii §8 (4™ 28), in that each deserted
by absenting himself without proper lcave from his organizetion with in-
tent to.aveid hazardous duty, to wit: active combat duty against the enemy,
and remaincd absent in desertion until surrender more than a month later.
UELD: IEGALLY SUFFICI-NT ONLY FOR AVCLS IN VIOL-TION OF A¥ 61, (1) Evi-
dence: Testimony of a general character merely showed thatevery member
of accused's unit knew that future operations would be towards * * *
with the Third Zrmy and that they were going to the front some time in
the future., ~ "There was not the slightest evidence, however, that any
officer or enlisted men in‘the unit knew when or exactly where the unit
was to move." Men of the unit were occupying a rest period ard were per-
mitted to absent themselves from the area in order to visit friends in
ncighboring units. "The foregoing ¢vidence demonstrates that the prose-
cution failed in the proof * #* * that notice of the anticipated orders
involving the hazardous duty of active combat with the enemy was brought
home to eccused. It also failed to prove that such duty was imminent at

. the time accused departed vithout authority. Even proof that their unit
had been notified of imminent prospective movement does not suffice as

to this element in the absence of proof that accused were sctually noti-
fied thereof * * *%; but the instant casc also lacks the element of immi-
nence." Hence, there was a failure of proof that accused intended to avoid
hazardous duty (Distinguish cases). "There is no evidence as to how

long efter accuseds' departure, Compeny A came into contact with the cnemy.
Evidence thet their unit landed on the continent of Europe, proceeded
inland some 400 miles,” and was expected at some indefinite future time

to move forward to a place where it would eventually engage in tactical
operations agzinst the enemy is not * * * per se probative of an intent

c¢n their part, concurrent with their absenting themsclves without
eauthority, to avoid the hazardous duty of active combat duty ageainst the
enenmy ." (2) Desertion vs. ATOL: .lthough the evidence might otherwise
hove shown a desertion in violation of A" 58, as distinguished from one

in violation of AW 58-28, accusecd herein may only be found to have been
fuilty of the lesser offense of absence without leave in violation of AW
tle "The MCM, 1921, reccgnizing the possibility that an absentee might

for the first time entertain the intent not to return to the militery -
service after the inccption of his unauthorized ebsence, provided that

such a state of facts would constitute desertion % * * but did not apply . .
the principle to the * * * portion of A" 28 whose provisions were unem-
biguous to the effect that the intent to avoid hazardous duty or-shirk -
important service must concur in point of time with the quitting of
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accused's organization or place of duty. Nevertheless, the following pro-
vision eppears in MCM, 1928, as one of the clements of proof of desertion:
'"That he intended, at the time of absenting himself or ot some time during
his absence, to remain away permanently from such place, or to avoid hazar-
dous ‘duty, or to shirk important service as alleged' (MCM, 1928, par.l30z,
p.143) * % *, . To .the extent that this provision attempts to extend or am-
plify the unambiguous provisions of AT 28 it is unsuthorized administrative
legislation * * *, iell established principles governing the elements of

the offense of desertion under A" 28 indicate that the requisite intent must
be entertained by the zbsentee at the time he quits his orgenization or- place
of duty 'in order to be guilty of a violation of thet Article # % %, It is
roted further that the Specification /herein/ alleges the intent to avoid
haze_'dous duty as concurring with accuseds' absenting themselves without leave
from their organizetion." (3) Specificction Reguirements: "I the Specifi-
cation had charged desertion gencrally without alleging any specific intent
whatsver, following the model specification appearing on page 238, MCM, 1928,
. Lpp.i,, the evidence would have supported the findings of guilty, the prose-
cution being free, in the sbsence of a direct attack upon the Specification
because of the vagueness or indefiniteness, to prove absence without leave
accompanied by any or 2ll of the specific intents.(l) not to return, (2) to
avoid hazardous duty or (3) to shirk important service % * %, The evidence in
the instant cace shows the existonce of the first intent but * * * not of the
other two. Slthough desertion may properly be charged without an allegation
of specific intent, ncvertheless when a certain specific intent is alleged

it must be proved. * * * The necessity for holding the record * * * herein
legally insufficient #* % * would have becn avoided had the 3Specification
cherged desertion generclly without alleging any specifi¢ intent. Where the
expected evidence .indicates the likelihood that accused entertained more than
one of the mentioned interests or raises doubt as to which of them hé enter-
tained, the specification should allege desertion generally without limita-
tion to only one specific intent, particularly vhen the ebsence is prolonged."
(4) Time of Trial: No prejudice resulted from trial threce days after ser-
vice of the cherges. iccused consented. (5) Accused; Statement: At the
conclusion of one accused's testimony on behclf of both accused, the law mem-
ber advised the other accused that he could still make a sworn statement in
his tshalf, but if he did so he could be questioned on anything that is in
the Specification. "The ruling of the law member in accordance" with MCM,
1928, par.12lb, p.l1l27, as above outlined, was proper. (CM ETO 5958 Perry et
al, 1645)

—— - -

Accused were found guilty of desertion in violation of AV 586, in that
they had gone absent without leave on 22 October with intent to avoid
hazar./ous duty (4" 28), to wit, an engagement with the enemy, and had
remained absent until surrender in Paris on 6 November 1¢44. HELD:
IEGALLY SUFFICIZRT. Pursuent to regimental policy to rotate units between
the line and rest areas, accused's unit, first, had been fighting, but
had then been placed in a rest area. "Although the tactical situation
at the front was static at the time and the platoon was occupying a de-
fensive position, some 20 casualties had been suffered in the company
from morter and ertillery fire during the preceding 3 weeks * * #,v Ac-
cused's outfit was sbout to move up to the front again. The platoon ser-
geant and guide had been told to inform the men, pursuant to usual custom.
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cne of the accused actually told a third member to get ready. The

above facts "being truz, and in view of the smallness of the unit, the
physical proximity of the members thereof to one another, and the fact
that at least two of the members of the squad (* * %) knew of the order,
the court might well have been justified in inferring that the accuseds
unit was under orders or anticipated orders involving hazardous duty but
also to show that .notice thereof and of the imminent hazardous duty was
actuzlly brought home to the accused." "There is no direct evidence

% % % showing * * * that st the time the accused absented themselves from
their unit they entertained the specific intent to avoid hazerdous duty.
However, since they ezbsented themselves under the ebove circumstances, the
eourt was justified in inferring that their -deporture was prompted by a
desire to avoid the hazards attendant upon their imminent return to the
front line." (CM ETO 5983 Myhand et al 1945)

- - - g -

Leeused was found guilty of desertion in violetion of AY 58 (47 28, in
that he went. cbsent without leave with intent to avoid hazardous duty, to
wit: participation with the enemy. HELD:; LEGLILY SUFFICISNT ONLY FOR L7OL
IN VIOLATION OF A% 61. The cbsence without leave was sufficiently establi-
shed. But "there is no evidence * % % that ot the time accused left the
regimental headguarters on 10 October, he intented to avoid hazardous duty
- % %, There is no evidence as to the location or activity of his unit at
that time or thereafter. His unauthorized absence for 25 days alone is not
probative of the intent charged, however it maey aggravate the lesser in-
ciuded offense * * *, On the contrary, the record as a whole strongly tends
1o negative the inference of an intent to avoid hazardous duty. It is un-
controverted that when accused left regimenteal headquarters he was on his
way back, volunterily, to his unit following the conipletion of his assigned
mission. He had discherged his share of the burden of combat prior to his
absence, he voluntarily surrendered at the end thereof and was immediately

.r2stored to his own squad, with which he performed creditebly in further
extensive combat operations. Lccused's denicl of an intention to avoid ‘
hazardous duty is consistent with the evidence." (Distinguish CM ETO
5437, 7304. Compare CM ETO 5958, 5234.) (CM_mIO 6039 Brown 1945)

"hecused was found guilty of fwo vieolations of A 58 (4% 28), each alle-
ging that he cbsented himself without lecve from his organization with
intent to avoid hazardous duty. EELD: LEG/LLY SUFFICIENI. "iccused ini-
tially absented himself from his organization at a time when it was occu-
pying a secondary position on the Anzic beachheed some 1,000 yards from -
the front lires. DNumcrous casucltices were being suffered * * * as the
result of continuous and heevy shelling. He remeined absent until he was
'picked up' epproximately one month later. "hen questioned * * * he stated
that he had left because 'hé couldn't take it any more'. Shortly after .

#® % % he again cbsented himself *.% %, Although his unit was in a ‘rest
area' at this time, it appears that such area was a rest arca more in
name than in fact. The area was on the Anzio beachhead, was subjected to

57~
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occasional shelling and wes separzted from the enemy lines by a distance

of only a mile and a half at the closest point, and the enemy lines were
nowhere more than ten miles distance." About 3% months later, he surren-
dered himself "only cfter his unit had broken out of the beachhead end had
gone on to participete in the campaign in Frence." The evidence sufficiently
supported the findings of guilt. Nonethecless, it must be noted that the
record is far from setisfactory. "iccused's duty assignment within his com-
peny is not shown; testimony as to the various movements of his unit and the
time when those movements took place is vegue and in some instances completely
lacki.g; no mention is made of the past activities or record of the accused.

or the exact circumstences existing at the time he absented himself; no evi-
dence &s to his mental condition appears in the record proper; there is no
indicstion of the reason why accused was twice hospitalized; and the record
generclly is deficient in the precisec development of relevant facts. 4n
accused is entitled to have all the evidence both for and against him duly
presented to the court in order that it may make intelligent findings and so
that, if accused is found guilty, a just sentence may be imposed. 4 full
development of the fasts is also-desirable so that the appropriate authorities
will be furnished a basis for the exercise of clemency, if warranted."

(CM_ETO 6079 Marchetti 1945)

- .-

Accused was found guilty of desertion (3 October - 20 November 1944) in
violation of LW 58 under AW 28 circumstances, in that he absented himself
without proper leave from his place of duty with intent to avoid hazardous
duty, to wit: Combat with the eremy; and remained away until apprehension
more then 1% months later. FHELD: LUGALLY SUFFICIENT. (1) Evidence: "Apart
from accused's statement, received in evidence by stipulation, the only
other evidence as to his alleged absence without leave with intent to avoid
hazardous duty was that on 3 October he said to the clerk of the Service Com-.
pany, **#%* Infantry, 'he was coming back out of the hespital and returning
to the company', that the clerk told him 'the company was up on the line at
the present time', that the acting first sergeant of Company *#% did not
know accused but did send a message to W#** regarding him and 'no one bearing
the nane of accused reported to the company', which on 3 and 4 October and
for a time after that was engeged in combat. - The foregoing facts presented
suffi~ient evidence to warrant a finding by the court that accused was absent
from his organization or place of duty without leave (CM ETO 527, Lstrella)."
(McM, 1928, par 114, p 115.) "The full statement of accused to the investi-
gating officer contains his confession to the offense alleged and shows that
he di¢ absent himself from his place of duty (then the shortest practicable
route to his company which was at the time engeged in combat) with intent to
avoid hazardous duty. Since his absence without leave was shown by evidence
outside of his confession and constitutes the corpus delicti of the offense
charged * * *, his confession was properly admitted in evidence and all the
elements of the offense charged were thus supplied and fully supported the
court's findings of guilty." (CM ETO 6221 Redriguez 1945)

- . -
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Accused was found guilty of desertion in viclation of A 58, under AW 28
circumstances. EELD: LEGALLY SUFFICIENT. "The evidence **** shows that »**x
accused absented »imself without leave from his orﬁanlzatlon when it was
close to the enemy, was alerted and was momentarily expecting to take an
advanced position to resist the enemy counter attack. The proof rather
indicates that the motive * * * wes not fear. Rather it appears trat he
went off to 1ndulge his annetlto for liquor, or that his conduct resulted
from kis heving theretofore overindulced to the extent that he lost all
sense of responsibility for the performance of essential duty at a crucial
time. Accused had a known and grave tropensity for drink., The evidence
indicated that at 3 p.m., 1€ December /date of offense/, he was in a state
of intoxication. But his condition was voluntary. His willingness to put
himself hors de combat through drink necessarily involved an intent to
shirk his cuty, hazardous duty at trat psriicular time and known by him to
be such, ¥ * * When a man has a known Quty to perform, a deliberate engage-
ment by him in conduct which he knows will render impossible performance
bv him of his duty certainly carries with it, legally, an intent nect to
perform his cuty. And if as a consequence of is misconduct, involving
suck intention to flout duty, he separates himself from his command, he
can properly be said to have intentionally absented himself, * x * AW 28
does not condemn such cenduct only when it is inspired by fear, It is
probebly far worse for a man to keep out of combat througr lsziness or
through preference for a faw hours slsep than it is for a youngster who
is so afraid that his feet wen't meve. The lcpguare of AW 28 is cer-

talnly susceptlble of this conclusicn,® (Ci £ET0 6626 Lipscomb 1945)

Accused was found guilty of desertion in violstion of AY 5¢ under A7 28
circumstances, and of sbsence without leave in viclation of AW 61, FELD:
LEGALLY SUFFICIENT, (1) Condonation: "Thre evidence shows trat following
accusad's return to military control on 9 December 1944 he was ordered by
his cempany commander to be sent to his platoon which he did. The MCH pro-
vides that an vnconditionsl restoraticn to duty without trial by an autho-
rity competent to order trial may.be pleaded in bar of trisl for the de-
sertion to wihich such restoration rslates (iCM, 1928, psr.69b, p.54 * * %),
Altrough the facts herein tend to show a restoration to duty the evidence
does not conclusively establish that condition nor was accused ordered to
rejoin his unit by any perscn with authority compstent to order trial, He
remained with his unit only 3 days and was then placed in confinement
awaiting trial., AR 615-300, po‘.lé(g) ~rovides that 'Tre authority to
remove an administrative charge of desertion ¥ * % is specifically dele=-
gated to all oificers exer01s¢ng :vnoral or soec1a1 court-mertial juris-
diction'. There is no showing herein that any administrative action was
taken by any parson co,petent to remcve thé charge and accordingly there
is no condonation of tTe offense * % * " (CM ETO 6766 Arnino 1945)
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Accused was found guilty of desertion in violation of A¥ 58 (AW 2¢),
after *is ahsence witHout leave 20r mors then 7 months 1u“ alléged'intent
to avoid hazardous duty, to wit, combat with the enemv. Fe ‘was sontenced to
be. skot to death by musketry, VELD: LEGALLY SUFFPICIINT, (1) Court. Fember-
ship: Lt *** !was not the accuser, did not 1nvestigaté the casec end was not
call d as a witness at the trisal. liis. only connzetion with tho, case was the
fact, that re had Jn +ue course of his duties secn orima facie evidence of
accused's absence witrout leave." His acts of signing the extract copy of the
morning revort Qnd a 1mt ter to similar effect were nurely administrative and,
in tre abscnce of indication of injury to any of accuscd's substantial rlg%ts,
any hrrcgulerltv involved in his sitting as a membér of the court mey be-re-
gardzd as hermlcss (ETO 2471, 4967). (2) Stirulstion: "The record. does not
cxpressly state that accussd assentod to the stipulation &s to the testimony
of Lt *x* concerning the teking cf accused's sgtatement, which, it will be
essumed, ¥ * ¥, amounts to a confession.® However, defense counsel agreed to
its admlsclon The stirulation was signed by accused as well as by the defense
counsel and the trial judge advocate., "It is not essential that the record
show accused's verbal assent. to the stipulation * ¥ ¥ and te assertions of
defense. counsel in accused's »resence, coupled with the fact that tre subject
matter of the stirulation and statement were uncentroverted and trat accused
sigred both, warranted the court in concluding that there was no doubt '
to the accused's understanding of what is involved' in the ctlﬁulatlon."
(3) Confession: * Defense counsel "specifically stated that tlere was no.
objection to t' e admission % % ¥ of tle statement so made by accused., Trere
is no indication that it wss ctherwise tran voluntarily made, The cornus
delicti of the offe ense, absence without leave * » * was established » » *,
"The stirulation * * ccncerned testimony as to tre taking of accused's con-
fession, which was a separate document, sign=d and verified by rim, Such
stipulation is to hte distinguished from onc w ich in itself 'practiczlly
amounts to a confeszion'", (See MCI, 1927, op. 136-7) "But, although it
was far from a stirulation of ultirate gwmilt, it marlfed/blose serutiny * ¥ %
before acceptance in this highly serious case. Likewisd, the Board of .
Revicw * ¥ % ghould carefully scrutinize stipulations." However, ro
prejudicial irregulerity sppeared hercin., (4) Accused's mental capacity
was sufficiently established. (CI7 ZTO £810 Shapbaush 1945)

(lst_Ind, CM ETO 68210 Shambaugh 1945) Accused had practically no
education, and is virtually iiliterate, He had neither previous
convictions nor bad time. His present company commander had no
_knowled*e of his charecter or efficiency. "Although accused's
absence endurad over seven months, the evidence * * * fails to
show a deliberate design to sscure incarceration in order to
avoid the perils end hazards.of combat (as in CM ETO 5555, Slovik,

and Cl ZTO ‘565, Fendorek), and points to cowardice on accused's
part rather than criminality." It is ;ndlc:ted that the death
penalty herein is severe.

=60= -
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Accused was found guilty of desertion in violation of AW 5& under AW
2¢ circumstances, to wit: that he absented Vimself without leawve- on or
about 5 December from his place of duty with intent to avoid hazardous’
duty--"engage in combat wlth the enemy ‘in ris capacitv azs rifleman and
did remain absent * % ¥ until he surrendered" on or zbout 23 December.
HELD: LEGALLY SUFFICIINT.- (1) Evidance: Accused's orgenizetion was in
almost continuous corbat from 3 December to 22 Decc mber 1944, "Early
in the morning on 5 Descember, accused, who on 3 and / December had been
ireated for diarrhea at the regimentel aid station, again secured per-
mission to go on gick call, VWhile the company crossed the Szar, he re-
ported to the aid station and there resceived trecatment for his ailment,
which was moderately severe but not incapacitating. Although he was
marked 'recturned to duty' after receiving trsatment on 3 end 4 Docember,
the regimental surgeon * * % may have told kim thot hc nced not resioin
his company for 'a day or two'. However, the surgeon was positive thet
if he did so inform the accused he did not grant him permission to 'stay
away' for more than two days." . Instead, accused rejoined a rea-zchelon
kitchen, and did not rcturn to his organization until 23 December after
it had withdrawn to a2 rest area. In passing upon whether accused was
guilty of =n AW 58-28 deserticn, "the case of CI ETO 4702, Petruso, is
of interest. In thst case, accused was wounded while advancing with his
company during an attack vwherenrvon he 1lsft the line of advance and re-
ported to the battalion aid station, The medical officer in charge of
1@ aid station trected his wounds, which he pronounced non-disabling,
and directed kim to return to his company for duty. Accused instead
went to a battalion hzadquarters where he remained for threec days after
vhich he reported to his unit. In the interim the company engaged in
‘ssvere fighting." Accused wes found to be guilty therein, "The instant

ase presents the same genersl pettern as that presented by the sbove
case, with two eycentions., There accused was dirzcted te return to his
company immedistely.unon receiving treotment and instead went to bat-
talion headauarters, Hsre the accussd probably was told after receiving
trectment that he need not rejoin his unit for 'a dav or twe', end,
although he did not return to thet portion cf his company whic' was en-
gaged in combat across the river, he did return to a rear echelon de-
tachment of his own compzny. These differsnces » * * do not affect the
.% % % principle involved, Although accused may have been told he need
not rejoin his comveny for a day or tvo, he was under a duty to return

at the expiration of tris period and, since he was a rifleman, this duty
involved returning to his platoon, not to the kitchen. Instsad, he took
advantage of the opportunity offorded him by his legitimote presence at
the aid station and the limited gront of authority given him by the
r:gimental surgeon to aveid furthor hazards of battle, * % % He remained
in comparative safety for 2 poricd of approximeotely two weeks % * ¥ and
returned to his unit only aftzr it withdrew to a rest area. By fsiling
to return to his propasr place of duty at least by the evening of 7 De-
c:mber he ebsented himself without lcave * * %, and the court was war-
ranted to finding thct the absence was wotlvqted by intent to avoid
hezardous duty, (2) Varience: Y“The proof showed that he initially absent-
ed himself from his nlacc of duty rather thoan his orpgs snization (und the
court so found by exccrtion and substitution) end that such initial absence

bl
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took plzece cn 7 December rather then 5 Decermber, . However, the words of
the 3necification 'absenting himself * * % from his organizstion with in-
tent to zveid % * * [engaging/ * * ¥ in combat with the enemy in his capa-
city as riflemsn' were designed and are broazd cnough to cover the specific
kind of corduct here shovm, i.c, failure to return to his place of duty
after recc1v1ng Arcotment ot the 2id station,. The words of the- Specifi-
cation 'on or about 5 December 1944' were sufficisntly broad to pormit
proof of the occurrence of this offense on 7 December 1944 (Cf: CM ETO
5953, Pyers.". Thore was no real or substantisl variance. (@M _ETO 6£42
Clifton 1945)

-t - - -

Accused wes found guilty of desertion in violation of AW 52, under AW 28
circumstances, HELD: LEGALLY SUFFICIENT. (1) Ths Evidence: "Some time after
1 December the company of which acrused was a member was in a rest area in
* % %, France, whcnce it moved southwest approximately 20 miles to * ¥ %,
Thercafter, and prior to 20 December, it moved sbout 60 or 70 miles northwest
to the vicinity of * * ¥, Luxembourg. On 20 December, during a change of
pesition nocar * % % ZLuxembourg/ accused was found to be missing but was
located on the morning of the 21st .and ordercd to return to his company which
he did. However, later that same day, he again absented himself without
leave, On 21 December von Rundstedt's offonsive was in its fifth day and
accused's company was only about ten miles from the southcrn flank of 'the
bulge!, According to the first scrgeant Zsole w1tnoss/ the company had
been 'getting ready to fight the Germans' during the northward movement
and during accused's absence, ten milcs soutresst of Bastogne., Accused did
" not rsturn until 29 December after his company withdrew for reorgsnizstion.,
In vizw of the gravity of thz situation existing at the time, the obvious
end widely known necessity for promnt counter mezsures._to stem tke advance,
the ~revious movement in the direction of the southorn flank of the salient
and the proximity ¢f the compeny to the enemy, the court was justified in
inferring that &t the time accuscd absented himself he had knowledge of the
facts which would reesoncbly lea¢ him to believe he would shortly bhe en-
gaged in hazardous duty., Urder thc circumstarces horc shown, the court we
also warranted in concludings that he cbsented himself to avoid such duty."
The finding of guilt wes suprorted. (2) General Comment: "The instsnt record
* ¥ ¥ is unsatisfsctory in thet it fails to show with ccompletness and pre-
cision the fzcts and circumstances leading up to and surrounding the commis-
sion of the offensc charged., Among other things the prosecuticn did not in
all instances show the precise dates upon which sccused's company cffected
the various movements concerning which tie first sergeant testified end the
evidence of rccord bezring upon the tactical and gcographical relation of
the company to thc enemy on the day accuscé absented himself is extremely
meager. The members of the court * * ¥ were undoubtedly generally familisr
with these facts o2nd for that reason it may have becn thought unnecessary
to bring them to their attention. Yot it should be remembered that those
who review the record are not necessarily possessed of similer knowledge
but must, in the mein, gather their knowledge of the cass from the record
itself. Failure to develop fully cll reclevant facts is cspecially subject
to valid criticism where, as hcre, it apnears that such facts were readily
and easily susceptible of proof, While it is the opinion of the Bozcrd of
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Review thet the rccord of trial is lcgally sufficient despite these de-
ficicneies, this is true only becausc of tha backeround of accused!s
sctions in the instant case - von Rundstedt's winter offensive which
started on-17 Decembsr 1944 and succceded initially in curring a wide
salient through northern Luxembourg and casterr Belgium - was of suf-
ficient importance, moment &nd notorictr thet the Boord of Review may
take judicicl notige thereof." "When the testimony * * * is supplemented
by reference to the map end read in the lizght of events which the Board
judicizlly knows", it rust be concluded thot the finding of guilt was
‘supported. (CM_ETO 5934 C-rlson 1945)

Accused were first charged with violations of AW 75. The charges were
subse~uently changed to show violations of AW 58 under AW 28 circumstances,
Both accused were found to he guilty of the latter charges., HELD: LE-
GALLY SUFFICIENT. (1) Pre-Trizl Practice: - "The peners accompanvins the
record of trial and the charge sheets disclose that the original chargss
rreferred against esccused were laid under the 75th Article. The date on
each charge sheet - 7 January 1945 - is the same as the date of each
original verificetion by Captain * * %, the accuser, The chargss were
referred to lst Lt *¥** for investigaticn under A¥ 70 on 9 Janusry 1945,
The . investigating officer completcd his investigation eand made his re-
port * % ¥ on 11 Jamuerv 1945, Thereafter on 13 January 1945 the charges
were forwarded * * % with recommendations thet the accuszd be tried for
'the offense committed and chargsd sgainst them under the 75th Article
of War.'" The battalion commender recommended re-investigation, and
trial under AW 52, "Accompanying the indorserent was a certificats of
the original investigating officer" stating trat a reinvestigation under
a new/ AW 58 charge was made; that accused ncither wanted tc cross-examine
any wWitness nor make a statement., "Over the original charge on each
charge sheet there has beon stapled a picce of paper which bears the
charges as set forth" under AY 5¢-28, "Each of these stapled rieces of
paper bears in red ink the initials 'ABM!', which are doubtless those of
Major *x¥, the trial judge advoczte of the court beforc which the accused
was arrciegned and tried. There is no cvidonee thst the accuser, Captain
*x%, was afforded the oprportunity of either withdrawing as accuser cr
reverifying the charges after théy had besn changed from the 75th Article
~of War to the 58th Article of War. The inference, therofore, is reasonable
that this slteraticn of matter above his signoture was made without his
knowledge or crnscnt. Although not shown «s cnz of the documents accom-
prnying the record of trial, the implicction is indisputabls that the
shifting of the chorges * * * after the original charges were signed and
verified by tho cccuser was prompted by the letter of 5 October 1944
(signed by the Theater Judge Advocate) from Hg, ETO, which is" set forth

ae v

intenso in CM ETO 4570 Hawkins. Upon the heldings Zin Cli ETO 4570 and
5155/, it is now concluded that the pre-trial practice herein did not
injure or impair the substantisl rights of either accused or affect the
Jurisdicticn of thc court before which dccuscd weres 2rraigned. However,
the practice wes highlv irreguler. (CM_ETO 5997 Jennings 1945)
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Accused was found guilty of dessrtion in violation of AW 58 under AT
2€ circumstandes. EELD: LEGALLY SUFFICIENT, Accused's two absences without
lecave as charged were shown, YAt the time of his first abscnce, his orga-
nizaeticen had moved-to an assembly area and rcforized vreraiow: te joining
the *#*th Infantry Division in an attack against the enemy * * %, Their
position was then being shelled 'continuvously' aend the company suffered
casurlties. At the time accused absented himself on the second occasion,
his company was again prepering to move out in attack against the cnery.
This time the rovecment was towards *¥¥, France, when the company 'ran into!
heavy fire from enzmy" weapons. "As a result of this engagement accused's
comp: .y commander was wounded and tha company ccnsidersbly discemganized.
Pricr to cach of these engagements accused was present with his company but
cbsent therefrom during and subsegquent to the bettles." The finding of
guilt wes supported. (Gl ETO 7153 Scitz 1945)

- - - -

Avcused wes found guilty of desertion in viclaticn of A7 58 under AW 28
circumstances, and of willful disobedience in violation of AW 64, HELD: LE-
GALLY SUFFICIENT. (1) A7 58-2€: At the time of accused's initial absence,
accused's cerpany "was entronded in 2 defensive position in the front line
snd being subjected to enemy ertillery and rerter fire." . Accused admittedly

~left because "he was in 'mortal terrcr' and thst he 'fled' from his front
line position with only ‘the ‘thought of getting awey from enemy shellfire,"
The AW 58-22 offense was esteblished. (2) The Willful Disobedience was
likewise established. Accused was given a direct oirder by his superior -
officer "to return tc his compeny in the front lines and * % * he will-"’
fully discbeyed this command. Accused was given several opportunities to
obey yet he repeatedly refused, steting on several occasions that he could
nct stand combat and could not take it anymore. His refusal was deliberate
and willful and continuous," Accused's guilt hereunder wes established,
(CM ETO 7230 Marnanti 1945) ‘

Accnsed wes found guilty of absenée witheout loave in violation of AW 61;
and of desertion in wvioleticn of AW 5¢ under AW 2€ circumstances. FELD: LE-
GALLY SUFFICIEXT. (1) The initial AWCL was adequatecly shown, - (2) The secend
deser*tion offense -cccurred =zt a time when "accuscd and his unit werc before
the enemy and that he 'escaped'! from his confinement in an unlocked cellar
without a guard, pending trial for" his earlicr absence. He "went to the
rear without authority for the zdmitted rurpose of aveiding enemy artillery
fire ' hich was being received when he left, and remaincd absent until he
surrendered some distance away more than a menth later.” The sole important
questicn is whether accused could have commenced an AW 28-58 desertion from
z2_status of restraint. U"There was no mendatory requirement that accused be
restrained pending trial end the restraint imposed was renuired to be cnly
the minimum necessery under the circumstences (MCM, 192¢, ner.19, p.l13).

His status of temporzry restraing pending trial for his prior absence was
whelly different from thot of ¢ garrison or general prisoner in confinement
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directed by 2 court-mertizl sentence, in thst it was not punishment in. eny
sense but merely a mrtter of adminisitrstive convenience unrel=ated to his
guilt of any offense, which was not then estzblished. He was presumed
innocent until proved guilty and accordingly could nct be punished as a
convicted s~ldier % * %, . Although cne incident of his status was that he
might not berr erms (AR 600-355, 17 July 1942, par.7¢), nevertheless, he
was available for the perfermance of routine duties (CM 127903 (1918),
Dig.0Op.JaG, 1912-1940, sec.427(2), p.290), which vnder tho circumstances
shown, might well be hazerdous, [icreover, his restraint might qt eny time
be directly terminated (* * % Dig.Op.JAG, 1912-1940, sec.427(1), p.209-290),
or constructively terminated by an order to perform military duty or duties,
hozardous or othervise, inconsistent with his restraint (x * * III Bull JAG
360 * * ®), The terminaticn of his restraint was a matter resting in the
judgment of his commanding cfficer * * %, Should the necessity crise, as
it well might, thet cfficer could immedistely order accused inte active duty
cf @ hezardeus noture directly or indirectly relsted to cction against the
enemy., It was accused's duty to remain in the cellar which was a hazardous
p ~ce at the time, Vhen he left he escopsd existing hzzards and perils of
battls, * * ¥ For soldiers in and ncar the front line of battle where
manpower is alwcys a vitzal and prime necessity, hazardous duty is ever
present or imminent, regardless of the fact thet they may be temporarily
relieved frem sctive porticipztien inccembat’ for a wide variety of reasons,
It is reascon~ble to_infer that accused knew this and that this knowledge,

at leest in part, motivated his departure. His duty was to remain in the
cellaer pending his trial and penéing the asdignment to him of any duty his
commanding officer might see it et zny time to impose upon him, * * *
Hazardous duty and importent service invelved in action.against the enemy
were, to accused's knowledge, recsconzbly imminent for him * * #¢,  The
finding of AW 28-58 guilt was supported, (CI ETO 6¢10, Shambauch; 5437
Rosenberg). (CH_ETO 7339 Conklin 1945) '

Accused member of an Infantry Divisicn was found guilty of desertion
in viclation cof AW 5¢ under AW 2¢ cirevmstances in that, on or sbeut 24
December 1944, in the vicinity of » * *, Luxembcurg, he went sbsent with-
out leave with intent to avcid hazardeus duty, to wit: participaticn against
the enemy," HELD: LEGALLY SUFFICILFT.  "This is a typical 'battle line!
deserticn case und of a pottern familisr to the Beord of Pevizw. The evi-
dence is definite and pesitive thet on the morning of 24 December 1944 ac-
cused's organization was in _nctive combat with the enemy. The Beard of
heoview may take judicisl notice of the fact thet at this time the Amcrican
military forces were rcsisting to the utrest the =advonce of the Germans
into Luxcmbeurg and thot 1t was cne of the mest critical periods in the
German offense of December 1944 (CM ZETO 7148 Gicmbetti %¥%), At this
mement accused left his company e#nd ploce of duty witheout autherity and.was
ar:ent feor 18 d=ys., There is evidence thet accused wes actually nresent
with his company on the errly morning of 24 December. The court was there-
fore justificd in inferring from this evidence that he possessed lknowledge
of his company's tactical pesition and knew that it was engaged or sbout
to ve engaged in shorp combet with the enemy. In the absence of an

)
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explanation from him the court was authorized tc ccnelude that he deliber-
ately and willfully sbsanted himsclf te -oveid the hezards and perils of the
immediate cperations against the enemy invading ferces. The recerd is le-
gally sufficient to support the findings of guilty." (C¥ ETO Ceses: 4570,
Hewkins; 4701 Minnetto; 4783 Duff; 5293 Klllen, 6023 Filner.) (CH ETO 7413

Goecl 19452

- e - -

tecused was charged with twe desortions in violaticn of AW 52 under AW
22 circumstonces, On the first specificatien, he wes found guilty of the
lessar offense of AWOL in viclaticn of AW Al. On the secend specificeation,
he was found guilty as cherged, HELD: LEGALLY INSUFEICIENT.-OF THE SECOND
SPECIFICATICN FOR !ORE TEANM AWOL IN VIOLATION OF AW 61, "when a specifica-
ticn slleges desertion with 1ntent to aveid hezardous duty, this intentment
rust_be proved, arnd tke burden is con the preosccuticn te esteblish itx¥x, This
burcden is not discharged by 2 mcre showing that accused's crgenizatien was
in combat during his abscnce, In crder to susizin findings of guilty, it
"is nescessary thst substenticl cvidsnce recscnobly supoort the conclusicn thot
ceeused initially =bsonted himself witheut leave (1) with Lnovlodge of the
hezerdcus dutv “Cﬂrlred of le- and (2) with intent to ~veid its perfermonce,
Intent may be inferred fron t%b fret thet zerused's sbsence without leave
affected - or wes initisted vnder cirecumstances reasonnbly ealeulated tc
effect - aveoidsnce of the srecific hrzardous duty of mulcn ha had knowledge
2t the time of his depzrture. In the case under ccnsideration, with refercnce
to Specification 2 * ¥ ¥, the only evidence having =ry bsaring whetscever on
the tactical situcticn of accused's compony on £ November is the first ser-
geant's testimeny that 'in the middle of Octcbor, we were in o defensive
positicn in the vieinit— of N#*:% ond in the month of Nevember we were in
the attack until the first week of Decs:rher', further that on 8 Noverber
194/, the organizaotion wes cgain at E¥»% Fronce. There is no evidence cf
notice to or knowledge on the part of the-accused cf any specific hazardous
duty facing nim as a member of his company on or about the date of his
initial sbsencse [8 chembeg/. To infer such knowledge from the meager,
vague and general testimony quoted above, and to use the inference thus ar-
rived at as the basis of a further inference of intent, exceeds even the
broad limits of judicial discretion sccorded courts-murulql in determining
such recessarily inferential issues of fact. Accused pleadsd not guilty of
desertion with intent to aveid hazardcus duty, end the legal nresumption of
innc :nee until oreoved guilty has not been overcome by any substantial evi-
dence capable of suprorting the necessary inference of intent., The evidence
therefore sustains only so much of the findings of guilty of Specification 2
as irvolves the lesser included offense cf absence without leave in violatien
of A% 61." (CM ETO 7532 Ramirez 1945)

(st Ind; ETO 7532 Rarmirez): "The trouble with this case is that the
charges were not nroper and it was poorly tried. AWOL from & November
1944 to 3 January 1945 is so prolonged that intent b desert could be
irferred from the absence alone- had ordinary deseruloq been alleged.
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But the specification alleged special desertion with intent to avoid
hazardous duty, which therefore, had to bs proved, There is no testi-
mony at all as to November &, The only witness; the company first ser-
geant, was on leave in Paris on the 8th and $th and testified that he
did not see accused during the, wonth of November. Therefore the convic-
tion of desertion must fail."

Accused was found guilty of desertion in violation of AW 58 (AW 28 cir-
cumstances). FELD: LEGALLY SUFFICIENT.. Teswimony established that accused's
unit had been attacking, and then went to * * * for reorganization and train-
ing; that 9 days later VWthe company moved cut approximately one mile north
of * * ¥ under security", at which time sccused was missing. After a consul-
tation with the dictionary definition of "sscourity", it is held: "It thus
may be seen that in Army terminology *x*'s testimony indicated that the
unit was on the aforementicned Gates either in contact or imminent contact’
with the cnemy." Accused left his company when it "was moving forward
after a few days of rest and reorganization., * + * The court fairly inferred
that accused at the tims of his departure knew th* perils and hazards
confronting his unit and he absentad “imsel“ wirl. the intent to avoid thcm,"
(Ck ETO.7688 Ruchanan 1045)

Accused was found@ guilty of desertion in violation of AT 52 under AW 28
circumstances, HELD: LEGALLY SUFFICIENT. "Accused vith knowledge of the
fact that he was ordered to depart ¢ . a rcconnaissaiace patreol which in all
probabiiity would encounter thes enemy and thereby biccome invelved in combat
with him, deliberately left his command vithout authority. His departurce was
prompted by one motive alone, viz, the desire to avecid the hazards and
perils of patrol duty." He was guilty of a violation of AW 58-28, The ques-
tion of his mental responsibility was onc for the trilal court., (Note that
accused stated that he had previcus_y asked to be rziieved for a couple of
days because he "couldn't take any rore", but that his remuest had beon
refused.) (C!" ITO €028 Burtis 1945)

Accused was found guilty of desertion in violaticn of A9 58, under AW 28
circumstsnces, HELD: LEGALLY SUFFICIENT. Accused's ceompany, part of the
battalion reserve, moved out of E*** shortly before ncon cn 23 November, Its
mission was to relieve the tank units then located nuar St *¥* (approximately

3% miles distant) which it did on 24 November. It zrgaged the encmy near
that village and captured a town northeast of it. 4f%er a short vause it
advanced to the Saer River, crossed the Saar and E*#** rivers and attacked
into Germany, The Board of Review takes 1u41C¢al nctice of the fact that
such movement was the commencement of a major milizary overation.!" "Prose-
cution's evidence is clear and convineing that accused without suthority
left his organization immediately prior to an advance movement directed
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against thc enemy. By his own admission * * %, the company on 23 November
was 'getting ready to move * * * up to the front' when 'he teok off and
went to H**x, France', The facts nroved by the testiiony of the first ser-
geant coupled with accused's incriminating admission®, permitted the court
to infer that accused, "with full knowledgc thst his organization was about
to advance to an attack upon the eremy, which was locstzd but a few miles
distant, deliberatcly absented himself without authority in order to avoid
the battle perils and hazards which he knew were facing him, His guilt was
proved beyond all doubt,” (Ci! ETO £083 Cublev 1945)

After his respective absences for eight, eight, tvo and three days
during December 1944 and January 1945, accused was found guilty of four de-
sertions in violation of AW 52, under AW 28 circumstances, HELD: LEGALLY
INSUFFICIENT TO SUFPORT THE FIRST "DESERTION, LEGALLY SUFFICIENT TO SUPPORT
THE L&ST THREE DESERTIONS. (1) First Absence: Eviderce: "The evidence shous
that throvghout the pecriod of his unauthorized absences accused's company
was continuously cngaged in operaticns against the-encmy and, with respecct
to Spzcification 1, that on the day before the first absence (17-25 December
1944) the company, located in a rest area wherc it had been for an undis- '
closed period, was alertcd to move on thrae hours notice, There is not..the
slightest evidence, however, as to accused's situation or his connection with
- his company or that he knew of this alert. Thes evidence shows only that he
was reported absent without lcave at reveille at CA430 hours 17 December =nd
that his absence was later confirmed, It may have been thet accused deperted
because of the alert, but this may not _be inferred frem vroof ‘of -his absence
alone. In order to support the findings -7 guilty of the offense charged, -~
the record must contain substantial evidence of the notificatien to accused
of imminent hazardous duty * * %, Such proof is nct supplied by evidencé
merely of abscnce without anthority * * ¥ or by evidence of accused's
knowledge that he was absent without zuthority * * %, This case is’
distinguishable from those in which the evidence showed that the accused
was prescnt with his orgenization and engaged in active operations against
the enemy at the time he absented himself without authority. In such cases
noticc to the accused of existence and imrminence of combat and its hazards
is inherent in thc situation * * %, Accused's statement that thc reason he
absented himself without leevec was that he wished to obtain further insurance
is not in itself probztive of an intent to avoid hazardous cduty." The
findings on the first Spceification were insufficiently supnported for more
than an AWOL in violation of AW 61. (2) Last Three Alhsences: Testimony in
regard to these abscnces shows that "the company was enrncaged in direct end
immediate operations against the cnery in the vicinitr of #%x, %, *ex)
Luxembourg, Accused was reouired to be present with his comveny. The
inherant tacticel situation was notice to him of the existende and imminence
of battle hazards and perils * * *, In each instance when accused left
without authority, hec was in arrest of cuarters * * *, The' fact that accused
was in a status of restraint pending trial did not render him imrmune from the
hezardous cuty of participation in operations against the enemy (CH ETO 7339,
Conklin), Bafore each abssnce he was present with his company, which was
continually moving forward and attacking *he enemy, and he was svailable,

s
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although in temporary srrest of quarters, for sny duty, hazardous or

ctherwise, which his -cormanding officer might see fit at cny time to

irmpose upon him., That he knew this and that such knowledge motivated
Lis successive unauthorized departures is, under the circumstances

% * %, gn inescapable conclusion." (C!_ETO_2300 Prxson 1945)

Accused was found guilty of desertion under Al 58, involving AW 28
circumstances which occurred 17 September 1944, - He was also Hund gullty
of misbehavior before the enemy in violation of A7 75, by running away
from his place of duty-on 27 September 1944, HELD: LEGLLLY SUFFICIENT.

(1) A 28-58: Accused, with a long and honcrable service, had been trans-
ferred from a riedical buutallon to- dutv with an infantry bgttullon Re—
porting at the medical aid station, he was told to walt until transpor-
tation would be available to take hlm to his place of duty, His new outfit
was then in corbat--a matter of genersl krnowledge. Later, sccused could
not be found, He surrendered three days later, ”The Beard of Review

may take judicieal notice of the'W"ﬂdlng of the Seventh Army and the 3rd
Infantry Division as a unit thereof on the southern coast of France on

15 August 194L; the Army's rapid-northern advence ard junction with the
Third Army near Chaumont, France, 14-September 19L4, and of the Seventh
Army's capture of the City of Epinal, France, 24 September 3t % %, Thege-
events were described in the press throughout the world as they occurred,
and in communiques issued by the high ccmmand, -Reference to anv authentic
map reveals the following pertinent facts: Lure; Ifrance, the provea loca-
tion of the # * - Battalion in corbat 17 September 194/ is 335 miles from
the Liediterranean, representing an advance of thet distence in 33 deys;

Vy les Lure, the locatlon of the regimental aid station's site at the

time sccused surrendered there 20 September 19LL, is 11} miles north of
Lyre; and Rupt-sur- coselle, the scene of accused's al¢eoed of fense in

the eaction there on 27 Septenber is 7- miles northeast of Faucogney,
Epinal is about 35 miles north of Lure, Under such circumstences, there
can be no reasonable doubt of accused's knowledre on 17 September 1944
that the regiment was in corbat as testified., During conbat, thet tlere
will be certain unmistakable battle activity in and around reginental
installations is so self-evident as to be axiometic within the militery
knowledge of line officers, of which the ccurt was composed, 'Some matters
of judicial knowledre are so self evident as to be ever present in the
mind, so that they natuwally enter into a decision of anv point to which
they have gpplication.' (31 C.J,Sec., sec, 13c, p 522. There had bean
the continued rapid movement of thw carpaign, Tlere is also to be consid-
ered the fact that accused was then at an ald station within four miles of
the front lires, where he could hardly have f{ailed to see and hear friendly
and enemy cannon and to observe the tenseness, the excitement of men, and
the rush of traffic, - They are the inevitable accompaniments of battle
which at a regimental installation could not have been unobserved or mis-
understood, £ccused received aotirc of his a%s:gnront to a battalion
section, which, as he must have known from expericnce, meant duties as a
company aid man or litter bearer in close proxinity to the front lines

* % %, Hazardous duty related to combat, of which he had knowledge and
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experience, was therefore imminent, and 1t may be 1nferred that he left -
with the specific intent to avoid it s e (2) I775: "Accused was
found two ard a hzlf miles from his comrany, afver belng present with it-
as an aid man for two days, The company was then engaged with the enemy,
He said he could not take it and refused to return, The evidence susteins

the finding of guilty 3 % *,% (Cl ETO 6637 Pittala 1945)

Separately charged but tried togcther, both accused herein were found
guilty of desertion in violation of A .3 under AW 28 circumstances, after
their A0L in France on 20 November 1944, terminated by surreonder on 2 Dec-
erber, HELD: LEG:LLY SUFFICIZNT ONLY FOR AWQL IN VIOLATION OF AW 61, "The
evidence shows that on the morning of the day before accused absented
themselves without authority, the first sergeant and platoon leaders of
accuseds' company, located necar $¥%¢, France, were notified by the company
ccmmander that the company was not in a rest area but was in COrps reserve
and could expect to be celled’ forward at any moment, It was the general
understanding that the company was on the alert., The day after accused
absented themselves * 3 % the company noved out and was engaged in combat
throughout their absence. There is not the slightest cvidence in the re-
cord as to the activity of the company,-tactical or otherwise, or of either
accused on 19 November or prior thereto, or that either of accused knew
of the alert, ¥ ¥ % The evidence that they went to H*®¢ with esnother mem-
ber of their company without authority and of their continued unauthorized
absence for 13 days is not alone probative of * %.% potification or of
an intent to avoid action against the enemy., WNor is such intent to be in-
ferred from their knowledge that they were absent without authority, # *
It does not follow thet beceuse a soldier absents himself without leave
at the front he is ipso facto guilty of desertion of the type herein al-
leged, The uncontroverted testimony of accused B¥** was to the effect.that
commencing on the dey efter their denarture they attempted to locate their
orgenization, but that its movemernt prevented their success, Their absence
was terminated by surrender, Such explanation is inconsistent with the el-
leged intent and supports the conclusion thet zccused were merely absent

without leave," (Ci” ETO 6751 Burns, et al 1945)

————— o o

v

Accused was found guilty of desertion in violation of Al 58, under AW
28 circumstances, HZLD: LIG:LLY SUFFICIENT., "The court was justified in
finding factudly that accused's pletoon while in combat with the enemy
started withdrawing,on the run, back to a ridge; and that accused although
present with his organization immediztcly prior to the withdrawal was not
- seen”thereafter for nine days, at which time he rcjoined his company at a
town, about five miles back (as appears from officiesl map) when it was re-
organizing, From the cvidence, the court had a right to believe that the
platoon in question withdrew as a unit and took up a defensive position
on a ridge n ot far to the rear, A4ind in thc abscence of proof to the con-
trary, or explanation by the accused the court had every right to 1nfcr
thaet during this withdrawal and the cstgbllshment of a new position accused
ebandoned his organization, and that his intent * ¥ % was'to avoid further
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hazardous duty, The prosecution mede out 2 nrima facie casc, The rule

g

of lew epplicable is that while the ultimzte burden is on the prosecution

E)

of proving guilt beyond a rezsoncble doubt, vhen there is suf ficient evid--

nce to reise & girong wresumption of guilt, accused is recuired to go_ for-
rﬁrd with the evidence--the 'burden of ethanatvow’~—or risk a finding of
guilt ¢ % #, [Lccused offerca no proof by weay of reb Uutcl and £ 1led to

explain his conduct, (Cl T 6937 Craft l“AS)

Accused wes’ charged with desertion in viclation of &7 58 under AU
28 circumstances, after his a:sence from ebout 22 October 1944 to goout

4 Jenuary 1945, He was found guilt, HZLD: LIGJLY SUFRFICIEIT ONLY FOR AVOL
I VIOLATION OF AW 61, - (1) Ibsence Without leave: (a) lorning Reports: 3

Two morning reports, botn signed by the »nersonncl of ficer-one dzted. 31
October 1G4) and tnc other d ted 5 Jenuery 1V45--were adnitted in cvidence
to esteblish that accused's £L.0L cu...onced as of 22 October. "Prior to 12 -
Decerber 15644 there was no express authority in the ZT0 for o personnel
officer to sign an original morning‘recort, thie only persons so authorized
being the commanding officer of the reporting unit, or tthe oficer acting’
in com:and' (AR 345-400, 1 lex 1S44, per, L2).V ”“c 31 Octdoer morning re-~
port was incompetent to prove the matters stg ted therein, and wes not ren-
dered compcetent by the failure of the defense to object., "Under date of

.

12 December 194/ the Commending GgﬁC“uL, ,‘3, issued a directive providing: .- .
'Lorning reports of units in the theater vill be signed either by the
comnanding oficer of the repoarting unit, or in his qbscncc, the‘o?ficer'

S

acting-in comrmer d * % % or by the unit personnel o
ITOUSA, 12 Dec r 1944, scc, IV)., Under date of
Regulctions * were rcvisod with the followin

i
ports will be signed by the cwgrwmlng oificer of

ficer % % ¥t (€ir 119,
2 Jenvary 1915, the Army .-
provision: !lorning re-:

»

::: (')
()

2
rl

p

the reporting unit, or by.-

en of ficer designcted by the commerding of ficert (AR 345-400, 3 JcnuarV; ’
1945, par 432). In the present ceasc, therefore, the morning report deted

5 Januar" 1945 was rronerly sicncd by the personscl offlcer. It is not com~-
petent, however, to prove events occuriny nrior to the time the duly ves-
pleced upon the personncl ~fficer to lnow the frets steted, Consecuently,
this report cennot be held to nreve thet the sccised initielly ehsented
himself on 22 Uctober 19443 but it is COm~et*"b to show thet on 4 Jenvery
1945 the cccused chenged from & stetus of helar ehsent without lezve to er=

Tvi

rest in quarters. (;) Otrer LOL Twvidence! L-vitness testified thet ac-

cused "was ALCL since 22 Cctober 1944": thet he, the \1tﬂess hed been pres-
< «

seeing the accused in the compeny for 'ﬂkoat ﬁmO Aontqs at least'; and thet

ke sow the ececused when the latter 'CaAQ’JQc& to the company after he had -

beea ALOL!' about the lzst of Lecerber., £Llthough the testimony * ¢ % th

gccuqeﬂ'ﬁ nccncc wes without leave constituted ncersey knowledge of ¢

C

b
ent with tre compeny for duty since r 1SLL, but did not remember
<
£3 et

th % % % it was coamebtent wridonce that accused was
in f“ s3ni % ¥ % for a poriod of cbout two months beginning 22 October.
This evidcnce uogethez' vith tnﬂ cdnissible porticn of the morning report
of 5 January 1945 * # 3% gufficiently esteblishes a rrima facie case of &b-
sence without lcave for Lh period aelleged oad lOuﬁu. (2) Intent to Avoid

lczardovs Duty: For ai Al 28 violetion,. ”t”u roeuls 1te intont must be
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proven to have been erntertained by the accused ct_the time hé quit his orga-
nization or plezce of duty." "The evidence shows and the court found that

accused ebsented himself on 22 October 1944, 'but it fails to show what the
situation-of the accused's organizeotion or place of duty wss on or before
that date, from vhich. situation might be inferred en intent to avoid
hazardous duty.," The sole witness on this point referred to cvents gbout
8 November, and 7 end 19 December 1944, 'The evidénce feiled to cow the
necessery intent to avoid hezerdous duty. (ClI ETO 6951 Rogers 1945 ps¢

Lecused was found guilty of desertion in England in violetion of Al 58
under AW 28 circumstences, to wit: intent to evoid hezzerdous duty and shirk
important service of participetion in the oversca invasion of the enemy-
occupied Europeean continent., He was also found guilty of a subsequent A1OL
in violation of Al 61, HZLD: LEG/LLY SUFFICIENT ONLY FOR £WOL IN VIOLATION
OF AW 61, ON THE AW 58-28 CEARGE., (1) Intent: The prosccution failed to
prove the necessary intent, "Proof that he ebsented himself without leave
on 2 L&y /l945/ after he received notice from the reading of the letter
dated 21 April that his organization was under orders to participate at
some indefinite futwre time in the invasion of the continent, was alcrted
for thet operation, and that the operation would constitute hezardous duty
and important service, does not, without more, furnish the necessary pro-
bative basis from which may be inferred the ultimate fact of intent to
avoid such duty or service ¥ 3 %, In his extrajudiciel statement, accused
admitted that he zbsented himself without lecave but steted that he did so
to avoid being sent to a mentel hospitel for trectment and gave a factual
basis for believing he was ebout to be sent to such hospital. This was
introduced by the prosecution and was neither inhcrently improbeble nor re-
futed % * %, (2) Specification: "The cvidence would clearly have supported
a finding that accused ¢bsented himself without authority from his organi-
zation ard place of duty with intent not to return thereto * ¥ ¥*., If the
specification had charged desertion generclly without elleging any specific
intent whatever, the proseccution would have becn free to prove that accused
ebsented himself without leave with intent at the tine he absented himself,
or at some time during his zbsence, to romain awey permenently or that he
quitted his orgenization or place of duty rith intent at the time he absented
himself-to avoid hezardous duty or to shirk importent service * * %, There,
however, thd specificetion, as in the instent case, ¢llcges e certein
specific intent, the existence of that intent must be proved 3 ¥* .1
(3) Explanation of Rights to Accused: "No explenstion was made to- accused
of the meening and effect of his nlea of guilty to Charge-1I ¥* % 3, nor wes
any explanetion made to him of his right to remein silent, to testify as &
witness, or to meke en unsworn statement, Although it does not-eppezr thet
eny substantiel right of accused wes injuriously effccted * % ¥, it is the
better practice to explain an accused's rights as a witness in €ll1 ccses
end the meening end effect of 2 plea of guilty in every case where such plea
is entered * % *,v  (C. ETO 7397 De Carlo, Jr 1945)

3 Subsequent note attached-to Rogers case states that portion of opinion re-

ferring to prior facts in the 5 January 1945 morning report is "dicta not to
be followed", _72;
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Accused were found guilty of desertion in violation of A7 58 under
A\ 28 circumstences, after their ebsences without leeve from about 28
October 1944 until 13 Jenudry 1945. HELD: LECGLLLY SUFFICTZNT ONLY FOR
£OL IN VIOLATION OF AV 61, (1) Yorning Reports: (a) Eistorical Data:
Lorning Reports introduced in Exhi+its L to H inclusive contein metters
which "are obviously * * % of historicel relevznce. They include des-
criptive matter of combet action in which the compeny was engeged on the
detes and at the pleces indiccted," VWith the support of previous cases,
and Sec IV, AR 345-400, 1 lay 1944 (Pars 32, 35, 38), and by menifest
logic, it is concluded that the historicel entries consisted of proper
material to be entered on the compeny morning reports. (b) Signatures:
Exhibits A to F end Hwere sigred by & chief warrant officer 2s assistant
personnel officer, Therefore,"none of these morning reports was signed
by 'the commanding of ficer of the rcporting unit or, in-his absence by the
officer acting in commend', as-required by AR 345-400, 1 lizy 1944, section
VI, par 42, The presumption of regularity, viz, that the morning report
was signed by the authorized of ficer * * % cannot arise * * * because it
affirmatively appears that the morning reports werc signed by an officer
* % 3% not authorized by the ARs to slgn the sémc. The s2id morning reports
were * % % not admissible in evidence, They possessed no efficeacy as
officicl writings-¥ % %, Attention 1s particularly invited to the fact
that paragraph 43, AR 345-400, 3 Jenuary 1945 was not in effect on dates
of these morning reports. In Ci7 ETO 4691 Knorr, the Board of Review held
that although the morning report there involved was signed by the assistent
personnel of ficer the originel thereof was admissible in evidence as a
writing or record made in the regular coursc-of business as provided in the
Federal 'shop boolk rule'statute (28USCL Sup., sec. 695) and it was for the'
court to consider its weight ard evidentiel velue., Reference is made“to
the statements contained in the opinion of The Judge Advoceate Ceneral,
SPJGH 1945/3492 'Documertary Ividence; l'orning Reports! set forth in the
liemorendum of The Jydge ldvocete Cenerel, 30 icrch 1945, Resultint upon
the comments mede therein and in deference to_superior euthority the Board
of Review (sitting in the ETC) will not- enply the principles of the Knorr
case to the instent siturtion., However, the inorr césec is not overruled
os the Board of toview belicves thet the Federel 'Shop book rule! statute
was correctly applied to the fects invelved in sid cese end that the prin-
ciples therein announced mey be eppiled in cther cases which present similer
circumetances and conditions," (¢) iorning Donorts After 3 Jomuery 1945: -
Exhibits I «zd-J, dated 13 ard 15 January 1945, respectively, were signed
by Ceptain ¢, Personnel Officer., Tar 43a, &R 345-400, 3 January 1945
was in effect on thosc detcs. "By virtus thercof morning reports will be
signed by the commznding of ficer of the rcporting unit, or, in his cbsence,’
the officer acting in command, or by the unit personnel of ficer (Cir 119,
ETO, 12 Dec 1944, sec IV), ' It is thercfore cbvious that /Ehcsg/ morning
reports were signed by an authorized officer. Thc fect that they were 'late
entries!', viz. entries mede a considerable time after the occurrence of the’
cvents reported therein affect their weight and credibility end not their
admissibility." (2) [WOL: The admissible cvidence proved only AWOLs, in
violation of AW 41. (Ci BTO 7686 Mageie 1945)

.
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Accused was found guilty of a violation of AW 96, in that hc broke his
restriction by leaving the arca of his gun . section on 15 January 1945; and
of desertion in violation of AV 58 under AW 20 circumstances on the same
date, remeining absent until about 29 January 1945. HELD: LEGALLY SUFFICIENT

ONLY FOR AWOL IN VIOLATION OF AW 61, ON THE Al 58 CHARGE. "It was necessary
in this casc to prove (2) that accuscd cbsented himself without leave, as
2lleged and (b) that he intended 2t the time to avoid hazardous duty.

While accused was a member of a gun crew stationed to give air protcction
as well as ground support to certain infantry units, the record is devoid
of any indication of enemy 2ction, of any troop movements or anything

other than the inference of being in a position to furnish sccurity end
support 'if needed, Aiccused was relieved of any duties with the gun scc-
tion and was charged solely with the duty of cooking. At mealtime, their
food was not prepeared and accused's gbsence was then discovered, The burden
is on the prosccution to establish the intent allcged and is not discharged
by a mere general showing that accused's organization engaged in some combat
activities during the month in which the absence occurred, The evidence
therefore -is sufficient to: sustain only so much of the flndings of guilty

* % % ag involves the lesser included offense” of AXOL in violation of Ly
61, (CHM ETO 81% Sheerer 1945)

fLiccused was  found gullty of desertions in violation of AW 58 under-:\7
28 circumstances, (2) occurring in Germany on or about 14 December 1944,
terminated by surrender about 21 Jenuear, 19453 and (b) occurring in Bel-
gium about 24 January and terminating by epprehension ebout 4 February:
He was also found guilty of willful di sobedience about 8 February 1945,
in violetion of £W 64, HELD: LECLLLY TUSUFFICIZNT AS TO THE FIR3T DESERTION.
(1) First Desertion: Accused's absence without leave was proved; but the
cvidence insufficiently shows his intent to avoid hazardous duty. There
had to be-evidence that accused knew thet hazardous duty was impending,
"L.oreover, the intent * % % must concur in time with the quitting of ac-
cused's orgcnization or place of duty, * * % The evidence is obscure as
to accused's relations with his company during the period between its re-
turn to. Py" on 12 December 1944 &nd his alleged absence on 14 December
1944, % % % The prosccution's case lacks substantial cvidence of accused's
actual phVSlCul whereabouts in relation to the company and of his parti-
cipation in the compeny activities" during these two days, "and is inde-
finite as to the exzct time of his departure, * * ¥* The prosocutlon appar-
ently sought to charge accused with knowledge of imminent hazardous duty
by reason of the issuance of equipment and ammunition and the 'common _
knowledge'! that the company Would not remein long in P, In the fac
of the positive testimony * ¥* %.that no one knew, ot least before noon,_
14 Deccmber 1944, whether or whon the company would leave P* or whether .
1t wes scheduled to return to the front, these circumstences are mceger .

2 basis for the inference that the company menbers knew of impending
hazgrdous duty.. Vhether or not they erc sufficient for this purpose és
fer os those to whom-they were known ere concerned, however, neced not be
decided in this cocse, inasmuch as there is insufficient proof thet ac-
cused as an individual was aware of them; JAccused's stetement 3 * %*-that
he attempted to rejoin his company after he discovered its departure, but

-Th—
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abandoned such efforts when he bocome nervous and shaoky and decided he
Tcouldn't teke it', does not supply the missing evidence of intent, fs-
suning that such stetement con be construed zs en admission of an intent
to evoid hezerdous duty, there is no evidence thet such intcnt existed
concurrecntly with the commcncement of the uncuthorized gbscnce as al-
leged and proved." fLccused was guilty only of the lesser of fense of

AWOL in violetion of fW 61, (2) Second Descrtion: This of fense wes ede-
quatcly proved., '"Accused was advised that he wes to be returncd to his
compeny although its exact location was not disclosed to him, Thc company
was in combat at the time and accused admitted in his statemcnt"” thet 'he
understood he was to be returned to it and scnt back to the front linecs,
and 'couldn't teke it'™, (3) AW 6L: Tnis offcnse of willful disobcdicice
was proved, siccused's "defense that he was too i1l and nervous to cormply
raises a factual quecstion which was within the court's province to detcr-
mine," (CLI BTO 8700 Straub 1945) :

-

Accuscd were found guilty of desertion in violation of AW 58, under
KW 28 circumstences, . HELD: LIEGALLY SUFFICIZNT. Although the charge ageinst
each accused c¢onteined no ellcpgeti~n of termination of his a@bsence, it was
not defective, "The offense of desertion is complete when the person gb-
sents himself without authority from-his place-of service with the recui-
site intent. (ICL. 1928, per 67, p 52, per 130a, p 142), and proof of the
duration of the absence is not vssential to sustzin o conviction of tre
offense (CI" BTO 2473 Contwell), (CiI ET0 9975 fthens, et &l, 1945)

— e o Y o

Each accused herein was found guilty of desertion in violation of AW 58,
under AW 28 circumstances from 20 November 1944 to & Dccember 1944, HELD:
LEGALLY INSUFFICIENT. The sufficicncJ o the findings of guilt 1s "wholly
dependent upon the facts supplicd by * * % the morning reooerts < % %, The
original morning reports were 1ntroduced in evidesnze and thcn LT
and extract copies substituted. The problems involvad are s
this approved practice, Ve deal only with gquestions pertein
original reports, Authcnticatcd cxtract copies are not irsolved, Pros.

Ex. A was signed by thc assistant personnel officer and Pios. Exs. B and

C were signed by the regimental personnel officer, Therctore, none w3
was signed by 'the commanding officer of the reporting unit, or, in his
absence by the officer acting in command!, as required by AR 345-400, 1

VNay 1944, sec VI, par 42, The presumption of regularity + 3% cannot

arise * ¥ % {5 this casc becausc it-affirmatively appears that the morn-

ing reports were signed by of ficers % % * not authorized to sign the same"

at the time they were made, "The said morning rcports were therefore

not admissible-* * %, They posscssed no efficacy as official writings

® % %, Par 43, AR 345-400, 3 January 1945 was not in effect on the dates

of these morning reports, Likewise, the directive of the Commanding General,
ETO, contained in Cir 119 ETO 12 Dcc 1944, scc 4, was not-in effect.” In
defercnce to superior authority of TJAG, SPJGN, 19h5/3h92 'emo TJAG, 30
liarch 1945, Washington, the official- wrltlng or "shop book rule" basis for

~75~
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Al 28 CERTAIN ACTS TO CONSTITUTE DESERTION
383

introducing morning reports vill not.be appliéd, despite ETO 4691 Knorr,
However, the Knorr case is-not overruled, because the "shop book rule! did
anply to the fects therein, and may awnly to 51m11a‘ facts hcreinefter,
(CM BETO 6107 Cottam, ct al 1%)1 :

= o

Accused was found guilty of desertion in violation of AW 58, in that
"he absented himself without proper leave with intent to avoid hazardous
duty, to wit: to take up a defensive position as infantry under enemy
shell fire. HEID: LEGALLY INSUFFICIENT. (1) Confession or Admission:
. "Wiewed realistically and in their entirety, and having regard to the
manner in which /accused's/ statements were elicited, such statements, .
although separately made in response to questioning, emounted in sum to
an acknowledgment of guilt ¥ % %," They must therefore be considered
as confessions. (2) Voluntary Nature: '"Here, accused!s statements
were not only made to a military superior but were made to such superior
after accused was examined 'pretty severely! and at some length in the
presence of other military superiors. This being true, further inquiry
into the circumstances was required and it became incumbent upon the
prosecution to show that the st tatements were voluntarily made ¥ % 3¢,
The captain as an attribute of command had a perfect right to guestion
his men as to where they were, but he could not repeat their statements
in court without showing that certain legal requirements were met. Evi-
dence that accused was advised prior to making his confession that any
statements he might make could be used against him and that he need not
make any statement which might tend to incriminate him, which is always
competent evidence tending to show that any confession made subsequent
thereto was voluntary, is lacking * % %, Rather, the record affirma-—
tively shows that no such warning was given. Aside from the company
commander'!s statement that he informed the accused that he was confron-
ted with !a serious thing! and his unsupported expression of opinion to
the effect that he thought accused understood tthat he didn!t have to
make any statement which incriminated himself!, the record is bare of
any evidence tending to show that the statements of accused were not
induced by hope of benefit or fear of punishment * % %, 1The prosecu-
tion failed to sustain.its burden herein to show the COnfess1on to have
been voluntary, (3) Qthér Evidence: It now becomes necessary to de-
termine "whether the evidence here of record, aside from accuscd!s con-
f6531on, is of sufficicnt probative force as virtually to compel a find-
ing that the accused voluntarily absented himself from his squad with
intent to avoid hazardous duty." After a detailed consideration, it is
eoncluded: "When the confession is excluded, the remaining evidence by
no means excludes the very real possibility that, in the disorganization
resultant upon the dispersion of the men due to enemy fire and.thc orders
of the company commander, accused. becaime scparated.from his squad, was
therefore unable to locate it, remained lost during-the hours of dark-
ness, and reported to his unlt upon locating it the following morning.n
(4) The findings of gullty must be dlsapproved (CM ETO 6302 Souza. -

(RO TR,
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_CERTAIN. ACTS TO CONSTITUTE DESERTION, AW 28
28

. Accused was found gullty of. desertlon in violation of AW 58, under
A 28" c1rcumstances. HELD: LEGATLY SUFFICIEVT. "Accused!s company,,
which ‘had ‘been in reserve with the ‘1st Battallon, % 3 *th Infantry, while
the 2nd ‘and 3rd Battalions were in battle, attacked the enemy shortly -
after 0800, 12 December-1944. "It was thc company!s first’ action. At -
some undiseclosed -time; the men Had béen 1nformcd that they wecre to attack.
THe&’ mggggng report 1ntroduced in eviderice con contalns the following entry;.
1Fr'dy to AVOL 0800 as of ‘12 Dec 44!, Accused was ‘discovered to be absent
when the attack began. -He eurrendered in ¥ % %, Germany, L4 December.
The morning report entry makes a Erlma facie show1ng that the. accused was
present for duty at a time immediately prior to the: attack.- Prescnce with
first battle so imminent, after having been. in regimental rescrve, could:
hardly have been without knowledge that battle was impending. .. There was
substantial evidence * * % from which the court could. reasonublv 1nfer .
that his absence without leave was with the intent to avoid hazardous duty
% 3 %, (CH ETO 7312 Andrew 1945)

; Accused was found gullty of dcsertlon in v1olatlon of Am 58 under ’
. AW-28 circumstances. HELD: LEGALLY SUFFICIENT. Accused!s Mdefense is
-that by -direction of ‘higher authority, replacements who had not fired )
the individual weapon with which they are armeéd_ should not be.accepted,
and he claims he informed them that he had had no,infantry training when
he was ‘assigned as a rifleman, ' The evidence-also shows that accused
‘has been in the army since 1939 ‘and must of necessity have learned the
‘duties of a.soldier: . The communications by which he attempts to ex="
cuse himself! {from CG, Flrst U.S. Army, to the effect that Division -
Commanders will not accept replacements who have not fired the individual
weapon with which they are armed, and also a letter dated 27 December -
194k to. the.samé cffect) "were apparently made .in the latter part of
December while ‘accused!'s first offense occéurred on the Lth of December,-
The prosecution's evidence is that he never made any statement of lack
of training with a rifle until his return to his. unit on pan January
1945 after two unauthorized absences, one of 2 morth and a half and
both under circumstances that compellingly indicate a purpose to
avoid the hazardous duty of combat with the enemy. The directive to
the division commanders could in no way excuse accused from his
assigned duty under the circumstances shown # % %1 (Sce Winthrop,
Reprint 1920, pp 571-2) "The accused produced no evidence in support
of the defense inferente that he was psychologically or physically
unfit or unable to do or perform the task assigned * % 3%, .The evi-
dence fully supports the court's flndlngs of guilty.n LQM ETO 10402

‘Wolf 19h5§
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Accused was found guilty of desertion in violation of AW 58 under-

AW 28 circumstences, HELD: LEGALLY SUFFICIENT. "The evidence shows
that accused after having been wounded and evacuated to a hospital
was discharged from the hospital and returned to his regiment for duty.
At a town in Belgium, where his regiment had its hecadgquarters, he was
billeted over night preparatory to leaving for his company the follow=
ing morning. The next morning he aebsented himself from the area without
authority, was not present when the transportation went forward, and
did not thereafter join his company. His absence was terminated by
arrest on 4 February., Between 16 and 18 January, inclusive, accused's
company was in actual combat with the enemy. The court was fully justi-
fied by this evidence in believing that accuscd left his organization.
with intent to aveid hazardous duty, as alleged in violation of AW 58
% % %.n  (CM ETO 11006 Mazzeo 1945)

St i o s

Among other things, accused was found gulltj of desertion in vio-
lation of AW 58, under AW '28 circumstances. HELD: LEGALLY SUFFICIENT.
The evidence established that accused!s company at the time of his de-
parture "had been engaged in combat operations against the German army
and that further duty of the same hazardous cheracter not only impended
but actually occurred throughout the entire period of ebsence., Although
the company was in a !'rest arca! when accused absented himself it was
there for purposes of reequipment and maintenance and continued on patrol
duty throughout, The area, moreover, was within 400-500 yards of a point
reached by enemy artillery fire and hence could not have been far distant
from the zone of active combat operations. It was a mattcr of general
knowledge in the company that it would be in the area only a few days
before jumping off again and that accuscd had such knowlcdgc may reason-—
ably be inferrcd from his presence with the company as late as 21 August
1944, Under these circumstances the court was justified in its finding
that he was aware of impending hazardous duty and that he absentcd him—
self with the design of avoiding it." (CM ETO 11404 Holmes 1945)

s s
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388 (A.W. 31) Method of Voting: ’

Cross References: L50(1) Rulings on interlocutory questions by
president instead of law memtcr. (ETO
138, Smith)
Lso(l) hl9h Scott (Interlocutory queutlons--
sanity. Also see /W 38--
395(36)~-mental caracity of
accused. )
L50(h) L608 Murray (Law member rules on evidence. )

L51(2) LO59 Bosnich (Motion to strike; law member,'
also President.)

LioOl Best (Not Digested. Law Member rules on evidence~-not President. )
S7L5 Allen (Not Digested. Law Member rules on evidence--not President.)
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'RECORDS——GENERAL COURTS-MARTIAL AW 33
390

390 (A.V[. 33) Records; General Courts-Martial:

Cross References: L50(1) Mis-spell court member's name (ETO 292,
SR - Mickles. . A

(1) -In General: In the instant record, an additional sh:eet had
" been added to the charge sheet. It purported to repeat the cliarges and
specifications, but actually omitted one vital phrase of one specifica-
tion. A notation to the original charge sheet stated that the additional
sheet had been attached in order to make it easier reading. In quoting
the charges and specifications, the transcript of the trial omitted the
same vital phrase. HEID: (1) The Board of Review is not bound by the
specifications as they appear in the transcribed proceedings of trial.
Rather, it may resort to the original charge sheet to ascertain the exact
charges upon which accused was brought to trial. (2) Rules: !"The charge
is the !'formal written accusation: of an accused and is the original and
only pleading in a general court-martial practice.! (ucM, 1928, pars. 2L, .
29). "It must spec1fy the material facts necessary to constitute the
alleged offense #* % %, A charge defective in respect to the statement

of the facts constituting an offerse is a nullity and may be stricken out.!
(McM, 1928, par. 7lc, p. 56). "The transcription of the trial proceedings
should contain a verbatim copy of the charges and specifications, but the
original charge sheet must accompany and be attached to the transcribed
-record (MCM, 1928, par. 85b, p. 71; Appendix 6, p. 263), inasruch as it

is part of the record of trial and may be con51dered upon appellate re-
view 3 % %, UA defective or erroneous copying of the charges and speci- °
fications into the transcript of proceedings may be corrected either by
reassembling the court and formally correcting the record, or if such
proceeding is impracticable or inconvenient a certificate of correction
executed by the officers authenticating the record (transcript) of trial
may be obtained. # ¥ 3* However, upon appellate review by the Board of
Review such corrective procedure is unnecessary if the charge sheet
accompanies the record (transcript) of trial and it may be considered by
the Board of Review as the original and effective pleading. The above
practice is supported in principle by the 37th Article of War which con-
templates an 'examination of the entire proceedings! to the end that
justice may be done" (CM ETO 170L, Renfrow, 194L).

(2) Authentication: The record herein showed that accused had re-
ceived his copy of the transcript; that the repcrter, court members, and
prosecution had been sworn; and that the record was signed by the presi-
dent and the trial judge advocate, as well as by the law member, with
specific indication that the last two had examined it. However, the
defense counsel did not sign or initial the record, Instead the law mem-
ber substituted for him because he was on detached service. In lieu of
the defense counsel, the law member appended his signature to the follow-
ing statement: "I have examined a copy of the record of trial before it
was authenticated and have no comment to make.® HEID: One of the duties
of defense counsel is: WHe will examine the record # #* % before it is
authenticated" (MCM, 1928, par. L5b, p. 35). H"Nowhere is the provision
made for the discharge of this duty by anyone other than accused's counsel
or his assistant (see MCM, 1928, par. L, p. 3L). The Board of Review is
of the opinion that the above quoted provision, like provisions prescrib-
ing other duties of defense counsel and similar provisions, is directory



http:practice.II

A 33 RECORDS-—GENERAL COURTS-UARTTAL

- ‘rather than mendatory, procedural rather than Jurlsdlctlonal, and that
unless 'after an examination of the entire proceedings, it shall a~pear
that the error # % ¥ has injuriously affected the substantial righk s of!
accused,- the proceedings shall 'not be held invalid; nor-the findi. 2g or
sentence disapproved! (AW 37; see MCM, 1928, par. 87b, p. 74)." . I, VleW

of the circumstances herein, no prejudlclal 1rregu1ar1ty appears ( { ZT0
2205, LeFountamn, wLh).

PO

Cross. References:

11.6(9) 5595 Carbonaro - (1ncomplcte record; missing exhlb;bs—-
L ’ morning reports) :
450(2) 506 Br\qon (Do;ense counscl autheqtlcatlon' helver of cross
: exemination irregularity tnereby)
395(46) 10079 Martinez (Presence of court members; action on challenges
395(33) 6&07 Ivev, et al (301nt and common trlals) . i
. : \

—80m



IRREGULARITIES: EFFECT OF . ’ L7 37

=~

394 (A.W. 37) Irregulamties2 Effect of: ' 22

(1) - In General

Cross References: 395(7) 3811 Morgan (Prejudice)
3212 Robillard (Prejudice)

L50(L) 2625 Pridgen (Prejudice—Use accused!s
statements (not shown to
have been voluntzry) to
impeach him.)

L51(58) 3628 Mason (leave out words "at hard
labor" from sentence.)

451 (36a)1201 Pheil  (Improper confession)

L33(2)" L56L Woods (AW 75; massed errors)

1693 ATTen  (Deposition; capital case;

. no prejudice).

119(2) :5633 Gibson (Prejudicial hearsay; MR-AWOL)

L16(9) .57L0 Gowins (Prejudicial hearsay; desertlcr

365(9) :5L58 Bennett (Law Member; JA Advice.) i

L416(9) L7156 Carmisciano (cumulative)

L54{182)5032 Brovn  (Prejudicial hearsay.)

416%9} 5595 Carbonaro (incomplete record)

L52 2}3 ﬁ268 Maddox (accused’s written statement
excluded, but orel testimony--
in regard thereto admitted)

385 6302 Souza  (Improper confession)

428(42) 882 Biondi-White (Improp%r spucification;
Joint chorge

(2) Charging under Wrong A. W.

Cross References: 385 3118 Prophet (Designate AW 28 instead of AW 58.’

151 (18a) 5032 Brown (AW &3 instead of AW 8L.)
L4L(3) 5255 Duncan
5166 Strickland (AW 86~96)
452(21) 6268 Maddox (& 96—9&)
452(21) 9421 Steele (AW 83-94)
LSh(l8é) 9987 Pipes (A °6—9A, black market)

83w
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PRESIDENT MAY PRESDRIBE RULES : AW 38

(1a) In General; Aid &nd Abet 395(1a-b)

(1b) In General; Alibi of Accused

e

95 (AW 38) President May Prescribe Rules:

IV CENERAL

(la) Aid and Abet:

Cross References: 450(1) 1453 Fowler (murder)
1922 Forrester (murder)
" 4,294 Davis (murder)
- 5166 Clark (murder).
L50(L) . 3740 Sanders et al (rape)
3859 tatson (rape)
LLLL Hudson (rape)
4,589 Powell (rape)
4775 Teton
‘ 5068 Rape (rape)
T 5362 Cooper (rape)
6193 Parrott (rape)
: 9083 berger (rape)
451(01) 3475 Blackwell (AW 93 assaults; arson)
451(5) 942 Shooten (assault during robbery)
451(9) 6522 Caldwell (assault, deangerous weapon)
451(32)  LO71 Narks (&7 93 assault to rape)
L5L,(36a) 8690 Barbin (meke false orders)

(1b) Alibi of Accused:

Cross References: 450(1) = 559 Vonsalve (murder)
' 1673 Denny (assault to rape)

-85_“



AW 38 PRESIDENT MAY PRESCRIBE RUIES

.395(1lc-d=e) (1lc) In General; Burden of Accused to go Forward With
Evidence . .
(1d) In General; Due Process of Law
(le) Evidence Weight; Burden of Proof; Reasonable Doubt

(lc) Burden of Accused to go Forward with Evidence:

Cross References: 385 6937 Craft (AW 58-28)
7013 Gogol (AW 56-28; “buldge")
416(9) 1629 O!'Donnell (desertion)
oo 6093 Ingersoll (desertion)
c o - 7663 williams (desertion)
419(2) 527 Astrella (AWOL)
LLL, - 2131 Maguire (sentinel)
451(17) 1302 Splain (embezzlement)
2766 Jared (embezzlement)
451(27) 451 Sherman (forgery)
451(40) 2840 Benson (possession; recently stolen
property)
451(50) 1317 Bentley (involuntary manslaughter)
452(18) 1631 Pepper (misappropriation)

(14) Due Process of Law:

Cross References: 381 1360 Poe (AW 24~-waiver)
1,13 Iongoria (AW R24--waiver)
385 L570 Hawkins
5155 Carroll
L416(9) 4756 Carmisciano
433(2) 456l Vood
5445 Dann
451(36a2)9128 Houchins (confessions)

(le) Evidence VWeight; Burden of Proof: Reasonable: Doubt:

Cross References: 385 105 Féwler (may believe or reject evidence)
- 408(2)  In General
450(2) 82 McKenzie (reasonable doubt--then
convict of lesser offense)
450(1) 4581 Rose (burden of prpof)

' —I.QA~
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PRESIDENT MAY PRESCRIBE RULES AW 38

(1f) In General: Injuries; Resulting 395(1f-g-h~i)
1g) In General: Leading:Questions

ilﬁ) In General: Iethal Weapons; Etc.

(1i) In General: Surrounding Facts & Circumstances

(1f) Injuries; Resulting:

Cross References:  451(50) 2788 Coats-Garcia

(1g) Leading Questions:

Cross References:  419(2) 5633 Gibson
433(2) 4995 Vinson

.,

(lh) PhV51ca1 Objects; Lethal Weapons; Etc:

Cross References:  450(1) 739 Maxwell (bulleti.
- 3042 Guy Jr (beer bottle glass)
57,7 Harrison Jr (clothing of de-
ceased and accused)
. 5765 Mack (cartridge cases)

o W50(4) o 7. 611 Porter (soil)
s ”ﬁ‘*;; 3059 Wiatson (cartridge cases; gun;
o A ete)
- 450(50) .. .. 2926 Norman (tire marks on street)
et L9745 Adams (guns)

; ._-£\L5h(82) SR 1161 Maters (pistol)

(1i) Surrounding Facts & Circumstances:

Cross References: 454(18a) 8234 Young (black market)



(13j) Re—enact Crime:

Cross References:

(1k) Threats; Prior:

Cross References:

(I1) Variance: (Also

PRESIDENT MAY PRESCRIBE RULES

(13) In General: Re~enact Crime
(1k) In General: Threats; Prior
(I1) In General: Variance -

4L50(1) 942l Smith Jr.

i

450(2) 3957 Barneclo (murder-manslaughter)

see L28AV70), subsecs 10-12)

Cross References:

385 LL89 Ward (AW 75--manner of violation
6842 Clifton (AW 28-58--manner of viola=- .
tion)
395(18) : 800 Ungard (between morning report

entries and specification)

. 416(6a) . 2473 Cantwell (desertionj proof of

. ~ termination) N
L16(9) 5593 Jarvis (desertion—-words "company"
' and "organization".)
9257 Schewe (desertion; place of)

;’3416(14) 5774 Schiavello (desertion--dates)

419(2a) = 1249 Marchetti (AWOL~-proof of termin-

-~ ation)

419(3) -+ .2829 Newton (AWOL--dates)

422(5);-'-‘27h7 Kratzman (AW 64--language of
o order)

2921 Span (AW 64--language of order)

6809 Reed (AW 64—-language of order)
433(2) 1404 Stack (AW 75)

1663 Isen (AW 75)

1693 Allen (AW 75)

54L45 Dann (AW 75--change words, re

plundering and pillaging)

433(4) 6767 Reimiller (AW 75--situs)
1433(4) 9259 Black (AW 75 order)

450(1) . 5764 Lilly (fine of AVOLs)

450(2) 3614, Davis (morder-manslaughter; use of
fist rather than weapon)

L51(4) 6227 Vhite (AW 93 assault; manner of)

L51(5) 942 Shooten (AW 93 assault; who struck

blow during robbery)
88



" PRESIDENT MAY PRESCRIBE RULES AW 38
(11) In General; Variance 395(11)

(I1) Variance: (Also see h28(AW70),'subsecs 10-12) (continued):

Cross Reference:s  451(6) 4606 Geckler (AW 93 assault; manner of)
451(9) .76l Copeland (4% 93 assault; phrase,

"by threatenlng")
6522 Caldwell (AW 93 assault; which of
two accused held knife)

L51(58) - 78 Vatts (AW 93 robbery; manner of
: taking)
L52(3) 1538 Rhodes (date of embezzlement——
_ two days difference)
452(9) 7258 Street (larceny; ownership)
453(18) 2777 ¥ioodson (date——two days differ-
S ence)

453(20a) 9542 Isenberg ("on or about"; time
o variance; mail censor-—
ship)
454(18a) 5032 Brown (value variance)
5659 Maze Jr (ownership; AW 96 black
market; Army Exchange)
823) Young, et al (type & extent of
. . conspiracy)
L54(64a) 3292 Pilat (whether mailed package was
L5L(65a) 1872 Sadlon émalddyiolatien) '
L5L(95) 902 Barreto (situs of narcotlc viola~
tion)

10196 Gaffney ("on or about"--not digested)

¢
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AW 38

395(Im=2-3)

PRESIDENT MAY PRESCRIBE RULES

1m) TIn General: Victim Boes Not Testify

) _Evidence; Incompetent in General

3). Admissicns—-Statements; by Accused

(Im) Victim Does Not Testify:

Cross References: - 450(4) 5805 Lewis (rape)

EVIDENCE

(2) Evidence; Incompetent in General:

Cross References:

4L

804 Ogletree (Effect of crime on community;
no prejudice)
1052 Geddies (Self-serving; no prejudice)

(3) Admis§ions——5tatemenﬁ§; by Accused:

Y
€

Not Digested: .

3141 Yhitfield

Cross References:

385
416(9)

433(2)
L4 (1)
LLT

450(1)
450(2)

450(L)

6302 Souza-
2343 Welbes Jr
3803 Gaddis
400k, Best
4691 Knorr (in psychiatry report)
5531 Davis (vs confessions)
80L Ogletree
292 liickles
3649 Mitchell
506 Bryson
L9L5 Montoya
611 Porter
969 Davis
1202 Ramsey (identity)
2625 Pridgen (impeachment——AW 24)
3933 Fergusnn
558l Yancy (best evidence rule; introduce con-
fessions in entirety)

-390~



=
-
o
®

PRESIDENT MAY PRESCRIBE RULES

|

Ne
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(3) Admissions--Statements;_ by Accused

(3) Admissions--Statements; by Accused: (continued)

Cross References:  450(4) 6148 Dear (impeachment, with)

451(17) 1302 Splain (to Inspector Generalj;
some undue pressure;
not considered)

451(50) 2926 Norman, et al

452(21) 6268 laddox (written admission ex-
cluded. Oral testimony
thereof improperly ad—

mitted)
L54(81a) 1161 Vaters

L16(9) 8055 Costlgan (Oral testimony of Vrltten
L admission; waiver)

Accused!s pre~trial written statement did not amount to a con-
fession, because it did not accept ultimate legal guilt of the crime
with which he was charged, "Consequently the statement was admissible
without proof of its voluntary nature and without the establishment
of the corpus delicti by independent evidence." (MCM, 1928, par
1lka,b) (C ETQ 2535 Utermoehlen 194L4)

-Gl



AW 38 PRESIDENT MAY PRESCRIBE RULES

395(4-7) (4) Admissions——Statements; By Cne of.(Conspirators or

Joint Accused

(7) Character of Accused or QOther Offenses

Not Digested:

7252 Pearson

Cross References: - L24
450(4)
451(2)

- 3803 Gaddis
1052 Geddies

1212 Ramsey

6193 Parrott

2297 Johnson et al (as witness for
prosecution)

(7) Character of Accused or Other Offenses:

Cross References:  395(62a)
| O 416(9)
422(5)

433(2)
450(1)

450(2)
L50(4)
451(64)

515 Edwards (previous derelictions;
. impeachment) :
2901 Childrey (other offenses-~larceny
.~ while in desertion)

7549 Ondi (AW 64; other preceding

offenses) :

L4820 Skovan (two AW 75 offenses)

9424, Smith. Jr (previous convictions;
possible prior offenses-
invited by defense, re
insanity pleas)

4OL3 Collins (accused!s general reputa-

tion) .
5584 Yancy (prior criminal record in-
cluded in Medical Report)
2L Vhite  (specific character testi-
mony; other related offenses)

-92—~
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PRESIDENT MAY PRESCRIBE RUILES

(7) Character of Accused or Other Qf fanses 365(7

The defense placed a letter in the record which vouched for accused's
good character, Over ochctlon, the prosecution subsequently introduced.
evidence regarding a former reprimand which had beecn administered accused
under AW 104 for having had women in his hotel room, and for a false offi-
cial statement in connection therewith, HELD: In view of the overwhel-
ming evidence of accused's guilt, no prejudice from any error committed
by the court when it permitted introduction of evidence regarding the
punishment under AW 104. (CM ETO 548 Tabb 1943)

- e 0 o

A superior officer testified that he was positive he knew accused
because he had previously court-martialed him once or twice, " HEID:
"Such statement was highly improper. (Of: Dig. op. JAG 1912-1940,
sec 395(7), pp 200-203), The evidence of accused!s guilt, however,
is of a sufficiently convincing quality as to render the statement
harmless under AV 37 despite its impropriety ¥ 3 %,1  (CM ETO 264
Pointer 194.4) ' :

o s e et b g

Afcused was found guilty of larceny in violation of AW 93; guilty

of breach of restriction in violation of AW 96; and guilty of nieking a
false affidavit, in violation of AW 96. HELD: IEGALLY INSUFFICIENT.
The prosccution put an officer on the stand who testified that accused
was a poor soldier who almost burlesqued military courtesy; did not
respond premptly to orders; did not keep his area clean; and acted
in a surly manner toward his non-commissioncd officers, "Accused

% % did not put his character in issue, Lioreover, since evidence
of collateral offenses 'is irrelevant where it has no tendency to
prove some material fact in connection with the crime charged or where

it merely! * * 3 % Ttends to show that the accused is a criminalt * % %
generally! ¥ 3% %", the above testimony was inadmissible for the

further reason that it amounted to a blanket indictment of accused

for enumcrated types of unsoldierly conduct, "Though it be con-

ceded that the preponderance of the c¢vidence tends to establish
accused!s guilt, it cannot be denied, without wholly discrediting
accused's testimony, that substantial evidence was introduced, which,
if believed, would have at least raised such rcasonable doubts as to
have precluded his propcr conviction," "The substantial rights of
-accused were injuriously affected by the erroncous admission of! the
above evidence, (ETO 1201 Pheil) (CM ETO 3213 Robillard 1944)

——
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95(7 (7) Character of Accused or QOther Offenses

Accused were' found guilty of misbehavior before the cnemy, in vio-
lation of AW 75. HEID: IEGALLY _SUFFICIENT. One witness, while
testifying that accused had failed to advance with the command, stated
that, ”Although I have never been able to prove it before, these men -
have been in $imilar incidents about two or three times * % %, How- -
ever, I cannot prove that,- That is the reason I have not brought
charges against them before." Although the defense did not object
to the above testimony, its admission was highly objectionable.

The testimony was hcarsay and opinion at best, as evidence by the wit-
ness!s own statement that he had .'mever been able to prove it before',
While he further stated that he had never brought previous charges
against them because of an inability of proof, this qualification did
not ‘'nullify the potential damaging effect of the testimony. "Rather,
it may well*have impressed the members.of the court with the essential
fair-mindeédness of the witncss, thereby involving the danger that they
might' substitute his opinion-and conclusion for their own,". However,
no precjudice resulted from the above erroncous admission of testinony,
because the record clsewhere contains convincing proof of accuseds’
guilt. (CM ETO 3811 Morgan 194.4) . ’

——— s G
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(8a) Character of Victim. ’ 395(8a-9)
(&b) Prisoners of Vlar; Enemy Property}

Enemy Nationals.
(9) Circumstantial.

(8a) Character of Victim:

Cross References: 395(8b)  See generally; prisoners of war; enemy
" property.
422 . 5546 Roscher (Drunken offlcer, assault,
violation of AW64)
450(1) 2007 Harris  (Moral degenerate)
. 4291, Davis

50(2 506 Bryson
450(4) . 4589 Powell . (Prostitute)
51(2) 4122 Blevins

(8b) Prisoners of Var; Fnemy Property; Enemy Nationals:

Cross References:  433(2) 5445 Dann  (Plunder; pillage; also,
54,46 Hoffman)

4581 Ross  (lurder; prisoner of war)

9083 Berger (Rape enemy national)

9611 Prairiechief (Rape enemy natlonal)

906k Sirms (Assault; sodomy; witness

credibility)
L54(13) 10967 Harris (Rape; fraternization;
German girl)

454 (56b) 10501 Liner (Rape; fraternization;
German girl)
454, (56b) See generally re fraternization.

— w

(9) Circumstantial:

Cross References: (See specific titles also)
L7 1052 Geddies

450(1) 7518 Bailey
450(2) 6397 Butler



AW 38

395(10)

PRESIDENT MAY PRESCRIBE RULES

(10)_Confession; Validity

Cross References: (continued)

451(362)

451(50)

L52(7)
h§2(21)

453(01)
454(18)
454(18a)
L54(36a)

1201 Pheil (larceny; 1nadm1331ble, prejudice)

1486, 1facDonald (larceny)

2098 Taylor (larceny)
9128 Houchins (accused not pemitted to testlfy solely
' re confession; presumption of voluntarieness)

‘3931 Mafguez (accused takes stand re obtaining of con-

fession; TJA cross-examines, re truth of

o " confession)
1042 Collette (false claim against U,S.)
6268 baduqx ~(written statements excluded; oral testimony

" thereof improperly admitted)
418L Heil' -
1729 Reynolds (bigamy)

8234 Young, et al (black market)

8690 Barbin (oral testimony; best evidence rule;
failure to object)

-967..
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(10) Confession; Validity 395(10)

(10) Confession; Validity:

Cross References:

378 (k)

385

395(3)
416(9)
419(2)
L2l

433(2)
Lidy (1)
LLT

450(1)

450(2)

L50(4)

451(2)
451(8)

839 Nelson (plea of guilty as)
1588 Moseff (plea of guilty as)
2194 Henderson (plea of guilty as)
2776 Kuest (plea of guilty as)
4701 Minnetto  (promise clemency; no wgrning of rights;
AW 58-28)
5555 Slovik (AW 28-58)
6302 Souza  (voluntary; warning of rights; commanding
officer powers)
6810 Shambaugh (stipulation re background; separate
paper; corpus delicti)
-~ Admissions; see generally
2343 Welbes, Jr (voluntary nature of)
4915 Magee  (AWOL)
3803 Gaddis
LO7L Olsen (AW 75)
5531 Davis (vs admissions)
L8OL Ogletree (vs admissions)
292 Mickles  (transcript; questions and answers; vs.
admissions)
438 Smith (signed, but not written by accused)
559 Monsalve (voluntary nature of )
739 Maxwell (introduce oral; then written)
3649 Mitchell
L29) Davis, et al
5156 Clark
5747 Harrison Jr (AW 92)
5765 Nack (oral v written; best evidence rule)
7518 Bailey (taken at scene of crime)
72 Jacobs (indefinite promises; inducement)
506 Bryson
3639 lcAbee
3957 Barneclo
611 Porter (denial of guilt; admissicns)
1202 Ramsey (co-accused~-also see 395(12))
2625 Pridgen (use of, to impeach accused — no proof
of voluntary nature)
3933 Ferguson
558l Yancy (oral v written; best evidence rule; state—
ments to medical board; introduce in
entirety)

5801, Lewis
9064 Simms  (involuntary)

. 3927 Fleming
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395(10) (10) Confession; Validity
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~ (10) Confession; Validity . L 395(10)

"There is no requirement of law that a suspect or accused shall be in-
formed as to the penalty or penalties which might be imposed upon him as
condition precedent to rendering his confession admissible in evidence
in the event he is brought to trial for the commission of an offense:in-
digenous to the facts dlSClOSed by the. conf9531on." (CM_ETO 397 Shaffer

1943)

"The fact that the confession was reduced to ertlﬁg by one other
than accused does not militate against its admissibility." (CM ETO 2007
Harris 1944) ,

— o oty i g

After the prosecution had laid a foundation for the introduction of
accused's confession, the law member asked that accused be put on the
stand to testify as to the manner in which it had been taken. He informed
accused that it would be voluntary on his part as to whether he wished
to relate these circumstances. After accused replied that he had no ob-
jection, he was sworn, and testified on the point. HEID: The procedure
of the law member was irregular, and might easily have infringed accused's
rights under the 5th Admendment and AW 24 (CM ETO 2297). However, no
prejudice resulted because accused!s testimony was favorable to himself,
and put in issue the propriety of the admission of his confession. (CM ETO
. 4055 Ackerman 194L4)

"One of the military police who apprehended accused admitted on
the stand that he slapped accuseg/ because of his resentwment at accused's
previous attempt to reach for his gun and because of his dislike for
accused's general attitude. The use of force for either of these reasons
is unlawful and reprechensible, GClose scrutiny of the evidence, however,
discloses that the treatment accorded to accused by the military police
did not affect the voluntary nature of his oral and written statements,
The violations of AW 61 and 58 as alleged * % % are clearly established
by the ev1dence.” (Cl ETO 4526 Archuletta 1945)

"Objection was made to the statements made by the accused to the
investigating officer, He was fully informed as to his rights. He
stated he did not care to make a statement but he did answer questions,
There is no indication that he was imposed on. The rules of evidence
governing the admission of confessions are designed to insure their
truth and dependability and to exclude those induced by improper influence.
Measured by these rules, the statements of accused were not secured by il-
legal means and werc admissible." (Ist Ind., Cif ETO 6631 Gisondi 1945)
(Note that there was dissent to the short-holding rendered herein).
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395(11) (11) Confessions; Corpus Delicti

(;l)_Conf0551ons, Corpus Delicti:
Not Digested: 9062 Boyer

Cross Referecnces: - ’ : ) A '
385 . 6221 Rodriguez (AW 28-58; AWOL as corpus)

6810 Shambaugh (AW 28-58; AWOL as corpus)
416(9) 10331 Jones (state rule in detail)

4L16(14) 5774 Schiavello

I+l9(2) l+915 Vi ar\,o (Av OL)

450(2) 3957 Barneclo .

450(L) 5805 Lewis (rape)

451(8) 3927 Fleming

451(36a) 2098.Taylor (proof by hearsay)

452(7) 1042 Collette (false claim against U.S.)

452(9) 2185 Nelson (official loctter from commanding
officer of airplane, re .loss of

. - property)

452(21) 9751 Vhatley (insufficient, re gasoline sale)

L54(18) 1729 Reynolds (testimony of accused; bigamy)

L5 (18a) 8234 Young, et al (bla;k market; conspiracy,

ete

454(22b) 9345 Haug .(engage in private business)

454(105) 3686 Morgan -(corpus delicti proved by
stipulation)
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(12) Confessions; By One of. Conspirators or Joint [395(12,

Accused. ’ (12a)

(12a) Cross Examination.

(12) Confessions; By One of Conspirators or Joint Accused:

Cross References:
L2 895 Davis
450(1) 7518 Bailey
450(4) 1212 Ramsey
5805 Lowis
451(36a) 1486 MacDonald
454(22b) 9345 Haug (engage in private.business)

"The court was not cautioned that the respective confessions of
accused were admissible in evidence only against the offender making
same." However, in view of guilty pleas by each of them, and the vic-
tims? testimony, this irregularity could not have been prejudicial.
(CM ETO 176l Jones-Mundy 19@)

(12a) Cross Examination:

Cross References: '
495(62a)  Impeachment -~ see generally.

450(2) 506 Bryson (waiver; assumed;where defense
counsel authenticates record)

450(4) 611 Porter (non-prejudicial; denial of
right to)

L50(L) 6148 Dear (impeachment) : :
451(50) 3931 Marguez (TJA cross—examines accused re truth
of confession)
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395(12b)

PRESIDENT MAY PRESCRIBE RULES

(12b) Documents; In General

(12b) Documents; In Gencral:

Cross Referencés:

385

395(18)

415
416(9)

433(2)

433(2)
450(1)
450(2)
450(4)
452(9)
4,53(18)

453(23)
L51,(22)
454 (LTa)

454(82)
438

1921 King (Military Police report) . .

10402 Violf (directive re training, as excuse for

refusing to fight)

Memo; TJAG 30 March 1945, Washington, re 49 Stat 1561

and morning reports—~"Shop book rule'.
816l Brunner (parol re a receipt)
1645 Gregorz (Military Police report)
2343 Welbes  (Police dept. entry; written civilian
statement)
57,0 Gowins  (Delinquency report)
3828 Carpenter (G-3 Journal of division)

400% Best (Mcdical report; copy)
4691 Knorr (Psychiatry report; confidential com-
munication)

8L7L ggﬁascia (psychiatry report)
292 Mickles (Post Mortem report.of death)

438 Smith (Surgeon'!s report; Report of loss,
letter)
5584 Yancy (Answers at medical boara, as confession;
prior criminal record)
5805 Lewis (Psychiatrist Report)
. 2185 Nelson (Official commanding officer letter,

re loss of money on airplane; for
. - corpus delicti)
765 Claros (Prepared written statcment of Post Ex~

change price lists; also summarization by

witness of bulky books)
2581 Rambo (Bank statements; additional ev1dcnce)
2663 Bell (¥nglish birth certificate)
1631 Pepper (Board of officers proceedings; photo=—
static copies; sales slips)

s 1161 Vaters (Medical report)

9573 Konick (Former record of trial; partial introduction)

A hospitalls "Sign-in-and-Sign-out book!" is properly admissible in

evidence in an AWQOL case,
book!" re accused!s return,

So also is a nurse's personal centry in a '"report
(CM ETO 2470 Tucker 1944) (See also 395(18)

Memo TJAG 30 March 1945, Vashington, re "shop book rule'; 49 Stat 1561,)
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(16) Documentary; Certificates 395(16-17)
(17) Documentary; Copies of Records

(16) Documentary; Certificates:

Cross Refercnces:
395(18) . Memo TJAG 30 Mar 1945, Nashlngton, re h9 Stat 1561
: and morning reports--t'shop bock rule',

;h16(9) 2343 Welbes (Written statement, civilian)
L54(22) 2663 Bell (Federal law; English bixrth certificate)

. 454(56a) 4119 willis - (Federal law; English birth certifiate)

(17) Documentary: Copies of Records:

Cross References: : S
395(18) Memo; TJAG 30 March 1945, Washingtén, reih9 Stat -
1561 end merning reports--'shop book Iule"

433(2) 4004 Bgst  (Medical report; copy) .
450(1) 3649 Mitchell (copy; impeachment) -
L54(22) 2663 Bell  (BEnglish birth Ccrtiflcate, authentication)

454 (56a) 4119 Willis (English birth certificate; authentication)
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395(17&—178)A. (17a) Documentafy; Maps
(17b) Documentary; Photographs

(17a) Documentary; Maps:

Cross References: : .
385 - 6637 - Pittala - (Reference to, by Board of Review)
6934 Carlson - (Reference to, by Board of Review)

L42(3) 6767 Raimiller (Reference to, by Board of Review)

Lt 804 Ogletree (No authentication)

450(2) "~ 506 Bryson (Introduce sketch without authent1~;3'
- cation)

L50(4) 611 Porter (Use without introducing in eV1dence)

{17b) Documentary; Photographs: -

Cross References: - ' ’
450(1) 438 Smith (identification of)
. 3200 Price (dead man)
L747. Harrison Jr( (dead girl; rape)
942l Smith, Jr (of deceased—-also re-enact crlme)
450(4) 5584 Yancy (murder; rape)
L54(47a) 1631 Pepper (photostatic copies; records)

~10L~—
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..+ (18) Documentary; Norning’ Reports 39518

(18) Documentary; Morning Reports:

‘Cross References:

419(2) 527 Astrella Company personnel officer may not authenticate ex—

' tract, notwithstanding his statement that he is
official custodian., Failure of defense counsel to
object does not make it legal evidence. "Such docu~
ment could be admitted by stipulation of the partieg
or by express consent of defense counsel after an -
explanation of his right to object.

395(18) 800 Ungard Variance between Morning Report entries and Speci~
fication, re certain descriptions, not fatal. No
objection.

385 2481 Newton Morning Report entry showed reading of letter ad-
: vising accused of impending hazardous duty., Ad-

missible to show notice, Was made in regular
course of business. Was record of "act, trans-
action, occurrence, or event", (AR 345-400, sec
I1II, 7 May 1943, 27, 30; 49 Fed stat 1561, 28 USC
Supp. sec 695.) (But see Memo TJAG 30 Mar L5
Bashington, re 49 Stat, 1561). -

133(2) 4074 Olsen AW 75 offense; Arrest
433(2) 4564 Woods AW 75 offense

L16(9) L4756 Carmisciano Assistant personnel officer authenticated ex—
tract. In absence of objection, irregularity is
waived, unless there is an accumulation of error
in the record,

{here authentication states that the extract in-
cludes any signature or initials appearing on the
original, and extract fails to include signature or

. initials, presumption of regularity will not held
in face of proper objection. VWhere there is an
accumulation of error in the record, it will be
assumed that proper objection was made despite the
absence thereof.

Questionable whether a Morning Report original
entry, made two days after charges were preferred,

“and relating back four days to the date of AW 75
offense, is admissible,
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395(18)

416(9) -

416(9)

1395(18).

385

416(9) -

119(2)
419(2)

419(2)

PRESIDENT MAY PRESCRIBE RULES

(18) Documentary; Morning Reports

491, Solomon Hearsay re desertion., (Not digested).

5234 Stubinski Assistant personnel officer authenticated extract.
In absence of objection, irregularity was waived,

Extract did not include signature or initials of
man who signed original, Held: Where authenti-~
cation merely states that it is “a true copy", it
is presumed to be regular, and may be admitted.

5406 Aldinger Signer of original Morning Report failed to show
the capacity in which he acted., Assumed that he
acted as commending officer,

5414_Whi£é Assistant personnel officer authenticated extract.
Improper, but waived by failure to object.

Signer of briginal Morning Revport failed to show
the capacity in which he acted, Assumsd that he
acted as commanding officer.

5437 Rosenberg Authentication stated that the extract included
any signature or initials appearing on the orig-
inal, Extract failed to include any signature
or initiels. However, personnel officer took
stand and identified each document as an extract
of the Liorning Report. In abscnce of objection
or contrary testimony, the extracts were ad-
missible,

5593 Jarvis Authentication of extract by assistant pcrson=—
nel officer-~November 1944, Error waived by
failure to object.

Authentication of extract on November 1944
Morning Report. Officer who authenticated
.failed to show his cepacity. Held: Waiver
by failurc to object.

5633 Gibson Personnel officer witness testified that
5633 Gibson Personnel officer witness testified that Morn-

ing Report cntry was based on telephone call in
due¢ course of business, . Not admissible, .

6342 Smith, Replacemeht Depots: Norning Report records of
© J.E. predecessor merged into successor, Official
custodian of successor becomes official custodian
of predecessor's liorning Reports, and competcnt
to certify extracts.
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419(2) 6342 Smith,
LB,

PRESIDENT MAY PRESCRIBE RUIES A 38

K;S);ﬁocumentary; MorningﬁRéports ’ 395(18)

(continued) :
Morning Report proper to show AiJ0L status, despite
attack that it is not best evidence-—in abscnce of

attack on its verity.

Morning Report‘éntry showing accused's status change
from AWOL to confinement is admissible.

 433(2)  L7LO Courtney Eitract for 3 October referred to an event of an

433(2) 4691 Knorr:

Cir 119, Hgq ETOUSA,
12 Dec Lh:

earlicr date. No objection. Proof of authenticity ,
and genuineness of extract, In view of testimony and
waiver of objection, extract was properly admitted
(hct June 20, 1936, c, 6LO, sec. 1; L9 Stat 1561; 28
USCA 695; CM ETO 2185 Nelson.) Distinguish CM 254182
(1944) (Bull JAG, Aug 1944, Vol. III, No., 8, sec. 395
(18), p. 337). Lack of personal knowledge of the facts
by the Personriel Qfficer did not bar admission of the.
extract herein, There was nothing to impeach the
verity of the entry. Its cvidential value was for

the court. (But sce 395(18) Memo; TJAG, 30 Mar 1945).

Original M/R prepared in unit personnel section. Ex-
tract authenticated by assistant pcrsonnel officer,
M/R is a writing or record made in the regular course
of business, Act of June 20, 1936, c., 640, secc. 1,
L9 Stat, 1561, 28 USCA 695 epplies. The originel M/R

"herein was mcde by an assistant personnel officcr in -

the course of the discharge of the responsibility of -
the personnel officer of recording the day-by-day acts,
occurrences and cvents of units served by the person—:
nel section, It was kept in the.personnel office, and-
became part of the eadministrative records of the organ-
ization, ‘The personnel officer, as official custodian,
testificd that it was the /R of Co, % % % and that
"it was based on the battle casualty morning report
that the compeny sent down to the office", The orig—~
inal M/R was admissible as a writing or record made

in the regular coursec of business. The extract copy
was properly received, since its defective authenti-
cation as a true copy was waived, (But see 395(18)
Memo; TJAG; 30 March 1945); also sec 7686 Maggie,
supra). '

NIV -~ AUTHENTICATION OF MORNING REPORTS (1D, AGO,
Form No 1), Morning reports of units in the theater
will be signed cither by the commanding officer of the
roportlng unit, or, in his abscnce, the officer acting
in command (Par 42a, AR 345-400, 1 May 1944), or by
the unit personnel officer (Par 8, AR 345-5, 5 Aug
1944). (AG 330.33 X)." :
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AW 38

395(18)

AR 345-100, 3 Jan

1945, Sec VIs

126(9) .

7361 Hrabik

PRESIDENT MAY PRESCRIBE RUIES

- (18) chumentary; Morﬁing Reports

",3, Authentication. -- a, Morning reports will
be signed by the commanding officer of the report-
ing unit, or by an officer designated by the
commending officer. The name, grade, and arm or
service will be typed or otherwise printed in the

. boxes provided. The full name of authenticating

officer, first name, middle initial, and last

~ neme will be signed in ink or indelible pencil

in- the proper box, If more than one set of forms:
is required, only the first sect of forms will
bear a signature or carbon impression thereof.

"b, Extract copies of the morning report may be

' prepared from the first original, duplicate orig-

inal, or triplicate original of the morning re—
port, Instructions for authenticating cxtract
copies.of morning reports intended to be intro~
duced as evidence before courts-martial are con-
tained in paragraph 1169, Menual for Courts-
Martial, U.S. Army 1928, - Sce WD AGO Form 44
(Extract copy of Morning Report) and paragraph
7a(2), AR 615-300 n

Morning chorts are: adm1ss1ble elther as offi-

cial statements or as records made in the

" regular coursc of business (Act Junc 20 1936,

ch 640, sec I, 49 Stat 1561, 28 USCA sec 695).
The morning report herein corrected previous
entries made more than 9 months previously.

In view of lack of cxplanation of delay of cor=.
rcctlon, or of sources of information, such
morning report is inadmissible to show accused!s

_abSynce. (But sece 395(18) Memo TJAG; 30 Mar

1914,52 e Sh )

Entry showing change of status from AWOL to
confinement is inadmissible herein, since it
was obviously not within the personal knowledge
of the entrant,

'Entry showing change from one place of confine-

ment to another is without effect, re proving
absence.

Entry showing return to military control, in

. abscnce of other competent evidence, cannot -

alene sustain a conviction for desertion or

A
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L16(9)

433(2)
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(18) Documpntary, Korning quorts "395(18)

7381 Hrabik

(continued)
A disciplinary training center morning rcport
‘herein is without value, since it merely relates

. to .changcs of status as betwcen arrest and confine-

" 4995 Vinson

395(18) Memo for the

385

JAG; 30 Mar

19455 Washing=—

ton, D.C.

6951 Rogers

‘ment,

AVIOL shown by morning report extract signed by
personnel officer, He identified it as a true
extract of the actual morning report, and testi-
fied that he was designated by compctent authority
as the official custodian, Personnel officer is
authorized to authenticate such extracts, und they
were prooerly admissible,

"Althourh Title 28 USC sce 695 (Act of 20 June
1936, L9 Stat. 156¢), has liberalized the rule
pertaining to the proof of entrics in books of
account and entrics in the regular course of busi-
ness, thet statute is inapplicable to modify or
affect the admissibility of instruments which the
MCM specifically mekes adunissible only as foffi-~
cial writings', such as thc morning report.

Because ‘a morning recport is admissible as an

‘_offlclul writing, "it is not nccessary that the

entry be made-. contemporaneously'w1th the heappen—
ing of the ewvent recorded, This prlnClplO permits
the delayed entry in & morning report ¥ % % of the
unauthorized absence of an accused which occurrcd
prior to the date of actual entry."

"Responsibility for the entrics in a morning re-

port cannot ordinarily be delegated but +# % 3 the
manual and clerical task of preparing the morning
rcport may be delegated and necd not be performed
by the officer responsible therefor.!

Original of 31 October 1944 morning report was
signed by pcrsonnel officer, Inadmissible, as he
‘was not an authorized officer.

Original of 5 Jenuary 1945 morning report was -
signed by personnel officer, Valid, to prove facts
occurring subsequent to time duty was placed on
personncl officer to know the facts, but not as to
prior facts. Discuss Par L3a, AR 345-400, 3 Janu-
ary 1945, and Sec IV, Cir 119, ETO 12 December
1944, (As to prior facts rcferred to above, sub-
sequent note states that this is "dicta not to be
followed, ")
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355(18)
385

116(9)

416(9)

419(2)

L27

416(9)

PRESIDENT MAY PRESCRIPE RULES

{18) Documcntary; Morning Reports

7686 Meggie

7663 williems

8631 Homilton

9271 Cockerham
(1st Ind)

8706 Twist

5595 Carbonaro

Morning report historical data cntries ad-
missible. '

'Morning reports signed prior to 3 January

1945 by a chief warrant officer as assistant
personnel officer aré inadmissible. Presump—-
tion of regularity does not apply. Discuss AR
345-400, prior end subsequent to 3 Jenuary 1945.

In deference to superior authority of TJAG,
SPJGN 1945/3492, Memo, TJAG, 30 Morch 1945,
Washington, of ficial writing or "shop book rule'
basis for introducing morning rcports is not
uscd despite ETO 4691 Knorr. However, Knorr
casc is not overruled, on basis of rcasoning
that "shop book rule' applied to facts therein,
and may 2pply to similar fects hcreinafter.

The latencss of entrics gocs only to weight and
credibility, but nct to admissibility.

Morning report used to show that accused was re-—
leesed from a replacement company, for return to
a division..

lorning rcport entrics not within personal know-
ledge of officer mzking them., Possible objection
is curcd by dircct testimony on matter contained
therein.

Morning rcport originals signed by "warrant
of ficer, Personnel Officer!, Not commending
officer, and not authorized to sign.

Only evidence that accuscd was placed in arrest
of quartcrs on 5 January 1945 "is the morning
report entry of that date. Since this was ad-
mitted without objection, it is dcemed compe~-
tent) to show the status alleged at the time
accused abscnted himself from his organization
on the 5th,!

Carbon cxtract copy of morning report dated sub-
sequent to date of trial. Held: Could not have

been the morning rcport introduced at the trial.
Hence, record of trial is incomplete,
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385

PRESIDENT MAY PRESCRIBE RULES AT 38

(18) Documentary; Morning Reports 95(18)

6107 Cottam,
et al

10331 Jones

7312 Andrew

One morning rcport signed by assistant personncl
officer and anothcr by regiliacntal personncl
officer, prior to AR 345-4C0, 3 January 1945,
Held: Inadmissible, Prosumpticn of regularity
does not apply. In deference to supcrior authori-
ty to TJAG, SPJGN 1945/3492, iemo TJAG, 30 March
1945, vashington, official writing, or "shop book
rule" basis for introducing morning reports is not
uscd despite ETO 4691 Knorr, However, Knorr case
is not overruled, on basis of reasoning that "shop
book rule" applicd to facts therein, and may apply
to similer facts hercinafter.

Morning rcport cntry deted 31 January 1945 not
admissible to show AJOL status as of 7 June 1944,
Could not have been made from personal knowledge.
¥as not reasonably contemporancous.

Attack begen 12 Dec 1944, 1lorning report had this
ertry re accused: "Fr dy to ~.0L 0800 as of 12 Dec
L4, Yeld: iorning report cntry mzkes a prima facie
shoving that accused was present for duty at a

time immediately prior to the attack.
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PRESIDENT MAY PRESCRIBE RUIES : Awr 38

(18) Documentary; Morning Reports 395(13)

The spccification against accused alleged that he was a member of
¥ % % Engincer Battalion, whereas the lorning Report, introduced in evi-
dence to show his AWOL, referred to it as ¥ # % Engincers, Likewise,
there was a slight variance betwecen the specification and the. lorning Re-
port in the spelling of the location of his unit., HEID: Neither variance
affected accused!s substantial rights, Nor did he meke any objection in
tourt. (CM ETO 800 Ungard 19.3) : :

In this desertion casc, '"the certificd extract copy of the Morning
Report of accuscd's organization, which was rceccived in evidence without
objection, purports to be authenticated by the assistant personncl officer,
% % % Infentry., Such-officer was not the official custodian of the orig=—
inal and was thus unauthorized to authenticate a copy therecof, The im-
proper authcntication, howcver, was waived by feilure to object tiereto
(CH ETO 5234 Stubinski). The extract also indicates that the original was
signed by * % %, who failcd to indicate in what capacity he acted in
placing his signature on the instrument. Since no gucstion was raised by
the defense, it could properly be assumed by the court that he acted in
his capacity of commanding officer of the company (CM ETO 5406 Aldinger)."
{(CH ETOQ 5414 White 1945)

oy . s o st

(Memorandum for the Judge Advocate General; 30 March 1945 washingjon)

"1, SPJGN 1945/3492 (Documentary Evidence; Morning Reports).
"Opinion of the Judgs Advocate General,

"Article of War 38 authorizcs the President of promulgate !modes of
proof in cascs before courts-mertial.! Pursuant to this authority
the President, through the Manuol for Courts-iartial, has prescribed
that morning reports shall be admissible in evidenice as Tofficial
writings.! The Manual stotes that:

"Ain officinl statement in writing (whether in a regular series
of rceords, or & report, or a certificete) is admissible when
the officer or other person meking it had the duty to know the
matter so stated and to rccord it; that is, where an official
duty exists to know and to make one or morc records of certain
facts and cvents, cach such record including a permanent record
compiled from merc notes or memoranda, is competent (i.e., prima
facie) evidence of such facts and events, without calling to
the stand the officer or other person who made .it. - For instance,
the originels of /a/ % % * morning report arc competent cvidence
of the facts rccited in them, cxcept as to entries obviously not
based on personal knowledge.! (MCM, 1928, par. 117a)
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395(18) (18) Documentaryi Morning Reports

"The theory under which the morning’report is admissible inm evidence is
important, and controls, in part, its cvidenticry usefulness. The lenual
distinctly states that a morning report is admissible in cvidence as an
'officiel writing! and distinguishes it from entrics in the regulor course
of business. Paragraph 116 of the Manual refers to !3% % % a company morn=—
ing report.! Likcwise, paragraph 1178 quoted above is devoted to a dis=—
cussion of the ;admissibility in ecvidence of 'official writings! including
'morning reports.! On the other hand, paragraph 118a scts forth the rules
of evidence relative to books of account and entrics in the regular course
of business, and provides that: - :

"Entries in books of account, where such books are proven to have
been kcpt in the regular course of business, and the cntrant is
dead, insanc, out of the jurisdiction of the- court, or othbrw1so
uanullublC to testify, are admissible in evidence.!?

"Although Title 28, U.S,C., sec, 695 (act of 20 June 1936, 49 Stat. 1561),
has liberalized the r:le pertaining to the proof of cntrics' in books ‘of
account and entries iz the regular course of business, that statute is in-
applicable to modify or affcct the admissibility of instruments which the
Manual for Courts-Martial spocifically mekes admissible only as lofficiel
writings,! such as the morning report. ‘

"An entry in the regular course of business gains its trustworthiness
becausc it is mede regularly and in the ordinary- course of business,.
Necessarily, thercefore, the entry must be made contemporaneously or
reasonably contemporaneously with the occurrence of the events recorded,
On the other hand, documents which may correctly be terms Yofficial
writings! gain admissibility in evidence because of an . official duty
upen the entrant to record the true facts, It is not nccessary that the
entry be made contcmporancously with the happening of the cvent recorded.
This principlc permits the delaycd entry in a morning report to be re-
ceived in evidence as proof of the unauthorized abscnce of an accused
which occurrcd prior to the datc of actual entry.

"The decisions of this ofifice have interpreted the provisions of para-
graph 117 of the Manual for Courts-ifartizl as requiring the officer re-
sponsible for the morning rcport to have personal knowlecdge of the
entries made therein, This is the principal safeguard provided by

lew to assure the veracity ond accuracy of such cntries, Although such
personal knowledge riced not be shown as & prercquisite to the introduc-
tion of the morning report into evidence, lack of such personal know=
ledge may be shown by the dofense for the purpose of impeaching the
entries. In this particuler it should be observed that the morning re-—-
port, when propcrly authenticated, is 'prima facie! cvidence of the
truth of the matters contained therein unless such entrics are fob-
viously not based on personal knowledge! (MCM, 1928, par. 117a). The
lack of such personal knowlcdge may appear on the face of the instru-—
ment or may be establishcd by extrinsic evidence., It should further
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(18) Documentary; Morning Reports 95(18

be observed that rcsponsibility for the entries in a morning report cannot
ordinarily be dele¢gated but that the manual and clerical task of prcpar-
ing the morning recport may be delegated and necd not be performed by the .
officer responsible therefor." (lemo for the JAG; 30 Mcrch 1945; Vash—
ington, D.C,) (See IV Bull JAG p 86-88)
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(21) Hearsay; In Genersl 395(21)
(21) Heersay; In General:
Cross References:
355 6951 Rogers (AWOL)
1921 ulnﬁ;rhllltor" nolice report)
295(13-18)S¢ee Cenrerally=-docunaents,
395(355) See gererclly, re identificetion parades,
416(9) 1645 Cregory (Pllltur" nolice rC“OTt)
574G Cowins (orejucicizal; desertion case)
L19(2) 5633 Gibson (morning report, AWOL; prejudicial)
422(5) 5607 Baskin (telephone corversation)
L2l 895 Davis (co- ahcubed)
433(2) LOOL Best (medical report; scope of entries; hearsay)
L50(1) 3648 litggpll (dring declarat tion; stardinz order contents)
5765 Maclk (test firing)
L50(4) 5605 Lewis (in psrchistrist letter)
451(3¢a) 209& Taylor (proof of cornus delicti by)
L52(7) 1042 Colig}ﬁg_(necrucv re deverdent ; conclusion of law)
L54(18) 1729 Reynolds (%igamy; colloboration)
L5h(1¢a) 5032 Brovn (nrejucice) -

7506 Eardin (descrlxed headquarters letters, re impeding
var effort)
823, Young (Black nmerket)
lot cheoted
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(22‘2 {earsay; Res Gestae : ﬁ_ 5(22=26)
23) Conclusion; In General ‘
2 Pr1v1leoed Cormuna. céﬁ.ons

(22) Hearsay; Res Cestae:

add.

Cross References: (see specific titles)
L50(1) 739 Laxwell
7518 Bailey
450(2) 5C6 Bryson
LOL3 Collins
L50(4) 709 Lakas
G469 Dav:m
L60S LulI‘I‘aV
6193 Parrott (coaccused)
450(5) 1600 Asher
L5L(53a) 3869 Marcum

(23)_Conclusion; In Gerersl:

Cross References: (see specific titles)
385 951 Rogers (AWOL)
395(7) 3811 Morgan
395(13-18)See gederdll*'——documer*te
395(21) See generally--hecrsay
433 L995 Vinson
L52(7) 1042 Collette (hearsay re dependent; conclusion of law)

(26) Privileged Cormunications:

Cross References:
433(2) 4691 Knorr (physicisn-patient; psychiatry report)
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(27)_Property Scized Without Warrant

(27) Property Seized W u“o_gtjf[;;_rg_ant'é.

"When evidence is secured by law enforcement officers without warrant
or authority but the search is coniucted in te vresence of accused and
with his full knowledge and consent he weives his Consti tutional richts
and incriminating evidence thus secured is admissible egainst him, - The
search and seizure under such circumstances is not | ,unreasorﬂble' within
the purview of the Fourth Amendment." '"As to certéin other letters found
at the tire of a second search, "the search of thtse lettcrs, being made
by order of the commarding officer of the nublic cuarters occunied hy -ac-
cused situate at a military station, was % ¥ ot ohnoxious to the Fourth
tmendmert of the Federsl Constitution, The letters were admissible in
evidence.¥ * ¥, " (CM ZTO 1161 Acosta 1SL4)

- ey st g 2

v

After he had heen ordered to searchi accused's possessions, & corporal
renoved certain receints and memorendum, These items were introcduced in
eviderce as exnibits, HELD: (1) ‘vthority: In the awscnce of & showing of
the source of the corporel's order to conduct the scarch or & shoving of
its legality, it 1..111 be assumed that the order was legel end thet 1t eman~
ated from prorer auvthority, (1CL, 1528, Par 112, winthrop, Reprint, p.
575, fn 27). (2) Lawfulness of Search: "Tie record is uncertain as to
whether they were discovered in the absence of accused end without his
knowledge or consent upon search of his cuarters or, of his clothing when
he was di srobed, " 'ia.cy were inadnissible if thoy were obtained in viola=-
tion of the Federzl Constitution and ils 4th rd 5ta fmendments, "If the

szhibits were obtained as 2 rwulu of a search of accus r-o‘. s person after
he was taken into custedy the evidence was adnissible % % %, The law does
not distinguish between documents and other »nroperty found on accuscd.
#* % On the other hami, if the eihibits werce discoverced and seized during
a search of accused's public cuarters under the" order given the corporal,
"such search is not 'unressonshble! and the scized docuwncris werc adiissible
in evidence." (G ETO 2535 Utermochlon 1944)

A

o

v

D
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(28) stipulations 395(28)

(28) Stipulations:

Cross References:
385 6221 Rodrigue 7z (admit accused's Al 28-58 statement)
6819 Shambahdq (no open-court consent by accused- stipu~
late u>cmﬁesmon)

419(2) 527 Lstrella (stinulation re morning roport)
133(2) 456l Yoods (&7 75; fects contrery to stipulation)
450(1) 739 Iaxwell (no smecific assent in court by accused)

5765 Lack iack (no specific assent in cowrt by accused)
L50(4) 8451 Skipoer
454 (18a) 6226 Zaly (re judicial notice)
A5A(22b) 9345 Baup ug (contents of letter; opinion)
454(36a) 8690 Barbin (menner of naking
454(372) 1107 Shuttleworth (refuse to “edmit)
454(105) 3686 Horgan (stipulation to prove corpus delicti for
confession. Vehicle value)

The record failed to show thaet accused had snecificelly consented
in open court to the usc of a certain stipuletion,” HELD: "The failure to-
obtain such consent, thile improycr (see 1CL, 1928, Par-126b, pp 136-137),
did not injurioudly affect accused's substantizl rights, in view of other
clear evidence of his fuilt,” (Ci BT0 2951 Pedifo 194L)
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(28a) Value:

PRESIDENT -MALY PRESCRIBL RULES

(28a) Value'

Cross References:

325
395(29a)
433(2)
451(9)
1,51(32)
451(42)

452(18)

452(21)
153(01)
L54(1¢2)

4701 linnetto (vehicle).

See gvnerclIV——JLalc1al notlce

5445 Dann (bonds in enemy safe; public »ronerty)

7000 Sklnner (vehicle)

4300 Kondrik (silk stockings; wetch)

L,058 ¥cConnell (ouwrer testimony) -

6217 Barkus (French franc exxchengé ‘rate; radio in Frcnce)
875 Fazio

857 Van Horn

1453 Povlor

2158 VLckabav (ring)

2GL0 Jenson

8187 Chappell(French franc velue; Cemen mark velue; purchasing

_ nower :

129 Rindfleisch (venicle;

5666 uomles'zﬁe“1c769, etc)

6268 addox (gssoline and jerricans in 270)

L18L Velif?&e*lc]e)

5032 Brevn (vheel and tire)

5539 Huféndick (437 96; black merkel; gasoline value)

8234 Young, et al {proof winecesscry in black market con-

“spiracy &nd impeding war effort)
0Q7 Fines (not element, &30 Gé black market, 217 94)
9345 I%”g.(irezc* chanmpagne; officiel prices)
202 Pilat (garments) '
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(29a) Judiciel Notice; In Lenerol 395(29a

(29a) Judicial‘ﬁlgﬁ:‘:;ce in General:

Hot ot Digested:

11173 Jenqlns (location of mili-
tary posts where AWOL
could have reported)

Cross References:

359(9)
359(15)

365(1)
385

416(9)

419(2)
L22(5)
433(2)
L1,2(3)
443

L43(1)
450(1)

51(9)
451(31)

451(36)
451(42)

151(50)

452(3)

1191 Acosta (State of War; U.S, Filitary Jsteblishments)

1981 Fraley (Ceneral prisorer stetusy B/R looks to date
in Branch Office)

1981 Fraley {fmmy geographicsl end administrative subd,)

L55 Nigg Jr (departure for hezardous duty)

1921 King (£7 28; facts re; knowledge)

23956 Pennington (too secret order)

LO54 Carey et 2l (orders ard directives)

4138 Urban (& 2 lazardous duty: important service)

6637 Pittala (movement of a division in France; landings
etc,; gereral; battlefront conditions; refer-
ence to map. Board of LReview) :

693l Carlson (bulge offense, Dec 194L; reference to map
by Board of Review)

7413 Gogol (bulge; December 194LL).

8083 Cubley (Saar; 24 Nov 1944; major militery operstion

1567 Spicocchi (locatlon of military camps; return of
" deserter to military cortrol)

1629 O'Donnell (militery conditions in United Kingcom)

63L2 S uth {replacerent depot; transitory nature of)

2921 Span T (scientiiic meth odsj

2212 Cglggron (enemy-occupied terrltony)

6767 Reimiller (reference to map by Board of Rev1ew)

4339 1141an1 (offeﬂse cormitted in wartime)

9423 Carr (bulge in Belgium)

36L9 uluCL@Ll (8T0 standing order re 3" knife blade; Il
" charged with notice)

7000 Skinner {(value; jeep; nrice lists)

4300 Kondrik (Qh,prlce lists stockings)

1671 Matthews (treining regalctlons English currency ve.

6217 Berkus (French franc exchange value) _ :

8187 Chappell (French franc eychcnge velue; German mark
purchasing powver)

1554 Fritcherd (fmy reguletions; safety precautlons)

R768 Coats-Carcia ("TO regulatlon re motor vehicles I
cncrged vith notice)

1538. Fhodes (Verious arderu, etc, of higher headquarters
Board of Review also tekes judiciel notlce)

FAPSEFEEN
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395(292) .

(cont)

PRESIDENT VAY PRESCRIBE RULES -

29a) Judiciel Notice; In Ceneral

452(21) 6268 Laddox (velue of gasoline and jerricans)
452(22) 5666 Bowles (price Jists; military property; truck)
453(20a) Y542 Iserberg (IT0 circulers; meil ceqoorsbln)
L53(26a) 6881 1eoe'T§§se Section circuler; officer presumed to know)
L5L(18) 3456 Welf (RT0 criculer re marrying; &ccused charged with
notice)
L54(18a) 5539 Hufendick (gasoline; price lists; 7X) '
7506 Fardin (described hqg letters re 1m.pf‘d1nL war effort)
6226 Taly (gasoline for BTO0 vehicles; use of vehicles; stipu-
lation effect)
9987 Pipes (black merket; impece war effort)
11216 hnqrews ‘(accused of’lcer charged with notice of circu-
lars and directives of his COWmcpd)
454(22b) 9345 Kaug (French laws of 1942; TFrench officiel)
A)A(°6a) 7553 Beudlne (Adainistrative Tenorandun SHASF and Sth U.S,
krmy; discussion of powers of promulgation; date
of effeculveness)

L54(56b) 6203 Mistretta (Belgium status; First Zroy)
454(63a) 571 Leach (Laws of ZEngland)
L54(65a) 1872 Sedlon (hrmy regulations; mail censarship)

2273 Shermen (post mail in civilien box as violation)
454(670) 2273 Shermen (ETO circulars; marriege; censorsiip; accused
clarpcd with notice ‘
L54(95) 902 Barreto (marijuana as narcotic)
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PRES IDJHT HAY PRESCRIDE RULES AW 38

(29a) Judicial Notice; In Generel 395(292)

(COnt)

Although the trial judge advocate reguested that the cowt take judi-
cial notice of certain nattera, the record was silent on vhat the court
did, HILD: It mey bc presuied that the cowrt did in fact teke judicial
notice of those matters, ggg ET0 952 Mosser 1943)

A number of papcrs in the instant record conteined the lgadings "Nor-
thern Ircland District ¥ % *"  and "Northern Ircland Bese Scction % % %1
HELD: "The cowt may take judicial notice that the arca covered by each
desighation was the geographical 1imit of Northern Ircland. It wes in fact
at 211 times one single ovnecrating and existing command anc the stending or
ders or details to dutv would remain effective until change d by the new
Commanding Geneprel % % % 1 (CL.E T0 970 beCertney 1943)

"The court was authorized to teke guolclcl notice tnat the exchenge
velue of an nnﬂ¢“sn‘pound wes $4,035." (Ci] ET0 2358 Pheil 1944)

"Facts which need not be nroved beceuse the court may recognize their
existence without proof are summerized in ICL, 1928, Per 1?5, p 134, The
matters therein enumercted are well known facts or ere conteined in pub-
lished documents, The only militery orders irncluded &re gbnor"l orders.
If the order to:vwhich the nroeecut¢on referred was go_secret thet it coulc
not be shown to the court it must necessarily follow w that the court did nc
know &f the terms or details of the order % * %, The theory and besis
of judicicl hotice is that the fact sought to be proved is so well knovn
that it has become common knowledge and it is therefore not rccessary

to prove it. * % % It; thercfore, follows thet the court was not author-
ized to take Judicicl not;cc of the so-cclled 'sccret order!'," (CL AT

306 Pcrinington lohh)

"The court and the Board ochviCW'nLJ teke judicial snotice of the
historic fact that the first increment of Amorlcan troops landed on the
shorcs of Southern France between Merscille end Nice on 15 August 1944
(iCHT, 1928, Par 125, p 134) * % %, (CH BTO 7148 Gionbetti 1945) (Also
see 8171 32§§g, not digested.)
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Awfge ‘ PRESIDENT LAY PRISCRIDE RULES
395(30a) (302) Presumptions - - . ‘

(302) Presumptions:

Cross Refcrences: - ¢
385 L55 Nigg (none, re hazardous duty and departure)’
51,37 Rosenber (nornlnﬂ report)
6107 Cottam (Eornlng report; regularity)
6937 Cruft t (of guilt)
7339 Conxlln (innocence)
7532 Ramirez (innocence)
, 7686 Maggic (morning report; regularity)
395(29a) Sec gemcrelly--knowledge of accused, re matters of judicial
knowlccge
952 Mosscr (presume thet judicicl nnblco was taken)
395(352) 139 hcDanicls (regulerity) (
1786 Humbraght (dcfense counscl pcrforrbd duty) .
1943 LicLurkin (explein accuscd's rights)
416(2a) 6524 TOPEVPSOH(QCfOHSG counscl presumzd to do duty. Construc—
tive condonation not presumed., Note that
presumption re defensc counscl was rebutted in
Cermisciano czse, herein)
416(9) 4756 Cermisciano (morning rcport; contradictory; defense)
5196 Ford (pro-tricl rcgulurlty)
523), Stubinski (moming ruport)
5593 Jarvis (morning rcport; nresume regular¢ty)
422(5) 3046 Brown (legslity of order)

L33(2) 456l Vioods (presumption--~before the enemy; Mona about";
ageinst waiver of fundamentel rights)

- 450(2) 255 Cobb (AW 92 murder; presume recognition of officer of dey
, 4581 Ross (A7 92 homicide; prevent escape of nrisoner of war)
451(2) 492 Towis (prcoumo consecucnces of cct) : (
451(9) 7000 Skinner (presumc conscquences of act)
h5l(36a) 9128 Houchins (CO?LQS&lonS' unexplained possession of stolen

goods

453(10) 10362 Eindmerch (presumc assumption of commgnd)
L53(18) 2777 Voodson (prbswmptlon consecuences of fclsehoods)
454(220) 9345 Heug (French laws of 1942; French of ficisls)

438 9573 Kenick (that witness oath was administered at former tria
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(31) Lecused: Absence from Trial 395(31,33
337'[ccuued Corraon Trlal

PROCLDURE

(31) Accused; Absence from Trial:

-

Cross References:
450(01) 3475 Elackwell (presence of accused,vhen court recon=
venes

The record feiled to affirmatively show that, after an adjournment,th
accused and the regorter were resent when the covrt reconvened, 1LILD:
(1) The record itself is evidence that the reporter-was present. (2) Al-
though it was stated that the "defense! was present, it is assumed d that it
was not intenced to include accused therein, However, accused's presence
may be assumed, because the record shows that he >articinated :n the pro-
ceedings suasecuent to the reconvening of the court. (CH ETO 2473 Cantwel
(limeographed full opinion mailed out)

(33) Accused; Common Trial:

Cross References: Y
395(49)  See motion to sever, herein
L16(9) 1549 Copprue
L2, 3147 Cayles et al
- 4,50(1) 57¢€4 Lilly
L450(4)- 3740 Sanders et &l
4589 Powell, et 2l e
6148 Dear (lengthy discussion,joint and common trials)
451(01) 3475 Blackwell
- 151(2) 2297 Johnson
" 454(91a) * 2005 ilkins

"The record of trial shows that defense was accorded but one peremptory
challenge for both accused. Failwe to exercise the one constituted a |
waiver of accuseds' clear right to a second, or one for each accused, Vher
as here, accused are tried together at a common trial, the  record of trial
should show (a) the direction 6f the appointing author*ty thet accused be
tried together (b) preferably, their consent to a common trial affirmative
expressed (althougﬁ failure to object has been held in certain cases to co
stitute a sufficient waiver); amd (c) opportunity accorded each accused to
exXercise one peremptory challque " o Dr“JquCc resulted herein., (1lst Ind
Ci ETO 6407 Ivey et al, 1945)
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(A 38 PRESIDENT MAY PRESCRIBE RULES

395(33a) (33a) Accused; Credibility of

(35) Accused; Intrepment

(33a) Accused; Credibility of:

Cross References:
395(62a) Impeachment~~in generzl
451(17) 1302 Splein (weight of unsworn statements)
451(50) 2926 Norman (exculpatory statements)
452(9) - 9342 Weils (fantastic explanation of larceny)

35) Accused; Entrapment:

T ANy e JPSa iy

Digested
Cl Henning

'_J
’_..l
ONfct+

"tijhen the criminal design originates with the officials of the Covern-
ment and they implant in the mind of an innocent person the disposition to
comnit the-alleged of fense and induce its commission in order that they may
prosecute!, such conduct on the nart of the ofiiciels amounts to entrepment
and may constitute a defense (Scrrells v U,5,, 287 U.G. 435, 77 L. Ed: 413).
Vihere, however, the criminal intent- originates in the mind of accused, the
fact that officers or employees of the government merely afford opportuni-
ties or facilities for the commission of tiie offense, does not defeattkhe
prosecution (Grimm v U.S., 156 U.S. &04, 39 L. Ed. 550). In the instant
case the evidence clearly established that fhe criminal designs originated
in the minds of accused, and that the offenses were not instigated by the
agents of the Criminal Investigation Division who merely afforded opportu-
nities and facilities for their commission in order to detect and apprehend
persons engaged in.a criminal enterprise., There was, therefore, no entrap-
ment, (CM 2T0 8619 Linnie 1G45) S :

. —— - o
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35a) Lccused; Txnlanatloﬁ of Riglts

|
|
|

(35a) Accused; Bxplanation of Rights:

Cross Refefences:
378(L) Gullty plea; explanation of--in general

385 5958 Perry (two accused; ond takes stand
7397 P_C_:. Cerlo
415 816/, Erunner

"thile the record of trial fails to show that accused was given the
opportunity to be sworn as a witness or was informed of his rlght to make
a statcment to the court or- that the trial judge advocate and defense
counsel wresented arguments, it is presumed that the usual and normal trial
procedure was followed and that counsel fully ﬁbrformed their duty to the

accused." (CII BTO 139 licDanicls 1942)

"The record is silent as to the evplanition &0 accused of his rights
to remain silont, testify under oath or to meke an unsworn statement. fc-
cused did not appcar as a witness cn his own bchelf." HZLD: "While this is
an irregularity it is not fatel, It will be nresumed that defense counsel
perfgrmed his duty towerds eccused in this respect.™ (CII ZT0 1786 Henbrigh
1944

"The accused did not teke the stand as a vitness in his own behalf
nor did hc meke an unsworn staterent, The record is silent as to-vhether
his rights were-explained to him as nrovided in LICH, 1928, par 75,

p 56 ard par &6, p 61, In the absence of evidence in the record that ac-
cused was denlcd any of his rights and »rivileges it will be presumed-
that defense counsel made proner cxplenation to accused of his rights,

and that the usuel and ordinary procedure of court was followed,"

(LCiL, 1928, par 45b, p 35.) (CM ETO 531 IcLurkin 1943)
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AW 38 PRISIDENT LAY PRESCRIBE RUIZS
395(35b) (35b) Accused; Tdeatity of

(35b) Accused; Identity of

Not Digested
5362 Cooner

5L6k Hendry
6428 Bostic

Cross References:

365 3897 Dizen
331 See in general = &7 2
433(2) 4820 3kovan (TJA points out accused)

4595 Vinson (No proof re rank; organization or duty stetus)
500L Scheck {llo proof re name, rank, organization)
450(1) 438 Smith (Var;ous descriptions of name
3200 Price
4292 Hendricks
450(4) ~ 1202 Remscy (repe)
‘ 2002 Bellot -
37L0 oender et al
3837 Smith (iGentificetion parade--but scc other cascs herein)

3859 Watson’ (dog-tags; self-incrimination)
4589 Powell, ¢t &l

558/, Yancy (murdcr-rapc) | ‘ .
655 Plll (luCQLlf¢P;blOﬂ parede-~but sec other cases herein)
7209 hlllluMu (identification narade; als sce other cascs her
&L51 Sulthr
9246 Jacoh (lOuﬂtlllCublOn perede; also sco otHcr cescs herein
9611 Prairicchicf (rend)
451(2) 1673 Demny (asseult)
451(S) 3927 Fleming |
451(50) 33 62 Shackleford (meks accused stard 1n ﬂourt)
- 451(58) 3628 Mason . :
451(64) 396k Lewrence (ideatificetion perade; sec other ceses herein)
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PRESIDENT MAY PRESCRIBE RULES AW 38

(35b) Accused; Idontity of 395(35b)

"Except by infercnce the testimony fails to identify the accused

as such and thc cvidence, other than accuscd's unsworn statement, does
not directly show that accused is in the militery scrvice of the United
Statcs, However his'plea to the gencrzl issue and his statemert disclos-
ing his amy service, plus the ¢harge sheet, which is part of the record
of trial (Ci’ ETO 1704, Renfrow), supplied the deficiencies indicated -
(Winthrep's Iilitery Law end Precederts, Reprint, 1920, p 276; ¥, 1928,
par 6ka, p 50)." (CM ETO 5510 Lynch 19L5)

——— e e e
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A7 38 PRESIDENT LAY PRESCRIZE RULES

292{35c2 (35¢) hecuscd; Intoxicdtion of

{35¢) Accused; Intoxipaﬁion of :

Cross Refercnces:
385 6626 Lipscomb (2s cause of AW 28-58 desertion)
. 419(2) L303 Pouston ton (assault) :
421(2) 3801 Smith (disrespect)
L22(1) 2161 lorFQn (»W 64 assault)
5516 Roscher (officer accused asseulted was drunk)
422(5) 817 Young (AW &L disobedience)
9162 hllbourn (too drunk to entertein AW 64 intent)
433(1) 1109 Armstrong (L7 75 misbelavior)
3081 Smith
433(2) 309L Liurphy
3301 Stohlmenn
3937 Zigrow
L43(1) 1065 Stratton (&% 85 drunk on duty)
1267 Bailes :
3577 Teufel
4329 Kizinski
5010 ClOVbr
5453 Day.
60.’.., }ii_u;';tt.ug
9423 Cerr
L4L3(2) 1065 Stratton
LuL(5) 7925 Butler (AW 86 drunk on post)
450(1) 2007 Herris (murder)
3932 Klusdal
5747 Herrison
6229 Creech
6265 Thurman
7350 Elmmclmenn
L50(2) 82 licKonzie (murder-mensloughtor)
h5 D& vis
3957 Larnuclo
4993 Koy
6397 Butlcr (murder-manslavghter; wrongful vehicle use)
L50(4) 3¢59 Watson (repe)
9083 Boreer
9611 Preiriechief
L51(2) 2672 Brooks (zssault)
3280 Boyce
4059 EBosnich
L3866 Green -
451(9) 3812 Farshner (esszult)
‘ 7000 éklnn er
h5l(32; 3679 Roehrborn (verious AW 3 of fenses)
451.(50 6235 Leowﬂrd with A7 93 menslevghter; driving vhile drunk)
451(64) 339 Care (socomy)
L53(0L) 418l Vpll (AW 85 Qrunk on cuty' edditionsl guilt of offenses
which required snccific intent)

453(72) 339 Cege

o)
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PRESIDENT MAY PRESCRIBE RULES AW 38

(35c) Accuscd; Intoxication of 395(;552

153(10) (cont)
439 Iicholson
3303 Croucher
3966 Buck
5165 Tefride ‘
7585 lianning (edditionsl finding of guilt of of fense re-
quiring specific intent
453(11) 560 Corman
1197 Cerr
L54(7) 4,607 Gerdner (£ G6 assault)
L5L(18) 1729 Reynolds (bigemy)
454(20a) 5741 Kennedy (with breéach of peace)
L54(372) 1107 Shuttleworth (LW 96 offenses; with drunken driving)
1366 Znglish (drunken driving)
454(3¢a) 1368 Madden
A5A(40§7 4352 Schroeppel (drunk; endenger safety of commend; AL
Cb--similar to AW 75 offense)
454(3%2) 2157 Chesk (drunicen driving)
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A 38 PRESIDENT MAY PRICCRIBI RULES

(395(35¢)



PPESIDENT MAY PRESCRIDE RULIS : Ay 38

{36) fccused:; lentel Cepecity 395(36)

(36) Accused; Ment:l Cepscity:

ot Digestec

3L55 Lictianamom -

3482 Martin _

5646 SOTOlu (marijuana) .
6840 Stolte {Low mental)
SLTL A1d0901c

Cross Ixkamination:
385 166, Vilson (AW 20-58; ccnity subsequent to desertion)
- 4165 Fecica (amncsia)
-6810 Shombugh

8028 Burtis
395(35¢) Intoxication--see genorzlly
335 10402 Tiglf (defcnee inference)

422{%) 4453 Boller (AW 643 cpilepsy; anxiety complex)
‘ 4622 Tripi (Olollkcd wounds and blood)
5566 Cartc* (battle~line)
- 433(2) 1404 Steck (A% 75) ‘
1663 Tson Jr (continuence, to inquire re corbet anxiety)
LOOL Best (nervous and scered; orocedure)
LO7L Ols;n (neuropﬁvchosns recommpndatlon)
L0%5 Dc.re (combat cny1cty
LT7E3 Duff {dezed officer)
LL2(3) 6767 Beimiller (aw 75-65)
L43(1) 6634 Furtough (W7 £5; drunk)
450(1) 739 L.g:mel.L
5747 herri on Jr (murder-repe; psychotic V. psychopath)
5765 liack (murdcr-repe) .
6380 Fimmelmann (murder-drinking)
7815 Gutierrcz (nurder-drlnklng%
942l Smith Jr .
LEO(4) - 4194 Scott (procedure)
9611 Prairicchicf (drunken Indien; flndlng of sanity
. inciluded in gencrel finding)
L51(64) 612 Suckow (sodomy)
4219 Price (sodomy--psychopathic v psychopotic; deny
: o motion for mcdicel board cxamlnetloﬂ)
- L54(6922) 5609 Blizerd (ncrcotic; alcohol; psychopath)
451(2) 906l Simms (sodomist; low mentel age)
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AW 38 PRESIDENT MAY PRECCRIBE RULES

395(36) . , (36)_Accused; Mental Cepacity

After the prosecution had completed its case, defense counscl put ac-
cused on the stand end stated thgt both his demeanor in court and the tes-
timony already adduced might reiss & question concerning his senity. The
court closed, and then rcopcned-—at which latter time the trial wes continued
in order that accused's sonity could be investigeted by & Board of 0ffi-
cers. When the court subsequently convened, the report of the Board of
Officers was admitted in cvidence, by st¢pulctlon, enc tvo members of the

_Board tecstified, The court then closed.” Upon rcopening, it was ennounced
that, 211 merbers concurring in the vote, it had been concluded thet accused
was sane, HELD: (l) "The cuestion of cccused's rnontel responsibility for
the offense cherged was placed in issue in a timely and proper menncr by
defense counsel, The court's rcespensc ond action was in kocping with cx-
peditious and prompt administrstion’of justice," Accuscd's mentcl respon-
sibility was adequetcly cstcblished, (2) The subscquent written Eggggy&ggif
‘tion of five members of tlie cowrt, ubdtlné that they believed. accused's
mentality to be such that he snould be attached to a labor battalion rather
than to a combat tezm, does not dlter the above cwnclusion, (CM BTO 314
Mason 1943) . .

"The question as to accused's legel resmonsitility for his acts was
one of fact for detemination by the court. mkere was substantial evicdence
that accused was sane at tie times of the commuission of the of fenses
charged * * %, The general finding of guilty suffices to cover the issue of

insanity and a1l of its elements. Io interlocutory finding * 3 * was neces~
sary." (ClL 570 202% Corcoran 1G4L) :

v

After his absence without leave for more than six months, accused vas
found guilty of desertion in violztion of £V 58, HILD: LIGLILY SUFFICIEXNT,
"At the arraipnment, defense counsel moved thab an incuiry be made into the
sanitv of the accused, The motion was denied., 1In meking the motion, the
defense counsel did not assert either that eccused was mentally 1rresnoq~
sible at the tire of the commission of .the zlleged of fense or thet he had
insufficient mental ceapacity to underetcnd trhe neture of the nrocead ngs
or intellizently to concuct or to co~ onerete in &his defense, Rether, h
merely steted thet, in his Onlnigﬁ ‘accused was 'a »nsycho casetand thet
he should have a psycho expert to.determine ng condition'., The court wes
empovered to constitute itself thc jucge of the extent to vhich the burden
Qi_lHCL%EEQE into the mentsl condition of the accused had heen inposed
Upon it by the represemt:tion of defease counsel (Cli 193543, kezmaier),
Insofar as cen be gathered from the record,- sccused mace- lﬂs unsworn state-
ment in an intelligent menner and the court, in aad*tlon, had the o~oortu-
nity of observing the actions and demcanor of the accuscd at the trizl,!

The quostion of his senity was for the trial court, and no error restlted
from the denial of the motion, (Gl EI0 3963 Nelson Jr 194k)

o ot e
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PRESIDENT MAY PRESCRIBE RULES , AW 38
(36) Accused; lental Capecity 395(36)

"A mere showing that an accused is of low intelligence does not re-
lieve him from logel responsibility for his offense unless such mental de-
ficiencies are so pronounced to render him uneble to distinguish right
from wrong and to achere to the right (YQ, 1928, Par 78a, p 63: C TIO
7363 Cf: CM 221640, Lover 1942, 13 3R 195). There was no shoving
that accused was not legally responsible for the of fenses cammitted,”
(Case involved rape, housebreaking, and night entry with intent to
repe,) (CM ETO 668; Burton 1945)

——— e vy

"In view of the belief of defense counsel (asserted at the trial
and repeated in his report of interview of accused vhich accompanies
the roview of the steff judge advocate) that the accused is suffering
from some type of mental disorder, I suggest that he be examined by a
" board of medicel of ficers as provided by paragreph 35¢, of the LCi,
1928, before he is returned to the United States. A copy of the report
should be returncd to this office for attachment to the record of
‘trial," (1st Ind, CM 5710 8501 Wilson 1G45)

ot e ey
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AW 38 PRISIDENT TTAY PRESCRISE RULES

395(36a) (36a) Accused; Seating frrangement in Court

(36.3 Accused; As Witness;y Csth \

(362)_Accused: Ssating Arrengement in Court:

Cross References: LL7 ~ 804 Ogletree (Seated at direction of President

Imediately following the arraignment of severcl joint accused,  cefense
counsel requested that their seating arrangeient he alterec, stating,
"This case is pritarily one of identification, and it is ObVLOU 1y too
simple to pick oubt the accused vihien you nave &ll the accused sitiing in
tane front row," His lotion was denied. HELD: "The presicent of the court
nroderly denied this recuest 'for reasons of security and normal procedure!,
The IQnuai prov 1des bu?t 'thie accused will be seated s the nresident dir-
ects', VcstlnU tiie presicent with fvll discretionary zqyggpng_ln this par-
ticuler matter wit b one snecific eicention, navine no annlication to the ’
point &t issue; viz: 'that the accused will be 7ern1ttwd to he neer his
counsel! (ECH, 162¢, par 54, » 42)." (CM BTO 1224 Davis et al 1G44)

——— s gty e e .

( } iccused: As_Vitness; Oath:

flthourh defense couns e] steted that accused desired to take the stend
as a sworn WLtnesv, tiie record of trial feils to recite that he was sworn be-
fore sx»eaking ~im his own oenalf Towever, since nis statenents follow the
heeding "TIESTIIONY OF sCCLSID - wrll f ZLC{; (' and there was brief
CTOSS—OXGM*JcthQ %% % it pmay be assumed that his request st he be sworn
was comnlied with., In the event he was not swora, no SUuStuuulal risht of
accusgea was injuriously affected since is representations wholly feiled to
xplain either his alleged initiel &bsence without leave or its extension for
a period of over four months." (CA W0 31402 Diedriciison 1945)

~-138-..
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PRESIDENT 1AY PRISCRIRE RULES AW 38

(37)_Court; Correction of Action 395(37)

(37)_Court; Correction of fction:

Cross References: 399(1) 1704 Renfrow

"Records of trial before generel COLTtS—M”Ttlal cannot be Jmnegpbgg b,
extrcneous evidence in the form of certificates and affidavits." (lLCK, 19

sec u7b,, p 75provides methods for correction of erroneous or defective
records of trial, These are exclusive, (CII 10 2002 Bellot 19L4)

=120



AV 38 PRESIDENT 1AY FRTIECRIZT RULES

- 395(41) . (41) Court; Tlace of leeting

(L1) Court: Place of Meeting:

Cross Lieferences:
450(1) 7518 Bailey (Confession at scene of crime)

L50(2) 3162 Hughes . _
L50(4) 611 Porter (scene of cffense; testimony at)

«

Almost at the- conclusicn of the trial, the’c¢ourt merbers; the personnel
-of the prosecution, the accused and his counsel, the reporter, and three
witnesses, visited the premises where the offense was alleged to have oc-
curred. " At various points there, the three witnesses were interrogated
in detsil., HELD: The ahove practice of interrogating witnesses at the scene
of an offense is improper., However in the-instant case, eliminating the
testimony thus obtained from consideration, therc was still substantial
and competent evidence to sustain the findings of accused's guilt, No pre-
judice resulted, (C‘ ETO 1262 Youlton 19hh)

s it o e

.

After the court had convened, the triel judge advccate announced his in<
tention to cell an elderly victim of accuseds' offenses as its first witness,
and stated that her physicel condition made it impossible for her to be
present in court. He reguésted that the court move to her home. Defense
stated it had'no objection, The court then assembled at the victim's home,
At that situs, the trial judge advocete aslted that the couwrt note certain
features of the remises, Defense stated it had no objection, "Thereupon-
the trial judge advocate called the ¢ourt's attention to verious objects,
features and conditions at the »nlace, Pursuant to the speciel orders ap-~
pointing the court, the oresgggpt thereof could fix the time and nlacqigg
the court to assemb1e In view of the reason advanced by the trial judge
gdvocate, Tit was not an @huse of discretion for the rresident to reconvene
the court at lrs, **'s bedside, Her home, however, was also the scene of -
the crimes, and the court, though it did not convene there for thal purnose,
was asked 'to view the_premlses' and thereafter to receive lLirs, *tts testi-
mony, The Board of Review has heretofore disapproved of theé practice of re-
ceiving testimony at a 'vicw of the premises!,* # % However, in the instant
case, the court nroperly re-assembled to tcke testimony at lrs. *¥'s home
in deference to her infirmities and undoubtedly z2lsc motivated by a desire to
ascertain all the facts of the case, 1In so doing it could not escepe vicwing
and observing the situs of the crimes., Defense counscl consented to the prac-
tice followed, and it clearly appears from the record of trial that none of
the substantial rights of accused were injured thercby. The Board of Review
concludes that it was not error for the court to rcceive lrs. **!'s testimony
under the circumstances related nor to 'view the premiscs' as an incident
of its presence in the victim's home," (CkM ETO 7202 ch1tt<}9§§l

Lo TN o U



PRESIDEIT TAY PRESCQI“E RULES 538

(ﬁgﬁ) Court lartial Orders é_éiém?"hz)
(13) Court Tartizl Orders; Publication

(L2a) Cowrt Martial Orders:

Cross References:

416 3062 Osther
419 4029 Hopkins (general prisoncr status; reference to)

(43) Court Martial Orders; Publicetion:

In an AW )O’ casc, the use of a "so-called 'Exgzgﬁiyplrgvncrul court-
martial order in the effort to give puﬂllcltz anong the trooms of the sen-
tence in this case is without auth ority and is objcctionablec, The ordcr -
must be-of the date the reviewing authority takes final action’(KCM, 1928,
par 87d, p 79). Inasmuch as the scntence cannot be ordered cxecuted
prior to the examination of the record 0¢ “trial and appTOVal of scntence
by the Board of Revicw and mysclf (AW 502, par 3), thce ttentative' order
posscsscs no legal cfficacy.” &JEﬁ‘Inpjwnp}Lpfo 21,33 Meyer 1944)

——————
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W 38 © PRESIDINT MAY PRTSCRIEE RULIS

'395(hgl ' (44) Inconsistent Findings

(L4) Inconsistent Findings:

Cross Refercnces:
395(1j) Veriance—see generally
L2k 895 Davis (mutiny; commit riot)
428(5) Yultiplicity--see generslly
450(1) 1453 Fowler (robbery-murder)
454(61a) 7245 Barnum (& 95 and 96. Same charge of secrecy violation)
L54(56b) Fraternization-—see generally
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PRESIDENT MAY PRESCRIBE RULES

(45) Findings: Lesser Included Offenses

i

FINDINGS

(L5) Findings: Lesser Included Offenses:

AW 28 385 1,55
561,
1921
2396
2432
2481
3118
3162
3234
L7540
4986
5958
6039
6751
6951
7397
7532
7686
8194
8300
8700

Nigg
Neville
King
Pennington
Durie’
Newton
Prophet
Hughes
Gray
Courtney
Rubino
Perry-Allen
Brown
Straub
Robers
DeCarlo
Ramirez
I’/Iag Ele
Shearer
Paxson
Straub

(A 6L

(4w 61
(AW 61
(A 61
(AW 61
(A% 61
(AW 61
(AW 61
(AW 61
(AW 61
(AW 61
(4w 61
(& 61
(aw 61
(4w 61
(AW 61
(A 61
(AW 61
(AW 61
(AW 61
(aw 61

as

as
as
as
as
as
as
as
as
as
as
as

as

as
a8
as
as
as
as
as
as

lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)
lesser)

AW 38

395(k3)

Under 450(2)
Under 433(2)

AV 58 not lesser)

AW 58 not lesser)



AW 38

395(L5)

PRESIDENT MAY PRESCRIBE RULES

(45) Findings: Lesser Included Offenses

AW 58 416
A 63 421
AW 6L 122

1395 Saunders
1567 Spicocchi
523L Stubinski
5593 Jarvis
57L0 Gowins
64,97 Gary Jr

106 .0rbon

106 Orbon

1057 Roamona =

4102 Savege
4376 Jarvis

LL53 Boller
L750 Horton

5546 Roscher

5607 Baskin
7581, Emery
8455 McCoy
9162 Wilbourn

(AW 61 as lesser)
(AW 61 as lesser)
(AW 61 as lesser)
(Av 61 as lesser)
(AW 61 as lesser)
(AW 61 as lesser)

(AW 63-6L discussion) Under 422

(AW 63-6L4 discussion)

(AW 96 failure to obey as lesser)
(AW 96 failure to obey as lesser)
(AW 96 failure to obey as lesser)
(&W 96 failure to obey as lesser)
(AW 96 insubordinate conduct not
lesser)

(AW 96 assault lesser to AW 6L
assault)

(A% 96 failure to obey as lesser)
(AW 96 failure to obey as lesser)
(AW 96 failure to obey as lesser)
(AW 96 failing to obey as lesser)
no intent; drunk

W 96 assault & battery as lesser;

no intent; drunk)



PRESIDENT MAY PRESCRIBE RULES AW 38

(45) Findings: Lesser Included Offenses 395(45)
AW 69 427 5032 Brown (AW 96 as lesser--not digested)
A 75 L33 1663 Ison (Variance)
2212 Coldiron (AW 96—-except words "before the
enemy")
4512 Gault Jr (& 61 as lesser, but not AW 96
AWOL)
4565 Voods (A% 61 as lesser)
4691 Knorr (AW 61 as lesser)
4740 Courtney (AW 61 as lesser)
4995 Vinson (AW 61 as lesser)
5114 Acers (AW 61 as lesser)
5445 Dann (AW 96 plunder & pillage not

lesser)in circumstances)

AT 83 4 5032 Brown (AW 84 as lesser) Under 454(18a)



AW 38

395(45)

AW 86

AW 92

L50 -

PRESIDENT MAY PRESCRIBE RUIES

(L5) Findings: Iesser Included Offenses

L4L3 Dick

5255 Duncan

51,66 Strickland

5848 Kay

!

Murder

62 Jacobs

82 McKenzie

506 Bryson
835 Davis
1725 Viarner
3162 Hughes
3614 Davis
3639 McAbee

(Sleep on post; AW 96 asleep while
on duty as sentinel not lesser
herein. Also, re variance)
(Leave post=-not fully proved,

AW 96 as lesser)

(Leave post—-not fully proved.

AW 96 as lesser '
(Sleep on post; AW 96 asleep while
on duty as sentinel not lesser,

where accused had left post)

(To manslaughter)
(To manslaughter)
(To manslaughter)
(To manslaughter)
(To manslaughter)
(To manslaughter)
(To manslaughter)
(To manslaughter)




* PRESIDENT MAY PRESCRIEE RUIES = A8

(45) Findings;: Lesser Included Offenses) 395(45)
A¥ 92 450 == Murder (continued)
3162 Hughes (To menslaughter)
361/, Davis (To manslaughter)
3639 lcAbee (To manslaughter)
3957 Barenclo (To manslaughter)
LOL3 Collins (To manslaughter)
4581 Rose (ilanslaughter not lesser)
4945 lontoya (To manslaugher)
4993 Key ) (To menslaughter)
6015 McDowell (To manslaughter)
6397 Butler (To manslaughter; insufficient ev1dencc)
AW 92 450 -~ Rape ' - o
1600 Asher (4 96 attempt as lesser)
4119 wWillis (Statutory rape not lesscr herein,
but fornication under AW 96 is (Under
: 454 (56a)
4616 lolicr (hssault with intent to commit —-—
confirming authority). (Under 405)
AW 92  451(2) 9064 Simms (AW 93 assault sodomy; lesser, AW
’ 96 assault)
AW 93 451(3) 1725 Warner (AW 93 Assault to manslaughter,
lesser to assault to murder)
4059 Bosnich (AW 93 Assault to manslaughter,
lesser to assault to murder) "
6288 Falise (AW 93 assault to do bodily harm, not
lesser to assault rape. A 96
assault to battery is lesser).
AW 93 (451(4) 4825 Gray -+ (AW 93 assault to do bodily harm, °
not lesscr to assault to rape)
6227 Vhite (A% 96 assault and battery, lesser to

aSSﬁult to rape herein)
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A 93

PRESIDEN$?M§¥223E5931331BU?ESA

52 1ngs Lesspr J

451(6) 1177 Combess

1690 Armijo .
4071 Norks -

8189 Ritts .

AW 93

451(9) 5420 Smith .-

8163 Davison

AT 93 L

51(12). . . 764 Copelznd -;g

.-;.., [

£ 93 .451(lha) 4300 Kondritk, ..

AW 93

ety -~ . .
TR L

451(17) 3454 Thurber

AW 93

151(32 4300 Kondrick

AW 93

4071 Marks

151(35) 533 Brown

W 93

AW 93

L51(50) 2788 Coats=-Garcia

451(58) 533 Brown

-148=

xyghmiad Offenses

.l'l .E@O-

(AJ 96.assault and battery,
lcsser to asstult to do bodily
harm) . :

(LY 96 assault and battery, lesser
to assault:to do bodily harm)

(LW 96” assault and battery, lesser
to .agsailt to do bodily harm.

Undér 451(32).)
(Aw 96 assault and battery, lesser)

(& 96 stault nd battery, lesscr
to assault ta do bodily harm with
dangerous weapon--no intent, Under
454(8).)

(&7 96 assault and battery, lesser
to assault to do bodily harm with
dangerous weapon. Under 423(1).)

L

(Phraseology--dangerous weapon., )

(&% 93 houscbreaking, lesscr to
burglary. Under 451(32).)

(4¥ 93 cmbezzlement; omit intent.)

(&7 93 housebrceklng, lessor to
burglary)
(L¥ 96 assault lesser to AW 93)

(A% 93 larceny, lesser to robbery.
Under 451(58).)

(AW 96 negligent operation of ve-
hicle, lesser to AW 93 manslaughter)

(&% 93 lerceny, lesscr to robbery.
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AW 93 451(64)
AV 9L 452(21)
AT 95  453(7a)
A 95 453(9)
453(9)
AW 95 453(10)
AW 95 ASQL;QL ;
AW 95 453(25a)

PRESIDENT MAY PRESCRIBE RULES

(45) Findings: Lesscr Includad, Offenses

395(45)

945 Garrison

1638 LaBorde

8565 Flanagan
1388 Maddon

6235 Leonard

72&6 Walker

439 Nicholson
1388 Madden

L607 Gardner

5465 McBride Jr

1953

lewis

3,54 Thurber Jr

1245

Barnum

~149-

(AW 96 solicitation, lesser to
sodomy. Under A454(15b).)

(AW 96 attempt, lesser to sodomy.
Under 454(15a).) '

(AW 96 attempt, lesser to AW 94
manslaughter)

(Demfmatory statement; lesser
under AV 96. Under 454(38),)

(&W 96 drink with EM, as lesser.
Under 451(50).)
(W 96 drink with EM,

Under 453(18).)

3s lesser.

lesser)
lesser,

(AW 96 Drunkenness as
(s 96 drunkenness as
Under 454(38).)
(4% 96 drunkenness as
Under 454(7).)

(AW 96 drunkenness as

lesser.,

lesser)

(AW 96, as lesser—-false official
statements)

(AW 96, as lesser--false official
statements--no intent. Under

451(17).)

(AW 96 secreccy violations, as
lesser, Under 454(812).)

AW 38
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AW 38 " PRESIDENT MAY PRESCRIBE RULES

395(45) N ~ (45). Findingst lesscr-Included Offenses

AW 96 L54(8) 5420 Smith (Assault with dangerous weapon; no
. . : intent, as lesser).

AW 96 454(15a) 1638 LaBorde (4% 96 attempt sodomy, as lesser)

AW 96 454(15b) 945 Garrison (AW 96 solicit sodomy, as lesser)

v 96  L54(21) 5032 Brown (AW 96 breach restraint, lesser to
AW 69, Not Digested.)

8565 Flanagan  (Attcmpted mlsuppllcatlon. Under
452(21).).

AW éé 45L(27) 1388 Madden‘ (LY 96 defamations, lesser to AW 95.‘
» " Under 454L(38).)

AW 96 L5L(37) 6235 Leonard. (AW 96 drink with Eif, lesser to AW
~ 95. Under 451(50).)

AW 96~ L5L(L9) . 345k Thurber Jr (AW 96 falsc-officizl statoment; no™ ™
. intent, lesser to AW 95. Under

451(17).)
AW 96 L5L(59a) L4443 Dick (AW 96 guard duty derclictions, as
. S : lesser to AW 86. Under L4J)
_ 5255 Duncan (AW 96 guard duty derelictions, as

, _ lesser to 4W 86. Under L4L)
5466 Strickland (AW 96 guard duty derelictions, as
_ lesser to AW 86, Under LLL)
584 Kay (&7 96 guard duty derelictions, as
: - lesser to AW 86, Under LLL)

AW 96 L5L(63a) L028 Morecno (AW 96 assault, as lessér to AW 96

indecent assault)
AW 96> L54L(63b) L4750 Horton (&W 96, insubordinate conduct, not
. - lesser to AW 64 herein, Under 422

AW 96 45L(69b) 2788 boatS-Garcia (AW 96 negligent operation of vehicle,
lesser to AW 93 manslaughter, Under
451(50).)

AW 96 45L(72b) 5445 Dann (4% 96 not lesser to AW 75 plunder and
pillage, Under 433(2).)

AW 96  45L(8la) 7245 Barnum (AW_96)sccrecy violation, as lesser to
AW 95




PRESIDENT MAY PRESCRIBE RUIES AW 38

(4L6) Merbers; Absence or Relief from Duty 395(L6)

(L6) Members; Absence or Relief from Duty:

Cross References:

365 See appointment in geﬁeral.
433(2) 1693 Allen (Excused by President)

A court member was absent the first day of trial, but appeared on the
second day. He was then excused by the President, and left the court room.
HELD: Accused!s rights were not prejudiced by the above action. '"Neither
the President or the court have general authority to excuse members * * %,
but 'where a member * % % has been absent during the taking of evidence
in the progress of trial * 3 #%, it is proper for the court to exclude such
member from further participation % 3 #t#, The action of the President in
the instant case "was not only free from error, but also avoided the
intrusion into the trial proceedings of an awkward and scrious legal
question.t (CM ETO 1249 Marchetti 1944)  (Mimeographed full opinion
mailed,) ‘ .

"Major M 3% % 3%, a member of the court, is shown as absent at the time
the court met % 3 %, However, the fact that he was then present is made
certain by the question directed to him personally by the prosecution at
the opening of the trial as to whether or not he had any inhibitions toward
the imposition of the death penalty in the event of a finding of guilty.
Major M * % % answered 'Nonet., It is therefore obvious that the indica-
tion in the record that he was absent when the court met is incorrect and
that his name should have becn included with the membcrs of the court
listed as present., The record further recites: fNote: kajor M = 3 3%

was then excused aftcr challenge and before the court was swornt!. Vho
instituted the challenge, what action was taken upon it by the court

and whether or not lajor M * % % then withdrew aftcr being excused does
not appear * * ¥, Further obscurity is added by the showing * % 3 that

after such challenge both the prosecution and the defense indicated they
had no challenges either for cause or percmptorily. Regardless of the
circumstances concerning the challenge, it may properly be presumed

that Major M * * % then withdrew upon being 'then excused after challenge!
and no substantial right of accused was injuriously affected by the
irregularities above noted." (CM ETO 10079 Martinez 1945)

-1 5]__.
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AW 38 PRESIDENT MAY PRESCRIBE RUIES
395(L6a) (L62) Nembership

(4,62) Membership:

Cross References:

365 See Appointment, in general,

385 564 Neville (Promotion of member not shown)
395(L6~47) See generally.

450(2) 506 Bryson (Law member transferred from command)

The order appointing the members of a general court-martial should
not specifically designate the President. The senior in rank is Presi-
dent and presiding officer. However, it should designate the Law Member.
(MCM, 1928, par. 39)., (Ist Ind, CM ETO 799 Booker 1943)

o gt S
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PRESIDENT MAY PRESCRIBE RULES - AW 38

(L7) Court Mcmbers; Disqualification 395(47)

MEMBERS OF COURTS-MARTIAL

(47) Court Members; Disqualification:

Cross References:

365(8) - Mcmbership generally; Presence of parties.,

375 See gencrally, re AW 17 challanges.

385 6810 Shambaugh (lember previously signed extract cf
M/R and rclated letter)

433(a) 2L71 McDermott :

433(2) 3828 Carpenter (Officer who referred charges for in-

vestigation recommended GCM, and for-
warded them to division commander--
member of court-martial)

453(10) 10362 Hlndmarch (Officer who referred case to trial,

. as court member)
L50(%) 8451 SkiEEer (Officer who referred case to trial;
. adninistrative act)

L54(18a) 8234 Young (Member sat on previous similar court-
martial. Knew corups dellctl,
challenge array)

L5L(36a) 8690 Barbin  (Previous ministerial act)

=153~



AW 38 . PRESIDENT MAY PRESCRIBE RULES

>395Sh7} (47) Court Members; Disqualification

Accused was charged with absence without leave in violation of AW
61; the wrongful use of an army vehicle in violation of AW 96; and sodomy,
and assault with attempt to commit sodomy, in violation of AW 93, He was
found guilty, with certain exceptions, HELD:IEGALLY INSUFFICIENT., Law
Member:  Major Smith "was appointed law member of the court which tried
accused % % ¥, Subsequently, hc sat as such member, during the trial of
accused by that court, and participated in the hearing and determinatiocn
of the case, Prior to the trial * % %, acting on the charges in this
case, Major Smith had prepared and signed the advice of the staff judge
advocate, the instrument in which is embodied the advice given by the
staff judge advocate to the appointed authority pursuant to AW 70." At
the trial, upon question of the defense counsel, the law member stated
that he draftes the advice sheet for the signaturc of the staff judge ad~
vocate, and added that he was not prejudiced and had not formed nor cx-
presscd an opinion on accused!s guilt or innocence, Thercafter, the
- defense peremptorily challenged another member, but made no objection to
the above law member sitting on the court. Accused pleaded not guilty.
"ifajor Smith was disqualified from sitting as a member of the court within
the letter and certainly within the spirit of" the HCM, 1920 (Par 58e,
" pp 45,746, par 58f, p 46 quoted). "First, it cannot be denied that he
- personelly investigated the offense (Ibid., par. 582, Sixth). Whether
an investigation is first hand or through the agency of others is a
matter of degree of relationship with which the spirit of this section of
the Manual is not conerned. Second, while action as reviewing authority
as staff judge advocate after the trial is specifically mentioned as a
disqualifying function (Ibid., Eighth), there is certainly no degree of
differance in the evil thus foreseen and specifically anticipated and that
evil resulting as a result of a similar functioning before the trial,
Third, certainly this member of the court !submitted a written statement
on the investigation of the charges!, specifically mentioned as a dis-
qualifying duty (Ibid., Ninth), And fourth, in his tadvice! statement,
Major Smith wrote: 'In my opinion, the charges are appropriate to the
evidence, are sustained thereby and trial thereon by court martial is
warranted'., This expressed opinion would seem to be disqualifying (Ibid.,
Seventh)." Although defense counsel did not challenge the law member,
"it does not appear * 3 % that the defense was aware.that the pre-trial
advice of the staff judge advocate carried with it an expression of opinion
that the charges were sustained by the evidence." In fact, the contrary
affirmatively appears, Prejudicial error resulted, (CM ETO 5458 Bennett

1945)

o

Accused was found guilty of embezzlement, in violation of AW 93,
HELD: LEGALLY INSUFFICIENT., Prior to reference of the instant case to
general court-martial, advice of the staff judge advocate was submitted
to the appointing authority pursuant to AW 70. This advice was prepared
and signed by an assistant staff judge advocate, who later prosecuted
the case as the trial judge advocate. The Acting Staff Judge Advocate,

- Ll



PRESIDENT MAY PRESCRIBE RULES . AW 38

(47) Court Membérs; Disqualification 395(47)
Lt. Col. * ¥* % wrote "I concur" beneath the -signature of the assistant

staff judge advocate on the advice, and signed the same. Thereafter,
that Act Staff Judge Advocate % # ¥ sat on the court which tried accused
as Law Member. He advised the court of this circumstance, and further
stated that he had neither expressed an opinion, nor then had an opinion,
in regard to accused's guilt or innocence. The defense counsel made no
issue, and neither exercised peremptory challenge or challenge for cause.,
That defense counsel was also an assistant in the office of the same Staff
Judge Advocate. Ci ETO 5458 Bennett is controlling herein, The only
difference "is that here the Acting Staff Judge advocate who sat as law

. mémber * % #* did not initially prepare the instrumeit in question but’
rather concurred in the opinion therein expressed." Nonetheless, and as
in the Bennett case, it must be concluded that prejudice resulted from
the above practice The record is legally 1nsufflclent to support the
conviction. (Cl ETO 5855 Herholtz 1945)

ey o e 4 g gy B

% 3% % The personnel officer of accused!s organization was a
member of the court, Since morning reports and other official documents
signed by regimental officers are frequently involved in courts-martial
proceedings, the detail of such officers to serve on courts-martial
unnecessarily raises legal questions, as in the instance case where the
extract copy of morning report was certified by a member of the court.
In the appointment of future courts-martial it would be advisable to de-
tail officers who are not directly involved, even in administrative
capacities, in the Dre¢1w1narles to trial." (1st Ind, CM ETO 10008
Elko 19i5) ;

e e o e



AW 38 PRESIDENT MAY PRESCRIBE RULES

395(48-48a) (AS) Mémbefs; Improper Action
(48a) Motion for Finding of Not Guilty

(48) Members; Improper Action: .

Cross References: B : '
- 450(4)  8u51 Skipper (Court member describes a wound, = Not
S sworn' as'a Wltness)

"When accused!s rights as a witness had been explained to him, the law
member inquired if there were any questions by either of the colored
members of the court, In response ‘thereto a member of the court volun~
teered his professional opinion (professional psychologist) as to accused's
mental capability to understand his rights under AW 24. This was irregular,
but if it was at all harmful, the prosecution and not ‘accused was prejudiced,!
(CM ETO 9461 Bryant 1345) :

(i8a) Motion for Finding ‘of Not Guilty:

Cross Refexences- _
- 385 : 564 Neville (Failure to renew at trial's conclu=-
sion; defense's evidence)
4165 Fecicia (Failure to renew motion)

At the conclusion of the prosecution!s evidence, defense counsel moved
for a finding of not guilty. The motion was denied, The defense then
presented its evidence, but did not again renew the motion., HELD: -A
prima facie case had been made out by the prosecution, so the denial of
the motien for a finding of not gullty was proper. loreover, the defense
waived the question of the correctness of its denial by failing to renew
the motion at the close of its own testimony, (CM ETO 1249 Marchetti
1944 (Mimeographed full opinion mailed out)

e e S
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PRESIDENT MAY PRESCRIBE RUIES AW 38

(49) Motion for Severance (395(49-494)
(492) Notion to Amend
. (49b) Motion to Continue
(L9c) Moticn to Eiect
{49d) kotion to Quash

(49) lotion for Severance:

Cross heferences:

385 564 Neville (renewal of)
395(33) Common trial -- see generally.
o L2 895 Davis (AW 66 mutiny)
31L7 uaz#es et al
450(1) 4294 Davis et al
-450(1) 5764 Lilly
450(2) 506 Bryson (renewal of)
450(4) 6143 Dear (common and joint trials)

L54(18a) 8234 Young, et al (black market)

(,92) Motion to Amend:

Cross References:
451(50) 1554 Pritchard

(4L9B) Motion to Continue:

Cross References:

377 . See generally, '
L50(4) 8451 Skipper (Law member rules on)

(49¢) Motion to Elect:

Cross References:-

451(2) 492 Lewis (Allege one assault; prove another,
No motion)

(L9d) Motion to Quash:

Cross References:

453(01) 418l Heil



AW 38 ‘ PRESIDENT MAY PRESCRIBE RUIES

395(49e~51a) (L9e) Motion to Strike

\ . (L9f) Nolle Prosequi

(L9g) Plea in Bar

(50) Plea to Jurisdiction

{51la) Cure of Error by Ratification

(1,9¢) Motion to Strike:

Cross References:
451(2) 4059 Bosnich (Granted by Law Mbmber)

(L9f) Nolle Prosequi:

Cross References:

L16(9) 5234 Stubinski (subsequent ratification)

L51(8) . 3927 Fleming (one of joint accused; co-accused
ST Ustdll tried)

452(9) 7248 Street = (not double jeopardy)

(LSg) Plea in Bar:’

Cross References:

L54(7) 3209 Palmer

(50) Plea to Jurisdiction:

Cross References:

359 See generally.
L51(64) 4,685 Mitchell (sodomlst - unlawful 1nduct10n)

(5la) Cure of Error by Ratification:

Cross References:

116(9) - 5234 Stubinski (ratification)
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PRESIDINT MAY PRESCRIBE RULES °* AV 38

(53) Staff Judge Advecate; Improper Action 395(53- 55)
(54) Trial Judge Advocate and Assistant;

Absence from Trial
(55) Trial Judge Advocate and Assistant;

Improper Action

(53) Staff Judge Advocate; Improper Action:

Accused officer was found guilty of an offense in viclation of AW
75. "In announcing the. sentence imposed, the court erroneously used
the words 'to be dishonorably discharged the service! instead of 'to
be dismissed the service!, which incorrect terminology was immediately
called to the court!s attention by the trial judge advocate. The court
thereupon declared a recess, during which the law member and the defense

counsel fcontacted the division staff judge advocate % * %!, The court
then reconvened and again announced the sentence including therein the
appropriate words 'to be dismissed the service! * ¥ %, The procedure

adopted was not improper under the circumstances and no substantial
right of accused was thereby injuriously affected (ilk, 1928, par 51g,
p 40).n (Cii ETO 6961 Risley Jr 1945)

st 0w g ks o

(54) Trial Judge Advocate and Assistant; Absence from Trial:

Cross References:

See 365(8) herein, generally.

(55) Trial Judge Advocate and Assistant; Improper Action:

Cross References:
422(1) 5546 Roscher (see 1lst Ind.)
454(81a) 2885 Nuttmenn (improper statements:to court)
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395(55a=58) (55a) Court Merber as Witness '
S . ) (55b) Prosecutrix Does Not Take Stand
. . (36). Credibility -
- (57)  Competency; Accomplice or Co-Consp¥_ator
- {58) .- Comnctenqy, Chlldren

(55a) Court Member as Witness:
Cross References:

ASO(A) 8451 Sklgger (describes a wound; not sworn)

155b)7Prosecutrix Does Not Take'stand:

Cross References'

ABO(L) ' 5805 Lew1s (rape)

(56) Credibility:

* Cross References:
395(33a) Credibility of accused.

395(62a)  Impeachment.
422(5) 817 Yount (Question for court)

(57) Comﬁétency; Accomplice or Co-Conspirator:

Cross References:

L51(2) 2297 Johnson Jr (Assault to commit felony)

(58) Competency; Children: .

Not Digested: 36hh'Nelson

Cross References: ’ :
450(1) 9410 Loran (fallure to swear as witness)
451(9) 6522 Caldwell (failure to swear as witness)
451(64) 2701 Webb. (é=year child; sodomy; one falsehood)
L54(22), 2759 Davis .
L54(63a) 2195 Shorter
3869 Marcun
- 4,028 loreno

" =160~



PRESIDENT MAY PRESCRIBE RULES AW 38

(60) Competency: Interpreters 395(60-62a)
(62a) Impeachment

(60) Competency; Interpreter:

Cross References:

450(1) 292 Mickles (3rd person form; substance of testimony)
450(4) . 6554 Hill (Ineffective interpreter)
(62a) Impeachment:
Cross References:
415 8164 Brunner (previous AW 104; general reputation)
LL7 1052 Geddies (credibility)
450(1) 138 Smith  (surprise; proof of)

739 Maxwell
3649 Mitchell (murder)
450(4) 1069 Bell (character evidence, where witness not
impeached)
2625 Pridgen (rape; accused; extrajudicial
statement; no AW 24 warning)
3197 Colson  (error not to admit inconsistent
statements)
6148 Dear (accused; prior written statement;
oral testimony; best evidence rule)
451(2) 4122 Blevins

Over objection, the prosecution cross—examined accused concerning
both his prior discharges from the United States Navy and other derelic-
tions for which he had been previously court-martialed, HELD: "If
the accused takes the stand as a witness, his reputation for truth and
veracity may be shown!, (MCM, 1928, par. 112b, p 112), !Generally
speaking the same rules are applicable in this regard as apply in the case
of other witnesses!', 3 3 3 Impeachment for general lack of veracity of a
witness must be limited to evidence of general reputation for truth or
veracity in the community in which accused lives or pursues his ordinary
business, (MCM, 1928, par 124b, p 133 * * *). Subject to exceptions not
applicable to this case, the basic rule is that the prosecution may not
cross—examine the witness as to particular former acts of misconduct not
relevant to the issue or involved in the principal controversy or brought
, out on direct examination 3 * ¥%.," While error resulted in the instant ease,
the prejudice extended only to the severity of the punishment. Since the
confirming authority mitigated the sentence, correction has already re-
sulted. (CM ETO 515 Edwards 1943)

© w3ATe.




AW 38 PRESIDENT MAY PRESCRIEE RUIES

395(63a-66) 63a) Oath
65) Retfresh liemory
66) Waiver of Cross-Examination

(63a) Oath:

Cross References:

395(36b) 11402 Diedrickson (accuscd)

L50(1) 9410 Loran (failure to swear 8-yecar old witness)
L50(L) 84,51 Skipper (court member describes a wound;

not sworn)
451(9) 6522 Caldwell (failure to swear lZ-year old witness)

(65) Refresh Memory:

Cross References: - o
450(1) 292 Mickles (Verbatim transcript; not authenticated)
| 739 laxwell
3200 Price
. 450(2) 506 Bryson
- 453(18) 765 Claros

(66) Vaiver of Cross-Fxamination:

Cross References:
450(2) 506 Bryson



LINITATIONS UPON PROSIZCUTION 25 TO TIiT: LW 39

WD

|

396 (17 39) Iimitations Unon Prosecutions 2s to Time:

=

Cross Teferences: 454(19) Accused in service less than 2 vears;
assume thet statute has not run
(5T0 2972) Collins
L0e(5) Right to prompt trial; rehearing;

former jeopardy (STO 1673) Denny
5A(6Ba) 7570 Ritner (where time is not alieged.)



W39 - LINITATIONS “UPON PROSECUTION AS TO TII'E

29,



LILVITATICNS UPCH TROSECUTIONSs AS TO NULBIR AV L0 ..
(1) Former Jeopardy

(3a) Condonation Lo

{5 )Heconsideratlon 397§l—3a—52 )

397 (4,17,40) Limitations unon Prosecutions: As to Number:

Former Jeopardy
438 9573 Konick (4i 80 offense)
Cross References: 422 (6) Former AW 104 Punishment (ETO 110) Bartlett
454 (7) 3209 Palmer (Former Al7 1C4 Punishment)
454 (88) statutory rape: Inclusion of words "unlawfully
and feloniously" in subsequent specification.
(ETO 2550) Tallent
419 (2) 4303 Houston’ (Former AW 104 Punishment)
365 (9) L4342 Edwerds, 1 Ind. (law member dead)
L52-(9) 7248 Street (earlier nolle prosequi)
A50§2) 6397 Butler (murder; drunkenncss--sec lst Ind)
(1) 453(10) 10362 Hindmarch (indefinite drunkenness charge;
- possibility of futurc question)

(3a) Condonation: (See 416 (AW 58), scc, 2a,)

Feconsideration

Cross References: 408 (:V 50%) Rehearings

- (5)
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LIMITATICHS UPCN PROGECUTIONS; AS TO NUMBER

b WAa



PUITLOHIZENTS Al

398(A.1, L1) Cruel and Unusual Punishments Prohibited: 398

Cross References: 422(6) Bread and water; dungeon confinement (%T0 110)
Bartlett

~TAT
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PLACES OF CONFINLLZENT; WHEN LAWFUL Al L2

399

When Lawful ¢

399 (AW 42) Places of Confinements

Cross References:

451,
L5l
151
L5,

sy

L4

451
L4

- h2k

14,33
- L5l
L5l

433

422
450
419

122

N
‘;jh51
451
152

(11) 571 Leach
(22). 3044 Fullaney
(50)- 3362 Shackleford

(01) 3475 Blackwell

(64a) 3507 Goldstein
(105) 3686 torgan

(32) 3707 lianning

(63a) 3717 Farrington
. 3803 Caddis

(2) 3885 O'Brlen

(13) 3926 lanez

(13) 13930 Perez

(2)  LOT4 Olsen

25) 4622 Tripi

L) 3740 Sanders et al

(2) 5569 Keele

(5) 7549 ondi
‘(105) 6383 Vilkinson

(50) 6015 lcDowell

(2) 9888 Baxter

(21) 10282 Vaudiver

454(182) 7506 Hardin -
454(103b)10563 Inzes -
”A5h(18a7 8234 Young

.AL

Indecent -Assault
Designate Place; fail to
Yanslaughter (1lst Ind)

" Arsan; assault with intent to do

do bodily harm, dangerous weapon
USDB

Mrstract from }a1ls' no penitentlary.v'b,:
" .:Two or more offenses- one punlshable

in penitentiary,
Larceny ‘
tUrons ful teking, Red Cross vehlcle

'Poufebrecklng, penltentlary.

Sodomy . S
lutiny ’ S

- Vishehavior before enemy- A” 75
- Attempt to have cernal knovledge

Attempt to have carnal knovledge
Designate DTC in France; 20 yrs, -
DD not ‘suspended,

-Designate wrong DTC.

Aid & abet rape; AW 96; Penitentiary,
AOL and false cl. ag. US; not over
420; Penitentiary not authorized,:

AW 6&, Penitentiary.

Wr. take & use govt. vehicle. (Also I

see 8338 Row) :
Penitentiary for entire sentence,

where penitentiary fér part is OK. .. -
‘Recommend penitentiary; assault to

repe; moral turpitude)
Sele. of rations; LW 84 guilt) -
Gasoline -sale: Af 8L guilt) -

Trengful printing of pass forms,

Black market conspiracy
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AW L2 FUNISH ENTS

22 Confinement in a penitentiary is not authorized for the offense of
sleeping on post because it is not recognized as an offense of a civil
nature and punisheaile Yy penitentiary confinement for more than one ycer by
any statute of the United Stetes of general applicetion within the contin-
ental United Statcs or by the lew of the District of Colwmbia, (1st Ind.

Cli ETO 980 Coughlin 194k.)

. e . -

Confinement in a penitentiary is not authorized for the offense of
AOL in violaticn of ﬁ 61, (Cii ET0 2829 Hewton 1944,) (Cii ETO 2210
Lavelle 1944, )

——v—

Confinement in a penitentiary is not authorized for the offense of a
larceny not over $50.C0, because sentence over 1 year thercfor is improper.
(Cl 570 2829 chton lQLL ) (Chi ETO 2210 Lavelle 1944.)

Confinement in a penitentiary is not authorized for the offense of
wrongfully and unlawfully resisting lawful arrest in vioclation of AW 96.

(CH _ETO 128K Davis, et al 1944, )

Confinement in a penitentiary is not authorized for the offense of
taking indecent liberties with minor children, (C)M ETO 2195 Shorter 194L.)

L

Confinement in a penitentiary is not authcrized for-the military of-
fenses of escape from confinement, breach of restriction, and absence with-
out leave, (Cl. ETO 1395 Saunders 194l.)

S B e —

'anfiﬁement in a penitentiary is authorized for participation in an
unlewful meeting of militery personnel for insubordinate purposes (Ci ETO
2005 Vilkins 1944, )

= e o

Confinement in a penitentiary is authorized for the crime of embezzle-
ment under the District of Columbia Code, where the sentence is for more than
one year, (CiZ ETO 1302 Splain 1944.)

e s o o o s

Confinemenf in a penitentiary is authorized for the crime of larceny of
Covernment propert; furnished and intended for the mllltary use thereof.
This is an offense under the Fcderal Penal Code. (¢ 176l Jones-lundy

o4k

Confinement in a penitentiary is authorized for the offense of knowing-
- ly making and uttering a forged enlisted man's pass, in violation of AW’ 96,
Cli ET0_2210 Lavelle 1944.)

=170
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4 |

Confinement in a penitentiary is authorized for the crime of as-
sault with intent to commit rape., (CM ETO 2652 Jackson 19Lk.)

Confinement in a penitentiary is authorized for the crime of as-
sault with intent to murder. Seci276 Federal Criminal Code (18 USCA
455), (CL ETO 2297 Johrison 1944). (CiZ ETO 2321 :'oody 194L)

Confinement in a penitentlar* is authorized for the crime of
assault with a dangerous weepon with intent to do bodily harm. (C“
ITO 2707 Tomack 1944) (Cii ETO 274 Henry 191k )

~ Confinement in a penitentisry is authorlzed for the crime of
assault with intent to do bodily harm. (Cif ETO 2414 lason 1944,)

o e e e o

Confinement in a penltentlary is authorized for the crime of as-
sault with intent to commit rape, (CM ETO 2414 l'ason 194L.)

——— — w 2 -y

Confinement in a penitentiary is authorized for the offense of
desertion in time of war, (CM ETO 28&2 Flovwers 1944.)

Confinement in a penitentiary is authorlzed for the offcnse of
taking and using without the consent of the owner a motor vehicle, -
for the profit, use or purpose of the taker, Sec,; 6,62, District of
Columbia Code. (Ci ZT0 2753 Setzer 194k, ) '

Conflnement in a penitentiary is authorized for the offense of
robbery. (CL. ETO 2744 Henry 19hh )

Conflnement in a penitentiary is authorized for the offense of
forgery: (Cii ETO 2535 Utermoehlen 194L.)

Confinement in a-penitentiary is authorized for the offense of
embezzlementv {QM ETO 2535 Utermochlen 19445 )

Conflnemeqt in a penitentiary is authorized for the offense of
'voluntary manslaughter, (Cki BETO 2103 Kern 19+L )

Conflnemnnt in a penitentiary is authorized for the crime of
rape, (Ck ZTO 2203 Bolds 19hh\ (CY ETO 2&72 Blevins 1944)

Confinement in a penltentlary is autnorlzed for the crime of
sodomy, (Cl. ZTQ 2380 Rappold 1944, ) :

Confinement in a penitentiary is authorized for the crime of
murder. (ClI ETO 1922 Forester 194L.) =

Confinement in a penitentiary is authorized for the crime of
housebreaking. (Ci BTO 2302 Hopkins 1944, )

Conflnement in a penltentlary is authorized.for the offensec of
larceny of property of over 450,00 value, (Ci. 2T0 2409 Cummings

19LL,)

-—-.-.—--..



AW L2 PLACE OF COUFIVELTINT; VHEN LAVFUL

399
Violations of fii 75 constitute-military offenses. Hence, confine- °
ment therefor in the Tastern Branch, Uniled States Disciplinary Rarrecks,
Creunhaven,-New York is oropers (Ch 510 1249 Yarchetti 194L4) (1imecographed
fqll opinion mailed),

o e o e ey

Confinement in a reformatory is "zuthorized only vhen conf inement in
a penitentiary-is autherized.-- (Cli ETQ 2329 Newton 1944,)  (C.I ETO 1411
Riess 19LL.)

"Confinement in & disciplinary training ceriter in the United Iingdem
in execution of a ten-year scntence upon-conviction of a heinous offensc,
while not in harmony with the policy announced in paragraph II, 7b,
Circuler 72, BIOUSA, 9 beptcmber 1943, is lcgelly authorized by paragraph
11, &c thereof; at the diseretion of the officer exercising gencral court-
martlal jurisdiction." (CL LTO 996 Burkhart 1943.)

Accused was-found guilty of -assault with intent to murder, in viola--
tion of AW 93. The reviewing aathorlty reduccd his guilt to manslaughter,
suspended his dishoncrable discharge, and designated the "Federal Correc-
tional Institution,-Banbury, Connecticut, U.S.,A, HELD: THE LRONC PLACE
OF CONFINZLIHT \.AS DESIGNATED, At this tlme (2 Qctober ¢91a), "the
Federal Correctional Institution, Danbury, Connecticut, is not % T3 % avail-
able for the confinement of militery prlsonors_senteqced to confinement in
a Federal institutionm (Cir.' 229, WD, & June 19L4, sec. II). loreover,
while places of confinement in the United States may be designated for
general prisoncrs-under sentence of dishonorable discharge not suspended
Cir 72, Hq ETOUSA, 9 Sept 1943), there is no authority in the Auropcan
Theater of Qper a+1ons for their de$1gnatlon in cases of" susEen51on of the
dishonorable discharge," (Cii ETQ 3583 Odom 1944}

A
]

Ordinarily the * * Disciplinerv Treining Center in F*ance ”should
not be aes*gnateo as a placc of confinecment for persons vhose dishonorable
discharge is'not suspended, If the dishcnorable dlcbharge is suspended
in this case, the same should be accomplished in a supplement2l action by
the rcviewing authority to be rcturned to this office.for sttachment to
the record of trial. In the event the dishonorable discherge is not sus=
pended end the prisoner’is returned to-the-United States, Jgstcrn Branch,
U.S. Disciplinery Barracks, Greenhaven, New York, should be designated
as the place of confincment (Cir, 210, \D 14 Sept 1943, sec, VI as amended).
This may be done in the--published: court-martlgl order direction exccution
of the sentencc.” (1st Ind, 5 Dec 194k, CiZii0 4569 Rubin 194L).

"Confinement in a pcnltentlary is not authorlzcd in this casé for the
reason that the of;enoo of .sleeping on'post is not recognized as an offcnse
of a civil nature and so nun»sh ble by penltcnticry confinement for more
than one year by any statutc of the'United Stetes of general -application
within the continental United States or by the law of the District of
Colunbia, AW 42, Confinement in a rcformatorv is euthorized only when-
confincment in 2 penitentiary-is authorizecd by law." (Ltr, 26 Nov 1943,
re Cl. ETO 980 Coughlln 19A3) :

C

-
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nCir 25, Viar Depertment, 22 January 19A5, directs that a Federal
correctional institution or rcformatory shall be dcsignated as the place |
of confinement only for prisoners 25 years of age and younger and with
scntences of not more then 10 years; Thc accused is 27 ycars, 11 months
of age, hence the U,S, Penitentiery, * * %, should be designated as the
place of confinement. This may be dofie in published court-martial
order," (Ist Ind, CF ETO 7742 Saylor, 1945) .

"Penitentiary confinement is not authorized upon conviction by
court-mertial of an attempt to commit sodomy (CiP 212056, Smith; Ci ZTO
2717 Quenn)." - (Cl. ZTO 8333 Cook, Jr 1945)

"Ceonfinement in a penitentiery is euthorized upon conviction of
larceny of property of the U,S, furnished or to bc used for the militery
service, and of the offense of unlawful salc of such property by AW 42
and sec,36, Fed Crim C (18 USCA 87), and of the offense of-conspiring
to commit an offense against the U,5. by AW 42 and sec. 37, Fed Crim
Code (18 USCA 88)," (Ci ET0 8619 Lippie 1945)

"Confinement in & nenltunti@ry is authorlzpo for thc offense of
stealing-propertv furnished or to be-used for the militarv service-
(sec, 36, Fed Crim Code (18 USCA 87), as amendecd by Public Lew-188, 78th -
Congress, Act 22 November 1943, Bull, Mo, 23, WD, 11 Dec 1943), wherc :
the value exceeds $50 (AW 42; MCh, 1928, par IOLC, p 100.)" (Ck ETQ
8713 Porter et al 1945)

—

"Confinement in a2 penitentisry is authorized for the offense of
wrongfully disposing of property furnished or to be used for the
military service (scc. 36, Fed Crim Code (18 USCA €7), as amended-by -
Public Law 188, 78th Congress, act 22 November 1943 Bull. No. 23, WD,

11 Dec. 1943), mhere ‘the value exceeds @50 00 * * ¥,;1n (Cl J"O 8714
Rolley 1945) ’

T — —————
- - . -

"Attention is invited to the provisions of par., 90a, MCI7, 1928%%¢,
concerning the policy of the Var Department respecting places of con-
finement for general prisoners, As the accused were here convicted of
robbery,-which is punishable by penitentiary confinement by AW 42 and .
sec, 284, Fed Crim, Code (18 USCA 463), and were sentenced to conf. at
hard labor for 30 years, it is recommended thst the place of confinement
be changed to the Federal Pcnltentlary #* % 4 n (1 Ind, CM ETO 9171
Hodo, et &l 1945), ’

"Confinement in o penitenticry is authorized upon conviction of -
offering end giving 2 bribe to any person acting in any of ficiel func-
tion with intent to influcnce him to collude 1n allow or make oppor-
tunity for the commission of cny freud, by &4 Ag armd section 22,701
(6:134), District of Columbia Codc," (CL ETO 85565 Flanagen l9h4)

it e ey s e o o
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hecused was smtenced to confinement in & U.s| Disciplinery: Berracks,
after he was fourd-guilty of desertion, "ittention is invited to the pro-
visions of. Par 90z, LCL, 1928, p €l, concerning the EOII.CV of the liar De-
partient rcsoccnlng pleces of conflncn‘ent for gencrel prisoners, It ep-
pears thet eccused's admitted activities durlng the poriod of his wer-time
desertion were: of & cheracter to render it probzble thot holding him in -
associction during confinement with’ nusdeme@nents end. militery. of fenders.
would be to their detriment,  is conf1ncn1<,nt in a penitcnticry is euthor-
ized by i 42 for desertion in time of . war, it is rccommcnded thet the place
of confinement be changed to the'U.. S.  Penitentidry. ¥ 3% %, This moy bé
done-in the published court-martisl order (LiCK,. 1928 par. 87b,"p 78; Clir BTO
8714, Rolley) me (G ET0 9652 Ryen 19453 1st Ind.)  (Sce ulSO, lst Ind, Ci
ETO 9561 Gnllotto 1045, for smuwr thc oi‘ recommcnd t:.on ) ’

v

Cimmme T e A s
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DEATH SENTLNCE; EIN LATFUL A 13

LOG (2.1, 43 Dezth Sentence: Then Lewful:

3535 Pypate (ilot Digosted. Death by lusketrys Shootirg enother soldier, )

»
-

Cross Refercnces: LL4(3) 5255 Duncen (Not authorized for AWOL
or Leave guerdpost be“ore
beirg regularly relieved
--A¥V; 96.)

By Kusketrz

3585 Pygate (see abovc)
5565 Fendorak (Not Digested; A?'28~5 )

- Cross References: 385 4555 Slovik (&% 28-58)
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Concurrence of l'embers in Sentence

Cross Refcrences: AOS(E)ﬁ"ééﬁféhéé'oVé?“IO yeears by 2/deé'ﬁéféé
C o : .- .. rehearing (370 1673) Denny o

- -

Accused wes found guilty of violeting AlY 75, end wes sentenced o
to confinement for 15 years by a 2/3rds vote of the membors of the court
present et the time the vote vas taken,  HELD: The above 1l5-ycar sen-
tence by a 2/3rds vote v.as not authorized, The confinement must be re-~
duced.to ten years., (CL ETO 2602 Picoulas 1944). ~

Accused wes sentenced to a 20-year term of confinecment by a 2/3rds
vote of the members of the court, The reviewing authority reduced the
confinement to 10 yecers, HELD: The original sentence of confinemcnt wes
in cxcess of the court's power under A7 43, but reduction thercof to ten
yeers rendered the sentence legsl, (CLL ETO 2842 Flowers 19LL,)

Death*§j Hﬁsketr?’

v

Accused was found guilty of the murder of his first sergeant,
in violation of AV 92, The sentence provided thet he be shot to death
with musketry. HELD:."The penalty for murder is death or life imprison-
ment as the court- martial mcy direct (AW 92), The sentence that ec-
cused be shot to decth with musketry is legcl (LCH, 1928, par.103a,p.93.)
(Cli ETO 1901 Liranda 1944.)

. —t———
P -
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(1) Spec1flc Sentences: -

LAKIHU LI

75 OF PUNISHIENT A4S

ross Heferences:

450 (22)
451 (50)

150 (3)

450 (1)

50 (1)
150 (1)

450 (13)

450 (2)

450 (1)
454 (7)
385

151 (2)

L5k (22).

451 (2)

451°(50) .
451 (17)

L5 (63a)

45l (01)°
454 (6ha)

450 (2)

451 (58)

454(105)

. u5L (63a)..
421 (2)

. 3475181ackweli:

3507 Coldstein . |
L .Gullty plea; fallure to explaln maximum <;

vﬂﬁ36lA-Dévisi
3628 ilason
3686 Lorgan

any Eézzaazﬁea
38OIL Smith = .

2663 Bell -

(llkSpClelC Sontcnces : L02(1)

Stgtutory rape—carnul knowlodge lst”Iﬁd)‘

268‘Ricks"

292 iickles

L22 Crecen

709 Lakas
2905 Chapman

3197 Colson
3200 Price -
3209 Palmer
3234, Gray .
3255 Dove |

3044 ilullaney

3280 Boicé~
3362 .Shackleford

'3379 Gross.
3436 Paquette

-~

2788 Costs,Carcia. Negligent operation of motor vehicle;

driver;. rosponsibleTparty other than"
driver; violation ¢f'niilitary duty.

.Llfe sentence under I““?Z, accompénied by,

:,dishonora' lc discharge end total for- .
' feitures, Overruled by Cif ETO 709
! Lakas (450(4)).

Death sentence under “Al7"92, accompanled by
dishonorable dlsc1crge end total
forfcitures., -

Life sentence under AV 92, gccompgnled by
totel forfeiturés. -

Life sentence under £Y7 92; ~accompanied by

~ dishonorzble discharge znd total for-
' feitures, '

Sodony

‘Ultlpllclty of chgrges' bese punishment
‘on crime in its most “serious aspect,

ﬁttempt to have cornal knomledge.

Rﬂmul'smmmmeon ' )
lurder durlng brawl; pollcy, (1st Ind)

Assault 'and battery; bréwly officer 6 mos,

Desertion; AV 28—58;lsuggested-maximum

Assault with interit’ to rape; to do
bodily harm with datigerous weapon,

Statutory rape-cernal knowledge, See.-
broad discussion of app;zcablllty of
federal law, ete, -

Assault to rape. o w

llanslaughter, Voluntary. -

liall orderly; 1mpropr1et1es.-

Assault and battery by foadling boy's
penls‘ indecent exposure by masturbating

ultiplicity of charges; base punlshment
on crime in its-most . 1mportant aspect

Lrson ‘L -

Assault -with intent to’ do bodlly harm

with dangerous weapon, 7 . | Vi s
alls- abstract from U.S. hail- R

punishment;, K

- llanslaughter, 1nvoluntary .
.- Rebbery (Omlt words "at hard labor")
_AWOL Lo S L
Terceny . ".:um. 2 X
, Wrongful taklng, Red Cross Vehche over $50

uodomy

ghw 63--max1mum punishmenu .

Ak 96—~relrted conducts no max, .

- Threatening and. insulting Tenguage’ énd

.. insubordination.
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AW L5 VATV LTITS OF PUNISILENT.

AOZSlZ:ﬁA*iﬁ : (1) Svecific Sentences o

Cross References: (contd)

L2k * 0 73803 Geddis - lutiny; begin.

454 (13) " 3926 liznus - " Attempt to have cé;nol Knot ‘ledge
L5L (13) 3930 Perez =~ - Attempt to heve carnal knowledge

L54 (13) 3947 Uhitehead - Attempt to rape
454 (7) 4235 Bartholomew  Assault and battery; cggravgted end in~ .- .
a decent.

“
385 4986 Rubino S Llsbehav10r before enemy; suspend DD;
: e - ' policy.
LL4 (3) 5255 Duncan Guerd duty--analogy to AWOL
4550 Moore ot al ~ (lot digested, SO—yr scntence LW 63,6465 violations;
- policy.) . : ‘
LO5 ’ A616 ollcr : . Repe ‘
- Assault with intent to-rape -
’ ' © Reduced by Conf, Auth,, ETO
450 (2) 4993 Key : Voluntary lianslaughter
450 (h) 37L0 Sanders et 21 Aid and sbet a rape--AW 96 Also: 4234
385 " 5555 Slovik Desertion, Death Lasker
454 -(82) 5107 Nelson -  False statement; endanger co,; life
454 (56a) 4119 Willis -~ Fornication; unmarried femgle, 6 mos. ,
451 (2) 4386 Green (lnd ) Jggravgted Assaalt e o
385 4702 Petruso AW 58-28; policy; life.:. !
385 T L4701 Uinnetto ¢ AW 58-28; promlse leniency,
385 - 6079 Larchetti  Veak case; Clemency determination,
1416 (9)  523L Stubinski Reduce A7 58 to LV 61 .offense; \
433 (2) 6376 King - KW 753 policy
422 (6) 4750 Horton - - False officizl statement--one month
451 (2) 6227 Uhite Lssault and battery
454 (20a) 5741 Kennedy - Breach peace; wrongfully enter house

in search for girl «= 10 yeers .
L54 (105) 6383 Vilkinson - \ronsful¢y teke and usc govt vehlcle .
385 6810 - Si.embaugh '58-283 death; pOllCV‘ '
451 (50) 6015 cﬂowell ‘.anslcughter'
R Lttempted lerceny of govt propcrty
o ‘ T - hAttempts in general
152 (21) 6232 Lynch « - False official stetement at Inv, of case

152 (9) 7248 Street  Officers; black merkets.no maximum
454 (632) 4028 loreno ~ Indecent libertics; minors.
419(22) 1249 Marchetti - Ileximum lifted on' AWOL .
A22(57 1057 Redmond '  Failure to report, re. restriction
4L43(3) © 1065 Stratton = - AW 85 drunk on duty; officer
CLLT 1286 Davis LW 96 resist lawful arrest
L50(L) 709 Lakas - - 4ssault to do bodily harm with dangerous weapon
451(6) 2157 Cheek [ hssault to do bodily harmwith vehlclc' :
454(632) 571 Leach Indecent assault R
h5h(63a) 2195 Shiorter Indecent assdult '
- 454(35) 1920 Horton - Disrespectful ‘and insubordinate conduct
454(91a) 2566 Turner Rlotous assembly; LW 963 death sentence mdy not be
T 1mpoced for vlolctlon of.that erticle
L54(103a) 2831 Kaplan - = Unlawfil printing of pess forms

454(1057 2157 Cheek -~ Wrongful taking and using of government property



LYAXTI T LIFITS OF PUNISHLINT A LS
(1)_Specific Sentences 1)502

Cross References: (contd)

L54L(642)
A33(2)

451(3)
454(18a)

452(21)
L54(38)

154(69p) -

444(3)
454(103)

454(91)
450(4)

3507 Coldstein
5445 Dann

6268 Falise
6226 ualy
8234, Young

5538 Hufendick

6268 Laddox

9304 Suitt Jr
7913 Saithey

5466 Striciland

5942 Willims

11636 Pellacore

5068 Rape

Plea of guilty: law member feils to

explain maxinun :

Destruction of public procerty- larceny

under £20.00.

hssault and bhattery under A7 95

Black market '

Black narket; conspiracy; impede war
effort; theft from re¢ilroad cers;
policy, re cumulation of periods of
confinement

Black market; wrongful gasoline szle

Virongful stles, ALl 94

Carry & concealed weapon

Dismissal of officer for AW 96 guilt

Recliless driving; injuries

Unfit self for duty by drlnxlng

Failurc to obc"

Lbsent self from guard W 96

trongful posses31on of Army Ixchange

Service pronerty ,
Self~inflicted injuries
Aid and abet AU 92 rape
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LAXTITUL LILITS OF PUNISHLZENT LI LS

402 (A,w, L45) leximum Limits of Punishment: L02
| In Céneral S

(1) Limits Prescribed by Prosident: An attempt not separately listed
in the Table of. i.eximum Punishments may be subject to the same punishment
as the offense itself, if listed. This epplies to the offense of attempt-
ing to commit sodomy. (CL ETO 991 Gugliotta, Harrington 1943. ) (Also
see 6015 licDowell (451-(50) herein,)

(5@) Previous Convictions
(3118 Prophet (Not digested - erroneous admission not harmful. )

Cross Rcferences:  f51(58) 3628 liason (erroneous admission not harmful,)
u16(2) 8631 hamllton

A gencral prisoner was on trial. At the time his personal data
was read to the court, the previous convictions whereby he had become
a gencral prisoner weas not read, but three previous convictions prior
to that time were read. FZILD: The only previous convictions admissible
during the trial of 2 generel prisoner are those which occurred during
his status as a general prisoncr, No previous convictions”should have
been admitted herein, However, the cefense did not object, end the
adjudged sentence was far below the maximum which might have been im-
posed, No prejudice resulted, (C" ETD 1981 Fraley 1944, ) .

The certificate of accused's previous convictions did not contain
the date of the commission of one of his previous offenses., HELD: "The
defense did not object to the receipt of the evidence, Such an omlssion
[did not injuriously affect the substantial rights of accused * ¥ % ,n
(Cl ETO 1017 lMcCutcheon 1943, )

- = mm e g e

fccused was a general prisoner..."The. cvidence of one previous
conviction, introduced after the court arrived at its findings, was
1nadm1ss1ble because the offense involved-was not committed during ac-
cused's status as a general prisoner (LiClL, 1928, ‘per. 79c, p.66). There
is, however, no affirmative showing in the record that ‘the reviewing
authority abused his discretion-in weighing this particular error in the
light of -all the facts shown by the record and in finding that no sub-
stantial rights of accused were injuriously affected thereby (AW 37;
.iCM, 1928, par, 87b, p.74). Furthermore,-no objection was asserted to.the
evidence- of previous ¢onviction introduced, With reference to such
evidence, the lanual'for Courts l'ertial expressly provides thet 'any -
: obgcctlon not asserted may be rcgarded as waived"(1iCM, 1928, par. 79c,
p.66), * (CU_EIO 2962 licBee 1%&) . -

[ v
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W 45 . IUXIIWD LIITS OF PUNISHUENT

402(5a) (5a) Previous convictions

. "Evidence was admitted which showed thet accused h heen convicted
- by a summary court on ¥* ¥ 3% for abserice without lcave * in violation
of" AW 61, "The offense and conviction occurred after the offense in-
volved in the instant casc but before the trial thereof., The evidence of
this conviction wes improperly admitted * * %, The error did not influ-
ence the findings of guilt but only the sentence, £ reconsideration of
the sentence by the Reviewing Authority is thus indicated." (C. ET0 6468

Pancake 1945)

had !

a
ca Y] .
330

One accused herein was sentenced to life, The other was sentenced
to 30 years confinement, "The difference in the two sentences is not
understood., Both soldiers are &bout the same agc, their offenscs were
identical, and each had joined as a reinforcement ten days before.
Evidence of previous convictions is not intended as a mechanism to in-
crease the severity of sentences; its purposo is primerily to show the
character of the soldier and indicate what kind of punishment would be ap=
propriate and to determine whether accused should be rctained in the
militery service., Tic life confincrent ineluded in ZE8tts scntence is
difficult to defend ilthouch he hod suffercd threc previous convictions
cnd 1799 none, I suprest thet consideration be rdven to roducing Keerg
period of coafincrent, In view of the policy of conservins manpowcer, I
believe like action would be approorlote." £l°* Ind, Ci. 5TO €227 Knox,
Lenter, 1945) C g

'(7) Dismissal: Dismissal of an officer‘is‘manqaﬁory.uppnmcoqyigtion
of a violation of AW 95, and is authorized upon conviction of & violation
of AW 96, (CiiETO 2581 Rembo 194k)

Dismissal of an officer is authorized upon conviction of v1oletlons
of AW 93";nd £ 96, (Cii ETO 1991 Picrsod 194&) -

(ﬂa) Dlsmlssal and Total Forfclturss- A“cused offlcer was found
guilty of violating bolh A 95 and T 96, . He wes scntenced to dismissal
and total forfeitures, HELD: The scntence is legal, Howcver, "an examina-
tion of cases of conviction by court-mortizl of officers in the United
States wherein the President has acted as the confirming authority, . dis-
closes that that part of a sentence which imposcs. total forfeitures has
almost uniformly been remitted. .Such & remission would afford the of-
ficer involved the means with which to pay-his obligations which are out-
standing at the termination of his servicc, as well as the cost of trans=
portation to his home, If such a policy has virtue in the United .States,
theré is even stronger reeson for it herc in a foreign lend distant from
home," (1lst Ind, CM ETO 1197 Corr 1GL4.)

- W e we e e
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MAXTVUM LIVITS OF PUNISH ENT AW L5

(7o) Officers; In Gereral . &)_%(7_@)

(7b) Officers: In Cereral:

"The table of rmaximum punishments is not appliceble to officers
% % %, Dismissal, total forfeitures and confinement at hard labor are
authorized upon conviction of an of ficer of an of fense under the Q4th
Article of Wer % % *,. The imposition of a fine in addition to total
forfeitures in adjudging the punichment of an officer is a2lso authorized
by the 94th Article of war,” (CM ETO 11072 Copperman 1545)

————— —
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NAXIYUR LIVITS OF PUNISHRENTS . AW L5
- (10a) Hard Labor With Confinement  (108)402

(10a) Hard Labor with Confinement: Accused officer was sentenced to
dismissal, total forfeitures, and confinement at herd labor for seven-
years. The reviewing suthority reduced the confinement to five yeers, but
omitted the words "&t hard labor". The confiming authority reduced the
corfinement to one year, HELD: The Teble of liaximum Pynishments (LCH,
1928, par 194c, p 97) provided for confinement at hard labor for the offense
of vhich accused was convicted.- ¥hile that Table "does not apply to sen-
tences of commissioned officers, hard lebor is authorized for of ficers
as well as for enlisted men., Iiilitary-law does not contemplate punishment
by confinement without hard labor (iCli, 192C, par 103i, p 95), A fair and
reasonable interpretation of the actions by both the reviewing and confirm-
ing authorities is that each of them intended to reduce the time or period
of confinement without altering the remainder of the sentence of the court.
But in any event, hard labor may be required" pursuant to the provisions
of AW.37. (CM ETO 515 =Zdwards 1543)

—— o - v



AW L5 MAXTEOY LIIOTS OF PUNISILIZNTS

'4,02(10b (10b) Policy in Regard to Sentences ‘

{10b) Policy in Regard to Sentences:

Cross References: (See individuel titles.) . ‘
~ 402(5a) 8227 Knox (previous convictions, etc.)
428(3a) 10935 Cutierrez (dilatory bl"l*’lgl”l" of cherge) ;
422(1) 55&6 “osclﬂer (ECL alize sentences between officer:
and cqllst\,d men, )

"A reductlon of a life sentence to ﬁO years is not reallv a reduction,
A federsl prisoner is eligible for par ole after serving one third of
his sentence, and for tulS nurpose, Tifers sre clipible after serving

. 15 years." (1st Ind, Ci ETO 7148 Ciombetti 1945)

L X . - ‘

"This man has the mental and physical qualities to make a useful soldier,
His selection for OCS and his service as first sergeant denonstrate this.
He has not made the most of his abilities, but his previous convictions, ex-
cept one, are minor, and the current of fenses, except desertion, are not very
serious., The proof of desertion, vhile sufficient, leaves some doubt as
to his reason for being in civilian clothes. The-zbsence slone was not suf-
ficiently prolonged under the circumstances shown, to werrant s findingcof
desertion, It is believed he is a type vwho deserves an attempt at rehabili-
tation and, accordingly, it is recommended that the execution of the dis-
honorsble discharge be suspended.” (1st Ind, 67L6 Hayle 19L5)

-

"his accused was mmvicted of absence withont leave for 12 hours, wrong-
~fully discharging a sub-mechine gune and wrongfully teking end using the truck‘
assigned to him on a tripn for his own pleessvure. L scntence of ten years
means that 5J years muut be supported »y the gbsence without lesve for l
hours., 1t is reco‘menoea tlwt t‘ﬂe tern of confinement be reduced to six veers,
(1st Ind, CM IT0 7726 Yilliams 1945)

"Of the approved semtence of ten yeers confinement, nine yeers rust be
supported by the coiviction of absence without lezve for ahout one dey, ‘
While it is evident he should be separated from the service, it is alsorobvious
thet such a sentence is not warranted, It is recommended that it be reduced
to three years.," (lst Ind, Cl ZT0 3357 Turner 1945)
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ACTION BY COWVENING AUTHORITY AT L6

L03 (LW 46) Action by Convening futhority: (In General) L03

3912 Lane (U,K, Base Juris,)
3921 Byers

3928 Davis

3964 Lavrence

405k Cerey

LO55 Ackerman

4854 Williams

Cross References:

416(9) 8055 Costigan (ATOL change identity via divisio

405(1) p 339 Gage

L451(2) 4122 Blevins (UK Base juris.)

L16(9) 3062 Ost Osther r (Remission

L51(5) 3362 Shackleford (1 Ind) Correction of GCMO

450(1) 7815 Guiterrez (Reduce life to 10 yrs, for murder

453(10) 10362 Hindmarch (Action sheet signed by Chief of
Staff; assumption of command pre-
suaed, )

450(2) 6074 Howard (Reduce AW 92 sentence~--1 Ind)

On 20 August 1944, Southern Base Section, Communications Zone,

uuropec,n Theester of Operations, guthorlzed to exercise general court-
martiel jurisdiction, duly appointed o general court-mertizl, On 23
Lugust, the charges upon which accused herein vere tried were referred
to thet court by the Commecnding Generel, At OO0l hours 1 September
1944 Southern Base Section was dissolved, United Kingdom Bese, its
successor in commend, came into existence at the same time, but was not
authorized to exercise general court-mertial jurisdiction until 10
September- 1944, The trial of accused wes commenced at 1015 hours 1
September, and wes concluded the same day, Accused were found guilty of
desertion in violetion of AW 58, Scntences were epproved and ordered
executed by the Commending Cenecral of Unitcd Xingdom Base, HELD:
LEGALLY SUFFICIENT. (1) Judicial lNotice: The Board of Review may tzke
judicial notice of orders and dircctives of the iiar Department, the
Furopean Theater of Operations and the Communicetion-Zone of the
Europcan Theater of Opcrations, As a result thereof, the ebove facts
present a serious question involving the legal existence and jurisdic-
tion of the court which tried zccused. (2) Jurisdiction: Refercnce to
the various orders which made the above changes among the Base Sections
show that the Commending Generel of United Kingdom Base succeeded the
Commanding-Officer of Southern Base Section in all of his duties, respon-~
sibilities, rights and privileges. There wis no hiatus in this succes-
sion., The former's powers end functions came into cxistence eo instante
with the dissolution of the powers and functions of his predecessor. "A
logical corollary * * % is that the discontinuance of Southern Base Sec-
tion was-affected by 'including it in another commend', viz, United King-
dom Base, and therefore the Commanding General of the latter was the
offlcer commcndlnp for the time belng' undecr the Aéth nrtlcle of Ugr.

~187m .




AW 16 LCTION BY CONVENINC AUTFORITY

403 ' ' (contd)

By virtue of szid article thc powcr of approvel of the scnience of the
court wes vested in him ¥ % %, At no time wes the court which-tried

the instant case without its approving authority."” "The court, although
appointed by the Commanding General of Southern Basc Scction * ¥ %, was

not dissolvad or discontinued becausc he ceased to exist or function,

* % %, The court was an instrumentality of Southern Base Section which
was 'included' in United Kingdom Bese and it reteined zil of its original
Judicial power and authority." (Note that Commaending General of United
Kingdom Base-had no power to appoint a new court betwecn 1 September and
10 September, but that this power under A.%W., & wes something separete and
apart from his powers under A.W. 46 as Yofficer commending for the time
being.") (CL_ETO_LO54 Cerey 1944) (See 385 (AW 28) for further digest of
this case.) , C
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ACTION BY CONVENING AUTHORITY
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(6) Execution of Sentence L

(6) "xecution of Sentence:

Cross References: 408 (3) 3570 Chestnut

(1st Ind ClI 370 5596 Reynolds 1945): "You stcted in your indorse-
ment reiurning the record to the court thet there wes a 'possibi-
lity of his rehabilitation'. If the dishonorable discherge is
executed, he ceainot be returned to duty except upon his own re-

~quest; if it is suspended, the Covernment may restore him to duty
at its option,”

(1st Ind Ci. BTO 5352 Kelley 1945): "iExecution of a sentence to dis-
honoreble discharge will be ordered only when accuscd has been con-
victed of an offense which renders his retention in the service un-
desirable or whecn he hes been sontenced to a - torm of not less than
three years' confinement (Par II, &b, Cir 72, Z10, 9 Sept 1943). The
reviewing authority, in approving the scntcnce adjudged by the court,
remitted all confinement in excess of onc ycar, The offense of which
accuscd was convicted is not of a type ordinerily rcgardcd in itsclf
as rendering his rctention in the service undesirable., The only
evidence of incorrigibility eppespring in the record of trial or

allied papcrs is the report of the medical observation end psychiatric
cxamination of the azccused which is necessarily based on accused's
uncorroborated account of his own personal history, Exccution of the
dishonorable discharge is euthorized if yvou cre convinced that accused
is e¢n incorrigible within the purview of C-1, AR 600,395; 30 October
1944, Otherwisc, the dishonorable discherge should be suspended and
the plece of confincment chenged" to ¢ disciplinary treining center.
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. CONFIRIATION; WHEN REQUIRED W L8

405 (AW, 48) Confirmation: When Roquired: LO5

6809 Reced (Mot digested)

Cross Refercnces:

”

385 4570 Hawkins (Confirmction AV 58-28 deecth scntence, but
not /1" 75 decth,)
385 5155 Carroll (Same)

(1) Tn Cencral: /4n officer was sentenced to dismissal. The review-
ing authority epproved the sentence. Prior to the Thceter Commender's
ection thercon, he referred the record to ths lssistent Judge fdvocete
Ceneral in the Theoter under AW 46, OPINION: "In order to expedite
- finel ection in the cese, end more cspecially to insure to the accused
the independent-end imperticl examination of the record of trizl by the
Bozrd of Review, in gccord with the prov151ons and in kceping with the
spirit of Azticlcs of War 48 ond 502, under the provisions of the latter
article and, bcfore cx.mingtlon by me, I referred the record to the
Board of Rov1cw for its exeminction end opinion, Normally, pursuant
to instructions of The Judgc fdvoccte Generel, action by the confirming
authority (other thon the President) is rﬂqulrcd under the prov331ons
of the third poragreph of frticle of iar 502, before the rccord is re-
ferred to the Board of Review and mysclf for revicw &s to-its legal
sufficiency. However, your rcference of the rccerd to me, prior to
your action thercon, under the prov131ons of lrticle of Vir 46, which ex
pressly authorizes such refcrcnee, since I, as an Assistant Judge Advoca
‘General in cherge of the-brench of the office of The Judge idvocete
General for this Thecter, hLVv, undcr the prov131oqs of thec last pare-
greph of Article of Wer 5C%, with respect to this case, like powers and
duties as The Judge Advocetc Ceneral, changes the normal situetion in-
diceted cbove, Unc.r such circumsteonces, should I ness on the record
under Article of Ver 46, in lieu of end os your steff judge advocete, en
" rcturn the record for your action prior to its cxaminction by the Roard
of Review, it would then be nccessery, efter your action, for the Bodard
of Review and myself, in ny capacity in cherge of this brench office, to
examine the record to determine its lerzl sufficiency. Such @ procedure
would deny tho accuscd the 1ndubbndent rbv1uw of the record by the Boerd
-of Review, provided by irticle of “er 50‘ since the report of my
exeminction end my recommendation under frticle of Ver Lé would he a part
of the file of the cese when it rercched the Boerd of Reviev, It would
¢lso plece me in the enomclous pos"tlon of ccting cs staff judge advocate
under Zrticle of Ver 46 beforec the revicw of the Board of Review end es
Judge Ldvocete Cencral for this theoter cfter such roview under frticle
- of Ver L8 and 501 In my opinion, to6 follow such & procedure would deny
the cccuscd o substontisl right given him by Articles of Uar 48 e¢nd 503,
On the other hond, following the procedure I hzve cdopted denies the
ccdused nothing, but fully protects his rights, I zm convinced this-.is
the procedure The Judge Advocate Cenercl would follow on ¢ referance to
him, under Article of Viar 46, for the rcoson thet, in such event, he
would occupy the ducl role of staff judge advocbte and - The-Judge 4dvocate
General,, ¢s he docs when the President is the confirming authority aond
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KW L8 CONFIRLLTION; VVHEN REQUIRED

(1) In Generzl"

403(1)

would follow the procedure prcscriﬁcd for the léiﬁér'ciéss of’céses. In
ny opinion the full protcction of the rights of the accused vouchscfed
to him under the irticles of Wor requircs this procodurc." (Ind. CU ETO

339 Gige 1943.)

!ccused v‘s found guilty of en shscnce vithout leave
for two hours in violction of /17 613 escepe fren confinement in violation
{695 wrongfully cnd 11¢lfully dischcrging o SurViCG cerbine in

violction of AW 96;‘and repe in violction of T 92, He wes® suntenced to
decth., The locel reviewing cuthority cpproved the sentence, eond forwzrded
the record of tricl for ecction pursucnt to 217 48, "The confirming cuthori-
ty, the Commending Gencrel, Zuropeon Theeter of Oncretions, veccted so much
of the findings of guilty of * * % /rope/ as involved findings of guilty

of &n offeunse by cccused other then asscult with intcnt to commit repe * ¥ *
in violation of A 93; ‘'commuted!' the sentence to" dishonorable dischorge,
totel forfuiturps, ¢nd confinement ¢t hord lebor for 20 yeers, end desig-
ncted’ o United Stotes penitenticry es the place of confinement, HELD:
LuCtLLY SUFFICIENT, (l) Powcr of confirmine cuthority to find o lesser of=-
fénsc: "The confirming cutherity wes cuthorized to confirm @ s«ntcncu of
decath imposcd es punlsnmgnt for the crime of rape committed in time of wert
(4W 48),  "The crime of asscult with intent to commit repe is o lesser in-
cluded offensc of the crimc of rape (LCL 1928, par 148b, p,165)." Pursucnt
to AW 49, "the confirming cuthority in the instant casc wis cuthorized by
Congress to vacctc so much of the findings of guilty of the crimc of rope as
invelved findings of guilty of an offcnsec by cccusca other then en asscult
with intcnt to commit repe % % %, (2) Scntence: "Decth is not an authorized
sentence” for the crinme - of essault with inteat to commit reope (AW 433 &AW 93;
NCL 1928, per 14, p 10, por 103, p 92)." The mesximum punishiment which moy be
imposcd for said crime is dishonorcble -discherge, total-forfeitures end con-
finement ot hard lebor for 20 yeers. (LiCH 1928, por 104c,p 99). (3) Procedurc
to Reduce Scntence: "Upon the vecation of the findings of accuscd!s guilt of
“the crimc of rope the scntcence imposcd by the court as approved by the re-
vicwing authority os punishment for thet offcnse was centirely nullified

and ceascd to oxist." The next question which ariscs is who, in the circum-
stances, mcy now imposc & scntcnce which-is lcgally cppropricte., Fere, the
confirming euthority himsclf irposcd the 20-ycer sentcnce, L7 50 provides:
"The power to ordecr the vxacutlon of the scentcnce adjudged by o court-
mertizl shell bhe held to include, inter 2liz, the pover to mitigcte or -
- -remit thce whole or eny pert of thb sentence," It nust be concluded thet,

in gpplylng this peragreph of i7°50 to the "communc1nr ccenerel-of the- rmy
in-the- ficld" .in the excreisc of his suthority.under /rticles of Ter 48,49
oend’ 505 the word "mitigeto!" should be riven ¢ plecnery mecning, to wit:

thet it includes both the power to "'mitigete! (to reducc in cuentity or
quelity the same- species of punishment) iend the.pover to 'commute! (to
substitute a diffcerent specics of punishment)}." "The chove interpretotion
of 'mitigcte! is wholly consistent with.cnd receives substeonticl: support
from the over-2ll cuthority grented.by Congress to 'the commending generel
of the crmy in the field' in ting of wer,!" "This extroordincry cuthority
virtuelly substitutes the 'commonding genercl of -the fLrmy in the field!

for the President in tine of war within the guncrel's thecter of operctions,
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CONFIRMATION; EHEN REGUIRED AW. L8
k | (l) In General ’ ‘ ‘“AO5 1

In the exercise by the commanding gencral of the power thus granted
hinm by Congress, (whon a2uthorized by the President) to commute sen-
tences to sentences of lesser severity in all cases where the

death penalty mey be imposed, he exercises a discretioncry power of
detcrmining new (commuted) sentences.," WRcgardless of the language
used by the confirning euthority in his action in the instant case
his purpose and intcntion ere clear. The fact thet he declared he
'commuted! the sentence whoen he in fact 'mitigated! the sentence
under the authority of the first parsgreph of A 49 is entirely im-
materiel, Such refincment of language is neither expected nor is it
neccssery when intention is otherwise menifest," (Cil ETO 4616
Lolicr 1944)
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POVERS INCIDENT TO POVER TO CONFIRM AY L9

106

(L06 (A7 L9) Powers Incident to Power to Confirm:

Cross References: L4005 4616 lolier (AW 48 actions by conf,auth,)
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AW L9 " POWERS INCIDENT TO POWER TO CONFIRM



LTITIGATION OR REIISSION OF SENTENCES AW 50

AO7;§AW 50) Litigation or Remission of Sentences:

Cross References;

405 4616 Liolier (AW 48 actions; confirming auth
1,33(2)4004 Sest - -

385 4570 Hawkins (Confirmation,death,AW 58-28;
but 5155 Carroll (to President for death,AW 75,
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MITIGATION OF REMISSION OF SENTENCES

AW 50
407



REVIEG:  RTHDLRING M 504

408 (A.Vi. 50%) Review: Rehcaring: 408

v

-

Functions of Pranch Office, The Judse Ldvocate Ceneral,
(sitting in the Buropean Thezter of Operations).

"ier Department Letter (AC 321.4 (4~26-43) OB-S, 28 fLpril 1943:°Sub-
ject: Operetion of the Branch Office of The Judge Advoceate Ceneral,
addressed to the Commanding General, Zuropecan Thezter of Operctions
contains the following orders and directions: '

'The Branch Office being an adjunct of the officc of The Judge Advocate
Ceneral the latter officer exerciscs direct and cxclusive jurisdiction
over all prescribed activities pertaining to it including the assign-
ment of personnsl thereto. The Assistant Judge Advoczte Gencral is one
of the assistants of The Judge Advocate Genecral and es such is not
under the control or supcrvision of the commander of the forces with
which he is scrving insoiur as concerns thoe performance of his duties
under Article of Wer 503,

'The appellate review and judicial powers incident thereto pertaining
to the Assistiat Juupe Advoceis Ceneral, the Bocrd of Heview and other
¢leacnts of Lis Broach Office inwvolve the judieisl pover geaerally

of holding records of trial legelly sufficient or lesally insufficient
to support findings of guilty and sentences, They include the pover

of passing upon the legal sufficiency of sentences approved or con-
firmed by the Commanding General, Europeen Theater of Operations, or
confirmed by any other confirming suthority in cases in which the re-
cords of trial are properly referred to the Branch Office. These
Judicial powers cannot be appropriately performed in conformity with
the governing stetute (Article of Ter 50%) unless all elements of and”
separated from the command or commends which the Eronch Office serves,
The Acsistent Judge Advocete Cencral will not therefore ncrforn the
duties of staff judge advocete of eny reviecwing or confirming euthority
in any case which mey rezch his office for eppellete review, except as
he may give edvice to & reviewing or confirming authority in his
cepacity as Assistent Judge fdvocite Cenercl under iriicle of "rr 46 end
paregraph 87b (page 75) of the l'anuzl for Courts~lartizl,!

'In tny cese in which ¢ recor? of trial by genercl court-mertizl is ro-
ferred to tihx issistint Judge /dvocete Cenercl for cdvice under frticle
of Wicr 46 end peregraph 87b of the znuel for Courts-liartiel, the
hccictent Judge Advocate Generel will be furnished a copy of the review
of the record by the steff judge advocote of the officer sccking the
advice, The hssistant Judic Ldvoccte Cencrel will not formelly refer
such record of tricl to the Becrd of Review in his office for aeppellete
review until the reviewin: ¢ laority hes epproved ond, if confirmetion
of the sentence be recquired, until the confirming cuthority hes confirmec
& sentence requiring eppellate review by the Boord of Review, !

The Judge Zdvoerte Cencral ond the Torrd of Beview(sitting in Vashington'
in his office in the cppellete roview of ,cescs’requiring confirmetion by'
thic Piesident hove power to weigh the cvidence, judge the credibility of
witnesscs end reach their own conclusions - on controverted questions of
feet (CL 153479 (1922) and opinion 210,81, /pril 24, 1933(Dig,Op.JLC,
1912~1940, scc,408(1), n,258),
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AW 503 RCVIZ; RIHBARING
L08 Functions of Dranch Office, The Judre Advocate Ceneral,
(sitting in the EBuropcan Theater of Onerations) — contd-

It is manifcst from the Ver Department's administrative interpretetion of
Lrticle of éar 50% above quoted thet the jurisdiction of the Assistant
Judge Advocate Cencral in cherge of the Branch Office of The Judge Advocate
General with the Eurcpean Thcater of Opsrations and of the Board of Review
in his officc with respect to thosc cascs whercin the scntences must be
confirmed by the Commanding Gencral, Europcan Theater of Operations, under
the provisions of the 48th Article of lWar, is rcstricted and limited and

is not identical with that of The Judge Advocate Gencral and the Board of
lieview in his office, Thelr authority upon appellate review of the rccords
of such cases is the same as the authority of The Judge Advocate Ccneral
and Board of Review in cascs not requiring the confirmation of the President.”
(Cli ETO 1631 Pcpper 1944.)
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(2) Action lhere President Not Confirming Authority 402(2)

(2) In Generel:

Mot Digested:

1653 Ison

3042 Cuy, Jr.

(B/R may change place of confinement, )
(8/R mey change plece of confinement.)

5353 Chaplinzgi
546k Hendry

Cross Refercnces: . : _
612 Suckow Lccused!s letter and certificetes of

451 (L)
fact, attached to record,

405 (1) 339 Gage Dismissal of an officer.

LLT7 1052 GLQQICS

L51 (17)1302 §p;91n "Dismissal" of a warrant officcr. .

451 (50)155L Pritchard Theory of case on eppeal, Board of .
Review Powers,

395 (43)2L33 Meyer Prematurc publication of order,

385 2L32 Durle : Lvoid hazardous duby; evidence weight.

L54(81a)2885 Nuttmnnn (Defcnse counsecl does not object,)

451 (50)2788 Cogtsz\‘ = (B/R cen intcrpret specs.)

450 (4) 3740 Sanders ot a1 (B/R can interpret speccs.)

L24 3803 Gaddis (/R can 1ntcrprbt specs. )

451 (1) 4155 B;OQAHO

450 (1) 4581 Rose

433 (2) 4512 Cault - (B/R can chenge ATV 96 finding of ATOL
to AW 96 finding.)

454 (7) 4235 Bartholomew  (R/R can interpret specs,)

Lty (3) 5255 Duncan (B/R can intcrpret specs, )

385 6637 Pittala (Reference to map hy B/R)

385 7532 Ramircz S A

394 Sec AT 37 generally

L54(362a)7553 Besdlne (B/R cen interpret specs.; draughtsman

not aware of full violation)
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&9§i§l (2) In Ceneral

(2) In General: B/R Powers on Appeal:

(1st Ind; Cli 31O 4386 Green, et al, 1945): UThe Board of Review and
myself zrc bound by certain rules which have been stated, as follows:

1Conviction by court-martisl may rest on inferences but mey not be
besed on conjecture, A scintilla of evidence - the 'slightest perti-
cle or trace!, is not enough. Therc must be sufficicnt proof of every
clement of on offense to satisfy a rcasonable man when guided by nor-—
mal human experience and common ¢ i.° springing from' such experience!
(CL- 223336 (1942, Bull JAG, Aug. 1942, Vol. I, Wo. 3, scc.. 422, pp
159, 162). .

'Tn the cxcrcisc of its judicial power of appellatce review, under
AW 503,-thc Board of Review trcets the findings below as presumptively
corrcct, end attentively cxamines the record of trial to determine
whether they arc supperted in all esscntials by substantial cvidence.
To constitute itsclf a trier of fect on appellate review and to deter-
mine the probative sulficiency of the testimeny in a rccord of triel by
the trial court standerd of proof beyond a recasonable doubt would be a -
plain usurpation of power end frustration ol justice! (CH 192609, Hulme,
2 B.R. 19, 30). -

'The weighing of the cvidence and the determining of its sufficiency,
the judging of credibility of witnesses, the rcsolving of conflicts in
the evidence end the determinetion of the ultimete facts were functions
committed to the court &s a fect-finding tribunal, Its conclusions are
finel and conclusively binding on the Board of Review vhere the’sazme are
supported by substantiel compztent evidence' (CM ETO 895, Davis, et al)

"The revicwing authority, however, has a broader power, He is permitted to
weigh the evidence and it is his duty to do so end to consider 21l other
aspects of the case, in order that justice may be done,”

O ey sy
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(3) Execution of Sentence - Lo8(3). ‘

(3) Fxecution of Scntence:

Cross Rcfercnces: 422(5) 3046 Brown (”DlSMlSSul” of
crrant Officer)

385 4570 Howkins (Conflrnutlons, AV 58-
285 AW 75)

385 5155 Carroll (Sbmp)

395 (53) 6961 Risicy (Dismisscl--DD of
officer)

hccused pleaded guilty to zn AW 61 charge agcinst him, but not
gullty to & 65 and 96 chcrges., He was found guilty of all charges.
The scntence, including a dishonor:ible discherge, was cxccuted,
HELD: LiGALLY SUFFICIENT, 3UT PUBLICATION OF THE CENERLL COURT-
1ARTIAL ORDCR EXZCUTING THE SENTZNCE V.S PHRELZTURE. "The sentence to
dishonorable discherge wes not * % ¥* bascd solely 'vpon findings of
ruilty of o charge or cherges and a specification or specificetions
to which accused has plcaded guilty.' As the reviewing ecuthority in
his action did not suspend exccution of thet portion of the scntence -
adjudging dishonorcble disc ci'ge until accused's rclease from confine
ment, the scntcnce could not be ordered cxecuted prior to the hold-
ing of the Pocrd of Revicw and the epprovel of The Judge ILdvocete
General required by peragreph 3 of Article of Ver 501, The general
court-mertial order, thercfore, possesscd no legal efflcgcy n
(Cl ETO 3570 Chestnut 1944)

e e e v

The reviewing authority herein cpproved & genersl court-mertial
sentence, ordercd it exccuted, end then withheld the order dlr cting
the cxescution of the sentenec pursuant to frticle of Vlar 50%. KELD:
"Although under the circumsteonces of the present cese the sentence
should not heve been 'ordered executed! until the provisions of
irticle of Ver 503 had been fully complicd with, it is epparent theat
these words were inscrted through error os the reV+ev1ng authority
dirccted thet the order directing the execution of the sentence be
withheld pursuent to thc provisions of that Article, [fccorfingly, the
Bozrd of Review hos trcoted the record of triel &s though such words
vere not included in the action,® (Ci ETO 823 Poteet 1943.)

"The separation of a warrant officer from the service by sentcnce o
& court-martial is effected by dishonorasble discharge, not dismissel,
Although the use of a scntcnce of dismissal is inappropriate, it has
the same effect os onc of dishonorable discharge." (CM ETO 1447
Scholbe 1944).

- - = - =203~ = =
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408(3)

REVIEW; REHEARING

(3) Execution ofSentence
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REVIEW: REEEARING AW 50%

(L) Plea of Guilty 408(L)

(4) Plea of Guilty:

- Excepting the words that "he was apprehended at * ¥ ¥, Zechoslovakial,
accused pleaded guilty to an AWOL violation of AW 61. He was found guilty
as charged, The general court-martial order was published., HELD: LEGALLY
SUFFICIENT. (1) AW 503 Procedure: "The record of trial was not trans—
mitted pursuant to par 3, AW 503, to the Assistant Judge Advocate General.
in charge of the Branch Office of the Judge Advocate General with the ETO
for examination by the Board of Review in his office, but without such ex-
amination the approved sentence was promulgated" by general court-martial
order. Par 3, W 504, re cases in which there have been pleas of guilty
does not apply. Accused by his plea specifically excepted the allegation
re apprehension, - "and thereby left the burden upon the prosecution to
prove such excepted allegation beyond reasonable doubt.”" "By military-
usage and tradition a voluntary termination of a period of absence with-
out leave by a recalcitrant soldier is viewed with favor., Contrawise
his return to military control involuntarily and under compulsion works
to his detriment before a court-martial. Conscquently, the findings of
guilty were not !bascd solely upon findings of guilty of a % % 3 speci=
fication * ¥ 3% to which the accused has pleaded guilty!. - The issue of
the general court-martial order wes. premature and wholly void. It '
should be nullified and recalled.," (CM ETC 11619 Thompson 1945)

Cross References: .
378  -See generally--AW 21
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LW §O% REVIEW; REHZARING

408(5) (5) In General
» | ' .Rubg--afing o

(5) In General:

- Cross Refcrcnces: .. 450 .(2) 3162 Hughes  (Cuilty of iesser offense
e .ot first trial.)
451 (8) 3927 Fleming : '

452 (9) 7248 Street  (Zorlicr Nolle Prosequi)

, On ¢ first tricl, accused wes sentenced to be confined
for 20 yeczrs by e 2/3rds vote of the court, The sentunce was disepproved,
and a rehearing before enother court wes ordered, On the rehcaring, eccused
was agein found guilty end wes sentenced to be confined for 17 yeers, The
revicwing authority reduced the confincment to ten yeers, HELD: LECALLY SUF-
FICIENT, (1) iccused!s former jeopardy plea at the time of the reheering =
was correctly overruled, A rchearing pursuant to LIV 503 is a continuation-
of the originel triel, ond is an integrel part of the whole process of-ad-
judication of & case. Until the reviewing or confirming esuthority has
finally acted upon & rccord, a trial is not comploted, (2) The Sgntence:

At the first trial, thce sintence of confincmont for 20 yeers by & 2/3rds -
vote was erroncous, Only ten yeers‘thercof was proper. The sentence could
not be increased upon the rchearing, so it is now concluded that the maxi-~
mum sentence which could be imposed upon the rchecaring hercin was ten years,
The revicwing authority corrcctly rcduccd this scntence, (3) Delay pending
trial: The first trial occurrcd on 27 November 1943, The staff judge advocate
received the record on 9 January 1944, The sentcnce was disapproved, end a
rehearing dirccted, on 21 Janucry 1944, The chorges were referred for trial
on 7 Fcbruary 1944, and thc rchearing was had on 17 February 1944, No right
of accused to a prompt trial pursuant to AW 70 was violated., This right is
necessarily rclative, lMoreover, AW 39 fixes the period of limitation which
may be pleaded in bar before courts~mertial, Neither the Constitution nor
AW 70 urdertekes to exempt persons charged with the commission of criminal
offenses from liability for trial within the applicable periods of limita-
tion prescribed., (CM ETO 1673 Denny 194L4)

— - ey v
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SUSPENSION OF SEVTITOLS OF LIS ToCAL OR LIiTH AL

409 (', 51) Cuspcnsion of Sentcnces of Dismissel or Tecth: 1,09

Cress References: 402 See elso 77 45, as well es specilic
offenses under spocific [ils,

Dismissal

in officer wes found guilty of buing drunk while on cuty in
violetion of i 85, end wes dismisscd the scrvieo, OPIITIC: . study
of .er Depertient covrt-merticl orders indicctes rether cl.orly thet
the Prosident wvould suspend cxccution of tho- sentunce to dismissel =~
the prior rccord of the officer is excellent, the drunkennoss wes not
extreme eand the cuty wes not onc which deponded solely on the accusced
for its pcrformence but was mercly to cccompeny his superirr officer
to en informel confercnce," (1st Ind Ch 510 1065 Strotton 1943)

s i e
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AW 51 SUSPENSION OF SENTENCES OF DISMISSAL OR DEATH
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SUSPENSION OF SENTENCES ' W52

L10 (4,1, 52) Suspension of Sentences in Cencrals 410

Suspension of Sentence

Cross Refercnces: 402 [flso see LUV 45, as well es specific
offenses under specific ifls,

(1) In Cocneral: Dishonoreble Dicharge: LAccused wes found guilty
of being AWOL for 19 hours, and of disobedicnce of & supcrior officer,
FHe wes scntenced to dishonoreble discherge, totel forfeitures and con~
finement et herd lebor for 20-yeers. The reviewing euthority reduced
the confinement to five years, dbut permitted the dishonorable discharge
to stend, OPINION: The dishonorable discherge should have been sus-—
perded, "While this accused hes susteined five previous convicticns
none of them involved morel turpitude, FHe appears to be a recaleitrant,
unruly soldicr in nced of severe discipline, I do not bhelieve he
should bc relieved from war services until ell possibilities of his
value as ¢ soldier have been exhausted," This vicwpoint is in zecord
with the theatcr's policy to conscrve menpower. (1lst Ind CLi ZTO 2644
Pointer 1944)

’
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F/LSE RETURNS; OLISSION TO RENDER RETURNS ANy

115

L15 (LW 57) False Roturns--Omission to Render Roturns:

Aiccused officer was found guilty of crmbezzlement in violation of
AW 93; of making a felse return in violation of [V 57; and of mckinge
felsc of ficial roport (scme as charged under Al 57), in violetion of
£V 95, HELD: LEG.LLY SUFFICIENT. (1) The LW G3 offcnse was adequately
proved, Accused custodion of a squadron fund converted or appropriated
o portion thercof to his own use. It is immeterial whether he intended
ultimete repayment, "Similerly immeterial is the qucstion whether he had
'custody' or 'possession' of the funds since nothing more is nccessery to
constitute crbezzlement than thet the party charged heve control or csre
of the money." (2) AW 57 Felse Return: This offense was allcged "to have
consisted of the entries in the council book showing epplication of the
entire proceeds of the * ¥ % Field check to proper expenditures of the
squadron, There is no question thet such entrics were felse and thet ac-
cused knew it, It is true thet he was not shown to have been ewere that
the signaturc of the post exchéenge officer on verious of the vouchers wes
forged, or that the expenditures shown on such vouchers bore no accurzte
relationship to ectual purcheses by the squedron, Fowever, he wes nost
definitely awere that the entries certified by him as correct vere fzlse
end freudulent in thet they acgounted for the legitimete expenditure of
the entirc armount of the check, whereas in fact the fund had ncver received
the greater part of such emount since he himself had erbezzled 1t, * * *
Fund custodiecns ere required both by irmy Reguletions end, in the instent
ccse, by local rule, to keep 2ccount of the funds with which they ere en-
trusted * * *, Thot accused was well aware of this purpose of the council
book is shown by the very foct thot the preperstion of the cntrics and his
certification thercof were cccasioncd by % ¥ % zn inspection and werc un-
doubtedly designed to forestell further criticism by supecrior authority,
Such certificction constituted a false return % % %,1  (3) [ii 95: "The
cherge under 4w 95 was essenticlly the seme as thet lzid under AW 57 3¢ % 3¢,
There is of course no impropriety in meking the stme trensaction the subject
of chcrges both under AW 95 and some other eppliceble erticle % %, Mrce-
over, the CL specifically provides that the dcliberete making of a falsc
officicl statement constitutes conduct" in violation of [¥ 95. "The stote-
ments made by accuscd were known by hin to be felse and werc designed to de-
ccive superior authority." They werc mede in the course of an official
report, (4) Imncachment: On crocr-cxamination, a prosccution-witness was
cross-cxamined re his previous AW 104 punishment, Thercafter, cond ovéer
objection, the prosecution introduced witnesses who testified re his good
reputetion for truth cnd verseity. "/lthough punishment under A7 104
falls short of 2 conviction of crime end hence evidence thereof is not
ordinarily admissible for impeechment purposes", it was so used herein.
The defense therefore "pleced the witness's chérecter in issue from the
point of view of truth and verccity and thereby opened tlie door for re-
butting ¢vidence * * %, In &ny event, no prejudicc resulted, (5) Perol
Bvidence rc_a rcceipt wes admitted, However, the matter wes colleterel
to the reel issues, The perol evidence wes mercly to show its delivery
to accuscd 2nd tq explein certzin points, Mo error resulted. (6) Verning
of Rights: ilthough cccused wes not werned of his rights, it eppecrs thet
he wes represented by competent defensg counsel, end wes elso on wxperienced
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K 57 FLLSE RETURNS; OMISSION TO RENDER RETURNS .
officer end graductc of Vest Point, 1In the circumstences, "it is not

legelly required that the court explein his rights, although it is of
course alwoys the better practice to do so." (Cl7 ETO 81644 Brunner 1945)
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v DESZRTION LW 58
416 (L¥l 58) Descrtion: 416
Not Digcsted
7L0 Lene 5963 Nelson
800 Ungard L4121 Torrachone
823 Potcet 4337 Winslow
875 Fezio 191/ Solonon
913 Plbrno E596 Rivnolds

1017 ICCUtPthH
1103 Burns

1165 Vittitoe
1259 Rusnieczyk
1400 Johnston
1403

Eimmerie
15412 hedclros
1515 s

m*th
1519 Pertel
1543 \oodv
1603 I'QCEC_I'Q
1674 Russo. Jr,
1691 irtwell
1616 laylor
1856 Swartz
1926 Hollifield
1957 i.erd
1965 Lemishow
1981 Fraley
2114 Couch
2194 Henderson
2216 Callacher
2289 Crimes
2263 [ills
2410 lclarcn
2440 Varner
2460 Villicms
2506 Cibney
2546 Eastwood
2547 Rousscau
2587 Trcrice
2651 Burdette
2780 Voolsey
2806 Tornev
2828 KuluCc
2842 Flowers
2911 irndt
3004 Helson
3056 Valker-
3210 Llllbr r, dr,
3642 Co]luro
(guilty of iV 61 es lesser offense)
3920 Hennah
3921 Rvers
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10354
10713

5966 *hidbee
(77 Qays--./1; 28 elements present
but not elleged)

4526 [rchuletta

5,14 Thite (Lig. re 1/R)

6435 iloe
6948 Démron
6857 Dougan
7378 Fisher
7LE9 Rissby
7735 Zledsoe
7764 Del Tio
7814 Hordipen
16741 Smith
11173 Jenkins

8432 Colding (29 days: other cir-

cumstances)

e

(physicel diseblement)

Bear
Clark
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LEZSERTION

L16 (1 58) Desertion:

Cross Refercnces:

385 LW 28--sec gencrally; avoid hezardous duty; shirk im-
portent scrvice

4570 Howkins (Effcect on citizenship)

5958 Perry (Intcnt; ellcg tions; proof--LW 58 not

- lesser to L 58-28)

- 77532 Remirez (47 58 not lesser to /W 58-28)
?95(lO)Spc gcncrally, re confincment
395(36)3963 Nelson (hunt 1 cepeacity)
399 28,2 Flowers (Penitentiary coqflnemcnt euthorized)
416 (9)5196 Ford (Proof of [if 28 deteils; not clleged)
419 L 6l--abscnce without leove; seo gcnerally

4029 Hopkins (by gencral prisoncr; A7 61)

450(2) 4163 Hughes (Lesscr [¥ 61 offcensc)
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DESERTION Ll 58

22)_Citizenship 416(2a-2b)
5 M

o) Condonea tlon

{
{

(22). Citizenshin;,

Cross Reference: 385 4570 Hewkins
"Public-Lew 221, 78th Congress, approved by the President 20

Jenurry 1944, cmended the stitute releting to loss of netionality or
" citizenship es ¢ rcsult of conviction by court-merticl of descrtion
in time of wer (54 Stat.1169; 8 U,S.C. €01(g)), so es to limit its
epplicetion to pursons mho are dishonorebly discherged or dismissed
from the scrvice os 2 rusult of such conviction. The zmcndment pro-
vidss for rostorction of nctionelity or citizenship lost by desertion
in timc of war, or rc-enlisted or re-inducted in time of war with per-
mission of compctent militery or navel euthority, The amendment,
however, docs not obvicte the mcessity of relicving, by appropriate
order of recstoration, the jeopardy in which eccuscdis citizenship

has boen nlaced by his illegal conviction of descrtion ond the sen~
tence of dishonoreble discharge bascd thercon, dospitce its suspension
by the reviewinz suthority,” (Clf ETO 1567 Spicocchi 1944) (himeco-
grephed full opinion meiled.)

B L]

(2b) Condonztion:

Cross Rcfercncecs: 385 L4389 Terd
L416(9) 5196 iord .
385 6039 Trown (rpstorgtlon, cs ;
evidence of no
intent to descrt)
385 6766 [nnino

433(2) 2212 Coldiron (tot epplicchle
in JW 75 mis-
behavior ceses)

"The cvidence shows thet sccuscd wes roturned to duty upon re-
joining his-unit. .n unconditionel restorstion to duty without tricl
by an ecuthority competent to crder triel mey of coursc be plezded in

ar of triel for the descrition to which such restorction relates
Z_bk’ 1928, par, 69b, P 54n>u).' The evidence in this ces¢e docs not shoy
by whet Lutlorlty accused was restored to duty. Hovever, it is
presumcd thet defunse counsel performed his full duty toward accused
and, since hc entercd no plea in ber of trial besed upon constructive
condonation, it is presumcd thet cccusced's restoretion to duty wes not
effected by en cuthorluv compctent to order triel for descrtion A,
It thus eppcors thet the instont triel wes not berred beceusc of con-
structive cendenction of the offinse, (CLL BI0 6524 Torgorson 19&5)
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£W 58 DESERTION

L16~(3-5) (3).19:Gepeial> .
(5) Specification; Descrtion

(3) In Concerel: iecused hed been sentenced to confinement for-20
yeers énd dishonorcbly aischorged from the service, One week leter, ond
before cither cpprovel of the sentence or promulgetion of the gencrel
court-merticl order, he escéped from the gucrdhouse in which he hed been
confined. Thercafter, his scntence wes epproved, end then promulgcted by
generel court-marticl order, In subscquent weeks occuscd committed & num—
bor of other crimcs, He wes epprehended scverel months leter,  Jnong other
things, hc wes found guilty of descrtion in violation of .57 58, HILD:
LEC.LLY SUFFICICNT. .iccuscd ergucd thot he could not heve descrted the
militery scrvice when he csceped, beceuse he hed clrecedy been dishonorebly
discherged. This crgument is unsound, it the time of his escepe, vhich wes
also an ect of descrtion, he wes cleerly in the militery scrvice, @s the
gencrel court-martiel order promulgoting his sentence had not yet been is-
sucd., (Scc 359(15) hercin, for further discussion of this case,) (Cil ETO
1737 losscr 194L4)

‘o ww Gm e em e em e

(5) Specification; Descrtion:

Cross References: 416(9) 3062 Osther
: L16(9 4450 Brothers
385 3118 Prophct (charged under AW 28,)

Accused was found guilty of desertion, in violation of AW 58, HELD:
LEGALLY SUFFICIENT. "It is an approved principle that in the abscnce of
a direct attack upon a spccification, which alleges desertion based upon an
absence without lecave with intent not to return, because of its vagucness
or indefinitcness, thce prosccution may prove an act of descrtion under AY 28
which includes absences without leave from an accuscd!s organization or
place of duty with intent to avoid hazardous duty or to shirk important
service ¥ % ¥, --(III Bull JAG, April 1944, scc. 416 p.142) AV 28 clements
were presented hercin., "Proof of accused!s guilt of the offense of absenting
himself from his company at the times and placcs clleged with intent to avoid
hazardous duty is complcte * % %, (N ETO 5117 DcFrank 1944)

- W e wm e e W =
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DESERTION AW 58

(b2) Proof; Date of Termination 416(62~9
(9) Proof of Intent; ~- .
Unauthorized Absence.,

(6a) Proof; Date of Termination:

"Duration of the unauthorized absence is meterial only in extenuation
or aggravation of the offense or, combined with other evidence, to show
the requisite intent.” !"As the offense of desertion is conmplete wnen the
person absents himself without authority from his place of service with
the requisite intent (MCM, 1628, par. 67, p. 52, par. 13a, p. 142), proof
of the duration of the offense is not essential to sustain a conviction
of the offense.,!" 1In peacetime desertion, the elcment of time was essen-
tial in determing the punishment. But it is not essential in wartime de-
sertion, beccause the mexirum punishment in 211 desertion cascs is now
death, (See 385(A.W., 28) rc avoiding hazardous duty in this case.) (CM
ETO 2473 Cantwell 1944) (Mimeographed full opirion mailed out,)

e vt et g S s g

(9) Proof of Intent; Unauthorized fbscnce:

Accused left his organization without proper authorization, - After
an cbsence of 33 days, he was apprehendad. During the -interim, hc was
frequently in the vicinity of military installations, but did not sur-
render himself to military authorities, He lived on the earnings of
prostitutes, on money received from a girl acquaintance, by '"pannand-
ling" from American soldiecrs., He committed the crime of robbery. At
the time of his apprehension, he produced a2 pass issued in the name of
another and was rcluctant to reveal his true identity.  He was found..
guilty of desertion, in violation of AW 58, HELD: LEGALLY SUFFICIENT.
His intent to desert was adeouabply established, (CM ETO 952 losser

1943.)

Two accused escaped from confinement, They were apprzhended ™
six days later, Hach used a false name while absent. There was evi-
dence that they had desired to leave the country., Among other things,
they were found guilty of desertion in violation of AW 58, HEID: LEGALLY
SUFFICIENT. The trial court was the sole judge of the disputed facts.
~Its findings will not - be disturbed, because they were supported by compe-
"tent substential evidence, (Cifl ETO 960 Fazio, ct al 1943)
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AW 58 DESERTION

- L16(9) (9) Proof of Intcnt; Unauthorized Absence

Accused left his organization without proper authorization., After an
absence of eight days, he was apprehended at a place 20 miles from his sta-~
tion. Hc was sober at the time, but he was dressed in civilian clothing,
and falsely represented that he was a menber of the /mcrican nerchant marine.
He told conflicting stories regarding how he had obtained the civilian
clothing, and did not disclosc that he was in the nilitary scrvice until
after he had been tzken into custody. Z#lthough he stated that he was about
to surrcnder when he was apprchended, he was actually headed in the wrong
dircction, He was found guilty of desertion in violation of Al 58, HELD:
LEG.LLY SUFFICIENT. (C.. ETO 1036 Harris 1944)

- ot e e em ew e

iLfter his battery had been inforued that it was to nove to an un-
known ovcrscas destination and that no passes would be issued, accused
left without proper authorization., TFive deys latcr, he was returned to a
ailitary guardhouse at another location. The next day, on 5 Neverber, he
cscaped. On 16 Novenber, he surrendered himsclf in uniform at the place
from which he had escapcd ¢leven days earlicr. Hc was found guilty of de-
scrting the service on 5 Noveiber, in violation of AW 58. HELD: LEGALLY
SUFFICIENT ONLY FOR AUOL IN VIOL.ATION OF A 61, "In view of the short ab-
sence of c¢leven days, termineted by surrender in uniform at the saue sta-
tion, and in the absence of any other evidence fro. which a court might
reasonably infer that accuscd intended not to return to the military
service," it is concluded that descrtion was not proved. (Cii ETO 1395
Saunders 1944) (ilmeographed full opinion mailed.) S

e e e s ot v
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Two accused left their organization without proper authorization. They
renained away for niore than threc ronths, During their absence they fal-
sified their names, and despite their presence neer military installations
nade no attempt to surrender themselves. At a consolidated trial, they were
found guilty of desertion in violation of A} 58. HELD: LEGALLY SUFFICIENT.
(1) Intent to desert was sufficiently shown. (2) The consolidated trial

was proper. Each accused conscnted thereto., No prejudice to either one re-
sulted, (Ci ETO 1549 Copprue, Ernest 1944)

- e e e ww ewm e e e e .
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DESZRTION | v 58

(9) Proof of Intenti_Unauthorizod ibscnce éié(zl

Lecused did not return from his furlough. Twenty-two days later
he was apprehended in London--which city he had originally been
authorized to visit,but which was several hundred miles away from his
unit's location., it the tine of his apprchension he readily admnitted
his identity, and produced his identification card and tags. He had no
clothes other than his uniform. HELD: LEG-LLY SUFFICIENT ONLY FOR &ViOL
IN VIOLATION OF .77 61. M/hile it is true, as the court judicially
noticed, that there are mumerous military camps and stations where ac-
cused could have returned to military control, a period of unauthorized
absence as short as the one in this case, together with the circumstance
of his apprehension, are insufficient to justify the inference of an
intention to desert the service in the absence of some other signifi-
cant factor. % % ¥ The terms of his furlough eliminate such signifi-
cance as the factor of distence might otherwise have possesscd.” (_CM
ETO 1567 Spicocchi 1944) (i.imeographed full opinion mailed,)

e o e s e s
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Accused was aduittedly absent without leave for 99 days., His ab-
sence was terminated by apprehension in London, about 80 miles from his
post. He was found guilty of desertion, in violation of AW 58, HELD:
LEGLLLY SUFFICIENT. It was propsr for the court to infer accused!s in-
tent to desert from the length of hils abscnce from duty, his activities
during his absence, his continued proximity to military establishments,
and his final epprehension. (CL TO 1577 Le Van 1944)

e s e e e e

- e e e A em e

iLccused was stationed in England, and had only been a member of his
unit for a wmonth. Aifter the expiration of a pass, he remained abscnt
without authorization for 37 days. at the end of this period, he re-
turned to military control volunterily, dressed in his uniform. He was
found guilty of cdesecrtion, in violation of iYW 58, HELD: LEGALLY SUFFI-
CIENT. Aiccused'!s absence was unexplained. He could have turned him-
self in at any nurber of riilitary installations. He 'had no reason to.
assume that his unit would remain 2t any one station in England except
on a day-to-day basis. "The offense occurred in an active theater of
operaticn in an allied foreign country, subject to intermittent attack
from air, sea’ and-lend, and wes, in’'its compact entircty, at that tine,
the base and starting point of irerican and allied militery operations
of the greatest megnitude and of supreme importance." "The fact that he
surrendered in uniforn, and possibly wore it throughout his absence, .:

271G
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is without significance as it is well known that a man of military age

is safer from inquiry by the police if in uniform than if he wore
civilian clothes, '4 prompt repentance and return, while material in
extenuation, is no defense! (I.Ct, 1928, par.130a, p.l42). Under the cir-
cunstances above, the accused's 'repentance and return'! are not entitled
to be characterized as 'prompt'. The fact is not wholly without signifi-
cance that, when he went absent without leave, accused had becn a member
of his organization for only a month, cnd the period of nis unauthorized
absence appreciably exceeded his length of service with his company. The
court properly took judicial notice of prevailing conditions in the United
Kingdom insofar as they affected the armcd forces of the United States,

# % % Then there was submitted competent procf of a substantial nature
that accused was abscnt without leave for 37 days from his organization
in England under existing conditions, the burden was cast upon him to go
forward with the proof--the 'burden of explanationt!--and to show that

% 4% % he intended to return to the service," Although accused tock the
stand under oath, he failed to explain his abscnce. His desertion weas
sufficiently established. (Cii ETO 1629 O'Donnell 1944)

—— . m wme e un g -

Accused had loitered on his guardpost. Thereafter, he escapéd from
confinement but was apprehended 27 miles away about two hours latcr.
Placed in confincment, he agzin escaped. Seven days later, hc was appre-
hended, At this latter tire, he was wearing a sailor!s uniform., He denied
his identity. He excused his lack of "dog-tags" by explaining that they
had been lost. He expressed reluctarice to return to his organization. He
was now found guilty of (a) AWOL for the two-hour period in violation of

W 61, (b) desertion for the seven-day period in violation of 4% 58, (c)
escape from confinement on the two occasions mentioned in violation of
L 69, and (d) loitering on a post as a sentinel in violetion of LV 96.
HELD: LEGALLY SUFFICIENT. (l} AJOL: This offense was sufficiently
established by 'uncontradicted evidence that three and a half hours after

his escepe from confinement ¥ ¥ 3%, the accuscd was found 27 miles away
% % 3 in the custody of military police. While the evidence cf his
original apprehension by * * % njlitary authorities was hearsay and inad-

nissible, competent testimony showing (1) the proupt notifications of the
¥ % % military police of the fact of accused's escape, (2) his delivery
by the % 3 % military police to the detail of his own organization, dis-
patched to * % % for the express purpose of returning him, and (3) his
subsequent escape a fcw days later, so strongly supports the inference

of apprehension as to render patently harmless the admission of the hcar-
say (1iCli, 1928, par. 87b, p.74)."(2) The desertion was sufficiently
established by the evidence previously related, (3) The escape from cone
finement werc established. (L) The charge of loitering on post was also

. established, "\ebster's deflnltlon of thc 1ntruns1t1ve vcrb 101tcr is 'to
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be slow in moving' * ¥ %, The offense charges is reccognized * % % as a
violation of article of Var 96 (1CL, 1928, App.h4, Spec. 156, p.256).

% % % The dereliction, though a minor one, was the commencement of a
series of events which resulted in the commission of the serious offenses
of which accused was found guilty. In this sense it serves to explain the
-circumstances of the more scrious offenses, and may be regarded as not
improperly included in the charges. (i.Cl, 1928, par.27, p.l7)." (Cu ETO
1645 Gleqorv 1944,)

S e e s o ey

Accused was found guilty of desertion, in violation of Al7 58.
HELD: LEGALLY SUFFICIENT. "The accused!s intent not to return was infer-
entially but nost effectively established by competent, uncontradicted
cvicence showing that he was apprechended after an admitted unauthorized
abscnce of niore then four months in & foreign theater in wartime; that
he was wearing civilian clothes and that he falsely identified himsclf
as a merchant seemen who haa left his crcdentials aboard ship." (Cii ETO
1726 Groen 1944)

B

_—em = we am e e -

liccused rerained absent without leave for 86 days. st the end of
this period, he was apprechended in a city where he wes 1iving in a privat
residence. During his absence he forged several checks and committed
frauds involving »675. Vhile in the city, he appeared in civilian
clothes, He was found guilty of cescrtion, in violation of .i7 58. HELD:
LEGLLLY SUFFICIENT. (CiI BTO 2216 Gallagher 1944)

— e S e e e = e

iccused remained absent without leave from his organization for 161
consecutive days. His absence was terminatcd by apprehension, after his
whereabouts had been discovered by a fellow soldier., During the period,
he lived under assumed names with a woman who masqueraded as his wife.

He discarded his uniform, and wore civilian clothes., He secured employ-
‘ment as a British civilisn, using a fictitious name and a British identi-~
fication card issued in that name. He travelled about the country, but
was at all times in the proximity of imericen military installations. He
was found guilty of desertion, in violation of & 58. HELD: LEGALLY

e =221 -
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.SUFFICIENT, (1) The evidence adequately established accused!'s desertion.
(2) 4 civilian's written statement, given to a British constable, was ad-
mitted in evidence. This was erroncous, because the statement was hearsay,
Although no objection was made by the defense, the court should have ex-
cluded the staterient on its own niotion. However, no prejudice resulted,
"(3) Vritten entries contained in e police department "lost and found
property book" in regard to the finding of an american pilitary uniform
were admissible. (Act June 20, 1936, c.640, scc,l; 49 Stat.l561; 28 USCA
supp. sec.695,) (ﬂ) accused!s statement to an investigating officer was
admitted without proof thot he had been warned of his rights. The state-
ment was admissible. :(C., 1928, par,llha provides: "& confession not
voluntarily made must be rejected; but where the evidence neither in-
dicates the contrary nor suggests further inquiry as to the circumstances,
a confession may be regarded as having been volunterily made." (CL. ETO
2343 Velbes 1944) (See 395 (18) liemo;TJAG, 30 iar '45; Vashington,D.C.;

re L9 Stat, 15€1) ,

© ————— - . T

—_— e e wm en . e e

Accused remained absent withouvt leave for 106 days, after which period
he surrendered. His confession indicated that during his absence he enter-
tained the specific intent to remain abscnt in the hope of being ultimately
court-r:artialed and tranferred to another unit. He was found guilty of de-
sertion, in violation of AW 58, HELD: LEG.LLY SUFFICIENT. "Court-martial
proceedings might never have been instituted against accused and had such
proceedings followed there was no certainty that this trensfer to another
- outfit! would result. Therefore, his prolonged absence coupled with such de-
claration is substantial evidence fror which the court was justified in in-
ferring his specific intent to absent himself permeanently from the military
service." (LCL, 1928, par.130a, p.142) (Ci ETO 2433 Mayer 1.944)

- e am e e - o e

On 12 Liarch accused was in a guardhouse under general court-martial sen-
tence. The order promulgating the sentence, however, was not issued until
twelve days later. On 12 larch, accused escaped. He remained absent for 23
.days, at which latter time he was apprchended. He was masguerading in the
uniform of an officer. He had eluded arrest on two previous occasions, and
had feloniously assaulted a military policeman who was attempting to appre-
hend him, He was found guiity of desertion, in violation of W 58. HELD:
LEGALLY SUFFICIENT. The evidence adequately established the descrtion. ic-
cused was capable of committing the offense on 12 liarch. (Cli ETO 2723
Copprue 1944). - '
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(9) Intent: Among cther things, accused were found gullty of deser-

. tion, in Violation of AY 58. While they were at large, they committed
nuierous coffenses, 1nclud1ng larceny. HELD: LEGALLY SUFFICIENT. "The
additional offenses * ¥ ¥ proved, involved numerous larcenies of cash
and other property worth hundreds of dollars, escape from confinement
while ewaiting trial on charges, impersonation of both a commissioned
and a non--comrissioned officer, the wrongful wearing of aviation in-
signia znd decorations, and the cerrying by accused Childrey of a .45
automaic pistol concealed on his person. In deteruining whether ac-
cuscd absented themselves with intent to desert the service, the court
was ertitled tc regard the additional -offenses and all the attendant
implizations. These inclucded substantial periods of absence during war
in ar active theater of onerations, a long series of larcenies responsi
bility for which might well be discovered and punishment exacted if ac-
cused returned to military control, their escape from confinement con-
clusively inconsistent with their statca intent to return to scrvice,
and the further fact thet each cbsence was terminated, involuntarily,
by apprehension." "Theft committed by a soldier while absent without
leave is generally to aid and perpetuate such absence, The willful con
mission of a serious civil offense by such a soldier is most persuasive
that he has intended to depart permenently from the military establish-
ment, its constructive influences and its punitive policies." (Cii ETO
2901 Childrey 1944)

Accused was found guilty of a violation of ali 58, in that he had
deserted the service in England and had rema2ined away until his sur-
render 33 days later. HELD: LEGALLY SUFFICIENT. (1) Intent: "In view
of the clear and obvious purpose, spirit and intent of" AW 28, accused!
attempt to enlist in the Norwegian i’erchant liarine, while undischarged
as a soldier in the U.S. army—at the same time presenting a fictitious
certificate of dlschurge-—would appear to be sufficient to support the
inference of requisite intent to remain permenently absent, "ihen there
is taken into considerction his escape from confinement, his weering
civilian clothes contrary to regulations in wartine, hié;forgery of a
discharge. certificate, and attempted fraudulent deception by the use of
it and his testimony in explanation of his plans, intention and attitud
with reference to his service in the U.S. Army, no doubt remains 3 3 3,
(2) iction; modification: By action dated 4 July 1944, the reviewing
authority approved the sentence but remitted so rauch thereof as adjudge
confinement at hard labor. By subscouent action dated 24 July 1944, he
approved the sentence without any remission whatsoever. Each action re-

cites that !'Pursuant to AW 503 3 % % the exccution of the sentence is
. withheld', * % 3 The record discloses that the first action was never

published and there is no showing that accused was duly notified. It
..Would'bc unustal to so notify him. In the abscnce of affirmative show—
ing of due notification, it will be presumed thet the first action was
duly recallied end mocdified. (3) Since no place of confinement was
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designated in the second actlon, a QGSlgnatlon nust be -rade. - (Ci._ET0 3062
Osther 1944) ik

R e

Lccused was found guilty of a 28-day desertion terminated by surrend-
er, in violation of iV 58 HELD: LEGALLY SUFFICIENT, "The evidence clearly
shows that accused left his organization on the eve of a hcavy engagement,
which resulted in a break-through of the enemy lines'during which action
~his unit suffered severcly; and that the break-through was followed by a
" continuous acvance deep into France during which time various areas of re-
sistance were encountered. accused knew something of the contemplated at-
tack and of the progress of his organization for the month following but
made no effort to return during this tine. He says he left tc get 2 drink
intending to immediately return but got drunk. He did not remain drunk for
the entire month. ¥ % % The conclusion is inescapable that he absented him-

. s¢lf and remained sbscnt without leave, as alleged, intending at the time to

avoid hazardous duty Jjust ahead; and that his ebsence was for the time al-
leged-and covered the perioc of his unit's important and dangerous advance,
From his absence for a month under the 01rcunstunces shown, the. court could
infer the necessary intent." (Note that A7 elements were not set forth in
the specification.) (Ci. ETO 4490 B Brothcrs 19A4)

Accused was found guilty of desertion from 27 Lay to 9 October 1944,
in violation of AW 58.. He.was also found guilty of misbehavior before the
enemy on 18 October 1944, in violation of "a¥W 75. Held: EEGALLY INSUFFICIENT,
(1) Error in General: It eppears that cherges were served on accused at
- 1505 hours the day of trial. "It is not shown that any time intervened
between the service % % and the commencement of the urlul, or that de-
© fense counsel had any opportunity to prepare for trial, iccused was 19
years of age and a 'little slow witted!. He was churgud with two capital
- offenses arising out of two distinct transactions. The over-all time con-
‘sumed in the trial of accused on both ¢harges was 35 minutes . 'In the

course of this hurried trial, defense counsel displayed his lack of pre-
paration by failing to assert accused's rights in" meny enumerated in-
stances. It must be concluded "thet accused was deprived of a reasonable
opportunlty to prepare for triel and of the effcctive assistance of counsel
in the preparation and conduct of his defense * * %, That his substantial
rights were injuriously affected thereby is demonstrated by considering

the legal sufficiency of the record of trial after climinating the evidence
which should have becn excluded if proper objecticn had been made, and the
stipulation to which defense.counsel improperly ¢ grecd n(2) Spb01flc
Errors: (a) korning Report Extract; "Prosccution Exhlblt 1-was-a «duly
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authenticated extract copy of the morning reports % * %, 1In his certifi-

~cate of authentication the personnel officer states that‘the extract is ¢
true and complete copy ‘including cny signature or initials appcaring
thereon! of that part of the wmorning report which relates to accused. No
signature or initials are shown on the extract copy. It is to be presumsc
that, in accordance with his statement, the personnel officer would have
included such signatures or initials if they appeared on the originals.,
There is likewise a presurption that the original morning reports were
authenticated by the commeanding officer of the repcrting unit or, in his
absence, by the officer acting in comnand - the only persons who were
authorized to authenticate original morning reports * % %, Yhere the
application of the saie presunption leads to the purported cxistence of
two_contradictory facts, the presurption is of no assistance in determin-
ing the actual existence of either fact, On this state of the evidence

#* % %, it was inpossible for the court to deternine * ¥ % that any of the
original morning reports were authenticated by any person. Thercfore,
upon proper objection, Prosccution Exhibit 1 should have been excluded.
Defense counsel, however, not only fajled tc object but stated that there
was no objection.!" (b)Stipuisticn:In the circuustonces, defense counsel
should not have stipulated that accuscd returncd to military control on o
about 9 Octcber 1944, Other information.indicated a first return on 1
June 1944, and again on 9 September 1944. (c) Failure to Object: Defense
counsel erred in failing to object to two questions, "the first of which
was clearly objcctioncble because flagrantly leading and calling for a
conclusion ana the second obviously leading. The answers to both question.
were presumably intended to supply dircctly one of the essential elements
of a viclation of AW 75, nomely, that accused's company was before the
enemy." "is to these questions, failure to object did not amount to a
waiver of the objections (i.Cl, 1928, par.126c, p 137)." (d) 4 Second
Morning Report (Exhibit No. 2) was objectiondde for the same reason noted
in 2a above. '"In acadition thereto, it appearea on the fact * 3 3 that the
copy was authenticated by the assistant personnel officer, who was not the
official custodian despite his assertion in the certificate of authentica-
tion that he wis. The perscnnel officer himself is the official custodia
of one of the three originals % % % and the assistant personnel officer i:
not the proper person to certify copies thereof st 3t %, 3 % % [jpparently
no notice was teken by defcnse counsel or any member of the court of the
fact that the original entry % % % was made two days after the charges
were preferred and related back four cays to the date of the alleged
violation of AW 75, Even if admissible, this entry, unaided by any other
evidence, was insufficient to show that accused was physically present
with his company or that it was before the enemy or that he ran away."
(3) Waiver by Failure to Object: "The rule is that en objection to pre—
ferred evidence of the contents of a public record based on the ground
that it does not appear that a purported copy thereof is duly authenticate
may be regarded as waived if not asserted when the proffer is made (.CM,
1928, per 116z, p 120). Likewisc failure to object to a preferred docu-
ment on the ground that its genuineness hos not been shown may be regardec
as a waiver of thet cbjection (Ibid., par. 116éb, p 120). Uncer the cir-
cunstances of this case, neither of these rules may be applied to the
prejudice -of accused. He had a right to assume that defensc counsel would
exercise reasonable'diligence in safeguarding his interests. The presump-
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tion is that defense counsel did perform his full military duty in this re-
gard * % %, But this presumption is rebuttable end disappears when the fact
is shown to be otherwise * * %, In this case it plainly appears from the
record of trial that defense counsel did not perform his duties properly and
that accused's substantial rights were prejudiced thereby," (L) Due Process:
_Accuied was deprived of due process of law hercin. (Cl. £TO 4756 Carmisciano
1945 :

it g o S
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hecused was first charged solely with & willful cdiscbedience in viola-

"tion of AW 64. Thereafter, and subsequent to investigation, a new piece of
paper was pasted over the original charge, to include two further specifica~-
tions in violation of .7 58, as well &s the original AW 64 offense (now
listed as Charge II), nCCUScd was found guilty of all charges and specifi-
cations., HEID: IEGALLY SUFFICIENT. (1) Pre-Trial; AW 70: Exemination of the
pre-trial papers, the charge shect and the procedure adoptea in prevaring
and affixing the charges and specifications, leads to the conclusion that the
AW 58 charge and speccifications, "each alleging an offense for which the maxi-
mum punishment is death, were in fact not signed or sworn to as required by

W 70,% %, The circumstances surrounding the preparation 1 of the charges over—
come the presumption, that ordinarily may be indulged, of regularity in the
performance of their duties by the officers responsible for their fulfillment
(1iCM, 1928, par 112a, p 110). However, no substantial right of accused was
thereby injuriously affected as it has been held that the requirements #* % *

" are directory only and failure to comply with them does not affect the

- legality of the proceedings # #* #%, It was plainly intended by Congress that
these provisions of A% 70 should be strictly enu carefully observed and the
foregoing language is not to be construed as in any manner approving this im-
proper violation of its mandatory requirements * % %, The pasting of corrected
or redrafted charges and specifications over the original charges so that the
~latter may not be read is irproper," In spite of the various improprietes
herein, however, the Board of Review is, "under the adjudicated authorities,
compelled to conclude that inasmuch as 49 70 is an administrative directive,

. intenced primarily for the benefit of the referring authority, the foregoing

deficiencies in the pre-trial procedurc did not prejudice the substantial
rights of the accused," (2) Plea in Barj; Condonation: The first desertion was
charged to have occurred 18 Liay - 16 June 1944. The second was 8 October -
10 November 1944. The evidence showed that accused was actually returned to
cuty on 13 June 1944. However, the record failed to show that this return to
duty "resulted from action of any authority competent to order trial." The
rule in regard to restoration to duty as a bar to future trial ( LCM, 1928,
par 69b, p 54) "contemplates removal of the cherge of desertion and the conse-
guent restoraticn to duty through an administrative act by an authority com~
petent to order trial for desertion. 4s trial for wartime desertion may be
ordered only by an officer exercising general ccurt-martial jurisdiction,
there was here no evidence of such constructive condonation and as accused’s
burden of supporting the plea in bar by a prepcnderance of proof (LCH, 1928,
par 64a, p 51) was not met, the plea was properly overruled by the courts, !
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- (3)Specification; Desertion: slthough perhaps vague or incdefinite, the
specification was adequate in the absence of objection, ‘The evidence sup-
ported the conviction., "It is ‘an approved pr1n01ple that in the absence
of direct attack upon such a specification funder iV 58/ because of its
vagueness or indefiniteness, the prosecution may prove an act of deser—
tion under the 28th Article of Var which includes absence without leave
. from an accused's organization or place of duty with intent to avoid
hazardous duty or to shirk important service % ¥* *,m (Form used: No 13,
App 4, CM, 1928, p 240). (CM ETO 5196 Ford 1945) - -

e e e e e = e

Accused was found guilty of two desertions in violation of AW 58,

to wit: 8 October - 28 October 1944, and 4 November - 14 November, 1944.
HELD: LEGALLY SUFFICIENT ONLY FOR &JOL, IN VIOL.TION OF AW 61. (1)
liorning Reports: (a) iuthentication; fxtract: Proof of the absences
without leave was solely by an extract copy of wmorning report entries,
The extracts failed to show either signature or initials of the command-
ing officer at the time of the original entry. The extract was certified
to be "a true copy" by an Assistant Personnel Officer.  (Note that
certification did not state that it included all signatures and initials.
"As a general rule, the original of a writing rwust be introduced in
evidence to prove its contents (LCL, 1928, par lléa, p 118)." However,
an exception 1s made in regard to public rccords, to permit the intro-
duction of duly euthenticzted extracts (LCL, 1928, par 1léa pp 119-120).
. "4 morning report is a 'public record! within the meaning of" the above

sections of the HCM. "The third triplicate criginal copy of the.company
norning report, when initialed by the unit ‘'personnel cfficer or other
officer designated!, becomes & record of the unit personnel section
(&R 345-400, 1 iey 1944, sec. I, par 6¢(1)). Thus the unit personnel
officer is one of the official custodians of the original morning re-
port, and as such is authorized to certify an extract copy thereof for
introduction in evidence befdre 'a court-mertial # 3% %, As a general pro-
positicn, officers having custody of, and the duty of safeguarding,
original documents sre deemed to have implied authority to meke certi-
fied copies thereof. The manner in which copies of documents, particular-
1y public records, are to be authenticated is normally prescribed by
statute and in such cases the prescribed mode must appear to have been
followed in order.to make the copy admissible, In the case of a record
the copy must be certified by the official custodian thereof." It is a
question of law whether the instant assistant unit pcrsonnel officer
could authenticate the above extract, "and neither the presumption of
regularity of official acts nor his own declaration can make an officer
who purports to authenticate a copy the custodian of the orlglnal docu~-
ment. (Cite 4R 345- -53. 345-400, ) "It may be-inferred from the provisions
%* % % as a whole * % % that the only officer in the unit personnel sec-
tion who is the official custodlan of =uch *rlglnal copy is the personnel
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officer himself and not some other officer, who may be completely unfamiliar
with the functions of the personnel section # * %, It follows that the per-
sonnel officer and not the assistant personnel officer is the. proper person

to certify copies of such original copy and that the purnorted authentica- -
tion" on the extract herein was improper. However, no prejudice resulted.
Defense counsel expressly stated thet he had no objection. There was no real
dispute regarding the correctness or authenticity of the document. "The im-
proper authentication * % * was waived by failure to object thereto.! (b)
@nitials or Signatures on Entry: ”The extract copy * * % does not show the
signature of the commanding officer i ¥ ¥, or of" the officer acting in command,
or any other signature." (iR 345-400 cited.) "Patently, the document is not a
complete copy * % %, but a copy of only so much thereof as pertains to accused."
However, it would appear "that the authenticating officer may not necessarily
have intended to show whether or not the original morning report wes signed,
but may have intended to authenticate merely the entries thenselves as cor-
rectly copied. Loreovcr, the entries may have appcered on the first unsigned
page of a series of pages ¥ 3 3%, in which case the omission of an authenti-
cating signature would be understanaable. It thus cannot be assumed that the
docunent offered in evidence was a copy of an unsigned original morning re-
port. The most thut can - bp said is tha; the cupy fails to show affirmatively

an unauthorized offlcer or by any one at all, rThls queSulon, however, is
resolved by the presumption, in thc absence of evidence to the contrary, that
entries in a morning report were made by the proper officer 3 3 3, which is
‘but an application of the familiar presumption that official acts and duties
have been properly perfcrined 3% * %, 3% % %The failure of the defense to exer—
cise its privilege of introducing evidencé that the original report was either
signed by an unauthorized. officer -or nct signed at-all, left in full force
and effect the presumption" that the original-was duly signed, and therefore
properly authenticated.- (2) Desertion v. 4lOL: Accuszdls first' "desertion!
allegedly lasted for 20 days.” The second lasted for 10 days, "The only
other evidence bearing upcn accused!s guilt of desertion is theifact that

....after the termination of his sccond absence he indicated.to his first scr-

. testimony. (Cl ETO 523} Stubinsli 1%5)

geant thathe ¢id not wish to rejoin his orgsnization.. i/hile such a state-~
ment might, under some eircumstances, be probative of an intention'not to
"~ return to military service, such an inference is negatived in this case by the
fact that he did in fact return voluntarily at the end of each absence, The
duration of his absences alone is insufficient, in view of the fact that each
was terminated by such voluntary return, to justify an inference of an inten-
‘tion to remain away permanently.! (Distinguish £T0 1629, O'Donnell,) The
evidence sufficiently supported the finding of the lesser offense of AiOL in
violation of AW 61 only. (3) Nolle Prosequi: A still:: iurthur charge herein
was eliminated by nolle prosequi. "There is no indication * * % thot the
nolle prosequi herein-was directed by thc appointing authbrity. It is not ap-
parent whether. the appointing authority did not direet the entry of a nolle
prosequi or whether, on.the other hand, he did’'so but his direction merely’
does not appear. In either event the-irrsgulerity vas ratified and cured by
the subsequent action of the Reviewing AUTHORITY- (who was ‘the same officer as
- the 4ppointing nuthorlty),‘gpprov1ng the sentence * * -and thus approving
‘the proceedings upon which it was-based # % %, It is to be noted in this con-
“+“nection - that a nolle prossqui.may.legally be entered after thc taking of
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(1st Ind, CM ETO 523L4 Stubinski 19&51__ Recommends substantial re—
“duction in-the instant life .sentence. Peints out that "in.order to
convict of dGScrthn, the spccific intent must be proved. It is not
enough to prove only that accused was absent and even that his orga-
nization participated in battle while he was gone. Evidence suffi-
cient to justify the inference of the necessary specific intent may
have existed in this case, but the record of trial is utterly devoid

thereof,")

————— .o

Accused was found guilty of desertion, in violation of AW 58. HELD:
LEGALLY SUFFICIENT, "Each of the three extract copies of Morning Reports
which were received without objection were signed by <% who failed to in-
dicate in what capacity he eacted in placing his signature on each instru-
ment, Since no question was reised by the defense, it could properly be
assumed by the court that he acted in the cepacity of commanding officer
of the *#&¢ " unit of which accusea was & member, (MCM 1928, par 116b,

p 120). (2) "The absence of accused without leave for & period of more
than four months in an active theater of operations was evidence from
which the court was fully warranted in finding him "ul*ty of desertion
* 3 e (CM ETO 5406 Aldinger 1%5) .

Accused was found guilty of two desertions in violation of AW 58, and
of willful disobedience in violation of AW 64, HELD: IEGALLY SUFFICIENT
ON THE AW 64 CHARGE; LEGALLY SUFFICIENT ONLY FOR AWOL IN VIOLATION OF AW
61, FE THE DESERTIONS. (1) dMorning Reports: "The improper authentication
of the extract copy of the Morning Reports for 4 and 6 November 1944 by
the assistant personnel officer was waived by the failure of the defense
to object thereto and the document was properly adnitted in evidence
# 3¢ %, The authentication of the extract copy of the korning Reports for
16 and 22 November 1944 does not disclose the capacity of the orficer who

signed the same. It is unnecessary to decide whether the E-:xgvotlon of
regularity of this signature was rebutted by the evidence taoat such office:
was the assistant personnel officer at the time he certifisd the other
extract or whether the bCrbifiCuLe by the Division Adjutant General
stating that such officcer was assistant and acting personnel officer at
the time he certified bhc extract of the reports for 16 and 22 Novcmber
may properly be considered as part of the records of trial. In any event
all objections to the authentication of the copy were waived by failure

to assert the same.and it was therefore properly admitted." (2) Desertion:

29—
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Accusedts absences during the periods charged in each of the two deser-
tion specifications were proved by the korning Reports. The first ab-
sence was for 6 days, The sccond was for 13 days. "The record contains

no evidence that at either time accused absented nimself without leave

ne intended to avoid hazardous duty, to shirk important service or not to
return, nor is there any evidence that at any time during either abscnce
he intended not to return. Neither the location, tactical situation nor
activity of his company is shown. The duration of the absence is not in
itself probative of any of the necessary intents nor is accused's refusal,
at the end of the second absence, to return to his organization evidence
thereof. * % #% There is no evidence of the manner of termination of ¢ither
absence., The record * % ¥ is lcgally sufficient to support only findings
of guilty of absence without leave for the periods alleged." (3) Willful
Disobedience: Accused!s supcrior officer "lawfully ordered accused to re-
turn to his organization and ¢ the latter at the time and place alleged
willfully disobeyed the order by refusing and failing to return to his
organization. The variance between the word 'companz' as alleged and the
word 'organization'! as proven is immeterial. The evidence supports the
findings of guilty." (Ch ETO 5593 Jarvis 1945)

Accused was found guilty of desertion in violetion of AW 58, HELD:
LEGALLY INSUFFICIENT. . The evidence showed that accused left his organiza-
tion near Paris on 11 September; got drunk; visited Paris. It was svipu-—
lated that he was returned to military control at Paris 20 October 1944.

The company commander visited a Paris stockade around the lst of November,
where accused came up and reported to him. The company commender "elso
testified thaet he examined the records at the stockade and observed the de-
linquency report of accused!s apprchension 'on the 20th'. He was not pre-
sént in Paris on 20 October 1944 and had no_personal knowledge of what
occurred on that date regarding the accused." 1In his unsworn statement,
accused steted that he turned himself in to the MPs, which is not incon-
sistent with the stipulation phrase that he was returned to military
...control ("an expression customarily used to denote termination of absence
without leave when the manner is not known or cannot be proved"). The com~
manding officer's "hearsay testimony as to the contents of the delinquency
report was inadmissible to show apprehension and was highly prejudicial.
The admissible evidence approximates the minimum of competent, substantial
evidence heretofore held, in the zbsence of prejudicial errors or irregular-
ities, legally sufficient to support the inference of intent not to return
in a desertion casc (CM ETO 1629 O'Donnell), It is certeinly not compelllng,
and Captain ¥ ¥ % erroncously admitted testimony of apprehen81on was of a i
character to preclude the possibility of the court's giving any credence
whatsoever to the explanation involved in the accused's ‘unsworn statement,!
(Included matters re hospitalization, gonorrhea, etc.) NThe record, fairly
regarded, raises a bona fide issue as to accused's intent, in view of which
the hearsay evidence of apprehen51on cannot in reason be presumed not to have
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injuriously affected the substantial rights of the accused (Cm ETO
3212, Robillard)." Only an absgnce without .leave was shown. (CH _ETO
- 5740 “Gowins 1945) L . R S

o g s bt

e e e ew an e ew e

after his abscnce of 70 doys accused was found gullty of desertion
in v1olatlon of AW 58 (no AW 28 circumstances allegod . HELD: -
LEGALLY SUFFICISENT, Accused had been with his company for‘fivefmonths.
The unit had participated with the enemy and was presumeble in'pursuit
of it, when accused took off. "It may be fairly inferred that under
trese circumstances of contlnuous combat as a member of the unit, ac~
cused was familiar with the tactical situation and aware not only of
the hazerds and perils of battle just passed but also of those that
were yet imminent, Instead of contributing his 21l to the impending
advance accused departed and remained in unauthorized absencé for 70
days. With this status of prosecution's evidence it wes incumbent on
accused to meet 'the burden of bXD¢anut10n! and go forward with proof
to show that he intended to return. This he failed to do. The dura-
tion of accused's unauthorized absence from his place of duty with an
organization in a combat zone and engaged in continuous battle,
coupled with the complete failure of defense to discharge the burden of
explanation which the prosecution's evidence placed upon it, justify
the inference that accused went absent without leave accompanied by
the 1nucntlon not to return." (mTO ¢629, hh90) (CM ETO 6093 Incersoll

1945)

After his absence of 28 days in England, accused officer was found
guilty of desertion in violation of AW 58, He was also found guilty of
forging false orders and an identification card in violation of AW 96,
and of embezzlement of PX funds in violation of AW 93. HELD: LEGALLY
SUFFICIENT. (1)"Desertion is absence without leave accompanied by the
intention not to return to his place of service. If the absence is
much prolonged or is not satisfactorily explained, the court is justi-
fied in inferring from that alone an intent to remain permenently ab-
sent, Such inferences may also be drawn from such circumstances
(present here) as his arrest at a considerable distance from his sta-
tion; that he attempted to secure passage on a ship Zﬁo N. Ireiand
from /3 that while abscent he was in the neighborhood of
military posts and did not surrender or that just previous to absenting
himself he took without authority money or other property that would
assist him in getting away * 3¢ %, all of these circumstances were
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present in the case of accused togethur w1th hlS admission of such facts
-and his statement that he was trying to get as far away from his command
_as.he could." He was guilty of desertion. §2}”rorger¢ is the false and
fraudulent moking or altering of an instrument which would, if genuine,
apparently impose a legal liability on another 3 3 %, Accused was charged
with uttering two false instruments. The cvidence shows that accused was
apprehended on presenting an admittedly self-preparcd falsc order for the
purpose of assisting himsclf to secure passage by ship to * ¥ %, Northern
Ireland % % 3% and while at the same time presenting a wrongfully altered
AGO card, signed with a fictitious name, .all done with the intent to avoid
being apprehended ‘and to secure services and travel for himself that would
have been denied him under his own name % % %*.,% (3) "Embezzlement is the

" fraudulent appropriation of property by & person to whom it has been in-

“trusted or into whose ‘hands it has lawfully come * * 3%, Accused as post
" exchange officer, had control of the exchange and was rcspon51ble for its
management and its: account*ng and custodian of its property and funds
{AR 210-65). The evidence clearly shows and accused admits failure to ac-
- count for the- exchange property and funds and he zdmits wrongfully tuklng
n at’least L300 from the office safe of the post exchange and appropriating
it to his own use. ‘An inventory of the post exchange showed a shortage of

--;865:pounds." CM ETO 6195 Odhner l9h5)

- et Gm e S e e e

- hccused was found guilty of desertion in violation of AW 58, after
_.his _absence.without -lezve ‘for 57 days. The Reviewing aAuthority reduced
the finding to one of AWOL for 24 days of the period, but permitted the
finding of desertion to stand. HELD: LEGALLY SUFFICIENT ONLY FOR AWOL IN
VIOLATION OF AW 6l. ™"iere upauthorized absence for 24 days does not, of
itself alone, constitute a substantial basis, nor is any other circum-
stance shown to support an inference of the requisite intent to establish
desertion. (CM ETO 6497 Gary, Jr 1945)

L
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(9) Intent: /mong cther things, accused were found guilty of deser-
tion, in violation of AY 58, While they were at large, they conmitted
numerous cffenses, including larceny, HELD: LEGLILY SUFFICIENT. "The
additional offenses * % % proved, involved nunerous larcenies of cash
anc. other property worth hundreds of dollars, escapc from confinement
while awaiting trial on charges, inpersonation of both a commissioned
and a non--comrissioned officer, the wrongful wearing of aviation in-
signia and decorations, and the carrying by accused Childrey of a .45
automatic pistol concealed on his person. In deteniining whether ac-
cused absented themselves with intent to desert the service, the court
was entitled to regard the additional offenses and all the attendant
implications. These incluced substantial periods of absence during war
in an active theater of operations, a long series of larcenies responsi
'bility for which might well be discovered and punishment cxacted if ac-
cused returned to rilitary control, their escape from confinement con-
clusively inconsistent with their stated intent to return to secrvice,
and the further fact thet each absence was terminated, involuntarily,
by apprehension." "Theft committed by & soldier while absent without
leave is generally to -aid and perpetuate such absence. The willful cor
mission of a serious civil offense by such a soldier is most persuasive
that he has intended to depart permenently from the military establish-
ment, its constructive influénces and its punitive policies," (Cii ETO
2901 Childrey 1944)

Accused was found guilty of a violation of &l 58, in that he had
deserted the service in England and had remainecd away until his sur-

" render 33 days later. HELD: LEGALLY SUFFICIENT. (1) Intent: "In view
of the clear and obvious purpose, spirit and intent of? AW 28, accused!
attempt to enlist in the Norwegian i'erchant liarine, while undischarged

~as a soldier in the U.S. ary-——at the same time presenting a fictitious

.certificate of discharge-—would appear to be sufficient to support the
inference of requisite intent to remain permenently absent. "When there
is taken into considerction his escape from confinementy, his weering
civilian clothes contrary to regulations in wartime, his forgery of a
discharge certificate, and attempted fraudulent deception by the use of
it and his testimony in explanation of his plans, intention and attituc
with reference to his service in the U.S. Army, no doubt remains % ¥ 3%
(2) Action; iodification: By action dated 4 July 1944, the reviewing
authority approved the sentence but remitted so much thereof as adjudge
confinement at hard labor. By subsequent action dated 24 July 1944, he
approved the sentence without any remission whatsoever. Rach action re-

cites that 'Pursuant to AW 503 3 % 3t the execution of the sentence is
withheld!, ¥ ¥ 3 The rccord discloses that the first action was never

published and there is no showing that accused was cduly notified. It
would be unusual to so notify him. In the dbscnce of affirmative show-
ing of cue notification, it will be presumed that the first action was
duly recalled and modified. (3) Since no place of confinement was

~ra
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designated in the second actlon,_a designation must pgipade.i(gy ETQ 3062
Oqther lth) T o o ————

hLecusea was found guiity of a 28—uay cesertion tcrn1nated by surrend-

er, in violation of AW 58. HELD: LEGALLY SUFFICIENT. "The evidence clearly
shows that accused left his organization on the eve of a hcavy engagement,

which resulted in a break-through of the enemy lines during which action
" his unit suffered severcly; and that the break-through was followed by a
continuous advance deep into France during which tine various areas of re-
sistance were encountered. Accused knew something of the contempleted at-
tack and of the progress of his organizetion for the month following but
made no effort to rcturn during this tine. He says he left to get a drink
- intending to immediately return but got drunk. He did not remain drunk for
the entire uonuh a3 The conclusion is inescapable that he ubssnted hinm-
av01u hazaraous duty Just ahead; und that his absencg-ﬁggufgg the time Ql—
leged and covered the period of his unit's important and dangerous advance,
From his absence for a month under the circunstances shown, the court could
infer the necessery intent." (Note that 47 elements were not set forth in
the specification.) (Ci. ETO 4490 Brothers 1944)

- o e e e we o

hccused was found guilty of desertion from 27 lay to. 9 October 1944,
in violation of AW 58. He was also found guilty of misbehavior before the
enemy on 18 October 1944, in violation of AW 75. Held: LEGALLY INSUFFICIENT,
(1) Error in General: It eppears that cherges were served on accused at
1505 hours the cay of trial, "It is not shown that any time intervened
between the service ¥ ¥ % and the commencement of the trial, or that de-
fense counsel had any opportunity to prepare for trial. Accused was 19
years of age and a 'little slow witted!. He was charged with two_capital
offenses arising out of two distinct transactions. The over-ail time con—
suned in the trial of accused on both charges was 35 minutes . In the
course of this hurried trial, defense counsel displayed his lack of pre-
paration by failing to assert accused!s rights in'" meny enumerated in-
stances, It must be concluded "that accused was deprived of a reasonable
opportunlty to prepare for tricl and of the effcctive assistance of counsel
in the preparation and conduct of his defense * % %, Thet his substantial
rights were injuriously affected thereby is demonstrated by considering
‘the legal sufficiency of the record of trial efter c¢liminating the evidence
which should have been excluded if oproper objecticn had been made, and the
stipulation to which defense counsel improperly cgreed." (2) Specific
‘Errors: (a) iorning Report Extract; "Prosceutlon Exhibit 1 was a duly

. =22
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cumstances. apparently relied on 3 % % consist of the fact that accused

at thke time of his departure had just been sentenced to six months!
conf’nement, that during nhis absence he was in the v1c1n1ty of various
military est”ollshments and did not turn himself in, that he was ap-
pretiended, end that ot the time of apprehcnsion he was wearing a field
jactet with the shoulder insignia of a second lieutenant.!" These vari-
ous facts were admissibie. (a) The 6-months! sentence, however, had
beea reduced by the approving authority, so as to eliminate the confin
mert the day before accused's departure; Accused was not in confinement
whan he departed., It is reasonable to suppose that accuscd knew that
trerc was to be no confinement., (b) As for the failure of accused to
Jlrn hlmsplf in and the fact that his absence was tcrmlnated by appre-

- _.—--_._

case of an absence of approx1mately thlS duration to justify the in-
ference of intent to desert". . Accused was picked up only a short dis-
tance from the placc of his departure. (c) "Nor does the fact that ac-
cused at the time of apprehension was wearing lieutenant's bars  justi-
fy the finding of guilty of desertion'", in .the absence of additional
factors. "Here, the evidence fails to show any effective attempt to
impersonate_an officer, and on the contrary, reveals that shortly be-
fore, accused, dressed in.a sweater, was in the mllltary police head-
quarters talklnCr to a lieutenant, These circumstance$ scarcely warrant
an inference that he was attenptlap to conceal his identity, and hence
his wearing of officer's insignia had little bearing on the issue of
intent to desert." (3) Previous Coavictions: Evidence of a previous
conviction for an offense committed after the date of the instant
charged offense was improperly admitted. It is immaterial that it oc-
curred "during the present absence without leave, since the latter was
not a continuing offense and was- committed on the day the absence
commenced * * %, The error in admitting evidence of this prior convic-
tion could not have influenced the findings of guilty, but only the
sentence, reconsideration of which is necessary in any event in view of
the inadequacy of the record to sustain the finding of guilty of
desertion." (Cl{ ETO 8631 Hamilton, 1945) .

_— s e e wm e =

Lccused officer was found guilty of desertion under ‘s general spec-
ification in violation of AW 58, after his absence without leavc from
20 October to 25 December 1944. HELD: LEGALLY SUFFICIENT. (1) Accused!'s
absence without leave was sufficiently shown. He pleaded guilty to this
lesser offense, The absence was shown, "It may be inferred from the
evidence of the tactical situation of accuscd!s unit, the length of his
absence and the lack of evidence of permission, that the abscnce was
without leave. (2) Intent: Likewise, the rccord sufficiently permits
the inference that accused did not intend to return to duty, despite
his testimony to the contrary. "His unsatisfactorily explained absence
without leave for over two months from his organization in a combat
zone, during which he was in constant proximity to military installa-
ticns, terminated by epprehension, was legelly sufficient evidence in
itself to support such infercnce % ¥ %, His dissatisfactién with his

el
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assignment as platoon leader, his sense of incompetence to discharge the
duties of such position in combat and his consequent desire to be relieved
thereof, also support such inference, His testimony that he intended to
return, believed his status throughout his absence .to be absence without
leave and that he would merely be fined and reprimanded as punishment
therefor is not convincing and the court was not obliged to give it cred-
ence. Although no movement orders were issued before accused departed, the
" court was warranted in inferring that he had notice that such orders were
a matter of imminent anticipation. The battalion had just moved from a
rest_area, where it had remained about five days following contact with
the enemy, into a temporary bivouac area, HKe testified he knew the unit
would return to combat and thought the movement would occur on that evening
or the next morning, .* 3 % The court could properly infer * * ¥ that, even
consistent with accused's testimony that his motive was to promote the
welfare of members of his platoon and.others by removing himself from his
command, his intention was to avoid the hazardous duty and shirk the
important service of performing the functions of that command in combat.,
(3) Variance: The speccification allcged that the desertion occurred in

one place in France, whereas the proof showed that it occurred at another
place therein, "As the place of desertion is not of the essence of the
offense, the variance is immaterial within the contemplation of AW 37"

(Cif ET0 5565, Fendorak). (CM ETO 9257 Schewe 1945)

L

Accused.was found guilty of desertion in violetion of (¥ 58, eftcr his

absence w1tnout leeve from 3 lovember to' 21 November 1944 . HILD: LTGLLLY

- INSUFTFICI A (1) Record of Triel: /I 33:° M4 question vitel to the legal
sufflclency of the rocord of tricl to sustegin the findings of guilty and
the sentence erises from the feet that the docunent attached to the record,
purportedly os Prosecution's ixhibit 1 % % ¥, consists of tn unmerked cerbon
copy of purported extrccts from morning reports of sccused's organizetion for
L and 21 Hovember 1S44, upon an origingl morning report form * % %, bearing
the date 15 Decerber ‘94& The triel tool: pleecc on 29 Hovember 1944 and the
action of the revicwing authority is dated lO Decerber, he chronology shcet
% % % indicates that between 3 Decenber and 13 Decenbor the record wes 'lost
during chcnge of stctionst, * % % It is apparcnt that the document 3 3
could not be the exhibit which wes received in evidence at the triel held 16
deys before its detc. There is no indicction in the record or accompanying
papers as tc what disposition was made of the exhibit cctually received at the
trial, and it would eppear thet the other document was anncied to the record
on or after 15 Decerber.” Indencndcnt inquiry has feiled to rcveel just what
did heppen., "It is manifost 3 % % thet the original exhibit offered at the
trial does not accompany the rccord and there is ubsolu ely no cvidence avail-
able that the docuncnt actually enncxod. bhcloto lu a truc copy of ‘such orig-
inel. Coqseﬂucntlv the Bozrd of Revicw must * % % assume that the rocord of
triel is 1ncomnletu in thet on exhibit constluutlng o vital-end meterizl pert
thercof is missing thercfrom," (/i 33; 1Cli; 1928, par 85a,b, p 71.) (2) The
Evidence: The only cormpetent evidence to prove the offunso "consists of the
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testimony of the assistant adjutent thet accused was brought to him by
c.militery police, 'stated in response to inguiry thet he could not return
to his company ond refused to rcturn thereto, ond eccused's unsworn
stoterent through counsel at the triel thet 'he left the orgenization!
because he desired a trensfer." (3) The incomplcteness of ‘the record
makes it impossible for the Board of Review to reach a determinition es

to whether the missing evidence was properly admitted or vhether, in view
of the lack of compelling and convincing evidencc of absence without
lezve, the rights of cccuscd were adverscely affected by such admission,
and thus denies to accused a2 right of such highly substenticl cherzcter as
to be fatally injurious within the contcmplation of i 37." (Cii ETO 5595
Carbonero 1945)

- e s s gt v o

hccused enlisted men were found guilty of (a) descrtion in violation
of LW 58, from 22 August to 7 November 1944; and (b) the mrongful teking
of -an hApmy truck, &end officers' clothes, in violation of 4 96. Accused
Kelly was additionally found guiltj of vrongfully and unlawfully repre-
senting himself to be a Ceptain, in violation of AW 96, HELD: LEG/LLY
SUFFICIENT. (1) Deposition in Cepitecl €ese: 4 deposition was improperly
admitted in this ccpital case, Hovever, no prejudice resulted, "Every
material fact in the deposition wes confessed by the accused; Substential
competent evidence, including sworn testimony of the accused,’excluded
tany fair and rationel hypothesis except that of guiltt * * %, and fur-
nished compelling beasis for conviction.!" (2) The Evidence: "Both accused
were “bsent without esuthority from their orgenizetion until their eppre-
hension 23 months later; Posing as an #mericcn of ficer and his driver
‘on patrol, they had settled down to 2 comforteble life in $%% while their
Division wazs pursuing the enenr across Frence * % %, Though-each prev-
iously professed the intention of rejoining his orgenizetion, the evidence
cleerly shows thet neither niade any real effort to return to militery
service at: eny tine, dpspltp severel opportunities to do so., These facts
form ¢ substantial besis from which tkc court was justified in conecluding
that cccused absented themselves from the militery service with the intent
of permcnently cbendoning it % % %,v  (Cil 3T0 6260 Calderon et 21, 1945)

Accused wes found guilty of two desertions in violation of AW 58, the
first from ebout 11 December 1944, ternmincted by cpprchension on 2 Jenuary
1945; and, the second from sbout 3 Jenuery, terminated by apprehension about
9 Jenuary 1945, He wes also found guilty of o feilure to obey, in violetion
of AW 96, HELD: LEG.LLY SUFFICIZNT. (1) Ev1donﬂc Both of accused's
cbsences were unauthorized, the second arising when he friled to obey an
corder to rejoin his own ccummand, "The first absence was for 22 days and
the seccond lasted ohe weck. Ordinarily absence for such brief periods,

. if satisfectorily explaincd, will not support charges of desertion * ¥ ¥,
However, there are additioncl clrcumst“nccs in the present case which
Justificd the court in finding that ecch absence wes the result of an
-dintent to desert.. fccuscd did not testify or offer anything to rebut
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the natural inference grov ing out of tﬂOue circuzstences, s first ebsence
wes termincted by arrest., His return to militery: COnLrol we's. involuntery
and his sbsence mlgpt well have l(stvd *ndaflﬁlttly eve for-his arrest,
This letter conclusici is clmost incscrpeble insvicw of his second offense
of ebscnce witheout lecve which was committed irwediately, et the first oppor-
tunity, after his crrcst. This scconé gbsence throvs a ﬂost unfevorsble

~light on the intcat, which rotivoted his first ‘chsence. Pgrtlculurly is this
true in view of the fcet tu“t his sccond. absenced cccurrud \hcn he ‘wos uader
dircct order to rcjoin his cormand. The court wds Jhstlflﬁﬂ in bullCVlng
with respcet to the sceond cbscnco that it too wes cherccterized by, the same
intent s thet which inspired the first, * % % The evidenco shows further
that during these 'bscncbs cccused scparcted himsolf frem. hls columnd by &
substontial distence.  (Ci ETO (370 Keiser 1945) .

ficcused was found guilty of desertion in violation of «i7 58, after his
AUOL commencing in Itely zbout 18 Lugust 1944 ond terminating in Frence about
22 Jenuary 1945. HELD: LEGALLY SUFFICIENT. (1) EDvicdence: "Competent uncon-
tredicted evidence esteblishes thet accused ves admitted to an Lmy hospi-~
.tel on 5 fygust 1944, Thercafter his neme copecrs on the rbrnlnp rcport of

the %% Repleocerent Compeny os bclnn rcleased therefroi-for return to the
% Infontry Division on 18 Iughst oL5, lccused wes nvﬁber 217 of a list of

men droppcd from roctions and guerters ot tkC'JCGluCGMGHt Depot and under orders
to returs to the *¥%%* Divisiqn!-.he did not retoin his Ochanutlon .t this
time as directed by orders, but wos returned to 'is comptny on 22 Januery
‘1945 by ¢ merber of the nll; ery police. e hed no ermission or euthority
to e ebsent from his compiny cxcept for the purnose of roing to the hospitel
~end, by reesoncble implicstion, of remeining tiere for such time &s recsoncbly
necchor3 t6 receive nccded medicel eid or trectment,  The fect thet he wes
cerried on the morning report of. tho rup1LCbm€nE>Q€pOt on 18 ilugust 1944
indicctes that he had been rcleesed from the hospitel znd wes belng returned
through chennels to his org91¢ugt on. It is evident that dccused was. obsent
without-authority from 18 sugust 1944 until 22 Jgnugrv l°h5 (2) Intent:

Further, the rccord 1uqtlflcs the conclusion thet his ,1OL emounted to g
dcoertlon. "hére the condition of zbsence 1itnout leeve is nueh brolonocd

and there is no satisfoctory cxplonotion of it' the court will be Justlflcd
<in inferring from that elsne on 1rnpnt to remoin permencently chsent.!
(Cl TT0 7663 willions 1945)  --mrres

-

Accused was found gLilty of an.AHOI in violetion of AV 61 and of a deser-

tion, occurring about two weeks lqter,¢-n violation of LW 58, MELD ECALLY
SUFFICI"‘T (1) Fharges' "Accused has been charged with AWOL from 15 Decem-
ber 1944 % ¥ and with Qe ertiorn based upon a period extending from 11 January
1945 to 31 January 1945 * * %, Presumebly the time during vhich he was. gb-

sent from his company was clvlqed into .these tvo perlods for purposes of
the. charges and specifications because of his sojourn in a military hospital
, between 30 December 1944 and 11 January 1945, Uhether this constituted a
return to military control in a sense necessitating the division of the,
perlod of absence thus effected is problematicel ¥ % ¥, However, inasmich

oEw LR
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DESERTION A 58

‘A £J) Proof of Iptent;-UnautEofized L-sence - L16(9)

-

as the spoc1*1cctlons have been framed in this manner, the Board of
Review need consider only uetAer accused has been oroperlv found
gullty &s charged." (2) The AWQL wes adecuately proved, (3) Intent to
desertwas also properly found. '"iYe absence c%crged was of 20 davs'

duration, a period not in itself sufficient to support such an infer-
ence * % %, The evidence, however, shows various other factual ele-
ments from which the necessary intent mey properly be inferred! ‘Accuséd
knowingly ebserted himself from his'company while it was on the line.
Lie made no effort te return, Rather, two weeks after his initial "ab-
sence, he obtained treatment at a military hospitel, and thereafter
hitchhiked-to Paris, some 30C miles avay. Ie made no effort to turn
himself in, despite the proxdmity of numerous military installations.
Rather, e was anprehendcd in Paris. "Although the two absences were
seoaratelf charged, it is apparent that as far as accused was concerned,
his ¢OJourn at the hospital represented a mere interruption of what he
obviously intended as a Dcrmaaert absence from his company." (CH ETO

9333 Odom 19.5)

Among ‘other things, accused wes found guilty of descrtions in
violation of AV 58, {a) from 18 September to 13 October 1944, and’

(b) from 13 October 194l to 17 February 1945, HELD: IEGALLY SUFFICIENT.
Accuscd was continuously absent from his company from 18 September to
17 February 1945, a period of approximately five months. UThis ab-
sence was without authority but wes interrupted momentarily on 13
October 1944 by a return to military control when accused was picke

up for being without a pass, There is no indication that he revcalcd
hlS true status to the military police at this p01nt nor does the
evidence show that he was detained by them for e vy material length

of time. On the contrary he appcars to have been immcdiately re—
leased with a dircet order to rcturn to his organization.,  Instead

of doing so, hc continucd his AWOL for another four months. Because
of this brief rcturn to military control, two. charges of desertion
were brought, one consisting of the first period * % %, and the

other of the sccond", The sccond abscnce was of sufficient duration
in itself to show a descrtion. "As to the first decsertion, the:
duration of thc absence (25 days) is not in itself sufficient to
raise such infcerence % % %, However, as far as accused ‘was- conccrned,
it is apparent that the return to military control on 13 October -
1944 represented a mere interruption of what he clearly intended as a
permancnt absence from his company. He had ample opportunity to sur-
render to military authority throughout the-five months comprising
the first and sccond periods of absence znd not only failed to do so
but actually disobeyed a direct order to rcturn % % %, Both de—
sertions were cstablished., (CM ETO 9957 Robinson 1945)
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AW 58 DESERTION

416(9) (9) Proof of Intent; Unauthorized Absence.

Accuscd was found guilty of the following desertions in violation
of AW 58: (2) from 7 June to 4 Scptember 1944; (b) 21 September to 2L
Scptember 1944; (¢) 1 October-30 November 1944j znd (d) 2 December 1944-
14 January 1945, He was also found guilty of the larceny of: a.Government
Jjeep in violation of AW 94, HELD: LEGALLY SUFFICIENT, as_to the last
threc alleged descrtions, (1) First Desertion: The cvidcnce'supported
the finding of guilt as to the first alleged desertlon. However, it is
to be noted that "the morning report entry dated 31 January 1945, pur—
portlng_to show accused!s status as AYOL as of 0001 on 7 June 1944 was
not admissible to prove the inception of such absence 3 * %, It appears
~certain that the information as to accused's status, recorded over seven
- months after the time thereof, could not have been within the personal
"knowledge of the entrant and hence the entry was not competent evidence
of the facts therein stated., The other cvidence, however, constitutes
sufficient proof of the corpus delicti!t upon which accused!s confession
- was admitted. (2) lLast Threc Dcsertions: Conv1dblons hercin were based
on a confession. It has been hcld thet proof of the corpus delicti
nced not be bcyond reasonable doubt, nor c¢ven by a reponderance, but
rather that "some evidence corroboratlvo of the confession! be in-
troduced touching upon the corpus delicti. Forte v U.S., 94 F(2nd) at
P 240 should be followed, wherein it is stated that it is the ‘weight
of authorlty

"that there can be no conviction of an accuscd in a criminal case

S upon-an uncorroborated confession and the further fule % % ¥ that
such corroboration is not sufficient if it tcnds merely to. support
the confession, without also cmbracing substantial cvidence of the
corpus dclicti and the whole thereof.. We do not rule that such
corroborating cvidence musty independont of the confession, establish

- the corpus delicti beyond a reasonable doubt., It is sufficient

s %% if, there being, independent of the confossion, substantial
evidence of the corpus declicti end the whole thercof, this cvidence
and the confession are together convincing beyond-a rcasonable doubt

- of the commission of the crim¢ and of the aef»ndant!s connectlon

.f:theruw1th” . :

In the 1nstunt casey-the corpus dullctl of the last thruo conf6551ons
was inadequately ‘proved. It consisted.only of a first sergeant'!s tosti-
" mony that "accuscd was absent from his battury without permission from 7
June 1944 to 14 January 1945 and thaet on 13 November 1944 he was living
in a hotel in ¥ % ¥, France, stole an Army jeep and on 15 November drove
it away ¥ 6 o Tho morning report entries were incompetent, both (a)
becausc they were not reasonably contemporaneous with the event, and (b)
they werc obviously not made on personal knowledge of the cntrant. The
first  sergeant's testimony 'was competeht-to’proVe‘accused's absence
without leave from his battory at or near Rome from 7 Junc 1944 to 14
January 1945 or to such time as the evidence might prove." It was ade-
quate on the first charged descrtion, but inadequate as to the last threc.
"In view of his return to military control on 4 Scptember 1944, he was
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DESERTION _ A 58

(9) Proof of Intent; Uncuthorized Absence ' 416(9)

ncecessarily attached, albeit on confinement, to some militery organiza-
tion othcr then his battery, from which he must nccessarily have ab-
sented himself without loave ¥ % %, There is absolutely no proof,
aliunde the confession, that he did so absent himself as alleged, or

as to the duration or manner or place of termination of any of said

absence. The evidence that he was living at a hotel at * # % on ¥ % 4
and was in that town on * ¥ 3% is far from probative in any degree 3 3 ,n
"It may be argucd * % % that the whole is equal to the sum of all its

parts, that the greester includes the lesser “and that therefore evidence
of an overall absence without leave nccessarily includes cvidence as to
any separate absences * ¥ % within such overall period. Such argument

% % % ignores the rule that such s separate unauthorized absences are en-—
tirely sceparate and distict offenscs from the overall unauthorized ab-
sence." (3) The AW 94 larceny was supported. Testimony permitted the
inference that the jecp was valued at $800. (4) Time of Trial: No
objection was made to trial two days aftcr service of the charges. No
prejudice rcsulted, No crror was committed, (CM ETO 10331 Jones 1945)

Accuscd was found guilty of descrtion in violation of AW 58 under
W 28 circumstances, and of an AWOL in violation of AW 61, HELD:
TEGALLY SUFFICIENT IN PART,. g;) iccusedfs voluntary pre-trial state-
ment was evidently reduced to writing, but the official investigating
officer was pcrmitted to testify as to its contents, The failure of the
defense to object on the ground that the oral testimony was not the best
evidence could properly be regarded by the court as a waiver of the ob-
jection.," (2) Divided Period of Absence: "The reviewing authority in
his action divided thc period of absence in desertion alleged (30
September 1944 to 8 February 1945) into two separste periods (30
Scptember 1944 to L Decamber 1944 and 20 December 1944 to 4 January
1945), thereby attempting to create an additional offense not alleged,
to wit: desertion with the intent charged comuencing 20 Deccmber 1944
and terminating 4 January 1945. This attempt to change the identity
of the offense charged, which by the court would have been nugatory
(MCM, 1928, par. 78c, p 65), was likewise of no effect when made by
the reviewing authority, and only so much of the findings of guilty
as approved by the reviewing authority as involves findings of guilty
of descrtion as charged from 30 September 1944 to 4 Dccember 1944 is
supported by the record * % %,"  (CM ETO 8055 Costigan 1945)

P ]
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(9) Proof of Intent: Unaouthorized Absence




DESERTION . AW 58

(14) Variance, Charge end Finding CL16(14)

Cross References: -~ - = R
395(11) See in General
416 (9) 5593 Jarvis

(1) Variance, Charge and Finding: Accused was found guilty of two
absences without leave in violation of AW 61l; a breach of parole in
violation of AW 96; and of two desertions in violation of AJ 58--absent
from 7 to 13 October; and from 26 Scptember to 6 Octcber, with intent
to avoid hagardous duty (LW 28)., HELD: LEGALLY SUFFICIENT. "The only
question as to the legal sufficiency of the evidence to support the
findings of guilty arises in connection with that portion of Specifica~
tion 2, Charge II, which alleges that, having deserted 7 Octobcr 1944,
accused remained absent in desertion until apprehended at ** % % on or
about 13 October 1944, Lt. Upham testified that, having seen accused
at % % % on 6 October, he returned two days later (viz. 8 October), tool
accused back to * % % Corps Headquarters Rear and turned him over to
Corps military police. A military police corporal of the * ¥ % Divisio
testified that he picked up accused at 'Corps! in * # * 7 October and
that subscquently, on the same date, accused broke his parole and
escaped., The only evidence, other than Upham's apparently contradictor,
testimony, of the time, place and manner of the termination of the
desertion thus accomplished is accused!s confession to the investigatin;
officer that he was appreliended by the military police at # % 3%, 13
October 1944, However, a reasonable construction of the evidence,
meager as it is with reference to this particular specification, permit:
a fair reconciliation of the apparent discrepancies noted, on the basis
that either Upham or the # 3% % Division military police corporal
erred by at least one day in testifying as to either thce date on which
accused was returned to corps hecadquartcrs by Upham or the date on
which the corporal took him into custody.'" "The evidence * * #% exclusiv
of the confessicn, narrowly fulfills the legal rcquirements to render
consideration of the confession admissible for establishing the particu-
lars of the offense alleged ¥ % %," (Cii ETO 5774 Schiavello 1945)
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ABSENCE. WITHOUT LEAVE

L19 (4 61) Absence Without Leave

Not Digested:

364 Howe
515 Edwards
548 Tabb
839 Nelson
885 Van Horn
9L2 Shooten
947 Yeomans
960 Fazio
1100 Simmons
1262 Moulton
1360 Poe

—

1413 Longoria
1415 Cochran

1543 Vioody
1606 Sayre
1671 Matthews
170, Renfrow
1844 Sharp
1904 Mayes
2023 Corcoran
2044, Landeros
2072 Douglass
2098 Taylor’
2158 Huckabay
2160 Prince
2210 Lavelle
2302 Hopkins
2368 Lybrand
2411, Mason
2,52 Briscoe
2460 Villiams

3169 Leonard
3250 Ritter
3305 Nichelli
3416 Conyer, Jr.
3450 {Willhide
3455 Mchanamom
3469 Green
3482 Martin
3570 Chestnut
3575 Hart

3643 Boyles
3860 Johnson
3862 Matthews
3880 Clark
3911 Engle
3920 Hannah -

:

3929 Sarcinelli et al

3947 Whitehead
3974 Brown
3991 Valdez
3993 Johnson
4030 Elser

LO55 Ackerman
4178 Phipps
L4233 Washington
L245 Catalano
4262 Hoppes

.

275 Crawford et al

4337 VWinslow
4338 Edwards
L3L9 Morneau

9062 Boyer
7553 Besdine
8632 Colding
9878 Scheier
11468 Daggett
11619 Thompson

8189 Ritts,et al

2465 Killingsworth L4452 Treviso

2470 Tucker 4526 Archuletta{See 395(1)re conf)
2474 Riden L7714 Ruess (Lt)

2506 Gibney 5032 Brown et al

2507 Foote 5053 Campbell (Lt)

2553 Hammlett 5137 Baldwin

2632 Johnson 5170 Rudesal et al

2681 Scarborough 5456 Winfield (officer)
2682 Shadle 5641 Houston
2755 Hart, 2nd Lt 5741 Kennedy et al

2766 Jared 6383 Wilkinson
2779 Ely 6857 Dougan

2780 Woolsey
2827 Schecter
2908 Graham
2951 Pedigo
2965 White, Jr.
2966 Fomby
3056 Walker

3153 Van Breemen

7086 Amura

7269 Van Houten (Lt from command)

7735 Bledsoe

8453 Calazzo. (lésser to. AW.-58~28)

8457 Porter (Capt from Command)

84,85 Beard (partially lesser to AW 58-28)

8731 Sirois
8732 Wciss
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ABSENCE WITHOUT LEAVE AW 61

L19(AW 61) Absence Without Leave (confd) 512

Cross References:

385 (AW 28) AW 61 as lesser to AW 28-58:

L55 Nigg
561 Neville
1921 King
2396 Pennington
2432 Durie
2481 Newton
3118 Prophet -
3234 Gray
4163 Hughes (See 450(2))
4740 Courtney (See 433(2))
4986 Rubino -
5958 Perrz—Allen
6039 Brown
7532 Ramirez
8300 Paxson
819, Shearer .,
6951. Rogers
L16 (AW 58) AW 61 as lesser. o Al 58
‘ 1395 Saunders
1567 Spicocchi
5740 Gowins
523L Stubinski,
5593 Jarvis
6497 Garry Jr.
8631 Hamilton
433 ( W 75) AW 61 as lesser to AW 75:
4565 Woods
L691 Ynorr .
L740 Courtney (also lesser to AW 28-58)
: : 5114 Acers .
L50 (2) L7 61 is lesser to AW 28-58:
‘ BL62 Hughes (AW 28-58 case)

385 L6766 Annino (with AW 58-28).
-7399 Conklin (with AW 58-28)
395(18) 800 Ungard (varlanie between morning report and Spec1f1ca—
tion
395(47) 5458 Bennett
399, 2829 N oniPenltentler confinenent not - authorlzed)
L05 L616 holler
408(50%)3570 Chestnut
422 (1) 2904 Smith - :
L22 (5) 7584 Emery (fail to. repulr, omlt tlme and place of duties)
422(5) 9162 Wilbourn - ~
ASA(183)11216 Andrews (OfflceL, flight from Continent to UK)
408(4) 11619 Thompson (partial guilty plea; termination; review)
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Al 61 ABSENCE WITHOUT LEAVE

[

419 L19(AW 61) Absence Without Lcave :ngﬁ@

Cross References:

433 (2) 4691 Knorr (lesser to AW 75; termination not al-
leged but assumed)
450 (1) 3648 Mitchell
451 (56) 3754 Gillenwaters
453 (01) 4184 N01l (Also charged under AW 95)
454(18a) 5659 Maze, Jr. (in conjunction with black market
offense)
L54(56b) 6203 Kistretta (in conjunction with fraternization)
L5 (67) 8832 Graves (also AW 94 and 96 offenses)
454(105) 3686 Morgan : '
454(56c) 84,58 Penick
416(9) 9333 Odom (One ALOL; one desertlon-—separcted by time in an
Army hospltql) '
450(1) 4765 Lilly

(2) Proof: Accused was AOL for forty days., He was found guilty of
desertion, in violation of AW 58. The reviewing authority concluded that
he had only been absent without leave, and reduced his guilt to that of
AW 61.HELD:LEGALLY SUFFICIENT.(l);Morning Report: 'In support of the charge
of AVWOL, the prosecution introduced an extract copy of a morning report
which had been executed by a captain as the personncl officer and official
custodian of the morning reports "of said company". This extract_should
not have been admitted.The company ccmmander--not the personnel adjutant--
was the official custodian of the morning reports. The certification by
the company personnel officer was insufficient, notwithstanding the lat-
terts statement in his certificate that he was the official custodian,
(Note that such a document may be admitted by stipulation, or with the
express consent of the accused after an explanation of his right to ob-
Ject.) (MCM, 1928, par.126c, p. 137) (2) Proof: "The burden rested upon
the prosecution to prove beyond a reasonable doubt the ultimate fact that
accused was absent #% % % without proper permission., The prosecution ef-
fected proof of such ultimate fact by establishing certain probative
facts -~ facts which are uncontroverted", An 4WOL may be proved by cir-
cumstantial evidence, Although the burden of proof never shifts in a
criminal case, the prosecution's prima facie case did shift the burden
of going forward to the defense, iccused offered no defense. "The burden
of adducing evidence excusatory of his prolonged ubsence ~ the 'burden
of explanation! - was on (accused) and his right to remain silent did
not relieve him of such burden of going forward with the proof." (Note
that "there is a menifest distinction between the burden of proof end
the burden of adducing evidence, also known as the burden of explanation,
and, while the burden of proof never shifts, the burden of adducing
evidence may shift from side to side according to_the testimony.!'"

(22 Corpus Juris Secundum, cec.573, p.887) (CM_ETO 527 istrclla 1943)
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ABSENCE WITHOUT LEAVE Aw 61

(2) Proof oo o h19§22

. "Limitations of punishment for absence without official leave under
. the 61lst Article of War as to offenses committed after 1 December 1942

were suspended by Executive Order 9267, 9 November 1942, Consequently
-the length of time accused was absent from his command was an immaterial
matter in considering his guilt of such offense.” :(CM_ETQ 1249
larchetti 1944.)  (Mimeographed full opinion mailed,

Accused admittedly escaped from a locked Army hospital ward, and
remained absent until discovered at a London army billet ten days
later. Various items of army issue clothing were missed by soldiers
from bjllets in London during the time the same billets were cccupied
by accused. Some of this clothing was found in his possession., Accused
pleaded guilty to charges of AWOL in violation of AW 61, and escape
from confinement in violation of AW 69, and not guilty to specifications
of larceny of army property in violation of AW 94. He was found guilty
of all charges (with minor exceptions as to one specification under
AW 94). HELD: LEGALLY INSUFFICIENT FOR ABSENCE WITHOUT LEAVE; LEGAILY
SUFFICIENT OTHERWISE. The records of this 'office show that at the time
of accused's escape he was under sentence by general court-martial,
which included confinement for eight years and a dishonorable discharge.
The sentence was ordered executed by general court-martial order
issued almost a month prior to his escape, -"To warrant a finding of
guilty upon trial of a general prisoner for desertion or absence without
leave,” it is incumbent upon the prosecution to establish as a necessary
clement of proof that the dishonorable discharge has not been executed
and that he is still a soldier,' After that general court-martial order,
accused had been transferred to a disciplinary training center, and
should have been discharged prior to the date of his escape. "But in
any event, the record contains no evidence that he was still a soldier,
He 1s described as a general prisoner, and a general prisoner cannot
commit the military offense of absence without leave." The offenses of
which accused was properly found to be guilty will support a sentence of

- W e ws ew e m e

hccused was found guilty of a 20-day absence without leave, in :
violation of AW 61. HELD: LEGALLY SUFFICIENT. Since accused was Mabsent
without -leave at the time he claims he was'seized by the !'FFI!, this
self-serving statement of involuntary restraint, even if true, does not,
under the circumstances, constitute a legal defense to the offense
charged." (CM ETO 4171 McKinnon 1944) ' C

- e em s o em e em

Accused was found guilty of two absences without leave in violation
-of AW 61; of disrespcct to an officer and insulting language to 2 non-
commissioned officer in violation of AW 65; of assault with intent to
murder with a hand-axe and assault with a dangerous weapon with intent
to do bodily harm, in violation of AW 93; and of wrongfully taking and
using a motor vehicle in viclation of AW 96. HELD: LEGALLY SUFFICIENT.
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melL ABSENCE WITHOUT LEAVE. "
h19£§l (2) Proof .. :3.li

(1) AJOL AW 104 PUNISHMENT Athough accused- argued that he had been i
subjected to AW 104 punlshment for his first: AWOL,: "there was' evxdence'Q
in tHe. record from which the’ court, could find thatiany restriction im~ -
posed upon accused after His: AVOL was an’administrative’ restrictlon "'1'h
penalng investigation’ and trlal andwwas.not imposed as: punishment under :
A7 104, (2) -Assaults--With reSpect to the assault with.a dangerous -+ *

weapon with intent to’do Bodily harm, the evidence sufficiently showed
the requisite intent and guilt. "While.NCMy 1928, par ‘149n, p 180 indi-
cates that an assmault with intent to.do bodlly harm is an assault aggra-
~vated by the specific present. intent to-do bodily harm to the’ person o
~ assaulted; it also indicates. lnferentlally that -such- 1ntent or its’
legal equlvalent ‘may be inferred from cdnduct which is in reckless s
disregard of the safety of others.P {CM ETO. 2899,- Reeves) The questlon
of accusad's drunkenness on’ the issue of 1ntent was one:of fact for

the trlal court g_m ETO 4303 Houston l9hh) Cnn

e e

Among other thlngs, accused.was found gullty of absence without * .
leaveiin- v1olatlon of AW 61, in: tnat hé was- away from 4- August to about .
16 hugust.® HELD: LEGALLY. SUFFICIENT._The «evidence - in ‘support..of the " .
charge ofi absence W1thout leeve and 'its. spec1f1cat10n ‘wi's” somewhat meager
but, is: sufficient to’ Support the court's finding’ that® accused was guilty.
of the offehse’ charged.[ Accused was_shown to. have been at ‘the American. .
Red Cross sleeping quartérs in % %%, .on -the nights of+'5y “6;°8, 10, 11, .
13 and: IS'Angust 1944,-The- stigﬁlatlon ‘that. accused 'returned to. mili=—
_ tary: control! on 16 August supports the 1nference that ‘his absénce frdm ;
his. organizatlon and his’ presence An % %3¢ was unauthorized. There was_,"ﬁ
thussufficient: proof of "thé corpus. delletl to admit that portlon of ac=

© . cused's econfession in whlch ‘he’ steted thaet he- absented himself w1thout

leave from-his crganlzatlon ‘ag % % 3% during the perlod alleged (Cf CM
ETO 3586, Morgan) Sk XCN“ETO 4915 Maoee 19&&) :

PPN

.-_-——m""' [ .
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Accused'was found gullty of abSence w1£hout leave from 2 September
to 17 October 1944, in violation of .AW 61. He was also found guilty of
a violation of AW 94, in that he had presented a false claim against the
U.S. for pay in which, among other things, he mlsrepresented his army
status, HELD: LEGALLY:INSUFFICIENT-IN PART. (1) :The :AWOL: ‘The ev1dence _
in regard td the absence without leave showed that' accused was an "1n-',h.
coming casual'x ‘at APO 873: USA, on 12 Qcteber. Mhbsence without leave ~ "~
is terminated upon return to hilitary control.® It was theréfore’ 1ncorrectl'
for the court'to heve found that he returned on 17’ Qectober 194k, (2) The
False Claim: In regard to the charged violation of LW 94, the evidence
"failed to show the amount of money which'accused fraudulently obtained
from the U.S. without deciding that accused's service record was incom=
petent to prove the allegations 1n support .of which it was" offered and '
received; ini evidence, the entrles therein, . taken:by- themselves were'
meanlngless to.show dccused!s debtor. and -ereditor: status,": 'The evidence
showed- that ‘accused was- overpcld, but dld not.show the exact lamount, '

~hs to agoused's rcpresentatlon, "there s one materialy false‘representa-

tion" in hlS appllcatlon for chk pay, A e.,he represented his ‘grade on
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ABSENCE WITHOUT LEAVE AW 61

!22 Proof h19$22

12 October as !'T/Sgtt, whereas he was only a private and had been a
private at least since 2 September 194h "This covered part of the
period for which accused was asking the pay of a technical sergeant,The
pay which accused received on or about 12 October 1944 was necessarily
computed on the basis of that due a technical sergeant and accordingly
he received a greater sum than he was entitled to receive as a private,
hccused was thus proved to have defrauded the U.S. in violation of AW
94. The exact amount was not shown, however. There was no evidence

that the amount of this fraud excecded in value the sum of $20,00.n

(3) The findings must be modified, as above indicated. (4) Penitentiary
confinement is not authorized for this combination of AWOL, and the ob-
taining of not in excess of $20 by fraudulent means, in v1olat10n of AW
94. (Cl ETO 5569 Keele 1945)

Accused was found guilty of a violation of AW 61, in that he was
absent without leave from 10 to 19 September 1944 in England, after
having been alerted for Continental service. He was also found guilty
of a violation of AW 93, of an assault with intent to do bodily harm by
striking with a dangerous weapon, to wit: an iron bar; and of. a viola~
tion of AW 96, of the wrongful carriage of a civilian in his military
vehicle, HELD: LEGALLY INSUFFICIENT ON.THE AWOL CHARGE. (1) _AWOL:
Accused!s confession of his absence without leave was improperly intro-
duced, because the corpus delicti was not established., Although a
Morning Report entry to show the commencement date of the alleged ab-
sence without leave, a personnel officer testified over objection that
it was based on official information which he had received. "by a tele~
phone call in due course of business", to the effect that accused had
not reported to the new station to which he had been assigned. Likewise,
certain other records were similarly founded. "There is no competent
evidence that accused was absent without leave. The personnel officer's
testimony and his entry deletirg accused from the embarkation .roster
were inadmissible’as hearsay and as based on hearsay respectively. Ac-
cused's arrest in 3 % % does not prove or tend to prove any-element of
the offense charged. Outside of the confession and the wholly inadmis-
sible testimony above noted, the evidence.#* % # merely shows that on -

9 September 1944 accused was transferred from the company from which he
was charged with absenting himself without authority, and assigned to
the advance headquarters of the replacement system; and that on 19
September 1944 he was arrested in # % % and - a mere generalization in
response to a flagrantly leading question on direct examination - as the
result of his arrest, returned to the U.S. military authorities. The -
civilian who testlfled in ahswer to this leading question was in no.
sense qualified or competent to testify that accused was returned to
military control and. by such testimony afford a proper basis for the
implication flowing therefrom. This is neither evidence that the offense
charged was committed or that it was probably. committed, ¥ * * Where

% % % eviderice relied on as a predicate for introducing the confession
is as wholly without potency to show that the offense was committed, as
is the ev1dence under con31deratlon, the minimum burden of probable
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19(2) (2) Proot

proof has not been discharged. The evidence is therefore 1egally insuf-
ficient to support the findings of guilt" on the sp601flcatlon alleglng
absence without leave, (2) Sentence: However, the ll-ycar sentence herein
is.adequately supported by the proof of the other two offenses: ‘alleged to
.,have been cormitted by accused. (CM ETO 5633 Gibson 1945)

v 00 v o g

Accused offlcer was found guilty of violations of AW 61, in that (a)
he absented himself without leave from his station on two-separate “occasions,
~and (b) he failed to repair at the fixed time to the properly appointed
place of assembly for briefing for a combat mission. He was found guilty
~of breaking restriction in violation of AW 96, and of breaking arrest in
violation of AW 69, HEID: LEGALLY SUFFICIENT. (1) AWOL:-first .2bsence:
"Accused, absent on pass, failed to return to his station until about three
hours after the expiration of his pass. This absence was unauthorized,
Explanation was offered on the ground that accused missed the regular trans-
portation service back to camp.But there was no evidence that 1f such were
the fact it was not due to his own carelessness_and neglect, ¥ * ¥%." (2)
Fail to Repair. "This conduct was charged under AW 61, and is an offense
. when committed by a soldier 'through his own fault! (MCM, 1928, par.132

pPe 145)." Accused had returned 3 nours late from a pass which expired at
midnight; was notified-.at that time that breakfast would be at 0430 and a
briefing session at 0530 hours. "For the purposes of a prosecution for
failure to attend a briefing session, under A 61 % % %, it is only fair
to conclude that the officers subject to this duty had a right to rely.
upon being called and that their absence from such session would be.ex-
cusable if they were not.called,. Accused was not in when the charge of
quarters awakened the crews at 3:30 but he was told when he came in short-
ly thereafter. The purpose of the call was both to awaken the men and to
notify them of the session. It is equally true that accused knew of the
session. He was called again at 6:00 and found in bed asleep. He was
chargeable with personal responsibility for being awake and attending the
session. It was only prcved that accused was not present at the roll call
.of the session. He stated he came in later. Vhetner or not he is believed,
“‘there is no doubt that he failed, and through his own fault, to be present
-tat the fixed time! for the.session, Such failure & % % is a violation of
AW 61, as charged." (3) AWOl-sccond absence: Accused was absent from -
station herein from about midnight of 4 November until 1430 hours the next
day, as alleged, "This abscnce was unauthorized. In the ordinary course of
events, a pass for 48 hours would have beén issued to accused as a result
of his operational mission on 4 November, but 'the pass was ndt issued on
this occasion, %* % % Even though 2 certain degree of informality attended
the issuance of passes at that. post, the restriction impcsed by the ,
squadron commander the evening of 4 Nov was sufficient to put accused on
notice that even had he been granted a pass it was automatically revoked
by the subsequent restriction." (L) Break restriction: ithile at a dance,
accused'!s squadron commander verbally told him he was restricted for a
week, starting at midnight, "This communication was oral and not in writ-
ing. It was not intended as punishment (for accused's derelictions thé day
before) but was to insure accuscd's attcndgnce at and presence on all ‘opera-
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tional mlSSlonS." The restrlctlon was valld. "Mllltary courts have
recognized the right of commanding officers to impose certain types of
“restrictidn when military necessity indicated the wisdom of such pro-
cedure in order to create and maintain efficiency." (Discuss in detail. )
"The restriction having been legally imposed, accused's breach ‘thereof
was an offense in violation of AW 96 % % %,n (5) Break Arrest: Accused
was legally under "arrest at the time and restricted to his squadron
site by the terms of the order of arrest." Nonetheless, he attended a
moving picture in a building outside his squadron site, While he could
leave his area of restriction to mess, and while it was also true that
the motion picture was located in the mess building, his right to mess
did not permit him to attend that picture. W/hat accused nay have
thought as to his right to remain in the building is immaterial to his
guilt, Intention or motive is immaterial to the issuc.of guilt of-breach
of arrest, AW 69, 'though, of course, proof of inadvertence or bona

fide mistake is admissible in extenuation' (RCM, 1928, par. 139a, p.153)."
(CM ETO 6236 Smith 1945) '

Accused was found guilty of absence without leave in England from
about 28 May to 7 October 1944, in violation of AW 61. HELD: LEGALLY
SUFFICIENT. (1) Morning Report Entries: At the time of his absence with-
out leave, accused had been a member of the 17th Replacement Depot.
While he was away, it was transferred from England to the Continent.
Prior to departure it transferred some men, in various status, to the
12th Replacement Depot, A licutenant testified that he was personnel
officerrof his unit at Camp % % ¥%, "and that in that. capacity he re-
ceived original official records pertaining to the men who were trans-
ferred." Among those records was a morning report showing accused's
transfer from the 17th Depot to the 12th Depot in A¥WOL status. Likewise,
there were two other morning reports which were introduced., (a)Replace-
ment Depots; Morning Reports: "Though the trial record is not as
explicit as it might be in reference to Lt * % *!s relation to the 17th
Depot, the Board of Review will take judicial notice of the peculiar
transitory nature of personnel and administration of necessity pravalent
in Replacement Depots, It may thus fairly be inferred that the 12th -
Depot became the successor to the-17th Depot and as such records of both
units merged into the common legal custody of the personnel officer of
the succeeding unit, Thus Lt * % % became the official custodian of
original records of both the 12th and 17th Depots, In that capacity he
was compctent to certify extract copies from original records of either
unit," (b) Morning Report Authentication: "The Morning Report extract
copy reciting accused's transfer in AVOL status was properly authenti-
cated, Defense's objection was directed at the competency of the facts
recited on the original morning rcport entry. Counsel asserted the entry
was not the best evidence to prove the transfer in AVOL status, ¥ *
There was no attack on the verity of the report but conversely it was
corroborated by the testimony of * % 3%, the company commander, who testi-
fied that accused had never been physically present in the company since
he had been commandlng"(perlod subsequunt to the initial AWOL), "The law
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; member did not err in overrullng defense's oogoctlon to the adM1551b111ty _
.of this exhibit." (c) Morning Report; Accusedis Status: A third morning

' report entry was also properly admitted, which showed the change of ac=-
cused!s status -from AWOL to. confinement. "The Board of Review ¥ J ¥ re-
cently ruled as admissible an extract copy of a morning report 1n'wh1ch
the entry, &s in the instant case, reported accused's change of status
from absent without leave to confinement." (CM ETO 4740 Courtnny, 28 USC
695, sec 1; 49 Stat 1561) (C ETO 6342 Smith, J.E., 1945)

kY

. "Notw1thstand1ng accused's plea of gullty to ¥ s, alleging absence
without leave from.5 November to 18 ‘November 1944, the evidence only sup-~
ports a finding of absence without leave from 5 November to 8 November
1944, The evidence clearly indicates that the period of unauthorized ab-
sence was temporarlly interrupted 8 November 1944 when accéused came ‘under
militery control at the military police sub-station at % -%-% Paris.-% 3 s
(CM ETO 7474 Lofton 1945)

.+ Accused officer was found guilty of a violation-of AW 61 in that he
did, from about 31 December 1944 to about 2 January 1945, in Belgium,
without proper leave wrongfully deviate from his proper route of travel,
in.pursuit of his personal activities. He was also found guilty of a fail-
ure to obey and the wrongful use of ‘a government vehicle in violation of
AW 96, both offenses arising out of the same over-zll 51tuatlon. HELD:
LEGALLY SUFFICIENT. (CM ETO 9260 Rosenbaum 1945)

"The extract copies of the morning reports show .that the originals were
signed by a warrant officer, Personnel Officer. He was not the commanding
:officer and had no authority to sign the company morning report. The evie
dence, however, shows that accused were living in a French town from
about the time alleged at the beginning of the ‘absence without leave where
they were apprehended by the military police on the termination date. The
entire evidence is inconsistent with a duty or .authorized status, and both
accused in voluntary signed statements admitted absence w1thout luave for
the period alleged." (1lst Ind., CM ETO 9271 Cockerham 1945) '

.
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(3) Variance, Charge and Finding: 419(3)

(3) Variaﬁce, Charge and Finding:

Cross References: 395 (11) In General -

Accused was charged with 4WOL from 20 January 1944 to about 26
March 1944. He was found guilty of AJOL from 20 January to about 12
February 1944 and from about 1 March 1944 to about 26 iarch 1944, in
VIsolation of AW 61. HELD: The record is legally sufficient to sup~
port only the finding of guilty of AWOL from 20 January to 12 Febru=-
ary 1944, A court-martial may not, by exception and substitution,
change the nature or identity of any offense charged. (1CM, 1928,
par.78¢c) (CM_ETO 2829 Newton 1944)

g o o —
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-~256-



DISRESPECT TOWARD SUPERIOR OFFICIR At 63

ﬁg

421 (AW 63) Dlsreopect Toward Superior Offlcer.

Cross ReferenceS£T 422(3): Carrying gun and threateqln? superlor
TR L U" - "officery lesser offense to AW 64 charge;.
106-Orbon - i
422(6) Disrespect to ofplcer 1llega1 order{.:
1661 Hass '

422(5) 398¢ O'Berry ~

Not Dirested

194 Nack 3882 Burket - 10098 Mooney

1015 Branham _ . 4053 Jordan - ~ ©189 Ritts,et nal
. 2569 Davis .. 423¢ Flack

2867 Cowan " 4332 Sutton

2021 Span ‘4550 ioore et al

(2) Proof: Accused cfficer was found gunltv of a violation of AW 63,
in that he d1c behave himself with disrespect towards his superior officer
by contemptuously and sarcastically saring to him in a loud and disrespect-
ful manner: "I don't have to and am not going tc answer any of,your damn
questions and you don't have any authority over me énd’ I am going to take :
this matter up with the Adgutant Cereral"--o“ words to that .effect.:HELD:
LEGALLY SUFFICIENT. (1) Evidence: The evidence suffici iently showed- that,
accused "used the language alleged, tor words to that effect', and it
supports each allegation % * * except the words 'contemptuously and sar«
castically' and the words 'in a “Toud end'. The language employed by
accused toward * % * his superior off*cer, itself constituted disresnsct-
ful behavior, as alleged, in violation of AW 63. Acensed's very physical
attitude and manner were disrespectful. It was unnecaessary . to prove the
excepted words in order to sustain thig charve 1 (2) Right to silence:
"By implication, accused attempted to inject as an issue of the trial his
right to refuse to answer the questibn addressed ‘to him by his commanding
officer. His right to remain silent was not en issus. He was not,on '
trial for his silence but for the disrespectful behavior found in the.
language he unnecessarily employed 'to exercise thia cloimed right,
Disrespectful language used in refusing to obev an illegal ordvr is no
defense to a charge under AW 63 x * *,"  (CN LTO 2695 Wooc*on 1944)

- - o -

»

Among other things, accused was (a) found guilty of behaving with
disrespect toward his superior officer in viol:tion of AY 62 by swear-
ing at him on 6 August, and (b) found suilty of two AT 96 specifications
alleging his threatening and insulting lengucoge against the same superior
officer--"I'11 get you yet * % *t; and "IV11l geot aven with you yet"; and
swearing at him, HELD: LEGALLY UL” TCIERT. (i) fultiplication: The court
properly overruled accused's motion to strike the AW 96 specifications.
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421

The motion was made on the: ground that the 21leged. Sffenses. constltuted
a part of the charge of a violétion of A% 63, and therefore amounted to
a multiplication of charges.. (MCH, 1928, par.27, p.l7; Winthrop's Re-
print, p. 152)  "The evidence. establlshed that accused committed three
‘separate and distinct offenses with respect to * % % his superior T offi-
cer, as severally alleged"--using disrespectful: language (AW 63), and
using threatenlnv end insulting languege, and insubordinetion (AW 96).
(vCy, 1922, par. 133, pPP.146-147;: C. ETO 2921; CM ETQ 106) "There were
clear lapses of several hours between the first and second and between
the second and third offenses, The separateness and distinctness of
each of the three offenses is not affected by the fact that their com-
mission indiceted a continuing contumacious state of mind on accuszd's
part," Moreover, thé AW 96 offenses "involved not only.disrespectful
behavior toward a superior officer but also threatening. language of an
extremely insubordinate nature toward . such officer, end were therefore
far more serious in nature than-the mere disrespectful bshavior contem-
plated by AW 63, the maximum punishment ‘for which is confinement at

hard labor for six months and forfeiturc of two-thirds pay per month .

for six months."  (LCY, 1928, pers.l04e, 133, pp.98; 146-147.) "Although,
tvreats may and sometlmes do aceompany or uggravate dlerShectful‘be— )
" havior * % %, they may extend beyond the scope’of AN 63 in seriousness .
B 2R N LR (2) AWs 63, 64, 65: "Althoush AW 43 denounces only dlsresooct-_
ful behav1or toward a superior officer and AW 64 denounccs only the
assaultlng and. willful disobedience of such officer, AW 65 denounces,
these bffenses when committed against a warrant offlcer or a noncom=-
m1551oned offjicer and also the use of threatening language and- 1nsub- '
ordlnate behavior toward ‘such offlcer. Neither Articles of War 63 or_ 
62 denounce as such the use of threafenlng 1unguage or insubordinate
behavior ‘toward a-superior commissiened officer. Conséouently such
conduct may also. with prOpriety be chhrged as a violation of AW 96,

undeér which there is no maximum punishment except that ‘senténce of
death is unauthorlzed " (ETO 2212) : In regurd to AW 65, "it.is ap-" | ..
parent that the same offenses are denounced in Articlés of War 63 and L
64 on the one hand and AW 65 on the other only enerdlly, in regard .~
“to the objects sought to be attained, and that one respect ‘in which ),
AW 64 is more inclusive in its scope is in the matter of tbrcatened' _
violence.?. The court, below did not abuse its discretion in denylngf' o
the motion to strike the AW 96 specifications. = (3) Drunk: . MInas= = ~--"v
much s it was not neccessary to prove a specific ‘intent on the purt'”
of gccused his drunkennesé could not minimize his offense." (ETO -~
106; 3937) (CM_ETO 3F01 Smith 1944)
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ASSAULTING OR ILLFULLY DISOPEYING SUPTRIOR OFFICER

422 (A% 64) Assaulting or Willfully Disobeying Supsrior Officer:

Not Digested:
102 Abrams {willfully disobey)
762 Dixon (drew weapon--cook's knife)
1015 Eranham (willful discbedicnce)
1360 Poe (strike supcrior officer)
1361 Story (willful disobedience)
1413 Loncoria {willful disobedience)
2005 Wilkins (willful disobedicnce)
2039 iright (willful disobedience)
2414 ¥nzon (willful disobedience; 1lift weapon)
24(2 Gares (strike superior officer)
2492 Cooper (willful disobedience)
2562 I'avis (willful disobedience)
2603 -y (willful disobedience)

AT 64

~ .
N
N .

L

3078 rouiz et _al (collective . willful disobedience of order to

@

proceed to work; close to mutiny)
3080 Kolliday (refusal to fly)
3112 Frophet (wilifully disobey)
3300 Suyder (willfully disobey)
~ 3699 Ailison (willfully discbey; strike superior officer)
3827 licAdams (lesser cffens:. fail to obey--AW 96; also
drunkenness, draw weapon)
32¢8 Burket (willfully disober)
4053 JTordan (willfully disobey)
4238 Flack (willfully disobey; draw weapon)
4550 Moore_et al (strike superior officer; 1lift weapon)
4988 Frlton (willfully disobey)
5051 Williams (willfully disobey (2d Lt))
be (officer ordered not to go to Paris)

——

i 5396 ﬁi:ﬁgﬁent
5558 Corsine
5642 Osiioarg

5810 i&ﬁﬁﬁ—(willfully disobey; no proof of accused's mil. service)

5901 Tevler (in conjunction with AW 75; shattered nerves)

5966 VL 2cus-(ordered to carry barracks bag)
6050 Cuttman (in conjunction with AT 75; shattered nerves)
6210 iinant, Lt (refuse to fly)

6428 Tostic (strike officer)

6457 Zsncd
6946 Fayne

7270 McDonald, Jr (23 Lt)

7687 Jurbala

10003 Rentzel (1ift weapon; willfully disobey)
84,92 Winters Jr (willfully disobey)

6189 Fitts, et al (strike efficer)

11256 Nunez (willfully disobey
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{ SSnULTING OR 1ILLFULLY DIuOBuYIhG SUP—HRIOR CFFICER

ﬁl) Insultlng Superlor Offlcer

nSSuUltlnE: Superlor Offlcer :.f;»;., .

Cross 'References: 1422(3) 106 Orbon (v.ecpon and threats)
. 422(3) In genorul ' o

(1) Proof:

fccused spent o evening 2t & "pub® drinkir.g. Upon his departure, '
he Joined & profane group’ of soldiers whowerc stending ‘on the street,
The night was grey-black., A superior of ficer eppro;chpd the group, gnd
ordered ‘thet the objectioncble lanpuege ¢eese,.. The of ficer wds struck on
the-1ip with o fist, Lccused wes found guilty of thet asscult on the of fi- .
cer, in v1ol;tlon of iW 64. HELD: LEG.LLY SUFFICIENT, (1) Identity:- - &
The only importent cuestion ‘herein is whether zccused knew the: pé;‘son"he
struck .to be his superior officer. Thile 2ccused steted th 't he. could :re~
merber nothing of the occurrence, it eppecred thet the of ficer was ¢ member -
~of accused's regiment; was dressed in en officer's uniform: end wes but .23
feet away frbm hin, (2) Intoxiceation: M"Llthough intoxicetion mey be con51d-
ered &s affcctlng nentel cepecity to entertein o specific intent when such °
intent-is & necesscry elt,“snt of the offense churged (i 1928, per 126a,
P 136), and is ¢ defense when it is such as to dcstroysuch me ntal Cc.pc.Clty E
#* # 3%, the question of the degree and consequent effect of 2ccused's intoxi~"
cation is'one of feet for the court's determinetion, which will not be dis-.
turbed by the Board of Review when -it is supported by substantiel evidence,”
(Ci 210 2484 Yorgen 1945) -

- s > s oy

"Lift Visopori: nCCLlSCd was found guilty of llftlng & weepon cgainst hls .
superior of ficer in violction of LW 6h4;. of - unlawfully. béaring arms and. as- .
saibling with “inteént to engage in corbat with other Arericen soldiers in
violdtion of W 96; and of verious absences without leave in v1olctlon of
AW 61, HELD: LEGLLLY SUFFICIENT. (1) LW bk;-Lift jjecpon: hAccused was
cherged with lifting = sub-mackine gun cgeinst his superior OfflCGI‘, then
in the exccution of his office., AW 64 denounced "the lifting up: by & s0l+..
dier of 2.wezpon'agéinst his superior officer 'on any pretense whatsoever. -
Wiile the last~quoted.phrase dces not excluder as & defensc the .£ egt thet ac~ -
" _cused -did not know tlic officer to be his superior, or thet the lli‘tlng up
was done in legitimtte sclf-defcnse, or in- the discherge of some duty such
‘&s the suppression of a mutiny .or Sudltlon" cocuged did not raise:any of
these defenses, (ETO 1953, LehlS’) (2) Ly 96 tronpful Lssembloge, che. s
It was also alleged that hccuSed in conjunction with others, unlewfully-.
bore arns ond-asserbled "with wrongfhl ¢ommon “intent to- engkgc in combct
with other idicricen soldiers, end, in pursucnce thereof, cvasion of sentry
and departure from post * * 3,1 T”*o «.lloogtlons were supported. "The con-

' -263~


http:ll:st-.quot.ed
http:eng'n.ge
http:intent�.is
http:cc::.pr.cJ.ty
http:khew.:f.h~~-ptr:son'.".he
http:impor�tc.nt

AW 6L ASSI,‘,ULTING"OR VWILLFULLY DISOBEYING SUPERIOR'OFFICER

L;,ZZQ_Z”"'Z : ‘ (l) ussaultlng Superlor O*"flcer

duct cstablished by the evidence is gccurgtely descrlbed in the spec1f1catlon
and so-clearly constitutes a violation of AW 96 % % %, If it does not, in
itself, imvolve a consummated riot, it involves 2ll of the elerents of the
corrion law offense of rout." (Wharton's Criminal Law, sec 1859, p 2191)

"Had the-accused and his companions cerried out the pwpose of their unlawful
asserbly, pursuant to the preparetory steps already taken at the time they
were forestelled, they would have commitited @ riot * % 3, Dloreover, the as-
sembly and bearing of arms under the circumstéences shown were both unlawful
and prcjudicicl to good order and nalltgry discipline, as were the cvasion
of the sentry and the ebortive merch" on*2 nearby town-- "whether a purpose
of rescue only or one of revenge as well, motiveted the participants."

(3) The AV 61 iViOLs were likewise sufficiently proved. (CIZ ETO 2904 Smith

L9UE) ,

- o -

v - -

- Anmong other things, accused were found guilty of an assault upon Lt Ji#x
then in the execution of his of fice, in violation of &7 é4. HELD: LEGILLY
SUFFICIENT ONLY FOR LESSER OFFENSE OF iSSAULT IND ASS/ULT LND BLTTERY IN
VIOL.TION OF Al 96, LiCk, 1928, Per 13La, p 148, "is entitled to specicl
emphasis where the ofTenses occurred in on octlve theater of operations end
an of ficer is almost constently on duty * * #, It does not, however, neces-
sarily follow therefrom that en officer will be considered os acting fin the
execution of his office' at a time when he was under the influcnce of intoxi-

~cents to the degree thet he received punishment under the 104th AW for drunken
and dlsorderly conduct, ~ Although Lt J%% testified that he 'wasn't drunk

but * % % was under the influence of alcohol', his acceptance of punishment
under Al 104 and the competent evidence * % ¥ Jgads uncrringly to the conclu~
sion.that he was thoroughly intoxicated on the night in question." "The

- Board of Review is of the opinion thet en officer so fleograontly unfit to

perforn his duties as was Lt J%% on the night of 18 July wzs not 'in the
execution of his office' within the meaning of /W 64, and the record of

trial is legolly insufficient to support the findings of guilty as to ecch
accused in violation of said article 3 ¥* %, The rccord is legally sufficient

to support findings of guilty of the lesser included offenses of assault and

asscult ond battery upon Lt Ji. ! (Ch ETO 5546 Roscher et al 1945)

(lst Ind, Cii ETO 55L6 Roscher et al, 1945: M. careful study of the re-
cord of tricl gives strong support to the inference thet the frecas
grew out of & drunken brawl between Lt J¥*%'s party and accused.” While
both accused merit punishment and sccused $%¢'s subsequent acts, which
‘forn the basis of the additional cherges ageinst him, furnish convincing
testimony thot he should be sepurgted from the service, the relative

- 'whitewashing' ' given Lt J#* is the.type of inequality of treatment as to
officers and enlisted personncl which mey well serve to cast discredit
upon militery justice. Substanticl evidence # % 3% shows thet Lt J¢

- should have been tried by court-marticl, His flegrent disregerd of his
rcesponsibilitics as an officer in tn ective combat zone wes o discredit
to the service, and there seems little .doubt thet the offenses would
not heve been committed if Lt-J#*% had-been in fit condition to perform
his duty and if his companion, Lt K*%, hzd not been 'out cold' in the
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(1) fsszulting Superior Officer 422(1)

jeep. I therefore recomend that the term of confinerent of cccused
S** be reduced to five years.

"The conduct of the trial jucge advocste was not calculated to reflect
credit on the administretion of militery justice. The trial judge
advocatc is cherged with 2 duty to the militery service. Tectics
which would have been discrediteble in a civil criminél court cennot
be considered 2s a proper pettern for a2 triel judge edvoccte to fol-
low in a court-martial.®

B T
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4SSAULTING CR VILLFULLY DISOBEYING SUPERIOR CFFICER AN

" (3) Willfully Disobeying; In Gonecral . 122(3)

%1llfully Disobeying Superior Officer

;‘C}ésé‘Refefencgs;L,A22(6) Legelity of Order--In Generel
o o ksu(21) 1366 English (Improper 27104 punlshment)

(3) In Ceneral:

iccused was found guilty of the following offenses--all arising out of
the same background: (a) Drawing a weapon ageinst & superior officer in
the execution of his duty, in violation of il 6L4; (b) Willful discbedience
of the lawful command of & second superior offlcer, in violation of AW
é4; end (c) Disrcspect toward the second superior officer by carrying z
loaded pistol and threatening to shoot . him on sight, in violation of AW
63. HELD: LEG/LLY SUFFICIENT.

(a) Investigation and Affidavit: After investigation, another £ Gl charge
was replaced with the AW 63 charged for which accuséd was tried. The AW 63
charge was not sworn to, Accused moved that the A0 63 charge be dismissed.
The motion was proverly denied. (i) "Whilec the cherges form the basis of
the investigation it is the transaction or event which gave rise to the -
charges which is the true swbject of investigation," (1Tl 1928, sec 34).
The investigation required by AW 70 is intended to envelop an entlre situa-
tion. "It may be that the cherges are 1ngppronr1ate to cover the of fense or
offenses revezled by the investigetion., Hence, the convening cuthority is
empowered to amend and adjust and should qnend and adjust the cherges to
meet the facts ¥ # % before referrlng the cherges for trial, Thc only
limitation #* % % is thet the- 'redraft-does not include eny substential
chenge or include any person, of fense, or matter not feirly intended in

the charges ds received.! * ¥ % It dces not prevent the convening cutho-
rity from re-drefting or re-steting the cherges so as to make them cllege
an of fense or offenses supported by the facts discovered end shown by

the report of investigation." "The fundementecl difference between an of-
fense under MW 63 and AW 64 is found in the fact thet under the former the
accused can cornmit the offense out of the presence of the superior officer
while under the latter the accused must commit the offense not only in the
presence of the superior of ficer but also there must be an cct or acts of
violence physicclly cttempted towards the superior officer." The two
offenses are distinct, and an of fense under iV 64 is not a lesser included
offense under fW 63, It is "deductible that there was introduced
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by the amendment of ‘the chcrges a new offense 'not fairly included in the
cherges'" as originally drawn, Howvever, no additional-investigation under
AW 70 was requiréd. (ii) No prejudice resultcd to accused because the ‘
.zdditional charge and its specification were not sworn to, It has been held
that Al 70 "recuiring that the charges be supported by the oath of the ac-
cuser is procedural, and not jurisdictional, is for the benefit of the ac-
cused and may be walved by accused either explicitly or by failure to object
to the irregulerity." Although this accused did not waive the irregularity,
he was neither surprised nor misled. He made no attempt to controvert the
rrosecution's evidence. Rather, he merely denied all knowledge on the ground
that he had been intoxicated. A verification would have added rothing to his
defense,

(b) Willful Disobedience: The evidence showed that accused had been drinking

extensively during the two days preceding his offenses. There was also evi- (

dence that he had a head injury., Hee ‘ever, there was also evideri¢é in conflict

with the above, The court's finding of fact that there had been a willful dis-

.obedience will not be disturbed, (Rule A4 willful disobedience offense under
. AW 64 "recuires the proof of a specific intent * * * to defy authorltv, deli-
"..berately and consciously. * ¥ * Involved in the conscious .refusal to obey the
" order is the ability of the zccused to understand the order and to comprehend
ﬂlts nature and purnose and the formetion of a mental design.not to: obey

same. The accused must possess sufficient mental faculties to allow this nro-
' cess to come into play. Should accused's mental condition bccome paralyzed

or is rendered 1noperat1ve to the degree that the formétioniof a willful pur-

pose not to obey or to omit to obey a lawful order, then it.is 1mp0331ble

for him to possess the specific 1ntent of dlsobedlence Y"h:Lch 1s the gravamen

of the offense.!) e ,

{c) Disrespect: The speciflcution alleging dlsresppct under A 63 was also
sufficiently supported, "'It is * % ¥ not essential that the disrespect be
intentional: a failure to show & proper respect to the cormander; through ‘

. ignorance, ccrelessness, bed monners, or no manners, may, eoually with a
delibercte act, constitute an offense under .the article!. (uinthrop's

. Military Law and Precedents, sec.875, p.567. ) Inesmuch as it is not necces-
sary to prove a specific intent on the pert of accusod his .claimed- drun-
kenness could not minimize his offensé.! (CY TO 106 Orbon 1942)

' lode-
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(5) Proof; In General . - . 422(5)

(5) Proof:in General:

Cross Rcferences: 454(13) 2608 Hughe (W111fu1 disobedience; with
R - attempt to create a2 riot,
and urging soldiers to

' o L ) disobey) :

_ (Eventual compl.) ‘424 3147 Gayles et al (in conJunctlon with

C T ' "matiny") Place of confine-
ment

421(2) 3201 Smlth (discuss A% 6) 64,65, 96)

433(2) 4004 Best (disapproved) -

453(01) 4184 Fell (willful disobedience by officer;

' o also drunkenness)

422(6) 5167 Ceparatta :

416(9) 5196 Ford (In cenj. with AW 58) :

416(9) 5593 Jorvis (with AWOL; Veriance-Co, v. Org.)

433(2) 6894 Warnock (Tith AY 75 offense)
Accused's superior officer ordered him to go to his quarters under ar-

rest, Accused immedietely replied that he understcod end knew what the offi-
cer meant, but that he was not yct ready to comrly., The officer called the
Officer of the Guerd, and five or ten minutes later accused was taken to his
quarters by the latter. Thereafter, he broke his arrest, He was found guilty
of: (a) willful disobedience of his superior officer's command, in violation
of A7 64, and (b) breach of arrest hefore being set at llberty, in violztion
of A7 69, HELD: LEGALLY SUFFICIENT. (1) The offense of willful disobedience
in violetion of AW 64 was adequately established. Although accused's defense
was thet he was drunk ‘end did not intenticnally commit either of his offenses,
the court "was the sole judge of the credibility of the witnesses and the
weight and sufficiency of the evidence * * %% (}CM, 1928, par.126a, p.135).
(2) Accused likewise breached his arrest. "In breach of srrest under the
69th Article of - war, 'the restraint is moral restrzint imposed by thc orders
fixing the limits of arrest * % %, The offense of breach of arrest is com-
mitted when the person in arrest infringes the limits sct by orders * * %
and the intention or motive that actuated him is immcterial to the issue

of guilt * * %" (MCL, 192¢, 1392, pp.153-154) (CM_ETO 817 Youni 1943)

Because .accused had brnached a previous restriction, his supcrior officer
imposed punishment under AV 104 upon him by (a) rostricting him to.the com-
pany area for one week end (b). requiring him to report once each hsilf hour
during the cvenings of that week to the charge of quarters, Accused failed
to report to the charge of quearters. He was found guilty of willfully diso-
beying his. supsrior officer's order that he so report, in vicletion of AW
64. HELD: LEGALLY SUFFICIENT ONLY 12 SUPPORT A FII\DII\G OF FAILU:E TO OBEY,
I VIOLATION OF A/ 96,

(a) Legality of the Punishmcnt under AT 64: (i) Neture of Punishment:
"Punishmzents described in the erticle arc not intented to be exclusive of
all others, but a punishmcnt not montioned therein in order to be propar
must be similcr in neture to those specifically named." It wos proper to
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~h22(5) (5) Proof: In General

to give accused company punishmert for his ecrlier ‘brésch of restriction, '
since the offense was a minor one, It wrs likewise. proper to punish him
~with restriction for one week. No double punlshment resulted because,. in
#ddition thereto, hn_was required to report every half hour during evening
hours, This was only incidentel to the real punishment of restrlctlon, and- ‘
wes not an extra fatigue. (ii) 7arning of Richts under A 24: Before his
“superior. of ficer imposed the compeny punishment upon accused, he asked him,
ithout knowlcdge that -he hzd.violated his previous restrlctlon, why he had
not stood roveille that morning. He did not inform him of his rights under
AXd 24, 2t the-time, However, accused's rights in regard to self-incrimination
were not violated. "Considering acccused's admission of his breach of restric-
tion as a confe331on it was freely and voluntarily given and was free from
compulslon or promise of leniency. Ths pructlce of informing an accused of
his rights under the 24th Article of Uiar prior to obtaining his confession
is not mondstorv in the'semse thot failure to give such werning forbids the
- admission of tha COnf0351on in evidence., * ¥ x If it is shown that the con-
fession was the volbntory sct of an accused, the test of its admissibility ‘
is. met notwithstz ndlng the foct thet the 24th Article of Tar was not read
or explained to accused." "Ths prohibiticn is clearly dirccted against
- 'the use. of physical or moral compulsion to extort. co"nu31C“t10ns' from &
* witness before one of the n°med bodizs or officers." (111).urninz of Rights
under 4% 104: Accused's punishment under AW 104 had become effective only
.. after he hed read end signcd the company punlshmcnt sheet which r»corded
~his punishment. That sheet apprised him that he had the right to clect
trial by court-mertial, snd wes tho bhest evidence thot he had been so
. epprised, "His written zcknouledgment of such nctice ‘and of his desire to
tekecompany punishrient stands unimpeached." Althouph it ddes not appear
thet he wes additionally nctified of his right to cppcal, no prejudice re-
sulted. from this omission because "there is no indication in the reccrd
" that the punishment 1mp0umd wes in fzet unjust, dlsproportlonate or other-
wise improper or,that an appeal if taken by accused as authorized would for
.&ny reason haove been succeosful n (Dl“tlpgu1sn Ci ETO 1015 Branhom and
CH ETO 1366 Engllsh) ‘ . . . (

{(b) i1lful Dlsobodlonce under A5 64:  Although the fact that the officer's
order to accuscd, that he report to the charge of quarters each half hour
during the evening, was to be executed in futuro "does not require that
disobedience thereof be chirged under the 96th rather than the 64th Article
of Viar, neither does the mere fact that a specific order was given by a com-
.missioned officer rccuire that disobedience thereof be charged under the
. 64th Artlclc.? The instznt ordcr, however, was more of a direction for =
-+~ "mere routins duty", insofar #s AW 64 is concerned, 'hen taken in congunctior‘
.. the conterplwtlon of that Article., "A simpls offense cecnnot properly be
chorged as a capital offense under the 64th Article of Tar merely becsuse a
.commissioncd officer gave a specific order to report, which order accused
~willfully disobeyed. Nevertheless, accused's delibcrate, contumacious
failure to report to the Chsrge of Qu@rters cven_once was reprchensible
- end is punishable under aArticle of “ar 96." The evidahee sufficiently
r”.supported onlj a fJndlng of gullt for this losser cffense. - ‘ ‘
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ASSAULTING OR WILLFULLY DISOBEYING-SUPERIOR OFFICER AW 64 .

(5) Proof; In General L22(5

(c) Punishment for the Lesser Offense: The offense under A% 96 of which
sccused was guilty is most closely related to brezch of restrictien, for
which the mexirmum punishment is confinement 2t hord labor for one month,
snd forfeiture of two-thirds pay for o like period. The sentence must be
reduced nccordingly. (¥Ci, 1928, par.104c, p.100) (CM_ETO 1057 Redmond 1944)

Accused secrgeant was a cook in his unit, His superior officer wished him.
to bocome the Mess Sergeant. Accused did not do so. He was found guilty of
willfully disobeying the officer, in violstion of AW 64. HELD: LEGALLY INSUF-

ICIENT. "The record of trizl faoils to disclose that accused was given 'an
order of a specified character', On the contrery the evidence shows that"
the superior officer "hod two discussions with accused during which he

'pointedly impressed upon him hig 'wishes and views' and attempted to per-
suade him tc assume the duties of mess sergeant instead of giving him a
definite, -xpress order to ossume such duties, The captain's testimony that
accused 'clearly understood! that he was to be mess sergesnt was merely a
conclusion by the witness; unsupported by the evidence * * *, Similarly,
the evidence fails to show thet accused was guilty of disobedience 'of a
positive and deliberatec character! oxhib hiting 'en intentional defiance of
authority'. The ecvidence subrmitted by the prosecution fully justified ac-
cused's stated belicf that he actuslly had a choice of becoming mess ser-
geont or being 'busted te private and put on gencral duty'." (Rules:
"1iere instructions would not in general fulfill the definition of an order’
or 'cormand! * * ¥; nor would a mere statement of his wishes and views by
his supericr, howcver peintedly impressed upon the inferior in his entering
upon the dyty.'" "'It is scgreed by the suthorities that the offense speci-
fied in this part of the Article is a disobedience of a positive and deli-
berate charscter, * * * The discbedience must be willful -and intentioncl.t'"
(“inthrop's Militery Law and Precedents, Reprint, p.573, 574.) (CM_FTO 1096
Stringer 1944) '

Accused flying officer was on flying status and was quelified to fly,
Although not originally scheduled to fly a particuler mission, he was
crdered to fly that mission by e supericr officer, as 2 replacement, after
a previcusly sossigned bombardier had become ill, He failed to do so. He
was found guilty of willfully disobeying ‘an order of his superior officer
to report to his Squadron Commender for flying duty £nd to fly with his
squadren on e scheduled combet operaticnal mission, in violatien of AW 64,
HELD: LEGALLY SUFFICIENT. In his defense, accused claimed (z) that he was
mentally uncble to fly, and (b) thet he had previcusly given notice that
he wes not going to fly, and hence could not be guilty of disobeying a
subseouent crder given for the sole purpose of increzcsing the penalty.

The firadt issue was a questicn of fact for the court. The seccnd issue

was likewise one of fact, In that regerd, it cppesred that accused had not
given zny actual previcus notice thot he would not fly any more. Rather,
he had merely stoted thot he did not want to fly any more. He had remained
on flying status. (CM FTO 1232 Baxter 1944)
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ifter his squadron oand crew were alerted-and briefed for & combat mis
sicn, zccused tochnieal sergeant, a member of that crew,. announced his re-
fuszl to fly. The assistant operations officer of the squadron explained to
hin the seriousncss of his refusal, and gave him a dircct .order to fly. Ac-
cused indicnted that he would refuse to obey. The officer cndeavored to per-
suade him, but accused psrsisted in his refusal. The officer then repeated
his direct order "to fly &s enginzer", “hen accused again refused, he was
arrested and confined., Although the question vias asked at the time of -trial
whether a misszion was flown on the morning of accused's refusal to fly, -
an objeeticn theretec was sutzined and the question went unanswered. Theré -
was evidence that accused was not physically incapeble of flying at the . -
time, He was found guilty of willfully disobeying the lawful order of his -
superior officer to fly on 2 combat mission over cnemy territory as #n en-
gineer, in viclation of AV 64. HELD: LEGALLY SUFFICIENT, Accused received
o direct verbal order "to fly as engineer" on a scheduled combat mission,
from cne he knew to be his superior officer. The willful chcracter of ac-
cused's refusal is clearly demenstrated. The order emboedied, as an implied
integr:ol part thereof, a direction to accused to tske 211 such steps as were
- customerily necessary to fully prepaere_himself for his port in the mission,
including manifestetion of intent to accompany the mission, to secure appro-
priate equipment therefor, tc place himself in complete readiness for its
execution; to attend promptly all formations and "briefings"; and to generally
perform all such incidental duties as were customarily required by the situva-
tion to enable him nct only to fly but also to fly as engincer of the combat
crevi, 4 different construction of the order would allow zccused to post-
pone his decision tc fly up tec the ectual moment of deperture, end would pre-
vent those responsible for the flight from determining, ressonably in advance
of 2 mission, the final compositicn of crews. It would likewise reduce the
effectlve control of unwilling or recalecitrant crew members., Accused not only
refused to take the prepsratcry steps required by the order, but by his re-:
fuscl, "of the sericus consequences of which he had notice, he deliberately
made himself li:cble teo arrest and confinement. Thus, through his own wrong,
he rendered compliance with thec order impossible., In view of this ccnstruc-
tion of the order, the question whether the mission was actually flown was ’
irmaterial, and the court's ruling sustaining the objection thereto was
proper. Accused's guilt of thec offense was complete when he refused to obey, 2
and was not ccnceled or mitigated by the subseruent non-execution of the
nissicn, The order was not operctive merely in future. Rether, it required -
that accused immedictely take steps preparatory to accompanying his crew -
on the scheduled mission. (CM FTO 2469 Tibi 1944)

Accused was ordered by his superior officer "to pack his equipment in'the
duffle bag", He failed to comply., He was found guilty of that superior offl- o
cer's order "to entruck", in viocloticn of AW 64, HELD: LEGAILY INSUFFICIENT '
" hen a person is ordered to 'entruck' he is crdered to go cboard a truck:":
The order actuslly given ¢ cecused was dlstlnctly different from the one whlch
he 2llegedly discbeyed. There was, thercefore, 2z fatel veariance in proof,
(CM_ETO0 2747 Kratzmon 1944) -

- - -
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. Accused!s superior. officer told him thet he was going to place him in
the.guardhouse for an offense., He-instructed accused to accompany him to
that guardhouse, located about 75 yards away. After follewing the officer
pert of the way, accused stopped, Yhen the officer ordered him to proceed,
sccused replied thot "he wasn't coming" and that he was "geing to sec the
Major®, The officer then went to the guardhouse alone, Next, two non-com-
missicned officers--cne an armed gusrd--sppeared. Twe to four minutes after
the officer had left him, accused .proceeded to the guardhouse end was bocked.
ameng other things, accused ‘was found guilty of willfully discbeying the
lewful ccrrand of his superior officer to report to the guardhouse, in vio-
lation of AW 64. HELD: LEGALLY INSUFFICIENT, It is irmaterial whether ac-
cused went to the guardhouse under compulsion because of the presence of
the armed guard, or because of advice from the other non-commissioned offi-
cer. "He did comply with the order. Therefore, the gist of the evidence"
against accused is that he did not accompany the officer to the guardhouse
as promptly as the officer desired. Such conduct. does not constitute will-
ful disobedience of the command of a superior officer. * * * This case is
clearly distinguishable from CM 238892 (1943) Bull JAG, Oct 1943, Vol II,
No 10, sec.422(5), pp.320-381, where the accused instead of reporting to
the supply office immediately as dlrocted went to a bank and then to his
quarters where he was placed in arrest about an hour and a half later, In-
that case-his' unconsc1onable delay when ordered to report immediately in- "
volved all the elements of" willful disobedience in violation of AW 64.
There was no showing that time was of the essence in the instant case.

(cy I70. 2764 Buffine 1944)

- -

Accused had been complaining of an urethal discharge. The superior
officer who examined his penis ordered him to go to an adjacent room and
secure an urethal "smear", He did not do so, He was found guilty .of will-
fully disobeying the lawful command of thc superior officer to submit to
examination for venereal disease, in violation of AW 64. HELD: LEGALLY
SUFFICIENT, . "The specification alleges that the order was 'to submit 'to
examination for. venereal disease'. The proof shows that the order to
accused was for him to secure a urethal 'smear'. The Board of Review may
take judicial notice of the fact that by modern scientific methods a
bacteriological examination is one of the fundamental methods of diagnosis."
While the order alleged in the specification may possibly have been broader
than an order "to secure a 'smear'", the formal language in this case was-
interchangeable with the language in this case was interchangeable with the
language proved., Accused was not misled., "While there exists a technical
varience * * %, it is not a fatal variance.". (CM_ETO 2921 Span 1944)

Accused-was a warrant officer (jg). A request for the termination of his
appointment had been submitted, and his superior officer, had through offi-
cial correspondence, been directed to secure accused!s staterent as to
whether he desired to re-enlist on the day following termination, should
that action be taken, The reason for de51ring this information was that,
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if he 1ntcnded to reenlist and was e11g1b1e to do so it wess p0351b1e that i'”
accusedts varrant could be terminated in England (hls then station), with-
out the necessity of' returnlng ‘him to the United States, 'The superior:: - = "
of ficer personally” ordered accused to make the.. statement, Although ac- .
cused ultlmately made it, he at.first. refused ‘to do- so. He was found !
guilty of willful disobcdlenc0 in violation of AW 64. ' HELD: LEGALLY -
SUFFICIENT . (1) Legality of Order: The order _given accused by hls superlor‘vf”
officer-was a. 1c§al one, "Further, it was presumed to be legal and the de- "+
fense’ ofxered no evidence whatsoever,’ lot alone .the:'clear and conv1nc1ng
evidence! -described by Wlnthroo,~to rebut’ this presumntlon. Accused .con-
tended that ‘the:ordér was unjust 'in that he wantcd more time in which. to-
make a declSlon, ‘that ‘he wanted 1o know the status -of his reouest for, a -
transfer, and whether such renuest was dlsapproved by ihigher headquarters'

a defense and accused was no oermlttcd R Gu;
bility, or to.vary from 1ts terms." ’2\_gnn_§;_xoecJence' "Adeused .

ultlmatelv maée the suatement.ﬂ. ‘But "this was not necessarily the obedience
required bv the order, There was: a:lapse of _several hours :before’ he. finally -

Lon Ts- oroprletv or feasi- n='-f

complied. MAccused had two. 1nterv1ews * % ¥, In the first, he was given a aﬁ""

specific order to .sign the SUatement and he definitely refused to do :so.: ;-;'
When /the,superior offlcer/ ‘thereafter: said 'Sign the statement?, accused ;
said he had submltted a repuest for.a. ‘transfer and that if such requost was

approved he would: sign’ the statement, but that he would not &ign’it if his .7 ..

request was dlsanproved it The offlcer replied that he was.in.mo. position’to

bargain, Accused then "flatly refused" to 31gn, and was placed. in arrest and
sent to quarters. No extension of time was given at this first interview,

After further conversations, the officer told accused that he could not have =

-until the next morning to make up his mind, as requested, but he naid. flnally -
extend the time to 8 p.m.-that evenlng.vAccused signed the statement and ’
it was deliversd to the regimental’commender about 8 p.m." "It thus appears-

"that, curing:the” first interview accused first-definitely refused to obey’ 8
specific legdl ‘order and then offered to bargain vith his superior officert,
which offer was refused. Actually, by his earlier refusals to sign, accused

accomplished one-of his purposes in that he gained more tlme. He .admittedly" ,?'

" feared being court-martialed if he persisted in his«refusal. The further
extension of time until 8 p.m. did "not retroactively cancel or modify the
legal efficacy of the previous orders, or the effect.of accused!’'s .defiant, "
willful and flagrant disobedience thereof® (ETO_3147 Cayles) (3) Dismissals "
Although it was erroneocus.for the court to sentence'this warrant . of ficer:to
a dismissal, the sentence .had the.same effect a2g:dif it correctly used the
words "dishonoreble dischurge"» (ETO 1447) (CM FTO 3046 Brown 1944)

s

Among other things, accused was found guilt&4of w111fu11& dlsobeylng

his superior officer's lgwful command that he return to his post, in.vio- . “~

lation of AW 64. EELD: LEGALLY SUFFICIENT, "Accused's willful disobedience:" ™
of the lawful. command’% * . vhich -command contemplated immediate obedlence

or the immediate taking of steps. préparatory. £o obedience’ by accused, was
estoblished: by the ev1dence (CM FTO 2469 T1b1) . {CM-ET0O 3982 O!'Berry 1944)
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Accused was charged with:willfully disobeying a superlor officer's
order "to keep himself .available for duty at all times ‘and under no circum-
stances to leave the .depot area", in vioktion of AW 64. He was found :
guilty of the lesser offense of failing. to‘obey an order not to leave
the depot area without proper authérity, in violation of A7 96. HELD:
LEGALLY SUFFICIENT. Accused "admitted being told thot he should be zvail-
able for duty 24 hours each day but contended ‘he was not forbidden to leave
the depot area but simply to notify someonc if he left. The meaning of “the
order was in the sole province of the court to determine, which it has done,
The order was recasonable and proper .and apparently made to prevent a repeti-
tion of previous occurrences, Accused does not claim that he had permission
to leave the area as.was required,:and it is clear that none wes glven L
(cM FTO 4102 Savage 1944) : . L

Although ordered ‘to do 80 by his superior offlcer, accused officer re-
fused ,to surrender:possession of.a German motorcycle. Hé. was found guilty of
willful disobedience, in violation of AW 64, HELD: LEGALLY SUFFICIENT. "The
disobedicnce contemplated in AW 64 is a disobedience of a willful and deli-
berate ¢haracter (Winthrop's Military Lew and Precedents, 1920 Reprint,

s 573).. .The form of the order is immaterial provided it amounts to a posi-
tive mandate (Wlnthrcp, Tbid., p.574). Captain-* * %, company commander and -
accused's superior officer, gave a dircet order to accvsod which he refused .
to obey. The captain's testimony * * * is corroborated by the testimony of
the accused, That such refusal was willful appears from accused's actions
and his testimony in court, His ncte of apology shows it, Tho right and .
duty of Captain * * % ag an officer to take possession of csptured enemy
property in the hands of his subordinates for the. benefit of the military
service is unquestioned (AW £0), and that his orders or attitude may - have
appeared arbitrary or unreasonable is no defense (Bull JAG, ‘Oct- 1942, Pp.
R273-274; Wlnthrop, Ibid., pp.576 -577) " (GM ET0 4193 Green 1944)

Accused officer was on the battle line under small arms fire, He appeared
to bé jittery..Evidence showed that he failed to obey ona order’ given- him, -
and willfully disobeyed another. He explained that he "couldn't make it" to
the places he had been told to go., He was found guiltv of a failure to obey
in violation of AW 96, and of a willful discbedicnce in violation of AW 64.
HELD: LEGALLY SUFFICIENT. (1) Evidence: At the trial, the varlous elements
of the offenses charged were not only presant and clearly proved, but were
"in fact rather defiantly admitted by accused while a witness at his trial,
he in fact agreeing to accept trial by court-mertial rathér than to obey N
the orders." (2) Mental Capacity: The. psychiatrist report concerning ac-
cused stated that: *It is felt, that this officer's story relative to
epllepsy in family is belnv used primarily as = dcfense mechanism for his -
inability to stand up as an officer under combst conditions, It-is further
felt this. officer is not insane, but is emotionally inadecuate-for combat -
- duty, *.% * Diagnosis: Constitutional inadequacy for front liné duty, %%
Recommendation- This officer should be considered for reclassification, He

~275='



http:agreeing.to
http:failing.to
http:guilty.of

AW 6L - ASSAULTING OR’ VILLFﬁLL? BISOBEYING’ SUPERIOR OFFICER
L22(5) . | (5) Proofi .In ggg e

is not a medicai cese." The psychlatrlst "t€5t1flbd accused did not have
the severe type of ‘anx1ety' but believed 1f‘oxpoood to combat, he would .
develop it and that in'his opinion accusad was not fit to be an officer
but was a sane normgl person * ¥ %, He ‘also festified. that. thore were many .
men in the same mental condltlon as -accused who are in the front. lines but
he was .sure they vere doing a pretty bad Job Epilepsy -is hcrodltur" 'but

not in this case'". In the circumstances; 1t was within the trial court'

prov1nce to find accused guilty as charged (C‘ TTO 4453 Boller 1944)

Ay

- - -

Accused was found guilty of willfully disobeying a superior officer's
lawful order to report to a company in the capacity of a company aid man,
in violation of £W 64. HELD: LEGALLY SUFFICIENT. (1) "Competent evidcnce
of record establishes the giving of the ‘order in question and thc diso-
bedience of same, by accused, as alleged." (2) Mentsl Capacity: "Accused
told his commanding officer thut ‘he -'couldn't be an aid_man' ‘because of -
the fear of facing wounds and blood. He had pLev1ously informed his unit
sergeant that he was unable 'to do the job' because of .the fear of the
sight of bloed. He refuscd to explein what he was afraid of other than he
had *a fear of the sight of blood! . However, the testimony reveals that
for a perlod of several months, accused worked as a litter bearer evacua-.
ting wounded end injured men from combat areas. He ‘unnuestionably saw
personal injuries, blood and physical suffering in connection with the
duty he was then performing. The jobs were equally hazardous, Winthrop
(Reprint, 1920, p.571, 572) states thet 'obedience to orders is the vital
principle of’ milltary life' and thet the 'obligation to obecy is one to
be fulfilled without hesitation', adding that, 'nothing short of physical
impossibility ordinerily excusing & complete performance' * x x" s an
excuse, "The accusad produced no evidence in support of the defense that
he -was psychologically or physically unfit .or unzble to do the work which.
the order directed him to perform. The record contains evidence to the
contrary." (3) Place of Confinement: It was erroncous to dcsignate the
U.S. Disciplinery Barracks at Ft. Lezvenworth, Kansas as the place of
confinement, This must be chsnged to Fastern Branch, U,v, Disciplinery
Barracks, Greenhaven, N,Y. (Cir 210, "D, 14 Sept 1943, sec.VI as amended).
(CM_ETO 4622 Tripli 1944) -

Accused - was found guilty of ths following:_jg) violaticn of AW 64, in
that he willfully disobeyed the lowful order of his superior officer to
surrender his carbine; (b) viclation of AW 69, in that he breached his
arrest; and (c) violation of AW 96, in that he’did, through cerelessness,
discharge a carbine in his bivouac area. FELD: LELA LY INSUFFICIENT -TO
SUPPORT THE AW 64 and AW 96 CHARGES; LEGALLY SUFFICTENT OTLERJISE. [¢5)
AW _64: "The evidence shows that Lt, Hert twice requestad accused:to give
him the carbine, In explanation of his failurc to comply * * %, accused
explalnad that 'it wasn't his gun', Hart then gave accused a direct order
to give him the carbine, whereupon accuséd re~uested Hart to wait !'just a-
minute', at the same time handing the carbine to Warner /its: ovmer/, of
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whom Hart immediately demended and from whom he immediately reccived it--
within ‘a matter of seconds' * * *, ¥ ¥ ¥ According to the guard, who
‘testified for the prosecution, and according to accused, the latter was

in the act of handing the carbine to Warner at the time he was ordered

to give it to Hert, and, instead of desisting, merely completed the delivery
which he had already begun. * ¥ * Although accused's delivery of the gun to

NWarner instead of Hart was in contravention of Hsrt's .order and thus consti-
tuted a disobedience of it, no such intentional deéfiance of authority is
involved as is necessary to constitute accused's acticn a violation of

AW 64, * % % Accused's conduct, however, in avoiding compliance in the ex-
press manner directed, involved the lesser included offense of failure to
obey * * ¥ in violation of AW 96. (2) The AW 69 offense was sufficiently
proved, (2) AW 96: The specificetion under AW 96 "alleges that accused
carelessly discharged a carbine in the bivouac area, The record shows that
the carbine was -deliberately fired from a point 50 yards outside the bivouac
area into a bank which was also outside, These are entirely different of-
fenses, the gravamen of one being cerelessness, the other violation. of
orders." The record in this regard insufficiently supnorts the .charge.

(4) The'confinement must be reduced to 9 months, (CM ETO 4376 Jarvis 1945);

e mmmm--

Accused was found gullty of a viols tlon of AW 64, in that he willfully
disobeyed the lawful command of his superior officer to return to his com-
pany, which was.then engaged with the enemy. HELD: LEGALLY SUFFICIENT,

"The evidence shows that acoused received a lawful commend from his superior
officer and that he willfully disobeyed such command. Although it was shown
that he was suffering on fon the next dey/ from psychoneurosis, enxiety
state, mild, and although he stated that he had become extremely nervous

and 'could no longer continue', the rather meager evidence as to his mental
condition does not indicate that such condition was sufficiently aggravated
to constitute a legal defense to the offense alleged. The unsworn statement
of accused admlts the alleged offense," (CM TTO 5511 Carter 1945)

(1st Ind CM ETO 5511 Carter 1945) This 22+-year old accused, in the
Army for slightly over a year, and with this.division. less than
three months, "was brought to trial for a capital offense, before-
a court composed of five officers--one major, one captain, one
lst lieutenant, and two 2nd lieutenants; seventeen members of

the court were excused; one witness was heard who was not asked
if he knew the accused, who did not rmember what accused said

but was positive that he refused to ohey the order and was
thereupon sent to the stockade. On the next day accused was

found to be suffering from !'Psychoneurosis, anxiety, mild',

He was sentenced to life imrrisonment. The record contains no
evidence showing aggravation, - the tactical situation is not
described nor the conduct of the accused at the time he

disobeyed the order. The sentence is more sevem than is

usually adjudged in like cases."

- - - -
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Charged with willful disobedience of an order from Lt Col * * % to go .
forward to a Regimental Command Post, accused 2nd lieutenant was found
guilty of a disobedience in violation of AW 96. He was also found guilty
of a violation of AW 75, in that he misbhehaved before the enemy when, by
his neglect, he endangered the safety of his platoon by leaving it with-
out issuing any orders, and failed to return until the following day.
HELD: LEGALLY SUFFICIENT. (1) The Disobecdience: Considerable hearsay was
introduced in regard to the AW 64 charge without objection--particularly
as to the Lt Colonel's telephone conversation "regarding his order that
accused report to the regimental ccmmandt post. Defense counsel should
have objected * * %, However", disregarding the hearsay, evidence else-
where in the record sufficiently showed -the order. Secondly, while the -
evidence of the prosecution did not clearly establish the disobedience,
accused did not move for a finding of not guilty. And his own testimony
- "showed clearly that he did receive the order and never complied with
it", "Accused's rights had been explained to him, "It was aprarent that
the order was one to be obeyed irmediately and" there was "at lecast an
unpardonable and unwarranted delay in carrying out the order." (2) Sur-
prisé: The prosecution called two witnesses whose names were not listed
on_the charge sheet, No objection was made, although defense counsel
requested that the record show "surprise", In the circumstances, no
prejudice resulted.- (Note that one of the unlisted witnesses was the
commanding officer who transmitted the charge sheet.) (3) The Order:
"It is immaterial that thc order was not given to accused by * * *
personally. A showing that the order cmanated from him was sufficient =
* x *. " (/) Lesser Offense: "It was within the province of the court
to find him guilty * * * only of the lesser included offense of
failing to obey the order in violation of AW 96. (5) Misbehavior
in violation of AW 75 was also adequately shown, (C¥ ETO 5607 Baskin

1945)

Accused was found guilty of a violation of AW 64, in that he will-
fully-disobeyed the lawful order of his superior officer to return to
his unit, then in combat, HELD: LEGALLY SUFFICIENT, "The order which
accused -was charged with willfully disobeying related to a military duvty
and was a lawful command * * % under the circumstances % * *, Although
rrior combat experience in which the 19-year old accused had paptici-
pated honorably since he joined the * * % Division on * * % Beachhead
8ix months prcviously was undoubtedly a determining factor in his
decision to permit his disinclination to participate in further combat
to outweigh his obligation to perform his duty as a soldier, the record
of trial contains substantial evidence" to support the finding of his
guilt. (CM_ETO 5766 Dominick 1945)
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Accused was ‘found guilty of a willful disobedienge, in violation of AW
64,. HELD: LEGALLY SUFFICIENT. "The evidence shows that accused verbally
refused to obey’ Captaln *¥%!'s order to report to his company and that he
made no effort to‘obey it. Sgt *** was ready to take him in a jeep., This
testimony supports the inference that actually he did not obey it, The
order related to a military duty and was one which *** was, under  the
circumstances, authorized to give the accused (rcl, 1928, par.134b, p.148).
The latter's mere assertion of visual deficiency -.which is all that is
shown with refercnce thereto -"was inadequate to relicve him of his obli-
gation to obey (Winthrop's Military Law'& Precedents, 1920 Reprint, p.572).
His open and express refusal sufficiently éstablished the willful and in-
tentional character of his disobedience.d* -~ ' ' (CM ET0 6194 Sulham 1945)

. Accused was found guilty (a) of'a w1llful disobedlence in v1olat10n of
“AW 64, and (b) of desertion in wiolation of AW 52 under AW 28 circumstances.
HELD: LEGALLY SUFFICIENT, (1) Willful Disobedience: The evidence adduced

in support of the charge of the AW 64 violation "sho s that accused received
a lawful command from his superior officer to report to Company F for duty
as a company aid man, The slight variance between the order as alleged and
as proved is not substantial * * ¥, Although accused did not_verbally refuse
to obey the order glven, the w111fu1 disobedience contemplated by AW 64 may
“consist not only in 'an open and oxpress refusal to do what is ordered' but
also in *a simple not doing it, or in a doing of the 093051te (Winthrop's
Military Law and Precedents, Reprint 1920, p.573). It is clear that accused
did not report as ordered but instead absented himself without lecave,®

The finding of his guilt was supported. (C}M _ITO 6209 Reed 1945)

Accused was found guilty of two violations of AW 64, to wit: (a) willful
disobedience of an order of his superior officer to get out of his hole and .
get up to a named company, on or about 11 January’ 1945; and (b) willful diso-
bedience of another similar order from another superior officer on or about
10 January. He was sentenced to confinement in a penitentidry for 75 years. '
HELD: LEGALLY SUFFICIENT. (1) The Evidence sup-orted the conviction, (2)
Relevant Similar Offenses: "During the course of'pressntation“of prosecu-
tion's case, it was shown that * * * on the evening of 10 November accused
cormitted two other offenses, viz,, (a) disobedience of a direct order of
Sergeant *x* (AW 65) and (b) disobedience of a direct order of Lt *** (AW
64). Accused was not charged with these derelictions. The admission of this
evidence was propsr as it was entirely relevant to the offense charged., It
served to inform the court as to the. surrounding facts and circumstances of
the offenses with which accused was charged." (Underhill, Crim Ev., 4th Ed.,
sec.184, pp.333-335; CM ETO €95 Robinson et al), (3) The Place of Confine-
ment for this AW 64 military offense must be changed to the United States
Disciplinary Barracks, since pcnitentiary confincment is not: avthorized,
(CM_FTO_7549 Ondi 1945)
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jlst Ind CM *T0 7549 Ondi 1945): "The accusod and his companion* *, *o
committed a most flagrant military" offengu, in -the imm*dmute prnsence RS
of the enemy, which they delibérately nﬁr81st :d in. for .severzl hours,
It is difficult to imagine &ny offansc merg. ‘seriqus, lnvlr.conﬂuct
would ‘have been more aperﬂrlgtely charged as mlsbuhgv1or before the .
enemy in violation of AW_75. Conviction under tha latter article brands.
one as a cowardly skulkor, rocreant to thH3. prirary ‘duty of soldiers
to fight the enemy. Disobedienée of ordnrs, whatever the circumstances,
is gcnerally regarded as-an ﬁltcrcation ‘between an .officer and a sol-
dier; and there is always an 1nc11n tion to meke allowances for the
soldier, The sentence adjudged and, approvcd is the equivalent of a
life sentence, but is more vulnerable to public opinion,. as unreason- .
ebly severe, unconsidered and 1mposod in a spirit of revenge rather
than as an intclligent, reasoned, judicial judgment. The court-mertial
system is agein on trial, The crities will not be judicial cither but
we should not make ammunition for.them. A few bad practices, a dozen ;
vulnerable cases held up to public view, will 1nd1ct the whole system.mr

Accused officer was charged with m1llful dlsobedlence in. v1olation of
AW 6/, but was found guilty of thé lesser offcnse of a fallure to obey.in
violation of:A" 96, He was also chargod with'failing to repair .on. a certaln
date at a certain place "at the fixed time to the properly -appointed :place",
in violation of AW 61, He was found gujlty as charged, FVLD LEGALLY SUFFI--
CIENT., (1) Failure to Obey: "Theo evidence shows that accuscd received and
understood a lawful order frem his rbcognlzcd comwanﬂlng officer to report ...
to him at his office immcdiately, ATthough hz had ronly- tc dress'and ‘walk a
distance of two blocks, he failed to obey within a full hour and when fi-
nally encountered by the colonel at his guarters, still apparently had no
immediate intention of complying with the order., There is no doubt that under
thesc circumstances, a failure to obey. in violation of A7 .96 existed., The
order as given contemplated immediaztc compliance and .in view of all the
evidence, the court vas justificd in concluding thot accused's delay in
obeying it, assuming thct he intended to obey it, was. unrcasonable and
inexcusable * * ¥, In rcaching the finding of guiltr by excention and
substitution, the court failed tc include the phrase, 'the said - being .
in _the execution of his office', found in thc model- specification contalned o
in Appendix 4, MCN, 1928, pzge 255, This phrase, hovever, WAy be regarded .
as surplusage in a specificstion alleging failure to ob;y, such.import as.
it ordinarily has being supplled by the alligstion that the order given
was a 'lawful command', (2) A% 61; Failure to Eepair: "The. only cuestion
moriting discussion crises out of ‘the abscnce of any-allégation in the
specification describing the naturc, time and ‘place of the duties to which:
accused is alleged to have failed to: -repair, This was ¢ defect, but the
defense raised no ochctlon thercta gnd there is nothlng in the record to

indicate that accused was in any vay mlslmd or- prejudiced in the preparation -

or presentation of his defenso as’ d rhsult of 1t Hencr,_lt nezed not be,

P IR R
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regarded as requiring dlsapprovcl of the finding of gullty'rc~ch°d by
the court." (3) The investigeting officer horein "was appoint=d by the
accuger, Such appecintment was undoubtedly made as a matter of routine,
the accuser in this instance being . the group commander end commanding
officer." No prejudice resulted, "The appointment is at most an irregu-
lerity not affecting the validity of the proceedings." (CI'_ETO_7584

Emery 1945)

-

Charged with willful di sobedience in violetion of il 64, eccused
officer was found guilty of 2 feilure to obey in violation of it 96,
ndditionelly, he was found to be drunk while on duty, in violction of
A 85, HELD: LEG.LLY SUFFICIENT. Specificction of 1i11ful, Disobedience:
"Although the findings by ¢xceptions and substitutions with respect to the
specificctions under Charge I, do not statc offcnsss strictly. following-
the form in the lianuel for clLCC¢ng frilure to obey an order (LICM, 1928,
Form No. 139, App 4, p 255), the words 'being in the exccution of his
office' being omitted, the flndlngs were entirely propcr, for the ordinary
import - -of the phrase quoted is supplicd by.the allcgetion thet the order
given was a 'luwful command' n(CL ETO 8455 licCoy lOAS) .

Accused was found guilty of & violetion of LIV 6A in that, hgv1ng re-
ceived a lewful commend from Lt S‘*, his supcrior officer, to get his
equipment, get into a jeep, and return te his company, he willfully diso-
beyed the scme., HELD: LEG.ILY INSUFFICIENT._ it a timg when accused was
already in the stoekade, Lt. $%% visited-him. Before giving him the order
alleged to have been willfully disobecyed, Lt S¥%* Mexplained to accused that
he was giving him & chence to go back; 2 chence 2lso to redecin himself ond
escepe triel by Genercl Court~ﬂartial, for the 'serious cherge /gheg/
overhanging hin', loreover, according to Lt S, who was ossistent regi-
mentel personnel officer, the mission specificslly essigned to the witness
on the occcsion in question ves to go out to the stockeds to interview
accused and other prisoncrs with reference to their coming beck to their.
company, He was not sent to order them back end his description of his
method of discherging the duty thus irposed upon him indicctes that he
actuelly undertock to rezson with end persuade the priscners to return
rether then to order them from the stockede to their compeny,  He discussed
with accused the seriousness of the cherge £lresdy hanging over him, but
there is not 2 suggestion * * % thet he cven intimated to accused thet his .
feilure to teke adventage of the proferrcd 'chince! would result in enother
cherge~~a cipitel cne--being preferrcd ageinst him for not doing so." :
W % % The tclling appesrs to heve been nerely en emphatic form of per-
suasion, No-intentionzl defi:nce of euthority is involved in rcfusing to
be persuaded, no metter how pointedly the superior ncy heve steted his
views * % ¥, The rcecord is insufficient to support the finding of guilt,
(CL. ETO 8950 Korbrinck 19&5)
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Aécused was found guilty of .a violetion:of AW.64, in that (2) he
struck a superior officer on the arm 'with his fist and (b) he willfully .
disobeyed thet superior officer; ‘of cn escape from confinement in vio-
lation of AW 69, of an AWOL 'in violation of AW 61; and of being drunk .
and disorderly in the scene of military opecrations in occupicd Germany,
in violation of AW 96. HELD: IEGALLY INSUFFICIENT on thc aw 6L speci-
fications., (1) AW 64; Intent; Drunkenness: In both the offenses charged
as violations of AW 64, "drunkenness constitutes a defense if it is of such
a degreec as to deprive accused, in the case of assault, of the ability to
understand that the person assaulted wes his supcrior officer # % %, and,
in the case of insubordination, of the ability to entertain the specific
intent willfully to disobey * # %, 3 % % The record * * % lcaves no
reasonable.doubt thet accused was in a2 state of intoxication sufficicnt
to deprive him of such'capacity. * * % ALlthough there is some testimony
that' approximstely half an hour after the incident % 3¢ %, he zppeared
to recognize a commissioned officer as such while in the custody of the
military police, and although three witnesses testified that they were
unable to state that he was drunk, this cvidence % % % is equivocal and.
of slight probative value, whereas 2ll of thc circumstances shown, con~'
sidered as a whole, lead-to no other reasonable conclusions than that
accused was irrational on the occasion and too drunk either to rccog-
nize Lt, ¥ % % as an officer or to appreciate the significance and
purport of his own actions." Thc rccord is insufficicnt to support the
conviction on these specifications: "It is, however, legelly sufficient
to support findings of guilty of thc lesser included offenscs of
assault and battery and failurce to obecy, both in violation of AW Qé,
drunkenness being no defense in eithor of such offenscs.™ The sentence:
is supported by the proper findings of guilt on the other charges.

(CM ETO 9162 Wilbourn 1945)
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(6) Proof: Legality of Qrder L%ZSQZ

(6) Proof of Legality of Order:

Cross References: 454(22) 1366 English (Impropsr punishment
' © under 4iW 104)
422(5) 3046 Brown
422(5) 4192 Green
L62(1) 1015 Branham

Acconsed's tardiness ot reveille was reported by the.sergeant to the
commanding officer, The officer instructed the sergeant to order accused
to push a2 concrete roller to level off a roadway. Accused rcfused, and
his disobedience was reported to the officer. Therecafter, the officer
gave eccused a direct order to "push the roller", Accused again refused,
He was found guilty of willfully disobeying the officer's order, in vio-
lation of AW 64, HELD: LEGALLY INSUFFICIENT. (1) Illegalitv of Order:
The conclusion is incscepable thet the officer "knew full well when he
summoned accused before him and personclly ordered him 'to push the
‘roller} thot accused had refused to obey the same order previously given
- him by the non-commissioncd officer * * *, and that in view of accused's
recalcitrance and incorrigibility (in certain other respccts) * * * there
was every probability that he would refuse to obey" this order, It is
logical that the officer "gave the order to accused for the purpose of
increasing the penzlty for an offense 'which he expected the accused to
commit' and therefore the ordcr was unlawful and accused cannot be found
guilty of violating AW 64." The officer's tostimony was indefinite. The
intrinsi¢ nature eof his order indicated that it was for purposes of pun-
ishment, It is to be noted thst, in addition to being told to push the
roller, zccused wes also given other work which hed no relation to
ordinary camp dstails, (It is pointed out that this opinion is to be
limited to the immediete facts, and that not "every order given by an. -
officer to a soldier after a like order has been given by a non-commis-
sioned officer constitutes an order given with the intention of -increes-
ing the penalty * * *,%) (2) Prior illegal Punishment: In support of
his. plea_in bar to the present trial, accused attempted to establish
that he hed: 2lready besn punished for the charged offsnse, in that he
. had been subjected to confinement for a period of four days on a bread
end water diet in a "dungeon", In view of the holding on the merits
herein, the plea.in bar nced not be considered, However, it is to be
noted that such punishment is "not authorized under A% 104, and is in
.fact prohibited by the Articles of War, Even a court-mertial cannot
impose such a sentence aftcr trial and = flndlng of guilty" (AW 41, MCN,
1928, sce.102, p.92) The errllcr.conflnhment as illegal, Likewise, in
view of the holding on the merits, it need not ba decided whether prior
punishment under AW 104 will bar a subscouent court-mcrtial proceeding,
regardless of the seriousness of th: o%fense. "Under the British law
such & plea will bhar trial regardlcss of the seriousness of the offense.
* % % The question doecs not appear to have be:n passed upon in our T
practice since the enactment of AW 104. Prior to thet time our practice
appears, to hove been contrary to the Brltish holdlngs " (CM_ETO 110
Bartlett 1944) : . ’
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AW 6l g ASSAULTING OR WILLFULLY DISOBEYING SUPERIOR OFFICER

L22(6 (6) Proof: Legalitv of Order

Although told to do so by & non-commissioned officer, accused refused
to continue his bayonet pr;ctlcu. Thoereupon, he was ordered to continuc that
bayonet practice by his superior officer. He ‘refused to do so. He was found
guilty of willfully disobeying that supcrior officer, in violation of AW 64.
HELD: LEGALLY SUFFICIENT. The order was given by acccused's superior officer,
and was legal, Accused knew that officer to be his supsrior, Although he under-
stood the order, he deliberately refused to obey it. The facts "themsclves
refute the idea that the Lieutenznt gave the order to accused in order to in-
crease the punishment to which accused would subject himself for his miscon-
duct. Rather,:they display propcr disciplinery control by the officer over a
recalcitrant soldier." (Distinguish cases wherein it has. be:cn held that the
subseocuent order by an oflicer wes given for the purpose of increasing the
punishment which might otherwisc be lovied for the corlier disobedience of a
similar order by & non-commissioned officer.) (CM ETO 314 Mason 1943)

- - -

Accused's platoon was to fall out dressed in swimming shorts or trunks,
in order that its members might go for a swim, Accused appeared dressed in
fstigues, apparently in order thet he might wash them, The platoon sergeant
ordered him to get into his "shorts", Aftcr. accussd twice refused to do so,
the sergesnt told him to "dig a letrine.% Accused replicd, "I'1l be darmmed- °
if I dig a latrine". The sergeant unsuccessfully repeated his order, There- -
uron, the platoon commander came up and ordercd accused to dig the latrine,
Accused refused. He was found guilty of (a) disrespzct to the ssrgeant, in
violation of AW 64, (b) disrespect to the officer, in violation of AW 63, and
(¢) willful disobedience of his supcrior officer's order to dig the latrinc,
in violation of AW 64, HELD: LEGALLY INSUFFICIENT FOR THE VIOLATION OF AW 64;
LEGALLY SUFFICIENT FOR THE VIOLATIONS OF A% 63 AND 65, (1) Willful Disobedience;
Legality of Order: It clearly appears thet the orders to dig the latrine, as
given both by the sergeant and the platoon commender, were for the purpose .,
of meting out company punishment. Neither of these men had apy authority to
administer company punishment. The platoon was not a "detazchment" within the
purview of AW 104. "Only the commanding officer of 'any detachment, company,
or higher commend' may- impose disciolinary punishment for minor offenses
upon persons of his commend, and * * * such suthority cennot be delegated
* % %" But even assuming that the plztoon commander had the authorlty to
administcr punishment under A% 104, the order was still- illegal, Accused was
neither informed of his right to demand a court-mertial nor of his right to
appeal, Thgse reauisites of AW 104 arc mendatory, and failure to comply with
them renders an order of punishment under AW 104 illegal. (Distinguish cases
n which there had been a pertial compliance with the requirements of AW 104.)
(2) Disrespect: (a) The cvidence sufficiently showed o disrespect to the
supcrior officer,, in violation of AW'63. "The lcnguage addressed to the
officer clearly constituted disrespectful behavior.: It has been held that the
fact that disrespectful language was used toward a superior officer by ac-
cused et a time when he was refusing to obey an illegal order given him by
the officer is no defense," (g) The: evidence also sufficiently showed a dis-
respect to the non-cormissioncd officer, in violation of AW 65. He was acting
as company. first sergeant and performing his military duties as such., -He
was in the execution of his office when he gave the: order to zccused. The
latter, in addition to his disobedience thereof, addressed disrespectful
language to him and waved his arms violently. (CN ETO 1661 Huss 1944)
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3

‘V(é)'Proof; Legality of Order. = . - “::’f;fLééséz

By special court-mertlal s~ntcnce, accuSAd was restrlcted at hard
lzbor. In the process. of exccuting this sgentence, his superior officer.
ordered him to perform thc "hzrd lsbor" of extrz duty in the company-
kitchen. Accused refused. He wes found guilty of willful disobedience of-
his superior officer, in violation of AW 64. HELD: LEGALLY SUFFICIENT..

The order given accused was legal. Kitchen police h;s been held not to be
- within the class of military cduties, the impositicn of which is prohibited
by MCM, 1928, par,102 for nurnoszs of'punishmcnt. (Ci: ETO 1821 7elma 1944)

e o - -

Four accused werc mombers of a guartermaster service company which was
engaged in digging graves and cdoing ccmetary work. Three of them had been
absent from their work during the davtime, so the company commander ordered.
them to work in some unfinished graves after supper. Wright, the fourth ac-
cused, was scrving a weck's cxtre duty legally imposed under tW.104 for -a |
similar type of.earlicr ebsecnce, He toa.was ordered to work in some unfin- .
ished graves sfter supper., The four rafused to obey. Cherged.separately but -
tried at a common trial, cdch sccused wes found guiltv of willful disobe- .

-dience in violation of A7 b4, HELD'-L: ALLY SUFFICIENT. Whcether the command-
ing officer, Captain P«Lkuu, *or any of the accysed rcgarded the work * * *
as company punlshmc“t is 1mwuthr1al Its perforrance was the principal mili-
tarj duty of =ccuseds' organization. xulkus, as corwandinu officer, was
vested with asuthority to order any mcmber to perform such duty: at any time, -
as unhampered by considerations of meximum hours as of minimum wages. A
quartermester service company  is a military organization. In. this instance,
although the performance of its prime function recuired the lsbor of its. ,
‘members, the purnose involved constitutcd their labor in this regard mili- -
tary service of the highest type. The commonding officer was. no .more c¢ir-.
cumscribed in ordering any man or mcn of his organization, whenaver he saw™
fit, to dig graves deemed essential for the burial of the dead, than the -
commanding officer of a combat unit is circumscribed in ordering any man
or men of his organizaticn to dig trenches deemed essential for his unit's
protéction, It is of course recognized that military duties will not be -
degraded by imposing them as punishments and that, in Wright's case, Captaln

felkus' obvious misconception of the prime military function of his service
organlzatlon as 'extra fatigue' as well, rendered invalid his imposition of
the performance. of this function as company punishment. But e was still
Wright's commanding officer, with full authority to order Wright or any
other member of his organization, whenever he deemed it necessary, to per- '
form the labor in question as a military duty; and.the proof clearly shows
that such labor was a military duty for all of the accused at the time the
order to perform it was given. The fact that, in Wright's case, the duty
assigned was regarded by Captain Malkus as company punishment did not render
hig order to Wright to:perform it 1llega1, since the rule against assigning
military duty as'company punishment is not for the benefit of soldiers re-

‘ceiving company punishment, but for those performing military duties, to
preserve from degradation their performance of their essentlal functlons."
(CM_ETO_3468 Bonton et ul 1944) . |

U -y n o
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A ASSAULTING OR WILLFULLY DICOBEYING SUPERIOR OFFICER
L ibh22(6) 70T (6) Proof; Legality of Order

Wilu{1lst Ind CM ETO 348 Bonmtonm et al 1944):" The work ordered of accused
was necessary and had to be completed promptly. "A corpany commander
has’ the power and it is his duty to work all of his unit over tlme, -
cor any part of it, wWhen necessary to complete his mission. Extra work
beyond’ normal hours ‘should be apportioned fairly. Deficiencies in.
“command are ofter’ respon51b1e for rebellious conduct and refusals. to'f
OBEY", The order given fdright, who was serving a week's exxra duty )
under AW 104, was legel. "The principle that militery duty, such as. ..
d”lll and guard duty, should not be. imposed as punishment, is founded4
~on.the.idea’of preserving the dignity of such military duties. It has
no application here. This is war time, Decisions with respect to
legal sufficiency must be based on‘reason, designed to support mili-
tary authority when it is not exercised in an arbitrary, capricious,
“-unfair manner’ ‘resulting’in injustice to the soldier, So regarded
thls conv1ct10n is legally suf¢1c1ent . 3‘,_

Accused was found guilty of u. violatlo of AW 96 in that, w1th intent :'
to deceive, he officially told a. Captaln that his name was other ‘than- what
it really.was. He was also found gunltv of a'violstion of AW 64, in that, ﬁv
subsequent’to the first offense, he willfully disobeyed the order of the "
same Captaln, his superior officar, to 'dig s hole for a letrlne. The ré-. L
viéwing authority concluded that he was not guilty of the AW 64 offense;. and
proceeded -to 'find him guilty of the "lesser" offense of insubordination in.
violation of AW '96. HELD: LIGaLLY IESUFFICIEET IN PART. (1) False Statement:
The first charge of a false official statement by accused private was. suffl-
ciently proved and will support a sentence of one month. (2) Willfvl Dlsob—
ediencs:’ "There ‘can be no doubt that the order given accused was clearly
intended asa “punishment for the conduct of accused in giving a falsé name
to his company commander." The meking of a false official statement Was"“'“”
a "minor offense" for "hlch punishment could bs imposed pursuant to. NV Lo
104, -But here, "there. was no evidence that accused was notified- that i
,dlSClpllnary action under AW 104 was conteVpluted that he could’ demand
trial by court-martial in lieu of accepting the punlsnmnnt or that he ' JM,“
was informed 'of his'right to.appeal to superior uuthorltv if he belleved
the -punishment unjust. No advice whatever was given the soldier. The -~
failure of the officer 1mp081ng the punishment +0 notifv accused ‘of” hls -
rights millifies the order of punishment and renders it illegal." . =~ .
'{3) lesser Offense: The Reviewing Authority erred in reducing the AW 64 .7
finding: to: one. of insubordinate conduct in violation of AW 96, "Thls was ||
not-a-lesser-included offense. The most disresnectful statement’ made by, ... -
accused: was: his: statement to his compsny commsnder in refusing to obey ‘
the illegal order that:'he would not dig a latrine or'a hole for me or, . .
anyons-else!,. The specification * * * contains no allegation of any. acts]'”
of disrespect or insubordination by accused, Insubordination is'.not a T
necessary. element in disobedience of orders., The Board's conc1u51qns aref' -
not- at wvariance with CM ETO 1356, Engllsh * * % wherein the restrlctlon o
rordered by the company'.commander was within his '1nhercnt lcgal POWEY or .
with CM:ETO 1057 Kedmond,:wherein thé order to. renort perlod;cally during
restriction wes likewise within his legal poner .and . there-wes substantial-
"compliance with the procedural reguirements-of AW 104." (Note, also, CM
ETO 1015 Branhem) (CM ETQ 4750 Horton Jr. 1945)

---87q-
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ASSAULTING OR WILLFULLY DESOBEYING SUPERIOR OFFICER AW 64 -
(6) Proof; Legalitv of Order . ,fk" h22Q§l:7

Accused was found guilty of a violation of AW 64, in that he willfully
disobeyed an order of his superior officer to report for duty to his
platoon, which was then engaged with the enemy, HELD: LEGALLY SUFFICIENT.
(1) Legality of Order: "It is true that Lt. * * * expected the accused
to discbey the order vhen given and that the disobedience of an order
which is given for the sole_purpose of increasing the peralty for an offense

“which it is expected that the accused may cowmit is not punishoble under the
Articles of War (ECl, 1928, par:l34b, p.148). However, even though it was
expected that the order would be disobeyed, such order was not given for tle
sole purpose of increasing the penalty for an offense which it was expected
the accused would commit but as a necessary exercise of the function of com-
mand (Cf: CM ETO 314, Mason; CM ETO 3078,Bonds, et al; SPJGJ, C}M 244537,
Bull JAG, Vol.II, No,1ll, Hov 1943, sec.422(6), p.425). The fact that it
wvas anticipated that the order would be disobeyed thus did not render the
order illegal and the disobedience thereof constituted violations of AW
64." (2) Evcuse: Accused stated that "night blindness" was his reason for
his refusal to obey. However, even if his version.of the incident be ac-
cepted, the mere fact thut he deemed himself incapable of performing his
full duty in the squad would not have becen a legal justification for his
refusal to obey the order, especially in view of the fact that he had been
examined by a medical officer and returned to duty (Winthrop's Military

- Law. & -Precedentsy Reprint; 1020, p.572) ;- (CH_ETO 5167 Capcratta 1945) -
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L22(6) i (6) Proofy; Iegality of Order
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ASSAULTING OR WILLFULLY‘DISOBEYING SUPERIOR OFFICER *~ = AW 64

(7) Finding of Offense Not Included 422(7)

(7) Finding of Offense Not Included:

Cross References: 422(6) 4750 Horton (Insubordinate cqnduct
: under AW 96 not lesser)

=289~


http:Finding.of

ASSAULTING OR WILLFULLY DISOBEYING SUPERIOR OFFICER .

ol
s S e

4-290-, . ‘,‘w” . ,



INSUBORDINATE CONDUCT TOWARD NOWCOi1*ISSIONED OFFICER . AW 65

423

423 (AW 65) Insubordinate Conduct Toward Warrant or Noncommissioned Officer:

Cross References: 422(6) 1661 Hass (Disregpect)

421(2). 3801 Smith (Discuss AWs 63, 64, 65, 96)

419(2) 4303 Houston (Disrespect to superior officer;
' insulting 1anguage to NCO)

442(3) 6767 Relmiller ,

Not Digested ...
2368 Lybrand (Disobedience)
3570 Chestnut (Strike NCO) . :
3988 0'Berry (Also at 422(5) (Insults and insubordination to NCO).-
3992 McKinnon (Insults and insubordination to NCO; disobey NCO)
- 4238 Flack (Draw weapon-against, and strike, NCO)
4550 Moore et al (Disobey NCO) .
10003 Rentzel (strike NCO)
10097 Rosas (Dlsooey NCO)

(1) Proof: Accused was found guilty of the following violations of

W 65: (2 using profane, insulting and insubordinate language to a noncom-
missioned officer, and (b) threatenlng to strile noncommissioned officer
on the arm w1th his beayonet., HELD: LEGALLY INSUFFICIENT AS TO THE FIRST
SPECIFICATION; LEGALLY SUFFICIEKT AS TO TEE “SECOND STECIFICATION, (1) In-
sulting Language: There wes a material variance betwezn the profane and
insulting language zlleged to hove been used, and the profane and insulting
language proven to have becen used,, ThHe words were literally different.
No phrase or clzuse of the 'langusge charged! was proved", In substance
and meaning the depurture was even wider, This variance-was fatal to the
specification which concerned the insulting lzngusge. (2) Threat to Strike:.
The evidence sufficiently supported the finding of guilt under this speci-.-
fication, AW 65 covers both threatening and attempting to strike., "The
former offense stops short. of the overt act - a physical demonstration
of force; the latter stops short of actually inflicting the battery upon
the victim." AW 65 "creates an.offense non-cxistent at co~mon law by
making it criminal for a soldier to threaten to strike a non-commissioned
officer,- Congress intended thereby to protect non-commissicned officers
from threatened violence of & soldier which did not amount to an attempt.
Mere, application of profane or obscene epithets to a non-commissioned
officer does not constitute a threat because the Article specifically and .
separately condemns the use of ‘'threatening or insulting language'. When
the accused 'cursed' * * * and 'argued' with him he was not making a threat.
He was using 'insulting lancuage' but he 1s not charged with that offense,.
However, he did something more - he 'swung at'* * %, The record does not
reveal whether accused used his fists or his rifle., From this aspect of
the evidence it would appcar that acccused's conduct passed into the domain
of an 'attempt', However, the fact that accused also made an attempt to
strike * * ¥ does not deny the fzct that the applying of profane or ob-
scene language * * * plus the attempt to -strike might ea511v constitute ‘a
most serious threat. Vhilﬁ the dividing line between threats eand attomnts
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AW 65 - INSUBORDINATE CONDUCT TOWARD NONCOMMISSICONED. OFFICER
423

is a fine one dependlng almost entirely upon the comm1351on of an. overt
act by accused in'order to-constitute the lattéer offense, it does not by
eny means follow that because an attempt is proved that such proof crases
evidence that might also prove a threat, * * * Proof of a threat only
cannot sustain & conviction for an attempt. Howover, the proof eof an
attempt may include * * -* evidence that will sustain a charge of making

a threat." This is esséntially a question of fact for the court.
(Ck_ETO_314 Mason 1943) : :

Accused engaged in a brawl, during which he cut a victim with a knife,
Thereafter, a non-commissioned officer ordered him to give him the knife.
Accused refused, on the ground that the order was given without authority.
Subseauently, however, end when he realized that he was about to be put in
the guardhouse, accused gave the knife to the Scrgeant of the Guard, He was
found guilty of disobeying the first non-commissioned officer, in violation
. of AW 65, HELD: LEGALLY SUFFICIENT. Accused had no right to refuse to obey
the first non-commissioned officer's order to give him the knife, and to take
it upon himself to decide who was the proper suthority to whom he should
surrender it., "To hold that a soldier would have such a power of determina-
tion would constitute a blow of the greatest magnitude to military disci-
pline." (CM ETO 1725 Warner 1944)

Attempted Ascault; War“ nt Officer: Accused was charged with (a)
rape in violation of AW 92; (b) asszult with intent to do bedily harm
by shooting D¥** with & pistol, in violaticn of AT 93; and (c) attempt
to assault a worrant officer with a pistol, in violstion of A¥ 65. He was
found guilty, with substitutions’ and exccptions to be subsequently noted,
EELD: LEGALLY SUFFICIENT. (1) Attempted Assault: "In sddition to the rape,
accused was found guilty by ercepticn and substitution of a simple assault
upon D***, in violation of AW 96, and was also found guilty of an attempted
assault upon chief werrant officer L¥**, in violation of AW 65, The findings
* x * are fully suported * * %, Furthcrmore, in the case of L¥¥¥, the
evidence clearly would hove supported a charge of assault with the pistol
rather than attempted asszult, hzd such charge been made. %hile at
common law there was no such of ense as attempted assault, an assault in
itself bei being but an attempted battory * * *, the offense exists in military
law by virtue of the explicit provisions of AW 65, This Article was added
in the 1916 rcevision of the Articles of Wer.and its purpose was 'to enhance
the respect of the private soldier for his non-commissioned officer' (see
Report No,130, U.S., Senate, 64th Congress, Feb 9, 1916, p.73). According
to the ICM, 1921 the part of the article relating to assaults covers any
unlawful v1olence against a warrant or noncommissioned officer in the execu-
tion of his office whether such violence is merelv threatened or is advanced
in _any degree toward application (sece CM ETO 314, Mason). Presumably, there-
fore, an attempted assault within the meaning of the article includes any
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INSUBORDINATE CONDUCT TO#ARD YARRANT OR NONCOA.IuoIONED AW 65
OFFICER
423

offer of violence which fzalls somewhere between a mere threat and an assault
as ordinarily defined in law." (2) Time of Trial: Although accused was
served two days prior to trial, it also appcars that defense witnesses were
brought from a distant point, which journeys required 4 or 5 days, Vefense
stated that there was no objection to the time of trial. It would therefore
appedr that accused had sufficient time to prepare for his trial, (3) Date
of Offensé: Although the specification charging a violation of A7 65 did

not originally include the date of the alleged offense, amendment to include
the date was made upon motion of the prosecution without objection by the
defense. The amendment was properly allowed, (CM_ETO 8163 Davison_ 1945)
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MUTINY OR- SEDITION - - | AW 66

424 (&7 66) futiny or Sedition: | L2h

Cross References: 454(91a) 20u5 Wilkips, Williams (Unlawful meeting
: ’ i - REY o P R A A - . Py . T . s :
: . L of military personnclffor-lnsubor-

N

Sk “" - dincte purpeses) .

. ;',A54(355jf?1920“ﬂor£oﬁ{(Qnsubordinaté'conduCtvto;'L
. ~ 4 iofficer) o BTN
: LT 1052 Geddies*(Join'a'mutiny)

. - Severdl accused -were .charged jointly with, and found guilty of, jcining
in o mutiny:against their commanding officer and; the military nolice in
violation of AW .66 (Charge I), rioting in violation of AW 29 (Charge 1I),
end -‘wrongfully possessing and using Governmont property in violation of AW
96 (Charge III), Motions for severance were denied, HELD: LEGALLY SUFFICIENT.
Each offense- charged was of such nature as may be:committed by two or more
persons, Therefore-a. joint cherge was entirely proper. The record of trial
reveals that ccre, and czution were-exercised both by .the. law member andﬂ;:
trizl judge advocate in the presentation of the statements of certain ac-
cused. The court was strictly enjoirod that a statement should be consi-
dered. only as cvidence agsinst the accused making the same (Johnsen v.
United States, £2 F. 2d.500; cert, den, 298 U, S. 6£€), The primary ground
of the motions, viz: the. necessity of .sccuring testimony of certain co-
eccused becomes idle in face. of. the fact, that twenty-three of the thirty-
. five gccused appoared as witnesses and each testified at lcngth and was
subjected. ta plehary cross-egamination. Considering the record of trial as
a. whole and the peculiar nature of the offenses charged, the court did not
. proceed arbitrarily or. capriciously in denying the several motions for
geparate trials (Olmstead v. United States, 19 F, 2d €42, 53 ALR. 14725
cert., den, 275 U.S, 557, 72 L. Ed. 424). It exercised sound judicial ..
discretion and,its.decis;bns will nc* be disturbed on appelate review

(CF 144367 (1921); Dig. Ops. JAG, 1912-1940, par, 395 (49), p.234; Anno-

tgtion 131 ALR, sec.VI,.p.926; United States v, Olmstead, supra).
On behalf of each and all accused a motion was made to strike Charge II
and III and their respective specifications, for the reason-that they were -
duplications of Charge I and its specifications and therefore multifarious.
The motion was denied, There was no ruliiplication of-charges. Joining in
a mutiny and committing a riot are separate and distince offenses. .:A
mutiny in military law is a revolt by two or more scldiers with or without
armed resistance against the authority of their commanding officers (5 C.J.,
sec,168, p.352, footnote 2; Cif 116735; Cli 122535 (191€), Dig. Ops. JAG
1912-1940, par.424, p.288), and the offense of joining in a mutiny requires
~ the performance of.an overt act of insubordination by the person accused
(Mcy, 1928, par.136b, p.151). Committing a riot is the joining in a tum-
ultous disturbance of the peace by three or more persons acting with a.
common intent either in executing a lawful private enterprise in-a violent
and turbulent manner to the terror of the people or'in executing sn unlaw-
{u% enterprise - in a violent and turbuwlent manner (54 C.J., sec.l, p.823; '
KCM, 1928, par.147c, pp.161,162), Proof of the facts constituting the
off?nse alleged under Charge III and its Specification (violation of 96th
Artlgle of War) would not in and of themselves prove either the charge of
Joining in a mutiny or committing a riot. Ths latter offense obviously
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containselements not embraced in the charge under t»é general article, and
conviction of the commission of both or either of said offenses would not
be inconsistent with a finding of not guilty under the 96th Article of War.
The accused may be found guilty of all the offenses charged without being
placed in double jeopardy for the same offense (CI" 230222 (1943), 2 Bull.
JAG 96, March 1943). )

Where the conduct of accused constitutes the violation of more than one
article of war, separate ‘charges may be made without subjecting the plead-
ing to the criticism of rultifariousness or duplicity. “In fact, such
practice ‘is dictated by common nrudence., In.the instant case the charges
were drafted in accordance with this practlce and are therefore free from
the asserted defects relied upon by defense counsel. In any event the
granting or denying of the motion was a matter wholly within the judicial
discretion of the court, and in its denial of the motion there was no such
arbitrary actien as would Justlfy dlsturbln" 1ts ruling (WlnthrOp, 1920
Renrlnt, p«251).

On behalf of éach and all accused motlons were made separately to strike
each cf the specifications and charges on the ground that the allegations
contained therein dé not $petifically allege the time, place, -and specific
acts as to each accused so as to sufficiently advise.each accused of the
offense. charged against him, It is exceedingly doubtful that the motions.
to strike the spe01flcet10ns were procedurally proper inasmuch as such
motions were founded upon alleged defects in the form of the' speci i ficetions
rather (hen defects in substance (Winthrop, 1920 Reprint, p.252), However,
even if the motions performed the functions of a motion to make more definite
and certain, or of a speclal derurrer {(were such pleadings known in courts-
rartial practice) (31 C.J., sec.404, pp.219,820), they were without merit,

With respect to the specifications of Charges I and 11, the motions are
premised on the assumption that it is necessary to allege as to each ac-
cused his particular conduct which constitutes joining in a mutiny (Charge

I) and committing a riot (Charge II). Such a contention entirely ignores
the true nature of the offenses. oo

The gravamen of the offense of joining in a rutiny is: (l) there was
a mutiny at =z specific time and place begun against ccnstituted authority,
ond {2) accused joined in it. Both specifications-of Charge I are complcte
in this regard, The parts of the two specifications which set forth the
means and methods pursued by the accused in "joining in the mutiny" are
but descriptive, and taken alone would not heve constituted a mutiny
(1t 125432 (1919), Dig. Op. JAG; 1912-1940, sec.424, pp.288,289), Each
accused was enti tled to be 1nformed as to where, when and agalnst whom
there was a-mutiny and that he was charged with having joined in it. With
such information he could prepare his defense or identify the offense as
a basis for a plea. of former jeopardy. Allegations describing generally
the conduct of the ssveral accused renders the charge of joining in a.
mutiny complete and intelligible, but u11@gat10ns partlculurlzlng the
actlons of each accused are not necessgrd
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The constituent elements of the offense of rioting are: (1) an unlawful
assembly consisting of three or more persons,(2)an intent mutually to as-
sist against lawful authority, and (3) acts of violence (MCH, 1922, per.
147¢; 54 CiJ., sec.3, p.8€30; 2 Wharton, Criminal Law, 12th Ed., sec,1269).

A Spec1f1catlon alleging these threce elements states facts constituting
the offense. Allegations describing the acts of violence committed are
essential averments inasmuch as it is:from them that terror of the popi-
lace is inferred, but they may be ge“eral allegations (2 Wharton, Criminal
Law, 12th Ed.,.sec.1869, p.2199). It is unnccessary to set forth the par-
ticularized acts of' each rioter, and if the same are contained therein they
are descriptive merely (Commonwealth of Massachusetts v, Frishmen, 235
Mass. 449,'126 NE 838, 9 ALR, 549). The Specification of Charge II meets . .
&1l of these requlrenonts and fully informed accused as to the exact

nature of the charge against them. :

Upon request of. the trial judge udvocate,,the law member instructed the
court that each written and oral statement of certain accused, which had
been admitted in evidence, was evidence only scainst the accused making
the statement and must not be considered as evidence against any other of
the accused. This was proper practice in this case, The statements them-
selves were devoid of 1ncr1m1natlon of other accused and were simple in
form. They could not possibly form an improper matrix of hearsay evidence.
In instances where the statements are simple, or names of co-zccused either
do not appear or are deleted, the practice followed in this instance fully
protects the rights of accused, :(CM_ETO £95 Davis et al, 1944)

Copied from III Bull JAG, pp.143-145 (1944).

H Y eeeceee

Accused officer, a chaplain, had a sergeant assemble a negro company
for him, He then addressed that compony, urging its members to disrsgard,
defy and rcfluse to obeJ the orders of their superior officer to be inspected
for weapons before going on pass and to work on Sundays, and to come and see
him irn order to get passes to go to church on Sunday, should such pesses be
refused by the commanding officer. He was found guilty of three specifica-
tions charging the sbove acts, in violation of AW 66, FELD: LEGALLY SUFFI-
CIE'T. It may reasonably be inferred that accused's ccnduct was with intent
“to stir up or "create" collective insubordination among the troops he was
addressing, Hes committed an- overt act when he had the sergeant assemble the
compeny for -him, and when he addressed thcem in the manner described, All
the necessary elements of the offense, including specific intent, apncared,
It was immaterial that no actual collective ‘insubordination resulted,  Eon-
trary to all principles of morality, religion and good order, accused
chaplain deliberately urged the colored soldiers to disregard the military .
orders of their superiors, "Cloaked with some apprent authority and armed
with rebellious and riotous ideas he disregarded the trust that his country
had imposed in him and éndeavored to foment class hatred, violence and
mutiny." (CN¥_ETO 2729 NcCurdy 1944) : '

%
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'When a nurber of the enlisted personnel of a company refused to com-
ply with the orders of their noncommissioned officers to fell out and go-
to work, they were told by 2 lieutendnt to report ‘to the recreation hall
There, the commending officer invited compleints, Afteér various criticisms
were voiced by the enlisted men and-a plain. indication thet they 1ntended
to persist in their refusal to work until cértain demdnds had been met,
the commanding officer ordered thém "to get out of Her”® wnd get on those‘_
‘trucks and go to work". Although they eventually complled they made né -
overt act to show an intention to immedistely comply.''(a) Seven primary-

" accused and 11 secondary. (dccused, whose dishcénorable dlscharges wepe sub-
scauently suspended) accused were jointly chargéd in whole ¢r in'part
with willfully disobeyving the lawful command «of their superlor officer: to
fall out and go to work, in violation ol AW 64. (b) Two primery accused,
together with four seccndurv accused, were chqrged jointly with bepin_;gg
2_rutiny with intent te subvert and override lawful militery authority by
concerted disobedience of the lawful orders of a noncemmissioned officer.
who was. then in the executicn of his office,' nd "of their commanding offie
cer, to fall out and go-to work, in violation of AW 66, (c) One primary
accused, with four secondary accused, v.ra charged jointly ulth beplng;gg
a_mutiny with intent to subvert and override lawful military. authority by
concerted disobedience of the lawful orders of a noncomm1551nned officer,
.then in the execution of his office, and their compeny commander to fall .
out and go to work, in violation of AW 6. (d). Four. .primary accused and
three seccndary accused were charged jointly with joining in a mutiny :
which had been begun against the lawful military authority of. the com-~ .
manding officer of their compahy and, with intent to subvert and cverride”
lewful military authority, with ccncerted discbedience of the lawful com=
mand of that cormanding officer to fzll out and go to work, in violation
of A% 66. The primary accused were found guilty as charged. Six of them
were given 18-year sentences, and cne was given a 15-year sentence.’ Thelr
dishonorable discharges were not susnended %hile the sccondery accused
received sentences after findings of guilt, their dishonorable dlgchargcs
were suspended. Hence, only the records of the rrimery accused arg be- ..
fore the Board ‘of Review for Chnsideratlon here., LEGALLY oUWFICIEhT IN

- PART; LEG&uLY INSUFFICIERT IN PART ‘

_(A) JOINT TRIAL: All accused were. jointly charged with a v1olat10n of
AW 64. Two several grcups were separately.charged, jeintly within:each
‘group, with beginning a mutiny, and a third separate group was charged
jointly within itself with joining in a mutiny ccrmenced by others--all
.in violatien of AW 66. The allegations of each AW 66 specification dir-
ectly connected the. accused named therein with the offensé charged in the

AW 64 speclflcation. The identical lcens of the offenses and the same-
detes were alleged in all of the specificaticns., The commanding officer's.
orders "to fall out and g go-to work" were set forth as a-basic premise of:
each offense, "There-is therefore exhibited on the face of the pleading .
a community of actien and ccmmon objectives of each and all of the accused
and this is true notwithstanding the fzct that each specification alleges:
a separate offense;" "The reascncble cénclusion * * * is that the of-
fenses charged ¥ * * glthough separetely alleged wers part and parcel of
one transaction and the feorm of the cherges and specifications" did not
create a barrier to a joint trial, The motion for severance was properly
denied,
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(B) WILLFUL. DISOBFDIENCE: Defense testimeny to tho effect that the core
monding cfficer hed merely "advised" the men t' go to work created at
most 2 conflict .in the evidence, Although all of the accused eventually
fell cut and went to werk,. yet this was not the obodience contemplated and
reauired by the order, The trucks for the men had to wait long past the
normal time to entruck fer work, The order called for immediate obedience,
The scldiers indicated no immediszte intention of ooeylng the order, und

rede no move to comply. (See below.)

ﬁC) THE_";UTINY"--IN GENERAL: Accused and cther scldiers, bllleted in-
huts .#3 and #17 refused on the merning of 6 March to "comply with orders-
of " the accused who were billsted in the recreaticn hall had knowledge cf-
the mutinous agrecment * * * and proceeded to act under it, although they
had neot reached the point of defiance of the order of Sergeant. Jackson at
the time of the arrival in the hall of" the ccmmending officer and other
officers, "Knowledge of this rec alcitrancy came to the atterticn cf Lt.
Johnsen, whoe thereupen gave orders that the company should report to the
recreation hall, Captain Hinton impliedly approved Lt Johnson's action by
his attendance at the meeting and.porticipation therein, * * * These un-
disputed facts give rise to the inference that the soldiers entered the
recreation hall meeting animated by the same spirit of defiance of authcr-
T ity that they had lately exhibited to thzir ncncemmissioned officers, *x¥
With thls condition confronting him Captain Hinton invited cemplaints from
his men, These complaints considered sepa”atelv and in solido unceénscicusly
reveal not only a critical attitude of the men toward their officers but
also that the men (including accused) intended to persist in their prior
defiance’ of authorltj and refusal to go to work until.their demands were
granted. ‘It wes against this background that Captain-Hinton gdvé his order
'to get out of her and get on these trucks and go to work'. There was no
overt act by any of the soldiers which ev*denced their intenticn to com-
ply immediatély with this command, Allowing the defense the full benefit
of its contention that prompt compliance was rendered impossible by the
intervention of Lts., Mikesell, Penninger and Withey, a considercd and bal-
anced anslysis of the ev1dence reveals a much deeper and more incrimincting
meaning inherent in this situaticn than such interpretation of ths evidence
offers., The over-all cvidence * * ¥ suppcrts the 1nferonce that the inter-
vention * * * did not prevent the soldiers from complying with the order,
but oppositely that they intervened because it was evident thet the ac-
cused and fellow soldiers did not intend %o cbey the order and that the
licutenants! efforts were purposed to secure cbedience ¥ % %, ¥ % % The
ultimate performance by the men ofthe same acts as reouired by the crder
after having been bribed by the promises of a:junicr officer cannct retro-
actively cancel their offense nor greliorate its encrmity."

"The ecvidence * * * fUllJ justificd the court in concluding. thet
some time betwecn the Maonigo meeting on 25 February 1944 hald at the cemp
in ¥ * * and the evening of 5 March vhen the corpany ouvrived at the * % *
camp, the enlisted perscnnel of the * * * Compauy, nuirsing grievances which
may or may not have possessed substance and rcr1+, entered inte an under- -
standing or agreement ameng themselves to refuse to pnrfcrm their usucl end
ordinary dutles on the mﬂrnlng cf the 6 M'rch unless cr untll thev sbcured
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fron their officers the premises of an investigaticn of cempony affairs by
the Inspector Genernl's Department. Members of the compsny billeted in
huts #3 and #17 pursued the soeme general course of cenduct and reacte
ddentically..tc the orders of their supericr nencemmissicned cofficer 'to
f2ll out and ge to work'. These highly incriminating facts when suprle-
mented by evidence of unrecst and:dissati:faction in. the ccmpany for, several
weeks prior tc the cvents at the * * * Camp, and of the conduct of the men
at the recreation hall meeting, coupled with the critical and subversive
comments made there by certain of their number, is substantial evidence
from which the court was”authcrized tc infer the pricr arrangementiand
understanding of the soldiers to subvert, cverride or neutrzlize superior
authcrity until their demands were grant.d.", :

(D) BEGIN A !UTINY--Davis and Smith: It could be inferred thzat these. men
were parties to the subversive agreement. However, this factor, together
with the fact that they pcssessed the necessary specific intent to over-
ride authcrity, did not suffice to complete the case sgainst them, "It was
necessary * * * in addition to prove that each of them among the first of
accused committed some overt act that had for its purpose the accomplish-
ment of the agreement. An overt act was both alleged and vproved, viz: the
disobedience of the command of Barnes, their superior noncommissioned offi-
cer, In view of the company procedure discbedience of this order was the
first act of defiance and opposition which would affirmatively put the
mutinous agreement into operation and thereby begin the rutiny." The sub-
sequent discbedience of the lawful order of the commanding officer was
superfluous to the question of their guilt of their AW 66 offensc,

(E) BEGIN A MUTINY--Ballard: The ncncommissicned officer told Ballard

. "to make haste, clean up and fall out™, "The men proceeded to perform the
order * * *, but before they could leave the hall and go to the trucks,
Captain Hinton and the other officers entered the hall .and the so-called
meeting ensued. Performance of the part of the order to fall out and go
to work was therefore rendered impossible. * * ¥ Hence the prosgcutien's
proof of the first alleged overt act of beginning a rmutiny, viz: discbey-
ing the commanding officer's subsecuent crder to gc to werk, the rutiny
had previcusly begun upon the disobedience of the noncommissioned officer.
"Those in the recreation hall did nct begin a mutiny:; they joined in a
mutiny." "A mutiny existed, Captain Hinton sought to quell it by his
order. When Ballerd refused to obey the order it was not an overt act which
related back to the pricr time whon the mutiny commenced coincident with
the events in huts #3 and #17. Rather hi: overt act (disobedience of the-
Hintcn order) was connected with the mutiny then in progress, The evidence
would most prcbably have sustained a finding of Ballard's guilt of joining
a mutiny, but he is not charged with that offense, The offense of
begigping of rutiny is a distinct offense from that of jciring a rutiny.
Proof of the latter offense does not sustain allegntions charging the
former., ¥ * * There is a fatal varisnce betwezn the proof and the charge
in the instant -case. '

(F) JOIN IN FUTINY--Gayles, James, Washington, Felders: "In censidering
the guilt of the four named accused of the offense of jeining in a mutiny,
two of the fundamental elerments therecf rust be taken as established be-
yond all deubt: (1) the existence of the rutinous agreenent between a sub-

stanFial'number of the enlisted personnel of the company and (2) that the
sgldlers had acted under the agreement and had preduced a cendition wheveby
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rilitery autherity had becn temporarily subverted, usurped end defied,

A rutiny existcd when Captain Hinten-eppeared befere his men." "The evi- -
dence with respect to the actions and utterances cof (the abeveznaned ace-
cused) * * * at the meeting is highly ccnvincing that each of them was

- fully cognizant of the agreement and was keenly ccnscious of the fact
that temperarily the. enlisted persennel hzd secured centrol of the com-
mand of the ceémpény, * % * There was therefore substantial evidence to
support the finding of the court that the four accused acted with full-
knowledge that a mutiny existed and ‘that the authcrity of the officers

of the company had been temporarily subverted and set aside. The burden
‘was also upcn the presecution to prove beyond a reascnsble deubt that
Zthese four/ * ¥ ¥ each 'joined in' the mutiny, and tec support such fact
procf was required that each of said accused cemmitted one or more overt
ccts evidencing their adherence to and unicn with the mutineers. The cvert
act was alleged", tc wit: the disobedience of the commonding cfflcer s
crder to fall out and go to work. It was fullvy proved,

(G) PLACE OF CONFINE, ENT: Ingsruck as Ballard hes been found nct to have
been ‘gnilty of beginning o mutiny in violation of A7 66, but is still
guilty of willful disobedience in violatlcq of AW 64, his place cf cenfine-
rent must be changed from the U.S. Penitentiary, Lewisburg, Penn. to
Eastern Branch, U.S. Disciplinary Burracks, Greenhaven, N.Y, (CM ETO 3147
Gayles et al 1944) p

After obtaining permissicn from his supcrior to colledét and impound
weapons of his company, a company cormender caused his company to assemble,
and gave its personnel a clecr and positive order to depesit their fire-
arms and bayonets on a truck as their names were called., The ten accused
herein were mambers of that company and were present at the tire, Rather
than ccmplying, thoy protested by dissident mutterings and murmurings which
finally ripened intc active and overt discbedience. They then left the
company formation, Ignering a definite command from the officer tc re-
ferm in militery order, they moved to a distant area, Thereafter, zlthough
approached by the officer and warned by him es to the consecuences of their
disobedience, they persisted in their refusal to obey--explaining the ‘
presence of snipers and the enemy, although they hed enccuntered neither,
Finally, the officer applied force to obtain the weapons. Prcmiscucus and
uncentrelled discharge of the firearms followed, resulting in the death of
a fellow soldier. Accused ten soldiers were found guilty of a violation
of AW 66, in that they had, while acting jointly and in pursuance of a
common intent, caused _a mutiny when they concertedly cnd willfully refused
tc obey the lawful order of their superior officer to turn in their rifles
~--their intent having been to usurp, subvert and override for the time
being, lawful military suthority, Their sentences included 40 years con-
finement each., HELD: LEGALLY SUFFICIZNT. (1) The ®vidence: Although ac-
cused argued that they had been. given the alternative of geing to the other
end of the field-in lieu of turning in their weapons, the court's deter-
mination cgainst them in this regerd is binding, While this case could
have been properly handled cs a willful discbedience in viclation of AW 64,
a violaztion of AW 66 was sufficiently proved., There was ccllective insub-
ordination and specific intent by ecch accused to override and displace,
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in comblnatlon with his fellow accused “the! po'ers of conmand and the»
authority of their commandlng offlcer Although the recalcitrancy and "¢
specific intent may have arisen spontaneously upon the giving of the "~
order by the officer to the personnel to dellver their weapons, there

is substantial evidence ‘that a consolldatlon of purposes followed im= -
medlately. Consequently, when accused 1eft the ‘company formation; the ¥-
existence of a conSplratorlal agreement may legltlmatel" and reasonably -
be inferred, That such agreement had for Ats purpose the retention of =
their wpeapons, in derogation of the officer! s authoritv,’ls manifest by
accyseds' conduct a few mlnutes later.’ They thereby succeeded in-tempo-
rarily setting aside the power and authorlty of higher command. ' *The -
necessary overt act of beglnnlng a ‘mutiny was shown by their dellberate,
willful and disobedient departure from the ‘company formation carrying
with them their firearms. All of the elements of the offense of begin-
ning & rutiny therefore existed --:(a) a conspiratorial agreement, (b).
specific intent.to displace and override superior authority, &nd (c)'the
~overt act of beginning a mutiny." Neither the negessity for nor wiadom

of the order of the company commander is a matter of concern herein,

(2) The Charge: Although it was alleged that accused had cavsed a mutiny,
it was proved that they had begun a mutiny. Notwithstanding the discussion
in Winthrop's Military Law and Precedents - Reprint, pp.578-583, which
distinguishea between the two terms."(but is qualified by the statement
'the terms are not necessarily so closely construed'), it would seem that
the verb 'cause'! -includes within its meaning the very 'begin'." The Board
:of Review in its appellate function may construe and interpret specifica-
tions., The. instant specification is construed as having charged accused
with beglnning a ‘matiny, (3) Statements by the Accused: When the several
statements of each of the .ten accused were introduced in evidence, the .
‘court’ was instructed that "any statement in any of the written state-
ments % % * which refers to any- of . the .accused other than the man. maklng
that particular statement is' inadmissible and irrelevant and will not be .
censidered by the Court. * # * The statement made by each accused is ad- -
missible only against the particular person who made the statement.! That
cautionary instruction was adequate to protect the’ rights of each accused,
Bince the statements were only admissions against interest, they were ad-
missible without proof of their. voluntary nature and w1thout the establish-
ment of the corpus delicti by independent evidence, (4) Sentence and Con-
finément: "The punishment for-violation of AW 66 is 'death. or such other
punishment-as a court-martial may direct', The Table of. Yaximum Punish-
ments prescribes no maximum limit of confinement," The 40-year sentences
herein are legal., "Confinement in a penitentiary is authorized upon con-
viction of the crime of mutiny in any of its aspects by AW 42 and Act 28
Jun 1940, c¢.439, Title I, sec.5; 54 Stat. 671 18 U%CA sec. 13." '
(cn ETO 3803 Gaddis et al 1944)

L T X I
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Accused was found guilty of "exciting" a mutiny, in violation of AW
66. EELD: LEGALLY SUFFICIENT. "Accused appeared at one of the barracks
of * * * on the night of 12 July 1944 and delivered an inflammatory language,
wherein he sought to stimulate the men to resist the regularly established
‘military author’ "v by not responding to the reveille call the next morn-
ing. That such . a2l proximately caused the confederated and joint
disobedience by t. - soldiers on the next morning is an irrefragable infer-
ence from the evidence; no other reazsonable conclusion is possible., The
soldiers on the following day not only refused to stand reveille forma-
tion but also persisted in their defiant conduct by disobeying further
orders of their superior officers., Throughout the day they celiberately
pursued a course of recalcitrancy and revolt that was not only intended to
usurp, subvert, set aside, and override military authority for the time
being, but in fact, did succeed temporarily in its purpose. The conduct of
the soldiers censtitute a mutiny." ‘"Accused's culpability is found in the
fact that he excited the men to this insubordination and temporary over--
throw of the supericr military authority of the company officers., Acting
singly and alone, he could and did commit this offense and the proof of his
personal participation in the mutiny which followed was not necessary to
convict him of the offense of 'exciting' a mutiny. It is highly signifi-
cant that he wore T/4 stripes, wrongfully and without authority, when he
made his demagogic apreal to the ignorance, passions and prejudices of his
fellow soldiers," (CM _ETO 3928 Davis 1944)
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. QUARRELS; FRAYS; DISORDERS A 68
In General 426

Cross References: 454(72a) 7001 Guy (Officer fails to stop figﬁ%
— between EM; charged under AW 96)

450(1) 4949 Robbins, Jr. (murder ensues)
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ARREST OR CONFINELENT A7 _69

(3) Breach of Arrest L27(3)

Escane from-Confinement.

427 (AW 69) Arrest or Confinement: -

 Not Digested o S
1100 Simmons 2753 Setzer

1479 Shipley © 2789 Woolsey
1243 Es}prue ‘ ' 2901 Childrey
1671 Artwell ' 3056 Walker
1737 Mosser = - - ... 3305 Nichelli
1856 Swartz | " 3450 Willhide
1965 Lemishow - . 3482 Martin .
2023 Corcoran 4030 Elser
2072 Douglass o 6383 Wilkinson
2098 Taylor 8632 Golding
219/ Henderson 10098 E§é§§i‘
2302 Hopkins _ 11468 Daggett -

2368 Lybrand
2410 McLaren
2460 Williams
2506 Gibney

2632 Johnson
723 Copprue

Cross Referencéé: 450(1) 438 Smith

Breach of A}rest

(3) Cross References: 422(5) 4376 Jarvis
422(5) 17 Yount (disobedience of officer;
drunkenness)

Escape from Confinement

Cross References: 399(2) 1395 Seunders (Penitentiary confinement)
© 416(9) 1645 Gregory
454(105) 3686 Morzan
405 4616 Molior
422(5) 9162 Wilhourn

(6) Physical Restraint: After his apprehension following his AWOL, ac-
cused was placed in custody. Pursuant to orders, a sergeant who was a mem-
ber of the military police was escorting him back to his home station., The
sergeant had signed a receipt for him. While waiting at 2 railroad station
between a change of trains, the sergeant permitted accused to go te the
latrine unescorted. Accused escaped., Among other things, he was found
guilty of escape Trom confinement, in violation of AW 69, HELD: LEGALLY
SUFFICIENT. The sergeant's "ill-considered leniency, of which the accused
took advantage to effect his escape, was not of a type to affect the essential
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27(6 . _ Escape ff@ﬁfgéﬁfinéménf

:

- character of the custody imposed. 'Confincment imports some physical re-
straint (MC}T, 192¢, par.139a, p.l53). ZThe sérgeang/‘was under a duty,
known to both him and accused, to physically restrain accused while
transporting him to his station and was armed for that purpose. His tem-
porary relaxation, under a misapprehension, of the strictness of the res-
traint imposed in permitting his prisoner to proceed to the toilet unes-

the fact that accused effected his escape by stealth rather than by force
rendered the offense involved no less an escape from confinement within
the meaning" of AW 69, (CM_ETO_3153 Van Breeman 1944) ..

!

) fnong other things, accused was found guilty of brecking arrcst, in
violation of AW 69, HELD: LEG/LLY SUFFICIENT. The only evidence of’ac-
cused's being pleced in errest in quearters on 5 Janucry "is the morning
?eport entry of thet date. Since this was admitted without objection,
it is decmed competent to show the status alleged at the time focused
absented himself from his orgenization on the 5th." However, in view of
the serious ncture of further desertion offenses charged agrinst this ecc-
cused, and the fact that the initial sbsence involved the identiccl act
which c9nstituted the breach of arrest, it would have becn prefcrable to
have omitted the latter charge. Its inclusion, however, did not prejudice
accuscd's substantiel rights. (CH ETO 8706 Twist 1945)

o e s S o ot
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... CLARGZS; ACTICH UPON £V 70

(1) Charges; Investigation o 42801)

428 (4 70) Charges; hction Upon:
CHARCES

(Cross References: 290(1) 170h Renfrow (Crlfmd cn.arge &s *Jért of
S record; Q:Lscrep ency) ‘

(1) Investigation:

Not Dl"esteo
336 Lamb (perfunc tery)

-

Cross References: (Also see Cil 229L77. Floyd, Weshington ﬁ/R

374 1100 Sirmons (Investiga ting Sfficer as defense cbunoel)
355 311% P“ov et (Desigretion of wrong Article of War)

L570 hovl«ms (Change crarge: rolrwestlgate)
5155 Ca“roil (Change c:erge' reiwestigate)
6597 Jenmngs (C :enge cherge; I“‘l‘"VCStl!’&uG)

394 In Cenerzl-—cesicnetion of vrong Article of ¥er)

422(3) 105 Orbon (imend after investigetion) '

L22(5) 75¢) Tmery (Investigeting of ficer appointed by accuser)

428(7) 255 Cobb (10' -er of subsequently-ennpointed 1r*vcst1gat¢ng

o fficer to take accuser's c‘targe cheet oath)
L33(2) L5684 Toods (Perf nctory )
L43(1) 6684 Yurtzugh (necessity for)

450(1) = 555 Tonsalve (rifht to counsel at)

L50(4) 969 Davis (Q?l:...SClCthI"&l rer__m“enenb)
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LT 70 - CEARCES; ACTION UPON

428(1) . (1) Investigation

fcecused was originelly charged with permi ttll’lb a m.llter ve vicle to
be damered b3 neglicent and reckless driving, in violation of AW &3; and
with wrongfully and unlawfully tuclng a “u.hu.r" vehicle, in v1olc.tion of

.

W 5. kfter “'1Ve<*tigc;tion by the inves ’*at}’z_’};__ officer, a further civrge
&lleginy the nanslaugnter of & third ; aarny curing the tr:m of the military
vel‘,Lvle, in violation of AW 93, was added. Mo acditional investigction was
subseguently had, HiLD: Although no further investigeztion was held subse-
uent to the addition of the charge uander AW G3, accused made no objection
tﬁ his trial thereo: . The latter cffense vwes indicated by the fects dis-
closed in the originel investigation. A further investigation vould have
been futile because it vould lmve merely reveasled the sane set of facts, fLo-
cused's substantial rights were not affected. The failure to-have an addi-
tiongl investigetion wes not preijudiciel. (Ci 10 393 Ceton,Fikes 1943)

"The napers accomenv ng the record of tridl fail to disclose when ihe

investigating of ficer herein was e”mou'xued but ther do dis close that the re-

nort of his investicetion is c.eted 30 Jenvery 1044 end that the charges

were referred for 'LI‘lZl on thet same dey, "":e record ¢lso shows thet the
Boerd of Officers were eépmointed to investirete the accounts of accused in
Tay 1943 and had aucitecd end checked oCCL’Sed'S entire records, The facts
involved had alresCy been fully imwestigated vrior to27 Jenuvary 1944 on vhich
date & -court was snnointed to try accused. 4 rev investigetion would

yield the exsct state of facts as did the —rior imwestigetion. It would he

a futile effort which would delay the triel end not »nrotect eny rights of
tiie accused * * ¥, The wnrovisions of 4L 70 are not Ju"‘l sdictional and are
for the bemefit of the epnointing esuthority." (CI. iF l?)”l Fepper l%h/

P

Klthough the recuiremert s of LU 70 as to an 1r~ves@ganlon were fully
met in the instent cese, '"the wrovisions of this Article with reference to
the investigation:of charges belore triel ere, in any event, not juriscic-
tionel (Ci: 229477, FlOJC} v (CH ITO 2636 Brinson et g1 l,LA)
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CHARGES: ACTION UPON £ 70

(la) Vitnesses Listed on Charge Sheet 4,28(1a-3)
(Za) Charge Sheet as Basic Instrument
(3)__Investipation; Rights of Accused

- Cross References:
422(5) = 5607 Baskin (Not listed; "surnrise")

.

(2a) Charge Sheet as Basic Instrument:

-

Cross *ieferences- .
. 385 - 6997 Jennings (utople new, over orlgmal charge)
! 390(1 2) See AV _3_2 gemrglly
L16(93 5196 Ford (paste over original charge)
433(2) 5004 Scheck (Entire record considered on appeal)
L5L(18a) 9987 Pipes (paste over originel charge) ‘

Not Digested ‘ ‘ ‘
3859 Latson (as basic instrument before court).

(3) Investigation; Rights of Accused:

Accused argued that hLe was not given adequate opportunity to examine
available witnesses at tle time of the investigation of the charge agains
him under AW 70. HELD: (1) "There is no euthority for paying ruleagq_ or
witness fees in such prelimintary investigetion." (2) "The right of
cross-exanination, made mandatory by statute, -is deperdent upon the
availability of the witneeses at the investigation of the charges, If
they arc not available, the *:Lgnu of cross-examination does not exist. Th
record of trial in tnlo case clearly suows that the prosecut ionts witness
were civilians, living * % 3% 60 1111us_u§{lstu“1t from the accused's station
and the f,eaaquartoro of the of sicer ordering tie investigetion,”" Stato-
ncents were obtained from these witnesscs by @ locel constable, and copies
thercof were forwarded, Thcy were rcceived three wecks prior to the _
trial, Accused and his counsel had "the time and opportunity to examine-
those witnesses, who would submit to cxamination, before the trial. The
-record shows that the accused did not object to proceeding ¥ * ¥*, The
word 'avgllable means accessiblc or cenable of being used to accomplish
e} purpose * % 3% There is no mcthod provided whercby these witnesses cou
have been subpoenacd to enmear before the investigating of ficer at the
headcuarters of the ofm.ccr ordering the investigetion, and there is ho
authority for the parment ef mtm,ss fees and mileage o“ suech witnesses.,

Under tsuch mrcunstances 3¢ % 2 these witnesses vwere n ot tavailable!
within the purview of Al 70 % % ¥,1 (€l BT0 25 Kenny 1942)

s sate o g e v
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A 70 © CHARCES; ACTIGIT UPON

428(3a, La) _ Ba Dilatory Filing of Charges
‘ S Aa .Jo:Lnt or._ Scoarate C,'ar%s

(22) Dilatory Filing of Cherges:

"The of:i"cnse of vhich accused was conwicted, leaving post in violetion
rannened on 1u Septerber 1944, So-far as appears, no stens were
taken to b‘ ng hin te trial for this offense, uantil his absence from 2 to
16 Jonuery 1645, The testimony as to a&ll three of fences is conflicting end
uacertein, and the court acouitted him of the latter two, The evidence
is suificient to sustain the findings of guilty" cn the L% 96 charge, 'but
in view of the circumstences of tle oifense and the trial, I belicve' the
30-reer sentence snould he reduced, (lSu Inc, CI’ I10 10935 Cuturroz 1045_2.

(42) Joint or Senerete Charges:

Cross Jefercnces: (Llso see indivicueal cuses)
L2l 805 Devis
L50(1) 6255 Thurman
7516 Reiley 1ley (murder-rane)

450(L) 6148 Dear, et 2l

451(9) 2927 Flening {Only one sccused tried on a joint cherge)

~feccused X and Y were found guilly of a o
repe, in violation of AW 3. IELD: LiCLLLY f’ol'fuCIZ'»‘:{ as
’~g.ccm_on charged tiat X dd, in conju v,
comzmit r‘pe, corxmit en asssult woon the victin bv willfully and ;
1oui"f tirowing her unoinl the ground, The evidence clearly cstablishe
thet both Z ond Y took wert in a joint asseult upon the victim with the
¢llsged 1’1’&«,;‘,. A scrious quo stion ie SrGSe ented in conncetion with the
charsc oriinet accussd Y, Zlimdnating from the speciiiccotion &3l descrip-
tive CJ]\,.chJ_LOﬂ, the same is as fdllows: "K-% % %, did, ia conjunction with'
% with intent to cowdt ¢ fdlony, iz, reme, commlt en as 52t 1t upon
by villfully and Tcloniously dr‘?g fing enc¢ throvine tre scid
uson the ground." With resacet fo the Tors of spocificction in chierzing a
joint offence, th Yenusl for Cowrts-tartiel (1T, 1927 epemix 4, »er,

£, p 237) nrovides as follows: 'f, Fora of syucificction in joint of feasc,—-
In the coso of & go;nt of funse each eccused mey be dizrged as if he slone
ves concermC or the ﬁm,cifi etions may be in eccordchnce, vith the -rincinles
of the Tollowing 5, denerding on the decision of the nerson »re-
ferring the cherges es to Low the nersons concermed should be tried:

-
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CHARGES; ACTION UPON W 70

(ha) Joint or Seoaratc hargcs L28(La

In- tlﬂat Private-h, Company**, #¥¢ Infantry, and Privete C, Compeny

¥k *et Infantry, octlng Jointly, end in pursuecnce of & common in-
teat, did (herc cllege placc, time end offense, as when charging one

person),

In"that Pr'r\zwD A, Comocnv e '>“<-Infc,ntz*r end Privetc B, Compeony -
%ﬁi‘,""*H('Infngbry, avtlng 301r1tly and in pursucnce of & common intent,
did;, in conjunction with Private C, Co:.. cny, Wednfertry (here ;1lcge

place, time and offbnsa,)

4 -

EYRYXY

In thet Private C, Compeny’st, =Infentry, did, in conjunction with
Privete A, Coruany'ﬂ“)’f e\“ﬂ”’ninfcntry and Prjvcte B, Company %, #56¢In-
fantry (here ellege place, time ané offcnse) .

It is menifest thet the gpecificetion in the” instent case is bzsed on the
third of the suggested forms ehove set forth, An enalysis of the three
forms will reveal their exsct purpose: (a) Thefirst form is irntended

for use vien A and C are 211 of thu joint nernctratars of 2 crime end it
is intended that thoy should bé cherged jointly end shell be tried,” (ALl
of the joint perpetretars are cherged together and ere to be tried), (b)
The second form is-interded for use vhen &, B and C &are thre joint perpe-
trators of & crime, and it is intended ths ot only A end B shall be cherged
jointly and shell be tried but thet C, while joint actor is neither’to be
cherged nor tried, - (Two or more of the joint perpetrators are charged
end ere to be tried, but one or more are net to be cherged end tried).

(c) The third form is intended for use when £, B ond C are the joint
perpectrators of 2 crime ard it is intended thet only A shall be cherged
erd tried but thet B end C while joint actors are neither to be charged
nor tried. (Only one of the Jjoint ncrpetrators is charged and is to be
tried, and onc or sorc cre not to be cherged end tried), Certain funda-
mcntd_ principles of plcading must bc doserved in drafting specifications:
and the primery onc is thal o specification "must specify thp material
fzets necessary to constitubt o thic clleged offense!, 3% 3% MAn indict-
ment, informetion or compleint must be positive in respect to the cherge
thet the person accuscd committed the crime which renders him amenable

to the cherge end must dircctly end positively allege every foect.nccessary
to constitute the erims. Nothing con be cherged by implicetion or intond-
ment; nor is it sufficicnt to chrrge any metericl matter by way of ergu-
ment, or as based on suspicion; the offcnsc connot be chirrged on informa-
tion and belief, nor con the averments be 2ided by imeginetion or prosump-
tion, % % ¥ MThe gllogation of the indictment or informet ion must be
direct and certain as to the person charged, ** % %' The v'ords of action
in the prescnt specificetion ere i'did % *

who is pecifice 1** connceted with this verb ph rasc WY % % 9 gid w w®

% 3% com .m_t e assoult, It is X

¥
commit en assault". The prepositionel phrasce "in conncction with * % * YN
is dcseriptive onlysy it describes with whom X wes associcted in the
commission of the essault, The prepositional mhrase "with an intent to
commit & felony" refers to X, not Y, The meaning of the specification
becomes obvicus: "X, in con‘unction with Y, end-with intent to commit
a felony, did cormit an assezult, ctec." There is, tlerefore, no allere-
tion that ¥ committed any of fense, The specificetion violetes thefunda-
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£ 70 CHARGES; ACTION UPON

120(42) ‘ " (4a)_Joint or Scpercte: Cherges

-

nentel princinlesof plcading that the indi ct.,‘mt infornction or campleint
must bHe "\Oolth(, in resnect to the chergo thet t‘p nerson accuscd conid

e erime which ronders him emcneble to the cherge.” Tie rcsul't is th

the ingbant syecification feils to allofe a cocuse of cction apeinst Y.
Fe wes brouzht to tridl uvpon ¢ sweification which wes fetally defective
&s to kim, Such dofect wes not weived by his nloe to the generel isw
his feilurc to reise the question during triel., It wes on org
c;i‘uct which mullified the vhole nrosceution sgeinst ¥, It mey be ¢
b1t Boord of Roview unmon cpndllete ruview ¥ ¥ %, Tre provieglons<o

37 o not mermit the Dorrd of Review to imore this situstion. (1T
oer 7%, » Th.) The crror in the specification zs creinst Y is not
)

. :3
O

y

1

-

.-

thet ¥ caumitted any of fense, Ls & conmquence the defect is not vwithin
the purview of .the curetive stetube, and is fatel to these proceeciaps.
z’zs to ceccused ¥, the record of tricl is legélly insufficiert to sunport
16 findings of guilty eand the seitence. (Digest teken “rom I” *‘Ll J2 C
p 59- C 1.) - (CE 270 262 Piondi-lnite 19L4)

| ———r o vt bt

31k~



CHARCES; - ACTION UPON . NILT70

(5) Muwltipliestion of Cherges 128(5)

(5) Multiplicetion of Cherges Besed on Single Act:

Not Digested

8L7L Andoscia (AW 75)

Cross References:
395(4L)  Sce gencrally--inconsistent finding
421(2) 3601 Smith (hws 63,6L,65,56)
L24 895 Dovis (Joint rmtlnv, commit riot)
428(8) Alternative pleading; sce generslly
433(1) 1109 Armstron (A‘*f 75 drunkcnness)
433(2) LS74 Dlsen (AW 75, two spocifications; one trenszction)
669L War nock (AW 75, fatzl to onc SDOlelc ction)

115 8164 Bru.me (&% 59 and 95; fzlse retwns)
L50(1) 5764 Tilly (A7 98,96; murder; disorderliness) -

450(4) 6193 Perrott (ourglgry—houscbrcaklng)
L51(6) L5606 ucchr (2eszult; disorder)
. 451(17) 3454 Thurber (u:bozzlcmuuts, felse officicl reports)
L51(352) 952 Losser (AW 2 lerceny; diffcerent itcams)
451(38) 2736 Dcvis (lerceny)
L52(9) 97k Crecn (AY 94 laernJ 2nd wrongful disposition)
453(10) 10362 ‘hndn crch (AW v5 cnd 96 drunkenness)’
453(10) 3303 Crou.cn»r (457 5 drunk ond disorderly of flCCI“ Vi
96, officcr strikes NCO)

453(11), 1197 Cerr (AU 95-96) .
1453(202) 9542 Iscberg (censorsh ?p violetions; both under AW
95 &ond 96

454(13) 2905 Chanmen (ste tLtory repe ettompt; sodomy, contribute

to minor's d\,llncm,ncy)
) 7506 Herdin (Bleck rmorket under both AW 84 and 96)
) 7245 Banum (A% 9% and 96 sccrocy violation)

454 (18
45L(E1

—

-
33
[33

Accused wos found guilty of woth (2) esscult vith intent to commit
murder, byistriking two militery nolicemen with his fist end 2 knife, in
VlOluthrl of & 93; and (b) mrongmlld interfering vith those sme two
militery policemcn, then in the execution of their duty, in violation of
Ay 96, HELD: Zven though it 18 obvious thet pert of the proof in support
of the first charge wes elso rccessary to support the second cherge, yet
no irprooer multiplicztion of cherges resutted. The policy announced in
)CH, 1928, per 27, p 17 wes not violeted. (Cl BTO 503 nichmond 1943)

e e b e
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3 70 CHARGTS; ACTION UPON

426{ 527 - {52) Nolle Prosequi:
O\ 8 L), 8. qul
{6) Servicc on hccuscd
..CZJ Slgnbtura, ond (k uh
(37,
LSF—.)-...:... .13, -I’Q A ql‘,.... . ’

Py i ’ . N\ ‘
Cross Refercnces: 395(49f) Cee gemrally)

&
{6) Seruics_on hcoused:
Cross Heferences: :
422(15); Tridl vithin Pive doys=—sec genorally
433(2) 3CLE P“ulprlgo (by TJA, before reference)
450(1) “j22 Creen (f7il to WrVe)

~twc cid Octhe

Cross Acferences:
335 4570 Feviddns (chenpe chirge ofter investipriion; no ru—-swoor)
5155 Corroll (se ‘
€997 Jennings (seme)
) 5194 Ford (secic)
1) 1056 Or“on (seme)
) 5651 wgrnock (saﬁo)
3 99CT T

bS T\,ku')
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CHARGES; ACTION UPON AW 70

7) Signeture end Ozth 428(7,72)
3h1thdrgv61 of Chcrges

A duly eppointed investigeting officer edministered the octh on the
cherge shcet to the eccuser, "His of ficicl character is siiown as 'Inves-
tigeting Officer'". HELD: "Investigating OfflCGI‘S, 2s such, heve cuthority
to administer ceths only with respect to mettcrs in conm ction with in-
vestigotions they arc detailed to comduct (AW 114)." However, this inves-
tigeting officer wes not ceteiled to investigate tl"e instent cherge until
the doy after theroath was edministered, Yot no objection wes reised to
this irregularity, and accused wes not nrejudiced. (CM ZTO 255 GCobb 1%’_2

Defense did not cbject to the triel € the accused upon a charge end
specificetion which were unsupported by the accuser's oath, EILD: No in-
jury bo accused's substentizl rights resulted. (CL ZTO 393 Caton-Fikes

1943)

|~ —— e ¢ oy e

An additionzl cherge and specificetion herein were not sworn to .
HELD: Although it epnears thet the odditioncl cherge and spocificetion
" were added without the knawledge or cpprovel of the accuser, they were
duly investigotcd pursucnt to AW 70, end were rcgulerly rcferrcd to tricel,
A copy of the odditionel chorge end spocificetion was served on accuscd.
The defense rciscd no objection, No prejudice rosulted.  (CM ETO 531
Ithurkln 1943) ‘

—— e = e e e

(72) v ultbdrwml of Crarges:

Cross Rcferences: 451(2) 4059 Rosnich (by court)
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_{n_f_L 0 : . CHARGES; ACTION UPON

- 428(8-9) 83/ Specifice tlons) uu_”’ilcmncl
. Soecificctions: Alternctive Plcecding
(9) S o] ‘cja chtlon ‘L,mvnc ek 1t s

SPECIFICATIONS
(8)_Soceificctions; Sufficiony in Gererel: -

Cross Refercnces ,
415(9) 51“6 Ford (veguc and 1qd911n3.tu no & jction)

L33(4) 9259 Bleck (construc generslly) -
£50(4) 7076 Jonss (scverel repes proved, but only one cherged;
, usc first one)
451(2). L92 Levis (1’1.11&:%6 an assoult; nrove severcl motion to
' clect R

€e) ilternctive Plecding:

Cross Refercnces
433(2) LO”A Olscn (&1¢ 75)
Li3(1) LL4L3 Dick (AW 86--leeve post; sleep on nost)
451(01) 3475 Bleckwell (erson) -

(9). kucndments:

Cross “ferences:
- 38 5555 Slovik (ecnend ﬂi’tpr uw\,stlg’uoo)
14,23\1) 8163 DL "~0“1 (cmend to imelude dote)
L28(7) See in genersl--fiilure to resicn ._;d roverify ofter)
451(50) 1554 Pritcherd (deny defonsc's notion to emcnd) «

It was clerged thet the cllerfed of fenses occurred on 27 June end'l
July 1943, The proof showed the dates to be 23 Julv ead 26 July 1943, Over
onjection, the sxcificshions vere onerded to conform to the evidence.,
ALD: The m,ndma,lt wes legelly normiseihle.,  The defense steted thet e
coitinuance wes not desired, (4, 17 192¢, Per 73, p 57) _( 1 5T0 2128 Pri me: 1SL4)
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CHARGES; ACTION UPON £ 70 ‘

(9) Spec uf ication; Amend 428(9-10) ‘
(10) S_p(,.cJ.fl cetions Dates

Accuscd wes cherged with cmbezzlamcnt, in violation of Ai ¢3, Dur-
ing the tricl, an $18.75 item in the specificetion was amended, bub the
emendment did not cherge the total $226.50 velue of thc totcl property
¢llcged to hove been embezzled, HELD: "The cmendment neither altered
the netwe nor increesed the grade of the offense, It did net subject
accused to liebility for eny grectcer punishment.'" WIhe court mey during
triel permit the appropricte amendment of a defcctive specificetion which
originzclly wes sufficient to apprisc the accuscd foirly of the of fense
intcrded to be charged, nrovided it clecrly spncers thet the accused has
not becn misled, ond thet 2 continuance is unnecessery for the protection
of his substentiel rights % % %, Had the original occificetion elleged
cibezzlenent of $18.75 and no more, amcndment by the cowrt to meet the
proof adduced would hove been unauthorized es increesing the guentity of
the of fense originally alleged (I1CH, 1928, per 104c, p 99) Hed the
emendment - affected the cornus of the embezzlement sub stituting bonds
for monegy, for example, it vould heve been unauthozized. Such emendment
would heve chonged the cuclity of the orig.inel of fense, 2lleging in lieu

thereof, one sepcrote and distinet * * %, Since the amendment affected
neither the quelity nor the cuc,ntlty of tlﬂe offense originelly elleged,
the court properly mermitted it * % %,n ° (CM BTO 1991 Pierson 19LL)

—— i capn T v o

(10) Specifications: Date:

Cross References: (See individuzl topics)
385 5953 liyers (AW 58-28)
6842 Cllfton (& 58-28)
9975 Atrhans (AWOL terminction; proof)
L16(62) 2473 mntwcll (AWOL termination; proof)
395(11) Veriecnce——sce in gencrel
L22(5) - 7584 Mcry (feilure to repeir)
433(2) 4565 lioods (AW 75)
L6991 Knorr (AVOL terminction; not plecded)
4995 Vinson (AWOL tcrminetion; not plecded)
450(1) 5764 Lilly ("on or about')
L53(18) 2727 lioodson (dcte varicnce; two de ys)
453(202) 9542 Tscnberg (varience; Mon or about!)
L54(632) 7570 Ritner (wrongful fondl:mg)
10166 Gaffney (*“on or aboutt--not digested)
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£1 70 ' ' CHARCES AC'I([ON UPOH

428(11~12a) (11) Snecificetions; Identity
' .(12‘) SheC_;.flCLt'! ons; Plece
(122)5ncci ficetionss Velue

(11) Snecificcvions: Identity:

Cross ilefcrences:
295(11) = Veriance--sce generclly
433(2) . 5004 Scheck (foilure of proof)
L50(1) 435 Smith (confusion, between pepers)
452(18) 5666 Bowles (identity of stolen truck)
454(1ea) 5032 Brown (ownership; AW 3-8L)
LLSL,(5C31) 411G .vlllls (doseription of repo victim os “h:ms”)

(12) meci fice tlo*m Plece:

‘ Cross Refercnces: _
385 5312 Zender (proof of)
395(11) TJuI'lr.’C(;——Sbc, in generel
422(5) 7581, Amery (fell to rereiry plece end time omtted)
L4 (3) 9144 verren (feil to nrove plece)
L54(638) 7570 Fitner (indecent fowcl;ng)

Cross Rcferences:
395(282) Welug--scc in gemerel, re proof
45&(1uﬂ) 5539 Hufondick (olgclx reriet)
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CHARGES ; ACTION UPON AW 70

(12’0_} Specifications; Conclusions; AW 96 428(12b-13a)
(13) Sgeuucctlons Internretztion _ '
(13a) Specificetions: i 111%113,)*_Lplewfullv

yelonloL oly”—-omlt one or more > words.

{12b) Specifications: Conclusions: X7 96:

Cross References: (see indivicual tO*)lC" ge"erallj)
453(10) 10362 Pindmerch
L5L(18a) 9987 Pipes : -
L5h(22\ 3044 Mullanev (seel.zshington letter, folloving digest)

(13) Specificetions; Interpretition:

Cross References:

L08 See in fve}‘e ral

LAL(3) 5255 Duncan (b" Board ofReview)

L50(4) 3740 Saﬂﬁef‘u (by Board ofsleview)
451(50) 2786 Coato-Carcia (by Board of Review)
L54(7) L235 B&rtholonew (0’7 Board of Review)

L5L(18) 3456 Neff (notice to accused)
454(3%a) 7553 Sesdine (by Board of Review; draughtsmen not aware)

(13a) "iillf vllv . Unlawfully, Feloniously"--0Omit One or Yore of Words:

Cross References:

450(1) 6242 Vesley (mrder--lesve out minlawfully")
L50(2) 4LGC3 lieyTﬁerert-mcnslaur hter: leave out 1ywillfully")
451(50) 393 Caton-Files (maqslaug‘wter- ormit Mwillfully")

LLSA(lEig_) Qo8 P:mes (h1ack natket of fense)

L54(372) 1366 Jzﬂ_r*lﬂsh (érvnken driving charge)

45L(C3) 2550 Tellent (repe; omit one vord at first trisl double
" jeopardy)

454(%2a) 4704 Filburn (throw hend grenade in bivuoac, Yot alleged
to heve been wrongful or unlawful Insufficie:

~321~


http:nflis.11
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428(13b-15a) . (13b) Specifications; Multifariousness
N "(IL) Specifications; Several, Constituting Sinple Offznse
(15) Trial Within Five Days . .
- (158) Advice; Staff Judge Advocate

(13b). Specifications; Multifariouspess:

———

Cross References:. :

L51(2) 492 Lewis (ellege onc asseult; prove several)
450(4) 7078 Jones (allege one rape; prove several; use first)

433(2) -+ 7391 Young (AW 75 case) :

" (14) Several Specifications Constituting Single Offense:

Cross References: .
L28(5) See multinlication of charges herein.

(15) Trial Tithin Five Davs:

o
Py

Not Digested

3173 Steele 8083 Cubleyv
4988 Fulton 8732 lieiss
5032 Brovn 9235 Simmons
5359 Young - 9393 Leed

- Cross References:
. 3835 5155 Carroll
5958 Perry
L416(9) 4756 Camisciano o
10331 Jores .
423(1) 8163 Davison '
433(2) 3937 Bigrow
39L& Paulerico
L5 Delre |
456l Vioods (lead.case)
1630 Shera
LE20 Skovan
5004 Scheck
511 Acers
5445 Dsnn
. 433(3) 5255 Duncan
L45(3) L4443 Dick
450(1) 3649 Mitchell
45L(01) 3475 Bleckwell

(15a) Advice; Staff Judpe Ldvocate:

Cross References:
395(47) . Swbsequently sits as law member
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MISBTHAVIOR BEFORE THE ENENY AW 75

(1) Specifications -433(1)

.33 (AW 75) xlsbehuv1or Refore the Bnﬁmv

~Cross References:

(1) Specifications:

Cross

References: 433(2)
433(2)
" 433(2)
433(2)
433(2)
419(1)

©433(2)
433(2)
433(2)
433(2)
433(2)
385

- 385

- 433(2)

- Not Dirested (In General)

3Q9(5a) 1249 Marcbettl (plage of confinement; n111tary

offense)

1693 Allen
€28 Carnonter
4783 Duff
4820 bkovan

”359 Yo g
6376 King

4564 toods

4740 Courtney

3196 Puleio

4074, Olsen

4570 thKlnS (22-58)

5155 1rroll (28-52)

8&74 Andosc1a (multiplicity; two specs.)

212 Reale (2bandon company)

- 1408
- 1409
1479
3453
3722

- 39¢8
3989
4005
4285
4967
4286
5770
5513

- 5346
- 5646
_o 5901
. 6050
5666
6198

-, 6961

Sarageno
Plcczkomskl
§g;plav
Kuykendoll
Skamfer

0'Berry (digested in “art at 422(5))

Folse
qumner v
Gentile
Jones
Turner

1

Kieffer (2 Lt-50 yr sent)

Sexton

Hannigan (fail to adv)
Sorola (ment. cap.; ‘marijuana)

Taylor (men.cap,)

Guttman ‘(ment. cap. )
Bowles et _al :

Risley, Jr. - (seniences)

‘8A7A'Kﬁdosc1a (sa nltv)

8L92

Ulnters Jr

' 8759 Lopez (fail to con+1nue

with patrol)
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aw s MISBEHAVIOR BEFORE THE ENENY : £h

-‘QQQKQI a) Snécificatiogg»:u,. X

Accused was found guilty of misbehavior before-the.enemy in.violation of .,
KN 75, as descrited in two specifications thereunder. Both specifications
covered the same general subject matter, The:first alleged that, by his mis-
conduct in becoming drunk and disorderly, he had endangered the safety of his.
Battery, which it was his duty to defend. The second alleged that, by his
misconduct in becoming so drunk that he was tinable to perform his dufles as a
~ cannoneer, he had endangered the safety of his Rattery,which it was hig cduty
to defend. HELD: LEGALLY SUFFICIERT. (1) Spedifications: Since there was
actually but a single offense herein, two sn801L1catﬂcna should not have been
set forth by the pleader. "Trere: wos but one ‘offense cherged, viz: misbeha-
vior before the enemy which consisted of becoming drunk and disorderly to the
extent that (accused) was unable: to perform his duties as cannoneer of the
battery." The pleader undoubtedly used Form 42, App.4, p.244, ECM, 1928, to
state offenses under the following ‘portion of AW 75: "Any * ¥ ¥ soldler,
who, before the enemy, * * * by any misconduct * * * endangers the safety
of any * * ¥ command which it is his duty to defend ¥ * *," However, the
plesder's intentiocn did not confine the prosecution to proof of an offense
under the above clause, because .the specifications contain allegations of
fact which constituteé-offenses under’ enother provision of the Article of War,
The phrase, "which it was his duty to dnfend", may be rejected as surplusage,
There still remains allegations which "state facts sufficient to constitute
an offense under the clause * * * which declares that 'any * * * soldier
who, before the enemy, misbehaves himself' is guilty of an offense." "The
specifications, as consolidated and reconstructed under ‘the authorit:- of the
foregoing rules of law, therefore become one spe01f1cat10n as follows:

'That accused, while before the enemy, did misbehave himself by becoming
drunk and disorderly to such degree that he was unable to perform his duties
as cannoneer." The evidence sufflclently sustains a flndlng of his guilt
thereof. (2) Other Offenses: It is to be noted that- uncontradlct;d evidence
herein showed that accused was guilty of aquitting his-stetion for the rur-
pose of plundering and pillaging, and engaging in those activities, "Accused
should have been cherged with such offense, It was easy to allege and easy to
prove. Nuch time and effort would hsve been saved, and the complicated legal
problems involved in this case under the present sp601flcutlons would not have
erisen." (CM ETO 1109 Armstrong 1944) -

While his squad was engaged -in active combat duty vith the enemy, accusad
ammunition bearer deliberately left the line of "advance without authority, and
- remained in a gully to the rear, He was found guilty of misbehavior before the
enemy, in violation of AW 75, HELD: LEGALLY 'SUFFICIENT, (1) Specification:

The gravcmen of accused's offense was contained in- th@~follow1no that he,
"being present with his company while it was engaged v1th the enemy * * * did
* #* ¥ shamefully abandon the said company, and seék- safety in the rear.,"

The specification followed the portion of AW 75 which relatés to the abandon-
ment of "any fort, post, camp, guard or command." Said. portlon of the Article
of War may be diagramed as follows: :
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MISB“”HAVIOR BTFORE TEE ENENY o Aw 75

O SpeclPlcutlons 433(1)
Any officer (1) misbéhaves himself
or : before (2) runs away
soldier the or
who - enemy (3) shamefully abandons
or
(4) delivers up 7
E or : any
(5) by any (a) misconduct fort
(b) disobedience endangers post which
or the guard it 1is

(¢) neglect safety of ‘or -his
' . other duty to
command defend

Specifically, the allegation was designed to fall within that part of AW 75
which refers to "any * * * soldler who, before the enemy * * * shamefully
abandons * * % any ¥ * ¥ commend which it is his duty to defend". This con-
clusion remains, althouvh the olo der did not include the relevant allega-
tion, "which it is his duty to ‘defend". The pleader stated that accused "did
shamefully abandon the sald company, and seck safety to the rear", This was
equivalent to an allegation that he "did run away from his company." It is -
held that the specification "clearly allsged facts constituting an offense
under the clause of the Article which denounces as an offense the act of a
soldier who 'before the enemy runs away'". Secondly, "the specification
fails to allege in.the words of the statute that accused was 'before the
enemy' when he ran away from his company, However, it does allege that he
was 'presentAwith his company while it was engaged with the enemy'." It was
adequate in this regard. (2) "The evidence establishes beyond a reascnable
doubt that accused was guilty of- 'g01ng to the rear or leaving the command -
when engaged with the enemy' and this constituted an offense” under_Artlcle
of War 75, (CM _ETO 1249 Marchetti 1944) (Mimeographed full opinion mailed.)

- - -

7

,Accuéed.was on 24-hour duty as surgical technician with an infantry
medical detachment., He was located at the regimental aid station, before
the enemy, 2-3,000 yards away. It was shown that he became drunk; that he

deliberately removed the firing pin from a fragmentation hand grenade;
eaused its fuse to be ignited; and threw the grenade to a point where it
exploded within six feet of two of the personnel of the aid station and

in the immediate vicinity of two others; and that the explosion endangered
the lives of these four soldiers, in addition to his own, Accused was found
guilty of a violation of AW 75, in that he did, while before the enemy,

by his misconduct, endanger the safetv of a regimental aid station which

it was his duty to’ safeguard, "in that he did become drunk and in the
vicinity of personrel of the * % * Regimental Aid Station, did throw a

live hand grenade!, HELD LEGALLY SUFFICIENT. (1) The Specification
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Aq 75 - FTSBVHAVIOR BLFORE THE E EFY

- gii&ll . (1) Spec1ficatlons .

herein followed Form 48 of the MCHM verbatlm, w1th this exception: Instead
of . u31ng the-phrage-Ywhich ‘it was his duty to defend", it used, "whlch it
was his duty to safeguard". No error resulted. AW 75 "is couched in broad
phras=ology for “the evident purpose. of encompa531ng various acts of mis-
conduct too numsrous and accomranied by too many varying types of circum-
stances to admit of specific enumeration, .Its very ‘title, "Misbehavior "=
before the Enemy", corroborates the breadth’of its scope * * *," The clause
in this specification was prOper, "despite.the fact that 'defend' is a
generic term which is more inclusive than. tpafeguard'." (2) Aid Station:
"Even if it be assumed that g roglmental aid station is not strictly a
'fort post, camp or guard' within the meaning of AW 75, yet it is clearly
an otber command' ‘of the same general class as those enumerated." The
1nstunt spElelcatlon sufflﬂlently alleged an offense, when it alleged

that accused endangered the safety of the reglmental aid station.,

C(3) Intoxicatlon' "Misconduct, like running awav, is but a part1CL1Qr

- form' of ‘misbehavior spec1flca11v made punishable by the article * * x,

. 'Kisbehavior-is not-cenfined-to acts of cowardice, "It is a general

term, and as here used, it renders culpable under the.article:any conduct -
by an offlcer or soldier not conformeble to the standsrd of behavior be-
fore' the ‘enemy | set . by the history of our arms * * % Under this clausc may’
be charged: any- -4et of treason, cowardice, insubordination, or like conduct
committed by an.offlccr or soldier in the prescnce of the enemy' (MCIY,
11922, par.14la, p.156). Misbehavior before the.enemy is often charged as
'Covardice;' but cowardice is simply one form of the offense, which, though
not unfrequentlv the result of pusillanimity or fear, mav also be in-

duced by & treaSanbIe, disloyal, or.insubordinate spirit, or may be the
reésult ‘of ne gligence or inefficiency. An officer or soldier who culpably
fails to do his whols dutj before ths enemy will be eaqually chargeable. with
the - offense as Af he had oeliyerately proved recreant.' 'The act or dcts,
in thv d01ng, ‘not’ d01ng, ér allowing of which consists the offense, must
be conscious snd voluntarv on