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ORAL INITIAL DJ CISION OF WILLIAM E. FOWLER. JR. 
AD1 rINISTRATIVE LAW JUDGE 

11n< 
In a/tl5are,,y Ent orcament Proceeding c.1a prwnul~ated by 

the National Transportation sarety Board 1 a United States 

Adm1n1etrat1ve Lav Judge has the option to either 1asue an 

oral deo1s1on 1 ... diately tollo•1ng the conclua1on or the 

proceeding or to aubaequently 1a•ue#wr1tten dec1a1on. I am 

going to laaue an oral de·c1a1on rorthwlth 1n thia proceeclins . 

We haYe a caae here, gentlemen, that ta 1ntereat1ng 

trom many angles. No~, because we have a aertea or otteaaea 

and oonvlctiona by the respondent 1nyolved, Mr. Roger L. 

Steiner, and becauae ot those ottenses with the subsequent 

conv1ct1ona~ 1n responae to an application or Auguat 29, 1~7 

that the reapondent tiled tor a lecond Claes Medical Cert1-

t1cate, under Part 67 or the Federal Av1at1on ftegulattona, 

1n an•••r to t,m queat1ona c..,n that application tor a new 

aedical oert1t1cate, question 21V and 21W, the reapondent 

anS\fered no. The Adain1strator tiled a complaint dated 

....Acmfl f<11porling eo .. ,,a,., 
(202) 1&28•4889 
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Aprtl 15, 1976, av.a1nat reepondent 8telner ••11n~ that•• 

a reault of thoee an•••·• un h1• meo1o4l appl1oat1on ot 

Auguat 29, 1975, that ttoae anawera were 1nten\1oaally 

talae and rraudulent an t that by reason or theee clroua

stancea the respondent, theretore and thereby, violated 

Section 67.20Al ot the 1ederal Aviation Regulations 1n that 

he, the ft8pondent. mad:t fraudulent or 1ntent1onally talae 

atatementa cm an appllc, tion tor a medical cert1t1cate. 

Hov. 1n looking at the Adll1n1atrator•a order or 

revocation o~ April 15, 1976, there are tive pertinent 

pcragraphe there. The respondent baa admitted to Paragrapha 

1 and 2 and haa den1ed the alle~atlona aet torth in Para

grapha 3, 4 and 5. The tlrat parat:raph retera to the raet 

that the re•pondent ls no• and at all times has been the 

holder ot a IC111Dero1al Pilot Cert1ttcate and a S.oond Claaa 

Medloal Cert1t1oate, ani the r.•pondent adllita the•• alle

gatlona. 

The second paragraph atatea that on A~t 29. 1975. 

that the reapondent applied in R1ohland, Waah1ngton. to an 

aviation aed1cal exaainer tor a S.oo•d Claae llledlcal Certt

ttcate and that 1n that appl1oat1on the reapondent stated 

that he had no reoord ot tratt1c oony1ct1ona or o~her 

convtcttone and that the reapondent a1gne4 the appl1cat10ft 

certitylng that all stateaenta and ana'lere provided by h1JD 

on the appl1cat1on were complete and true to the beat ot h1• 

A V} 
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66 

reapondettt ha• aat t ted that. 

The Peapoodent den •• Paragrta;ph 3 that says on or about 

J&naary 11t_ 1975, t h rou ::h the U. s. 1>1str1ct Court, Weatern 

01str1ot or Waahing· .on. Seattle, Washington, Caae No. 

CR T4-346S, the reapond?nt 111a• convicted or tailing to •ke 

an 1ncoae tax -~·\ll'lt to the Irt~eroal Revenue Service. The 

respondent den1ea t ' iat ·aragraph 3. 

MR. S'l'EIJIBR: CorTeot1on, Your Honor, •hat •Ollld 

be cle12ylng 1t betore th ! ract. 

J1JDGB POWl..Kfh Yea. 

Paragraph 4 ae",a r lrth at leaat nine trattlc otten•" 

that the Adatnlatrator ,aye the reaJKIDClent ... convicted ot. 

Paragraph 5 ot the Ada1n1atrator•a caapla1nt aaya tee 

atat ... nt• in cert1tlcatt9n deeor1bed in Paragraph 2 abOYe, 
7£ ·1 el-.;f 

which was aade bJ-~in the appl1eat1cn or Auguat 2s. 1975. 

were 1nteattonally ra1a 1 and fraudulent. 

So, gentlemen, we have had the teatlaony and ••1denoe ln 

th1• ca••• Whloh con•1ated or three exh1b1ta by the Adll1a1-

atrator. Bxh1'b1t one or t.he Aain1atretor 1a a reoord ot 

trattlc ottenaea that have occurred on the part or the 

respondent, ten ta.ttlc ottenaff taking plaee betwMn 

October 10, 1968, a11d September 23. 1974. The exhibit• "t 
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67 

rorth what the ortenaee were and the cowrt haa heard th• 

eY1denae pertaining to ~he otten••• and the loeat11)ft ot thtt 

court an~ the nature of the com,lot1on. 

Aalni••rator•a Exhibit No. 2 1a, or course, the 

medical appllcatione filed by the reapondent tor a renewal 

ot h1a Second Clas• Medical Cert1f1cate, the latest oe1ng 

August 29, 1975, which 1s the one that 1a in question, 

going all the 11&y back to April 21, 1962, so that the 

Adm1n1airator 1n h1a case, by these three docUJ1entary 

exhtblte adlll1\ted 1nto evidence_ ha.a shown that the 

respondent hae been oonv1cted ot ten d1frerent t~attic 

orrenaea (, 'r9•••a the years or October 1S;68 and September, 

Bo. _ 3, haa shot111 

that on January 24, 1975. the N!8Pon4Ent waa oonY1cted ot 

ta111n~ to 1111.lce an 1ncoae tax rett.trn to the Iatemal Rev ... 

Sen1N 1B the United Stake D1atrlo~ Coun or t.he Weate111 

D1atr1ct ot waahlngton. 

So that· the l•aue here 1a not ao auch. aa I ••• lt., the 

ottenaea in queat1on. Thoae otten••• nave been proven and 

set rorth by the Adlllnlatrato~•• ••ldenee. The queat1on tc 

be decided tMtn la whether or aot on A-aguat 29, lS-75, 1n 

h1e appl1oat1on to an aviation ae41c,l exaainer tor a 

Second Claea Med1oal Cert1t1cate, under part 67 ot the 

Federal Ay1a~1on a.tgulattona> did the respondent 1n this 

make 1nte.nt1on&lly talae and proc .. dln&, Roger L. Steiner, 
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t'Nl\ldulent atateMnta t· y anawer1ng Item 21V and It• 24, 

thoae two questiona. in the negative, bf atating, wr1t1ns 

no, whether thoae anewe l."'8 are 1ntent1onally talae and 

fraudulent. 

Well, we know that prior to May or th1a ye~r the 

National Transportation Safety Board had repeatedly held 

68 

1n false stat ... at oaaee ot thia type and aeope that the 

knot1ledge o~ talaity 1a not a required element ror an 

intentional talae atatement under Section 67.20Al or ,he 

Federal Av1at1on Re~lat1cma. ln other worda. the prior 

rulings ot the N.T.S.B. went on to say, 1a ett•et, that the 

making or euch a statement, regarclleaa ot the knowledge on 

the part ot the reapottdent at the ti• or maklns, that tttta 

atat .. ent waa aubaequently round to be false. Even 1r. 

under the prior rulinga or the National Tra•aportatlon Safety 

Beard. even it the pereon who aade the statement at the ~ille 

did not lm018 the statement to be talae. Thts haa been 1D 

prior hearing• the hold1oga or the National ?ranaportatlon 

SatetJ Board. No1t, the United States Court or Appeals troa 

the Ninth Circuit o~ Ma7 5. 1976, 1n Hart••· the Adlll1n1-

at~ator, the United States C011rt ot Appeals, Rtnth C1reult, 

tell• that a ta1r reading ot the reipalat1oo 1Dll1catea the 

requirement ot ac1enter. that 1a, knowledge ot falsity or 

11ab111ty on the part or the reapondent. 

Oentle .. n. aa I aee 1t, th1a is what we have to look at 
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69 j 

I 
here to 118ke a deo1a1on 1n th1a pr-t>e•edtng. The adl\1n1atratot•a 

caae oonaiata or thl'ee exhibita. A .1111n1atrator•a khi bit j 

Hoa. 1. 2 and 3, aa a rc~cord or the atoreaald otteneea. Now 

The Adll1n1atrator•e poa 1t1on le that oeoauae ot ao aany ot 

theae otrenaea, and par t icularly becauae or the 1ncome tax 

otrenae. that thla ~ndi 1ates a reckless disregard fer the 

ottenaea that occu.r·«ed there reapondeot Steiner 1a conce.-ned 

and a reckleaa diar,gaxl tor the truth on the part cf the 

reapondent. Howeve :-. i-11der the Han oaae that I Jwst alluded 

to, which••• decidedly the 111nth Circuit Court ot Appeal• 

in Jlay ot 1976. bea r1nf. the proot that a proceeding or th1a 

type 1s upon the Ad•1n1atrator to ahot1 kn011ledge ot .f'alatty. 

In other words. were theae ane"ra ot "no" to queat1on 21V 

and 21W on the .. dtoal appllcat1on ot Auguat 29J 1975~ dld 

the reapondent Roger L. Ste1n•r know that h1• ana .. r ••• 

tal••• and 1t he dld lmOII that it waa talae at t.be time he 

made it, d1d he put 1t do•n intentionally, knowing that it 

waa talae. In other word•, dld he poaaeaa ac1ent••• a 

lm011tledge or the rala1ty or h1a anawers ~ 

Now ...... heard the respondent's teet1aony in th1• 

proceed111g. The reepondent haa taken th• poa1t1on that the 

ter111 cony1ct1on to him 1n h1s own a1nd, •• he tea~tried 

rrcm the wttneaa etand and alao 1n reeponae to thia Judge'• 

queet1on, that in the respondent•• mind the tel'II conv1ot1on 

meant atter a trta: by Jury. it did not aean to the reapoadejt 
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arter an aoceptanoe ot '" .ailh 7 gull t)' plea by a Judge. 

'!'he reapondent repeat•dly stated that he t•lt th• oaly tt .. 

a oon•ictlon oaae about dur1n~ the eouree ot a lesal pro• 

oeed1ng ••• arter a trial had been held and a Jury had en~ 

1n 1t 1 a del1berat1ona end auba•quently made a t1nd1n~ of 

guilty. We may recall 1 aer1ea or spec1t1a queatlona that I 

put to ~he PNpondeat. He did not reel that it there ha4 • 

no trial berore a jury lr 1r there had not been a ·Jwry preH 

atter an eneuing trial ,hat th4t aere t1nd1ng bJ' the Jlklge al 

•1th a mere ae•eptance >fa g11ttty plea by the judge 1n the 

reapond.ent•a mind. at 1,aat 1n reaponae to queatlone put 

to him dllnng the coura ,t ot th1a prooeed!11g, that tn and ot 

1 taelt 1n the reeponde., t • • ·•1ncl 1• not enou&h to aay there l 

a ooay1ot1on 1a •hatever ottenae •aa involved. 

In add1t1on to this, the re•pondent teetltied that 

when he tilled ~t the Md1cal cez-t1~1oatton ror11 on 

Augut 29, 197'5. that tt waa oontuaed ho• to aaawer que•t1on 

21Y and 21w. that he felt he could have answered 1t either 

yea or no1 but he anawel'ed it no according to his teat1aony 

becauae he did not reel that a finding ot guilty by ou~ 

coart tor theN tratt1c otteu••• aftd alao t.he acceptance ol 

a plea or guilty ror te111ng to file an income tax return 

tor the y•ar 1~75. According to the respondent'• teat!monr. 

1n hie frame or mind, this 1n hie opinion waa not a 

conviction because he said there had neve~ 'been a render1r:aa 
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7 

or a Yerdlct by a jury following a trial and th1a aooordtn~ 

to the reapondent ~·•• uot a oonv1ot1on tn h1a mind. 

! 
underatand1ng, a lack }t lmo•ledge~ or what ln the reaponden~•s 

IIJ.nd at the time or Au. ·uat 29~ 1975 , oonat1tuted a conv1ot1otj. 

Aa I alluded to earl1e '• the Admlntatrator has to show a 

acienter, the kn011ledg( or tala1ty, or the reapondent•e 

ana•er •h1oh he made 1n t•o place• on the medical cert1t1cat 
I 

in 1975, Auguat 29th. 

The Adainiatrator takes the poa1t1on that oecauae of 

allot theae orrenaea and the eubae~uent con~1ct1on, that 

tor the reapoodent to amn,er no aa he did on the application 

or A\lgUat 29, 1975. that tb1a 1a a reckleee ·11arega.J!'d tor 

the ottenllll• that occurred. Well , poaa1bly so, but the 
' 

queat1on 1•• did the reapondent at the tlae he tilled out 

the application h&Ye kn01tledge that the an•••~ ot no waa a 

ralae anawer, did he have knowledge that this •as a talae 

atateaent. We all knov the atate .. nt -•• falae, but that's 

not the la•u here. The 1aaue here la, •hen he made the 

answer. did he, the ree~ondent, know that the anawer waa 

tal ... The reapondent•a teat1mony 1• that no. he 41d not 

lm01t that lt was f'alae oecauae he d11 not bel1eve that he 

had been C:JnY1cted. he did not believe 1n his owo aind, the 

napondent did not believe, and therefore he teela that th1a 

was not a talae atatement and oertainly not an 1ntentlonally 
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talae atate11Nt1tt aa he ana•ered 1t on that medical appl 1oat1onl 

! 
I 

Bavln3 oaretul l y ol •eei-ved the demeanor ot the re•poedent I 
on the atand here today, and atter put ting a aeries ot 1 

I 
t 

queationa to h1a aad ali;o taking 1nt o account the queat 1ona 

put to hla by the oounat!l tor the Ao.m1n1atrator, I am 

perauaded to accept the reapondent•a teatimony jeacr1b1n€ I 
l 

hla atate or a1nd tthen tie rilled out the medical applicat ion. 

or courae it goes ·u1thout u~1ng that all or theae 

orrenaea the Adalolatrat or haa put into evideftce are. 1n 

tact, conv1ot1ona 6 but 1n the m1nd ot the reapondeftt, aa 

he'• teat1t1ed., he did rot ao believe becauae 1n noae or 

theae COftY1ct1ona, none or th••• e••••, ae the respondent 

teat1r1ec1. ••• there a Jury trial tollow1ny •hlch • 

cony1ct1on ••• returned, •hich at the time the reapondent 

thought that th1a .... the onl~ •ay that a valid cony1ct1on 

could l1e. 

Now. I teel that the statements, baaed on the evidence 

and the teat1JIOfly made by the reapondent on theae t•o tt .. a, 

were falae, or that there can be no queat1on, but I aon•t 

teel, taking all the evidence and exh1b1ta into cona14erat1on 

that the reapondent had kn011l,dge ot such rala1ty at the time 

he made the statements or tha t the Adlll1n1atrator haa aucoeaa

rully 9ro•en that the reapoodent made these stateaenta and 

that at the t1ae be made them he made them with the apec1tic 
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( 

;! It 1• m~ oof'clua1on, therefore, that t i e co•pla1ntant 

in thta a••• ' •• tall•d t.o a11ow by t • preponderano• or t. r· e I 
evidence t,~t the reapoadent vtolat•d Section D7.20Al. 

In addition, I sr.ould point out that the record 1nd1cat 

that t'°'e j udge pointed out to t he respondent while he waa 

on t~e witness stand t b~t a conviction 1s 1nd1cat1ve or and 

represents a ttnal Judgment by a court ot c011J11on Jur1•

dtct1on, .~.et her or not t Lere 1s a Jury present, w}·,ether or 

not there ls an actual trial, it, 1n tact, there JI.as been 

no name on 1t. The plea ot guilty entered by the derenden.t, 

the Court in question ,· aa accepted that plea and rendereGI a 

tinal Judgment aa a result or the acceptance of t ~e plea or 

guilty. and, ot course, that would mean a conviction by the 

Court baaed on t he acceptance ot t ···at guilty plea. with 

thia undentand1ng reported by thia Judge to t'°'e reapondent., 

Mr. Roger L. Steiner, aa1d that it he had to till out euch 

a medical application today or tomorro• as he tilled 1t out 

on August 29, 1975, that he no• would answer t ~e questions 

21V and 21W, he would now answer those queatimia 1n t~e 

att1raat1ve. In· other word•, he'd write t~,e ane•ere to t h oa 

queat1ona "yea• rather than •no" becawae he la now tully 

cogntaant ot lthat the term conv1ct1on meana and he aees the 

repair ot h1a ways in hie prior interpretation as to •rat 

the term conv1ct1on meant prior to t~1s time. 

So I •111 make the following tind1nga and order. Upon 

I 
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cona1derat1on or all the evidence or record, I tlnd thats 

(1) The oomplalntant tiaa not s t1 01trt by a clear pre-
i 
t 

poncle:rance ot t he ev1denoe that reaporident vlolate4 

Section 67.20Al or the Pederal Aviation Regulation~; 

and l 
(2) Th•t aarety 1n air transportation a nd air comlll8rce 

in the public interest do not require t he attlr

mation ot t he Adm1n1atrator•e order ot revocation 

dated April 15, 1976. 

It 1a ordered that the compla1ntant•s order ot 

be and 1t 1a hereby reversed; and 

It 1• turther ordered t r:at unleaa stayed by the board 

or the timely t111ng of the notice ot appeal, t his order 

shall beo01De .t:tec~1ve !crty day• trom today• a date ot 

Octo'Nr 18, 1976. 

Thia order 1• 1aaued by Wllllaa K. •o•l•r, Jr., the 

United States Adm1nlatrat1ve La• Ju~e. 

Under the he&d1ng ot appeal, either party ot thla 

proceeding may appeal the Judge's oral initial dec1a1on. 

The appellant er.all tile his notice or appeal •1th1n ten 

daya ot the Judge'• oral 1n1t1al decision and mµat within 

tOl"ty daya ot t t 1a dec1a1on t1le brief in wnlch he ••t• 
torth h1a ooJeot1ona to the Judge•a oral 1n1t1al dec1a1on. 

The appeal and brlet at,all be tiled wit~ the National Trans-

portation Safety Board, Docket Section, 2100 Second Street, 

A YI « e 
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S.W., "-8hlngton# D.C., 20594. It no appeal to the board 

traa either party la received or lt the board does not tile 

a motion to revle• the Judge's oral 1n1t1al dee1a1oo •1th1n 

the t1me allowed, then the 1n1t1al dec1s1on shall become l 
i 
I 

t1nal. Timelf tiling ot auch an appeal, however, ahall atay f 

the order or the Judge•• oral 1n1t1al decision. 

The Administrator hae made as a component part ot hia 

case that there us a reckless disregard for t t~e otfensee 
l 
I 

charged aga1nat the reepondent, that 1a, the tratf1c otteaae• 

and the ottenae ot tailing to t1le the income tax return tor 

tr.a year 1974. Let the record further sho• that by the 

pleadings, particularly Paragraph 2 ot tne Administrator•• 

order ot revocation, t~e respondent Haa admitted all or 
theee ottenaea, but baaed on the evidence and the exn1b1ts 

1n thia caae. knowledge or talaity by t~e reapondent 

answering no to the two queatlona, queatlona 21Y and 21W ot 

the medical application ot August 29. 1975, that the issue 

at hand 1• w~ether •hen respondent answered those queat1ona 

he knew hie answer was talae, and 1t he did ao know t r.at 

the ana11era "8re talse, d1d he make that talae ans-er . 

intentionally? In other worda, waa there the requisite /e.,,.,e, --t.7 
, 1'P' or ac1enter? 

It 1a my finding that he .did not have the knowledge, 

the requisite kno111ledge, ot talslty, 1n other word•, the 

acienter/becauae ln hia own •ind, as he's teatltled to, he 

J!. 
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did not believe thoae otte~aea acoord1ng to h1a reaaon1nK 

conat1tuted oonvlot1ona. He adm1tted the otten••• out not 

the eonv1ct1of••. ff.e d1 ~ not disregard the otrenaea ae he 

admitted · •11 thoa,e by admitting allegations ae central.,,. 

in the Adm1n1atrator•s Paragraph 2 ot the Administrator's 

order ot revocation ot April 15, 1976. 

Let the record indicate tr:.at, during hie ttnal argument, 

counsel tor the Administrator haa raised the issue t~at 

becauae ot the 1nwnerable otteneea incurred here by the 

respondent and over a period ot some e1x to seven yeara, 

that becauae 1n hia own mind because ot the many ottenaea 

that the reepondent haa thus committed a reckless disregard 

tor the ottenees occurred and that theretore and thereby 

ignore the poaa1b111ty that there waa tte chance or poa

a1t>111ty ot oonv1ct1on that he should have telt that he had 

received conv1ct1ona trom aome or all these ottenaea. 

Let _the record indicate, hcn,ever# that because ot the 

reepondent•a admissions and admitting the allegation• or 

Paragraph 2 ot the Administrator's order ot revocation ot 

April 15, 1976, coupled with the Adminiatrator•s testimony 

1n this proceeding, that 1t 1a not t~1• Judge•a reeling 

either that the respondent disregarded 1n any way, let alone 

recklessly, the ottenaes ttat he had incurred over this 

seven-or e1ght-year period ot t1me or that as a result 

thereof, and thereby baaed on the respondent's mental 

,n 



3 

processes, as tc, "- ow i.e teet1t1ed, ae to wnat meat1ing and 

interpret .• t1on l,,.e had prior to today •as proceeding .• at1 t o 

what the tertn conviction meant, and that the respondent 

4 IJ ! should have knoMn by s~eer number of he offenses here that 

5 

6 

7 

8 

9 

10 

lt 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

he had sustained some conviction or conv1ct1ona. I do not 

reel th.at the evidence_ , 1arranta th1 ~ nor do l extract that 

interpretation trom t'"le evidence. I state again that 1t 1s 

my finding and deter:ninatlon here tr.at the Adm1n1f trator 

has not successfully prcven by ta1r and reaeonabl~· pre

ponderance of the substantial, credible proof ot t~v1denc~ 

acienter on the part or tt:e respondent, 1.e.~ kno"w1ledge ot 

falsity at the time he made the ans•ere to the two questions 

on the medical cert1t1oate, 21V and 21W, on Augua. 29~ 1975. 

Let the record indicate neither aide has at this time 

contemplated t111ng a notice or appeal tram the Judge's oral 

initial dec1a1on. 

Gentlemen, 1t there 1s nothing t\ll'ther at this t1me, I 

would declare this h~arlng closed. 

Berore I do so on the record, though, I want to thank 

both sides tor tre1r help, cooperation and participation in 

this proceeding. Thank you all very much. 

(Whereupon, at 12:20 p.m., the hearing waa clotted.) 

... 
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