
SERVED: December 6, 1977 

EM-65 

UNITED STATES 0 

NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D.C. 

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
at its office in Washington, D. C. 
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OPINION AND ORDER 

Appellant is seeking review of the Commandant's decision affirming 

the revocation of his merchant mariner's document (No. Z-1288207) 

l./ 
under authority of 46 U.S.C. 239b. In the prior action, appellant had 

appealed to the Commandant (Appeal No. 2076) from the initial decision 

of Administrative Law Judge Thomas E. P. McElligott, rendered after 

1/ This statute provide-s -that a seaman's document may be revoked after a 
Coast Guard hearing if, within 10 years prior to the institution of the action, 
the holder of the document 11 

••• has been convicted in a court of record of a 
violation of the narcotic drug laws of the United States, the District of 
Columbia, or any State or territory of the United States, the revocation to 
be Subject tO the COnvictiOll beco"ining final.• ••II . -

. 2203-A 
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a full evidentiary hearing. Throughout the proceedings, appellant 

has been represented by counsel. 

The law judge found from documentary evidence presented by the 

Coast Guard that appellant was convicted of a violation of the narcotic 
~/ 

drug laws of Texas by a court of record in that state and that he held a 

seaman's document at the time of his convicti.on. Under these circumstances, 

the law judge concluded that he had no discretion to enter a lesser order than 

revocation. The evidence disclosed that appellant 1 s conviction was for 
4/ 

unlawful possession of heroin, to which he pleaded guilty on August 24, 

1972,and for which he received a 3-year prison sentence; that execution 

of the sentence was suspended; and that he was placed on probation for 

3 years. Finally, the court records show that appellant was released on 

May 6, 1974, after co:m.pleting slightly more than half of his probation and 

that the court found him entitled to such relief under provisions of the Adult 

11 
Probation and Parole Law of Texas. 

l:_/ Copies of the ~eci_~i-~~-~ ?! tl?,e qoJ?~ndant and the la'Y _judge are attaclied~ --

3 / The 184th District Court of Harris County. See volume 4A, Vernons 
Annotated Texas Civil Statutes, Chapter 3, Article 1906. 

4/ Article 725h:' of the Texas Penal Code (repealed August 27, 1973, and 
;eplaced by Texas Civ. St. Art:_ 4476-15§§ 4.02(b)(2)(J), and 4. 04, with 
respect to the prohibition against the possession of heroin). 

§_/ Texas Code of Crim. Pro. Art. ·42.lz § 7_. 
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In rebuttal, appellant testified that he had been hitchhiking with an 

~~qu~Jntan~e_ when the_ police approached them on July _3, 1971, and _that a 

packet of heroin was found nearby which led to his arrest. His claim is 

that the packet belonged to his companion and that he had no prior knowledge 

that it was in the latter's possession. He also claimed that these factors 

were not brought out in court, that he had ineffective counsel, and that he 

was coerced into pleading guilty. 

The law judge also heard and considered various character witnesses 

in appellant's behalf and reviewed certain -~it~I??-S of -document_ary -~vi_dence 

tending to show that he was fully rehabilitated. He nevertheless concluded 

that revocation was required under precedents of the Commandant, and 

he thereupon entered ~ -at _or~~r. - The Commandant, on review, found that 

a release from probation did not affect the· finality of the conviction; that 

revocation was therefore mandatory; and that mitigating factors could only 

~/ 
be · considered on an application for administrative clemency. 

In his brief on appeal, appellant contends that (1) the Texas Adult 

Probation and Parole Law extinguished his conviction for all purposes 

within the purview of 46 U.S. C. 239b, and (2) notwithstanding -the 

fact that his conviction may be deemed final, the law judge had discretion 

to enter a lesser order under the Federal statute and should have exercised 

it in this case. Counsel for the Commandant has submitted a brief in 

opposition. 

6 / Under 46 CFR SJ.3, administrative clemency may be applied for 3 years 
after the revocation of a seaman's document for a narcotics conviction. 
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Upon consideration of the parties' briefs and the entire record, we 

conclude that the removal of disabilities stenuning from appellant's c~~>n-

viction by the court's application of the Texas Adult Probation and Parole 

Law requires the revocation action to be set aside herein. The Conun.andant' s 

decision is, therefore, reversed. 
?_/ 

The Commandant cites Berman v. United States, for the holding that, 

"Placing petitioner upon probation did not affect the finality of the judgment. 

Probation is concerned with rehabilitation, not with the determination of 

guilt. It does not secure reconsideration of issues that have been determined 

or change the judgment that has been rendered." However, the Berman case 

was not concerned with the effect of expungement statutes under which the 

disabilities fl.owing from a conviction may be removed by the sentencing 

court, as here, following a satisfactory completion of probation. Thus, in 

Berman, it was held that "Petitioner stands a convicted felon and unless 

-· 
the judgment against him is vacated or reversed he is subject to all the 

JI 
disabilities flowing from the judgment. 11 

:J_/ Berman v. United States, 302 U.S. 211, 58 S. Ct. 164, 82 L. Ed. 204 
(1937). 

11 We note, in this context that the Texas Court in dis charging appellant 
from probation ordered that, " ... the defendant be and he is hereby 
permitted _to withdraw his plea of guilty, the indictment against defendant be 
and the same is hereby dismissed and the Judgment of Conviction be and the 
same is hereby set aside as provid·ed by law. 11 (Exhibit 3). 
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The issue here is whether, under Texas law, appellant's release from 
- --·-- - . 

probation under the adult probation law constituted a setting aside of his 

conviction for all purposes. If so, it would entitle appellant to restoration 

of his seaman's docurn.ent under the Commandant's regulation in 46 CFR 

5. 03-10, which provides in part that: 

"(b) An order of revocation will be rescinded by the 
Commandant if the seaman submits satisfactory evidence 
that the court conviction on which the revocation is based 
has been set aside for all purposes (see §5. 20-190(b)). An 
order of revocation will not be rescinded as the result of the 
operation of any law providing for the subsequent conditional 
setting aside or modification of the court conviction, in the 
nature of the granting of clemency or other relief, after the 
court conviction has become final. 

(c) After the conviction has become final within the 
meaning of paragraph (a) of this section, the conditional setting 
aside or modification of the conviction will not act as a bar to the 
subsequent revocation of a seaman's document under Title 4 6, 
U.S. Code, section 239b. 11 

The Commandant relied-.on Garcia-Gonzales v. Inlmigration and 

:ii 
Naturalization Service, whi~h held that a California expungement statute 

did not affect the finality of the underlying conviction.. That' case, however, 

'Is inapplic_able here since the California law contains statutory as welf as 

judicially imposed qualifications on the removal of disabilities flowing from 

a· conviction. Section 1203. 4 of the California Pe-nal Code provides that the· 

']_I 344F. 2d804(9thCir.1965). 

i l,' 
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dismissal of charges after completion of probation, will not permit a person, 

otherwise eligible, to possess a concealable firearm. Also, in future 

prosecutions such a probated sentence will be considered o~ the s ame basis 

.!Q_/ 
as any other conviction. 

More recently, however, Federal circuit courts, in _deciding deportation 

cases, have considered the application of various state expungement statutes 

and have been inclined to give them broader effect. In Kolios v. Im.migration · 
11_/ 

and Naturalization Service, the court, after considering various mitigating 

factors, nevertheless determined, "not without some hesitancy, " that they were 

compelled by the strict requirements of the immigration statute t o affirm the 

deportation order notwithstanding the expungement of the underlying conviction 

pursuant to the same Texas statute involved in the instant proceeding. A 

dissenting opinion, however, states, ... "While Congress specifically closed 

off the avenues of pardon and judicial recommendation against deportation to 

drug offenders, it said nothing about expunctions under state law . .. Congress 

has frequently made federal laws dependent on state statutes ... [W]e should 

be reluctant to strain toward uniformity where Congress has clearly countenanced 

variety through a. system which partially relies on state laws •... 11 

.!.Q_/ For various other judicially imposed restrictions on the release from 
disabilities under California law, see footnote 3 of the Garcia-Gonzales case. 

!!__/ 532 F. 2d 786 (1st Cir. 1976). 
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In the more recent case of Rehman v. Immigration and Naturalization 
g_/ 

Service, another circuit, in analyzing a New York law which provided for 

the relief from disabilities after a conviction, held that a per son g~anted 
!!_/ 

such relief has not been convicted for purposes of the deportation statute. 

The court stated that, "Deportation here would be contrary to the purposes of 

New York law ... §701 [of the New York Correction Law] is designed to 

ensure that conviction will not trigger legal consequences from which 

there is no chance of appeal. .. Deportation under §125l(a)(ll) is of exactly 

this mandatory character .... 11 Similarly, revocation of appellant's document 

appears to be contrary to the underlying purposes of the Texas probation 

statute. 
14 / 

The Commandant also cites Gillespie v. United States Steel Corporation, 

on the issue of finality of a judgment. That case, however, is inapposite 

since it dealt with the question ·of finality in the context of ·the ripehess of a -

case for appeal, ra!1?,_er than as a basis upon which ~o take adv·erse civil or 

criminal action against a person. In any event, it appears that the Supreme 

£! 544 F. 2d 71 (2nd Cir. 1976 ). 

£! 8 U.S. C. 125l(a)(ll). 

14 / 379 U.S. 153, 85 S. Ct. 308, 13 L. Ed. 2d 199 (1964). 
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Court intended the holding to be narrowly construed, based upon the 

specific facts in that case, by stating ". . . [O]ur cases long have 

recognized that whether a ruling is ~fina:l' .•. . is frequently so close a 

question that decision of that is sue either way can be supported ... and 

that it is impossible to devise a formula to resolve all marginal cases .•. 

Because of this dif:ficulty, this Court has held that the requirement of 

f~nality be given a 'practical rather- than a technical constr~ction. II Although 

~· !§_I 
th~ Commandant's decision refers to a ' '_'federal definition of final," the 

Gillespie case demonstrates that no such uniform or universally applicable 

definition exists. 

The Texas Adult Probation and Parole Law contains broad authority 

for the removal of all disabilities flowing from a conviction, providing 

that: 

11 
••• [The] court may set aside the verdict or permit the defendant 

to withdraw his plea, and shall dismiss the accusation, complaint, 
information: or indictment against such defendant, who shall thereafter 
be released from all penalties and disabilities resulting from the offense 
or crime of which he has been convicted or to which he has pleaded 
guilty, except that proof of his said conviction or plea of guilty shall 
be made known to the court should the defendant again be convicted of any 
criminal offense. 11 ~.J 

~/ C. D. 7. 

• 
~/ Texas Code of Crim. Pro. Art. 42.12 §7. 
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In comparing the foregoing language with the requirements of 46 CFR 

5. 03_-10 (b) ~~.cl-( c), y,e conclude that the di_smissal of the state charg~s 

against appellant following his release from probation was not conditional 

within the purview of that regulation, notwithstanding the caveat contained 

in the last clause of the Texas statute. It is apparent that the remaining 

disability is only a contingent one, and unless or until appellant is again 

convicted of a criminal offense, his conviction has been set aside for all 

purposes. No restrictions whatsoever are imposed upon appellant for as 
rr._1 

long as he is not found guilty of another offense. Furthermore, even if 

such a contingency were to occur, the use of the prior conviction is dis .-

--~r-~~~n~_ry with the court, which may rely upon it only to decide whether 

to again grant probation, or for assessing the appropriate sanction within 
18 / 

the. limits otherwise prescribed for the offense. The re has also been a 

£! For example, an advisory opinion of the Attorney General of Texas, 
;,,- in conunenting on the foregoing statute, indicates that a person dis charged 

pursuant thereto, 11 
••• may serve on a jury or vote at an election ... 11 

Op. Atty. Gen. 1970, No. M-640. 

~/ Texas Code of Crim. Pro. Art. 37. 07 §3(a). See, e.g., Davis v. 
Estelle, 529 F. 2d 437 (5th Cir. 1976); McLerran v. State, 466 S. W. 
2d 287 (Tex. Crim. App. 1971); Dean v. State, 481 S. W .. 2d 903 (Tex. Crim. 
App. 1972); and Gaines v. State, 479 S. W. 2d678 (Tex. Crim. App. 1972). 
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long line of judicial precedents establishing , "· .. [T_] he _Texas _ ru)e is 

that a suspended or probated sentence is not a final judgment or con-

viction on which a <:;our~ may p~ed~ca~e_ enchancement •.•. ~,1..2./ Conseque_I_ltly, 

the effect of the conviction has been removed for al_l present purposes~ 

We, therefore, conclude that the charges brought herein pursuant to 

46 U.S. C. 239b, and the revocation of appellant's document resulting 
- . 20/ 

therefrom_, are subj~ct to dismissal. 

ACCORDINGLY, IT IS ORDERED THAT: 

1. The instant appeal be and it hereby is granted; 

2. The order of the Commandant affirming the law judge's order 

revoking appellant's merchant mariner's document be and it hereby is 

reversed and set aside; and 

3. 'Appellant's ~er chant mariner's document be returned to 

him upon request. 

BAILEY, Acting Chairman, McADAMS, HOGUE, ;ind KING, Members 

of the Board, concurred in the above opinion and order. 

~/ Davis v. Estelle, 502 F. 2d 523 (5th Cir. 1974). See also White v. State, 
171 Tex. Crim. App. 683, 353 S. W. 2d 229 (1961); and Ellis v. State, 134 
Tex. Crim. App. 346, 115 S. W. 2d 6.60 (1938). 

20 I In light of our disposition of this case, based upon the foregoing issue, 
it is not necessary for us to reach appellant's second contention, that the 
law judge erred in finding he was not vested with discretionary authority to 
order a sanction less than revocation. 



U N I T E D S T A T E S O F A M E R I C A 

DEPARTMENT OF TRANSPORTATION 

UNITED STATES COAST GUARD 

UNITED STATES OF AMERICA 
UNITED STATES COAST GUARD 

vs. 

MERCHANT MARINER'S DOCUMENT NO. : 
Z-1288207 
Issued to: 
Charles Hardy OGERON, Jr. 

DECISION OF THE COMJ."v!ANDANT 

APPEAL NO. 2 (f ·, 6 

This appeal has been taken in accordance with Title 46 

United States Code 239b and Title 46 Code of Federal Regulations 

5.30-1. 

By order dated 25 November 1975, an Administrative Law 

Judge of the United States Coast Guard at Houston, Texas 

revoked Appellant's seaman documents upon finding him guilty 

of the charge of "conviction for a n-arcotic drug law violation." 

The specification found proved alleges that while under authority 

of the document above captioned, on or about 24 August 1972, 

Appellant was convicted by the Harris County District Court 

No. 184, Texas, a court of record, for violation of the narcotic 

drug laws of the State of Texas, to wit, possession of heroin. 

At the hearing, Appellant was represented by counsel and 

entered a plea of not guilty to the charge and specification. 



OGERON 

Th~ Investigating Officer introduced in evidence four 

exhibits which included certified copies of the indictment 

by the Harris County Grand Jury charging Appellant with 

possession of heroin and the Judgment finding Appellant 

. guilty of that charge. 

In defense, Appellant offered in evidence four exhibits 

and the testimony of three witnesses. Appellant also testified 

in his own behalf. 

At the end of the hearing, the· Judge reserved decision 

until after presentation of briefs by Appellant's counsel and 

the Investigating Officer. 

The entire decision and order revoking all seaman's 

documents issued to Appellant was served on 25 November 1975. 

Appeal was timely filed on 15 December 1975. 

FINDINGS OF FACT 

Appellant was convicted of possession of heroin on 

24 August 1972 in the Harris County District Court No. 184, 
- . 

Texas, in the case entitled State of Texas vs. Charles Hardy 

Ogeron while a holder of Merchant Marine Document No. Z-1288207. 

Appellant had been represented by counsel at the trial and 

had plead. guilty to the charge. 

Appellant was sentenced to three years confinement in 

the Texas Department of Correction. However, imposition of 

the sentence was . suspended and he was placed on adult 

probation for three years. After eighteen months, Appellant 

was detennined by the Harris County Court to have satisfactorily 

2 

\ 

/ 
_,.,./ 
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( served his probationary sentence to th.at point. It therefore 
' 

/ 
I 

\ 
'-..... • .. -· 

issued an order on May 6, 1974 dismissing the indictment 

against Appellant and permitted him to withdrgw his guilty 

plea as allowed by Article 42.12, Section 7 of the Texas 

Code of Criminal Procedure. 

The relevant portions of Article 42.12, Section 7, 

entitled "Adult Probation and Parole Law" state upon the 

Defendant's satisfactory fulfillment of all probationary. 

conditions the Court in which he was convicted: 

may set aside the verdict or permit the Defendant 
to withdraw his plea, and shall dismiss the 
accusation, complaint, information or indictment 
against such Defendant, who shall thereafter 
be released from all penalties and disabilities. 

However, one exception to the above is th.at if the 

Defendant is ever again convicted of a criminal offense, 

the previous plea of_ guilty will be made known to that 

court. 

Bases of Appeal 

This appeal has been taken from the order imposed by the 

Administrative Law Judge. It is contended that: 

(1) Appellant's conviction in the Harris County 
District Court was not a final conviction. 

(2) the Aoministrative Law Judge erred in stating 
that he had no option but to revoke Appellant's 
license upon a finding that he was guilty of 
misconduct under 46 u.s.c. 239b. · 

APPEARANCE: Michael Allen Peters, Esq. 

3 
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OPINION 

I 

Appellant contends that- Article 42.12, Section 7 of 

the Texas Code of Criminal Procedure, which permits a Court 

2076 

to set aside the verdict and "dismiss the accusation, complaint, 

information or indictment" against a defendant subsequent to 

satisfying the tenns of a probationary sentence, indicates 

that the original sentence was not intended to be a final. 

conviction. Appellant states that once an order under 42.12, 

Section 7 has been rendered py a Judge, no mention of the 

probationary sentence may be made in any future court actions. 

The Texas Attorney General's opinion of 1973 No. H-48 is 

quoted as stating that: 

a probated sentence is not a final conviction 
which would serve to enhance the punishment 
for a second conviction 

Appellant argues that for any purp9se under Artic1e 

42 .12 a "conviction 11
: 

means a final adjudication of guilt by a Court 9£ 
competent jurisdiction resulting in an unprobated 
sentence not set aside or reversed. 

Appellant states that the only exception to a complete dismissal 

of the verdict and liabilities occurs if Appellant requests a 

probationary sentence in a second trial court. In that instance 

he must inform the court of the prior probationary sentence and 

would be barred from receiving a probation from the jury. 

4 
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OGERON 

Appellant maintains that as there are no substantial 

limitations imposed upon him flowtng from the expired 

probationary period, a final conviction. necessary for revoca- -

tion under 46 u.s.c. 239b has not been rendered. 

The relevant portions of 46 CFR §5.03-10, entitled 

"court convictions in narcotics cases", declare that: 

a conviction becomes final where no issue of 
the seaman's guilt remains to be decided by 
the trial court ... 

After the conviction has become final within 
the meaning of paragraph (a) of this section, 
the conditional setting aside or modification 
of the conviction will not act as a bar to 
the subsequent revocation of a seaman's 
document under Title 46, U.S. Code, section 
239b 

Appellant's argument that he never received a final conviction 

is without merit. The finality of Appellant's conviction 

is not altered by the subsequent termination of his 

probationary sentence.. In reference to a jurisdict!onal 

question, the United States Supreme Court in Gillespie v. 

U.S. Steel Corp., Ohio 379 U.S. 148, 85 S.Ct. 308(1964) 

stated: 

as this Court often has pointed out, a decision 
final within the meaning of §1291 does not 
necessarily mean the last order to be made 
on a case. 

In Berman v. United States, 302 U.S. 211, 58 S.Ct. 164(1937) 

the Supreme Court explained: 

placing petitioner upon probation did not affect 
the finality of the judgment. Probation is 
concerned with rehabilitation, not a determination 

5 
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of guilt. It does not secure reconsideration 
of issues that have been determined or cha~ge the 
judgment that has been rendered. 

A situation remarkably· simi·lar to that at hand is found 

2076 

in Garcia-Gonzales v. Immigration and Naturalization Service, 

344 F.2d 804(1965). This case involved- deportation proceedings 

initiated after petitioner had been found guilty of possession 

of narcotics and put on probation. After serving his probation

ary sentence, a Judge ordered a dismissal of petitioner'~ guilty 

plea under Cal. Penal Code §1203.4 (West 1972). The dismissal 

erased all liabilities stemming from the conyiction except one 

barring convicted felons from carrying firearms. Petitioner 

therefore argued that he could not be deported as there had 

been no final conviction for possession of narcotics. The 

court in -rejecting petitioner's argument said; 

It is sheer - fiction to say that the conviction 
is 'wiped' or 'expunged' by [120 3. 4]. What -
the statute does is reward the convict for 
good behavior during probation by releasing 
certain penalties and -disabilities. 

Numerous Commandant's Appeal Decisions have reached the same 

conclusion. See Commandant's Appeal Decisions Numbers 

852 (LOGAN) , 935 (LITZ) , 954 (wnITE) , 1746 (PREVOST) . 

Appellant cites several Texas state authorities to: 

support his contention that the conviction is not intended 

to be final under state law. However, Appellant's ci tati.ons 

do not serve to refute the fact that his conviction was not 

6 
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uncondi tionc!lly dismissed as required by 5. 03-10 (.c) . In . 

order to insure a uniform national application of 239b the 

federal definition of - "-final" will be applied._. 

In conclusion, Appellant's contention that the Court 

ordered modification of his probationary sentence served 

to prevent a final conviction necessary for revocation 

,j . 

under 239b is not valid. Additionally, §5.03-lO(a) permits 

an Investigating Officer to present evidence of a guilty .plea 

to satisfy 239b. On either basis, the revocation of Appellant's 

seaman's documents was correct. 

II 

Appellant argues in the alternative that if a final con

viction for the purposes of §239b is determined to have been 

rendered, then the Administrative Law Judge erred in declaring 

that he had no choice but to revoke Appellant's document. 

Appellant points out that §239b states the "The Sec]:·etary 

may "... (b) take action" and maintains that this indicates 

Congressional intent to permit the exercise of discretion 

by the Judge in the revocation of seaman's documents. However, 

a review of the legislative history of 239b indicates that 

Congress intended mandatory revocation for all narcotics 

convictions. Hearings before the Senate Subcommittee on 

Interstate and Foreign Commerce on H.R. 8538 held on 

16 June 1954, House Report No. 1559 of 4 May 1954, and 

Senate Report No. 1648 of 28 June 1954 indicate that the 

7 
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only orders to be issued following proof of a narcotics -

conviction are "deny" and "revoke". "Deny" was not to 

be used in the same context as a suspension as it referred 

to those individuals who apply for a seaman's document for 

the first time and have been convicted of a narcotics 

offense within ten years prior to the application. 

Discussion of an order less than revocation was made by 

the Department of Commerce in relation to. H.R. 4777, a 

predecessor bill to H.R. 8538, by letter of 28 August 1953. 

However, Congress did not agree with the proposed change 

2076 

from "shall permanently revoke" to "may suspend or permanently· 

revoke". Subsequent revisions, reports and minutes refer 

only to revocati.on. (See also Commandant's Appeal Decisions 

Number l746(PREV0ST}) 

In conclusion, the word "may" in 239b refers only to 

the Secretary's and Investigating Officer's discretion _ in 

initiati~g the hearing. The Judge did not err in stating 

that he had no choice but to revoke Appellant's documents 

af~er findi~g that he had been convicted of a narcoti.cs 

violation. 

Appellant also contends that the National Transportati.on 

Safety Board Decisions in Siler v. Mills, N.T.S.B. Order No. 

EM-43, Bender v. Moore, N.T.S.B. Order No. EM-39 and Bender v. 

Packard, 1 N.T.S.B. 2301, all hold that the grant of discretion 

in 239b does not run solely to the Investigating Officer 

as to whether or not to prefer charges. However, th.is 

8 
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· contention does not deal with the Judge's lack of discretion 

in revoki~g Appellant's license once the Coast Guard hearing 

has in fact been initiated. Again theref~re, the Judge was 

not mistaken in ordering revocation of Appellant's documents. 

III 

Appellant cites Siler v. Beroud N.T.S.B. ME-43(1975) 

which the Appellant alleges; 

permits in dicta that if other evidence is submitted. 
in behalf of the Appellant as to the circumstances 
surrounding his receiving of probation on his plea 
of guilty then the N.T.S.B. could reasonably speculate 
as · to what a jury would do in Appellant's case. 

However, speculation as to what either a jury or the 

N.T.S.B. might have decided if mitigating evidence were 

presented is of little he.lp to Appellant's case and rendered 

moot by th.e fact that the N.T.S.B. affirmed the Commandant's 

order of revocation. 

IV 

Appellant maintains that the Judge's iss·uance of a 

temporary document illustrates th.at the Judge did not 

consider him to be a hazard or unfit for work as a seaman. 

In response it is pointed out that the issuance of a 

temporary document was contrary to established policy 

and Commandant's directives when dealing with cases 

under 46 u.s.c. 239b. The fact that the Judge was 

mistaken in issuing a temporary document does not aid 

Appellant's argument. 

9 
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V 

Appellant states that he pleaded guilty only· -upon · 

the poor advice of his counsel and th.at this ·should be 

taken into accoW1t. when .considering an order s1JJ:>sequerit 

to a conviction under 239b. However, Appellant's asserti.on 

that he was inadequately represented in the trial should 

be argued in the court of his conviction. An administrative 

hearing is not the proper forum for a collateral attack 

upon a state. court's decision. Additionally, Appellant.'s 

testimony at the hearing in whi:ch he related the events. 

leading to his arrest cause me to believe th.at his 

convicti.on was not the result of poor representati.on. 

VI 

Appellant finally enumerates several mi ti.gating factors 

which h~ states demonstrate the ·fact that he merits· an order 

less th.an revocati.on. However, any evidence whi.ch ·Appellant 

has regarding his _ good character and abstinence from- hazardous 

substances should be use.d in the clemency procedures under 

46 CFR §5.13 whereby an evaluation is made for determining 

the propriety of issuing a new document. 

CONCLUSI"ON 

Arti.cle 42 .. 12 ,. Section 7 of the Texas Code of Criminal 

Procedure does not unconditionally set aside a convicti.on 

for all purposes as required by 46 CFR 5 . 0 3-10 (b.) • The 

revocation proceeding was based upon evidence of a 

substantially reliable and probative nature and therefore 

correct. 

10 
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ORDER 

The order of the Administrative Law Judge revoking 

Appellant.'s merchant.mariner's document no. z...~1288207, 

dated 25 November 1975 at Houston, Texas is AFFIRMED. 

?L-~-
0. W. SILER 

Admiral, U. S. Coast Guard 
Commandant 

S~gned at Washington, D. C. , this Z t ' 1H day of 'Jt:? 1976. 

11 
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U N I T E D S T A T E S O F A M E R I C A 

DEPARTMENT OF TRANSPORTATION 

* * * * * * * * * * * * * * * * 
* 

UNITED STATES OF AMERICA; * 
UNITED STATES COAST GUARD * 

* Docket No. 08-0053-TEPM-75 
vs. * 

* Case No. 5950/6717 
Merchant Mariner's Document * 

No. 1288207 * 
* DECISION AND ORDER 

Issued To - CHARLES OGERON, JR. * 

Respondent. 
* 
* 
* 

* * * * * * * * * * * * * * * * 
PRELIMINARY STATEMENT 

Respondent has been present and represented by attorney 

Michael -Allen Peters of 1217 Calhoun (at Caroline), Houston, 

Texas 77002. The Coast Guard ·has been represented by 

Lieutenant (j.g.) Richard A. Knee, presently stationed with 

the Marine Inspection Office, Houston, Texas. 

The charge is conviction of a narcotic drug law violation, 

and the first specification as drawn by Lieutenant (j.g.) 

Knee states as follows: 

"In that you, being the holder 
of the captioned document, 
were, on or about 24 August 1972, 
convicted by Harris County District 
Court #184, a court of record, for 
violation of the narcotic drug laws 
of the State of Texas, to wit: 
possession of heroin." 

To the charge and specification, Respondent pleaded not 

guilty. 
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1. At all times herein mentioned, and specifically on 

and about 24 August 1972, the Respondent was the holder of 

the captioned Merchant Mariner's Document No. 1288207, 

issued to him by the U.S. Coast Guard. 

2. While being the holder of the captioned document, 

Respondent was, on or about 24 August 1972, convicted by the 

Harris County District Court 1184, a court of record, for 

violation of the narcotic drug laws of the State of Texas, 

to wit: possession of heroin. 

In addition to the above 
ultimate facts, I make the 
following findings of 
evidentiary fact: 

3. Respondent was born on the 4th of March l~l, in 

Louisiana, and is now~~ years of age. His merchant mari

ner's document was issued to him by the U.S. Coast Guard on 

12 November 1968, and is endorsed as finding Respondent 

qualified for ordinary seaman, wiper, and steward's depart

ment (food handler). 

4. Respondent was convicted on 24 August 1972, in the 

184th District Court of Harris County, Texas, in the case 

entitled State of Texas vs. Charles Hardy Ogeron, #166483. 

~Respondent appeared in person and with counsel, John E. Gilleland. 
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Respondent pleaded guilty in court before the state court 

judge and in the presence of his counsel, John Gilleland, to 

unlawful possession of a narcotic drug, to wit: heroin. 

5. As a result, Respondent was given a sentence of 

confinement in the Texas Department of Correction for three 

years. Imposition of the sentence was suspended, and the 

Defendant was placed on adult probation for three years. 

(Investigating Officer's Exhibit #3, Judgment of Conviction.) 

The Judgment of Conviction contains an attachment dated 6 

May 1974, A.D., signed by the judge presiding, under the 

same case, State of Texas vs. Ogeron, Charles Hardy, #166483, 

District Court #184. The attachment is entitled "Order of 

the Court Dismissing the Cause." The attachment states as 

follows: 

"It appears to the Court, after considering the 

report made by the Defendant's probation officer, and 

other matters, and evidence that Defendant has satis

factorily ful~illed the conditions of probation during 

a period of over one-third of the original probationary 

period to which he was sentenced. Therefore, the period of 

probation is terminated and 
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"It is -fhe ordei o~ the Court that the Defe~dant 

be, and he is permitted to withdraw his plea of guilty. 

The indictment against Defendant be, and the same is 

hereby dismissed, and the judgment and conviction is 

hereby set aside as provided by law." 

6. The State of Texas Code of Criminal Procedure, 

Article 42.12, Section 7, titled the "Adult Probation and 

Parole Law" in pertinent part reads as follows: 

"At anytime, after Defendant has satisfactorily 

completed one-third of the original probationary 

pe~iod or two years of probation, whichever is lesser, 

the period of probation may be reduced or terminated 

by the Court. Upon the satisfactory fulfil~ment of 

the conditions of probation and -the expiration of 

the period of probation, the Court, by order duly 

entered, shall amend or modify the original sentence 

imposed, if necessary, to conform to the probation 

period, and shall discharge the Defendant. In case the 

Defendant has been convicted, or has entered a plea of 

guilty, or a plea of "nolo contendere", and the Court 

has discharged the Defendant hereunder, such Court may 

set aside the verdict or permit the Defendant to withdraw 
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his plea, and shall dismiss the accusation, complaint, 

information or indictment against such Defendant, who 

shall thereafter be released from all penalties and 

disabilities resulting from the offense or crime for 

which he has been convicted or to which he has pleaded 

guilty, except that proof of his said conviction or 

plea of guilty shall be made known to the Court should 

Defendant be again convicted of any criminal offense." 

(Emphasis supplied.) 

7. In the State of Texas, the order of the Court 

dismis~ing the cause does not wipe it off the books for all 

purposes since mandatory language, "it it shall be made 

known to the Court" is used in the last part of the sentence 

of the Statute. In deciding whether-to grant probation or 

not, the State Court may take into consideration the fact 

that Respondent did have a prior probationary period because 

~f conviction for the prior criminal offense. Under the 

requirements of the Code of Federal Regulations, 46 C.F.R. 

Part 5 (formerly Part 137), the order of the Court Dismissing 

ci1e cause must be for all purposes. Under the Texas statute 

it is not for all purposes. 
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1. The U.S. Coast Guard and the Administrative Law 

Judge have jurisdiction over Respondent's Merchant Mariner's 

Document, and the subject matter of this hearing, under 

the provisions of the Act of July 15, 1964, ch. 512 (46 

U.S. Code 239a-b); the Administrative Procedure Act, Title 5 

U.S. Code; and the regulations promulgated thereunder. 

2. Specification one and the charge are found proved 

by substantial evidence of a reliable and probative nature. 

OPINION 

The Investigating Officer's case consisted of documentary 

evidence only, which were admitted into evidence. 

Judge's Ex~ibit I is the Administrative Law Judge'~ 

letter to all parties granting a requested continuance. 

IO's Exhibit 11··ii - an Affidavit of Service and recitation 

of rights to the Respondent by Lieutenant (j.g.) Richard A. 

Knee. IO's Exhibit t2 is the indictment by the grand jury 

in the District Court of Harris County dated 3 July 1971 for 

possession of heroin, consisting of two pages. IO's Exhibit 

i3 is the judgment of conviction in the 184th District Court 

of Harris County, Texas, consisting of three pages. IO's 

Exhibit #4 is a letter from the Assistant District Attorney 

of Harris County, ~eplying to the Investigating Officer's 

letter made part of the exhibit, advising the conviction was 
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for violating Article 729(b) of Vernon's Annotated Texas 

Statutes. 

The Administrative Law Judge took judicial notice of 

46 U.S. Code 239a-b and 46 U.S. Code of Federal Regulations 

5.03-lO(a), as requested by the Investigating Officer. 

The Respondent in his behalf, through his attorney, offered 

three witnesses and four exhibits which were marked and 

admitted into evidence. 

Respondent's Exhibit A is a letter from G&H Towing 

Company of 509 Texas Building, Galveston, Texas 77550, by 

its vice president, Captain Harry Harris Chapin, dated 5 

September 1975. It states Vice President Chapin has known 

Respondent for three years and Respondent's father-for 

approximately five yeaxs, and gives him a good character 

reference. Respondent's Exhibit Bis a letter from the 

Texas probation officer advising Texas Judge Moore that 

Respondent was eligible to -be removed from probation. 

Respondent's Exhibit C is a letter from Judge Moore of the 

State of Texas, advising that Respondent did receive the 

"Order of the Court Dismissing the Cause", pursuant to the 

Texas Statutes. Respondent's Exhibit Dis a letter from E. 

~ W. Sarvis, Assistant Director, Marine Personnel Office, 
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of G&H Towing Company of Galveston, Texas, showing Respon

dent's service time aboard various company tugs, from 2-22-

72 until 6-30-75, for a total of 701 days. 

The first witness on behalf of the Respondent was the 

vice president, Captain Harry Harris Chapin, who has been 

with the G&H Towing Company of Galveston, Texas, for eleven 

years, and prior to that he had a 26-year career with the 

U.S. Coast Guard, which included being the Officer in Charge 

of the Marine Inspection Office in Galveston. Captain 

Chapin testified that Respondent was a good, conscientious 

employee of the G&H Towing Company, and that he was better 

than the average worker or seaman who comes from the union 

hall. Respondent's father has worked for the company for 

approximately eleven y~~rs and is a valuable and competent 

tug operator and tug captain. 

Respondent's second witness was the Respondent's 

father, Charles Hardy Ogeron, Sr., who testified that he has 

been a tug captain for approximately eleven years with the 

G&H Towing Company and has been making his living in the tug 

and barge industry since he was a young boy. He would like 

to see his son pursue his chosen career of tug captain and 

~ towboat operator. 
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The third witness was The Reverend William Young, III, 

assistant pastor of St. Ambrose Church in Houston, Texas, 

who came to him after Respondent was charged for this 

hearing. The Reverend Young felt Respondent should be 

given a second chance. 

The fourth defense witness was Respondent, who testi

fied in his own behalf. Respondent testified he has been 

employed by G&H Towing Company for about four years. Respon

dent was married on 1 December 1972. Respondent's education 

consists of "almost finishing the ninth grade." In 1968, 

he bec.ame what he called a "dumb operator", in which he 

would take dirty dishes off an elevator in a restaurant. 

In ,November 1968, Respondent obtained his first U.S. Merchant 

Mariner's Document from the U.S. Coast Guard. Respondent -

went to a union school and shipped as a deep-sea sailor 

to South America for about one year. Respondent decided 

he did not want to be away_ from home that long and then he 

went into another job where he was cutting acrylic plastic, 

which he stated was a substitute for glass, and he also 

worked at cutting glass. Later, Respondent obtained a 

job as a pick up and delivery boy for a paint company. In 

July 1971, he did not like the work he had been doing and 
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he just quit as a glass cutter, ·and following that, Res

pondent was arrested for possession of heroin. On 22 

January 1972, he began work for G&H Towing Company. 

Respondent stated that at the time of his arrest, he 

was with another male, by the name of "Mike", who was 

sitting with him on the corner of Kirby and Richmond Avenues 

in Houston, Texas, at 4:00 p.m. The two were sitting on the 

curb, Respondent was drinxing iced tea, and they were both 

trying to "bum a ride." At the time when they noticed a 

police patrol car coming, they became scared and started to 

walk away. Respondent became nervous and dropped his pack 

of cigarettes on the sidewalk. When the police came, they 

found the heroin on the sidewalk. Respondent now ~laims 

that the heroin belong-ed to his friend, "Mike", who Respon

dent had known for about two months prior to this incident. 

Respondent knew that "Mike fooled with" heroin or drugs 

prior to Respondent's arrest. Respondent's mother and 

father obtained the attorney, John Gilleland, and paid him 

$750. Respondent was arrested on a Saturday afternoon, and 

talked to his attorney on the following Monday for the first 

time. Respondent appeared in the Texas State Court four to 

~ five times. A couple of weeks prior to the final appearance, 

•. - t.. 
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Respondent's attorney was paid in full. Respondent states 

that his counsel advised him to plead guilty to possession 

of heroin and that Respondent would probably only receive a 

probationary sentence. Respondent was given approximately 

15 to 30 minutes to decide this matter by his counsel, and 

his counsel advised that if he did not plead guilty, he 

could receive a sentence of approximately nine years in jail 

upon conviction. He states that he did advise the attorney 

at that time that he didn't have the heroin, that the heroin 

belonged to the other fellow, "Mike", whom Respondent did 

not further identify. 

During the three years' probationary period, Respondent 

was continually employed by G&H Towing Company. Respondent 

testified that he has never had a problem with alcohol or 

narcotics and that he never had to attend a rehabilitation 

program. 

The U.S. Coast Guard-vs. Thomas, Appeal Decision No. 

1349, involves a case in which the Commandant held that the 

only recourse of Respondent was to the prior Court where his 

conviction was first rendered. See also Appeal Decision No. 

205, U.S. Coast Guard vs. R.J. Beroud, affirmed revocation 
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on 23 August 1974; and the National Transporation Safety Board 

Order No. EM-45, U.S. Coast Guard vs. R.J. Beroud, dated 

4 September 1975. Under the present state o= the Appeal 

Decisions of the Corrunandant, which hold that undeI the 

circumstances, the Administrative Law Judge has no discretion 

to give a lesser order but .must rP-voke. Since 46 C.F.R., 

Part 5 (formerly Part 137), states the Administrative Law 
' 

Judge must follow the Commandant's Appeal Decisions, I am 

compelled to render the following o~der. 

ORDER 

~hat your Merchant Mariner's Document No. Z-1288207, 

and all other valid licenses: documents or certificates 

issued to you by the U.S. Coast Guard or any predecessor 

authority and now held by you, be and the same · are hereby· 

REVOKED. You are hereby ordered to surrender your document 

to the nearest U.S. Coast Guard office inunediately 11pon 

service of this jecision upon you. 

The rules governing appeals to the Commandant are 

appended to the decision and order. 

Dated this 25th day of 

Houston, Texas 

November 19: 5 C '.h /); . ,-,;--f---

~a· ~</,/!r'/!{//l{/ 
THOMAS E.P. McELLIGOTT 

Administrative Law Judge 




