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UNITED STATES OF AMERICA 

NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D.C. 

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
at its office in Washington, D. C. 
on the 1st day of March 1979. 

LANGHORNE M. BOND, 
Administrator, Federal Aviation 
Ad ministration, 

Complainant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. SE-3864 

vs. 

PA TRICK DONALD UTLEY 

_________ R;..;;...e;;...s;;;...p1.....o;;...n_d....;...e;;;._n_t_. ___ l 
OPINION AND ORDER 

Respondent has appealed from the initial decision of Administrative 
1/ 

Law Judge John E. Faulk, issued on October 26, 1978. The law judge 

found, in effect, that respondent, while operating civil aircraft N8845 

on the airport at Catalina Island, California, on August 15, 1977, 
2/ 

violated section 91. 9 of the Federal Aviation Regulations by "gunning" 

Y A copy of the initial decision is attached. 

2/ Section 91. 9 reads as follows: 
11 §91. 9 Careless or ·reckless operation. 

No person may operate an aircraft in a careless or reckless manner 
so as to endanger the life or property of another. 11 
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his aircraft toward a uniformed officer of the California Department 

of Fi sh and Game while said officer was trying to stop respondent w s 

aircraft, with the result that the officer was forced to run or dive away 

from the moving propeller. The law judge thereupon ordered a 60-day 
3/ 

suspension of re spondent 1 s airman certificate. 

In support of his appeal, respondent has filed an appeal brief 

wherein he argues that the credibility issues should have been resolved 

in his favor because reasonable men could not have found the facts 

to be those determined by the administrative law judge. 

The Administrator has filed a reply brief opposing the appeal and 

urging the Board to affirm the initial decision. 

Upon con side ration of the briefs of the parties, and the entire 

record, the Board has determined that safety in air commerce or 

air transportation and the public interest require affirmation of the 

Administrator's order, as modified by the law judge, whose findings 

we adopt as our own. 

The evidence of record is set forth in great detail in the initial 

decision (see I. D. 2-9) and will be only briefly summarized herein. 
4/ 

Two office rs of the California Department of Fish and Game testified, 

'}__/ The Administrator's order called for a 90-day suspension and also 
alleged a violation of section 61. 5l(d)(l) of the FAR (failure to pre sent 
logbook for inspection upon request of State law enforcement officer). The 
section 61. 5l(d)(l) charge was dismissed for lack of evidence and the 
Administrator's counsel suggested a modified suspension of 45 t o 60 days 
based on the section 91. 9 violation. 

4/ One of the officers was a warden while the other was a warden-pilot. 
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in essence, t hat they were conducting an aerial patrol in a Cessna 337 

between Catalina Island and the California coast when they observed 

a low flying aircraft which appeared to be circling an area for the 
5/ 

purpose of spotting swordfish for a nearby fishing boat; that they 

flew close enough to the other aircraft to obtain its registration (N8845); 

that when they later landed at Catalina Island, they observed N8845 

taxiing away from the terminal; that one of the officers embarked from 

their plane and walked toward N8845, which was stopped with its engine 
6/ 

idling, and motioned to the pilot of N8845 to hold; and that the pilot 

of N8845 shook his head in a negative manner and added power, thus 

causing the plane to move toward the officer, who dove to his right to 
7/ 

avoid the propeller ·. 

Respondent (the pilot of N8845) and the other occupant of that plane 

(respondent's brother) testified that during the flight, the purpose of 

which was to look for great white sharks, they noticed a Cessna 337 

pull up alongside their plane but did not observe any particular markings 
8/ 

on the other plane; that later, as they were taxiing away from the 

terminal at Catalina Island,. they noticed the Cessna 3 3 7 and a man 

. 2.J The purpose of the patrol was to detect violations of State law with 
respect to illegal fishing activities. 

~ / Bothof the officers were weari.n g uniforms similar to those worn b y 
the California Highway Patrol. 

7/ The officers later succeeded in stopping N884 5 near the end of the 
runway and its pilot (respondent) was given a citation. 

:§_/ The Cessna had markings on the tail indicating it was b eing operated by 
the California De pa rtment of Fi sh and Game. 
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standing on the g round fo their left and holding a clipboard who was 

not dressed in such a manner that they would have known he was a 

law enforcement officer; and that respondent did not taxi or 11 gun 11 

his aircraft toward this man, but simply continued taxiing so that they 

passed the man on their left. 

The law judge, after noting the direct conflict in testimony con-

cerning the manner in which respondent taxied his aircraft vis-a-vis 

the officer on the ground, made a clear and unequivocal credibility 

determination in favor of the Administrator's witnesses and adverse 

to respondent. After carefully examining the record, we can discern 

no valid reason to disturb that determination, which is properly 

within the province of the law judge who alone is in a position to observe 

the demeanor of the witnesses. The arguments made by respondent 
9/ 

on appeal to discredit the testimony of the Administrator's witnesses 

were also made in closing argument to the law judge. These arguments, 

although not specifically mentioned in the initial decision, were obviously 

not persuasive to the law judge, nor are they sufficiently compelling 

to this Board to warrant overturning the credibility determination. 

J_/ These argum_ents include the delay in the Fish and Game Department's 
filing a complaint with the FAA until December, 1977, after the State's 
case against the fishing boat owner had been dismissed, thus indicating 
the department was out to "get 11 respondent in any way they could; and 
the fact that criminal charges we re not brought against respondent which, 
coupled with the relatively light suspension provided by the Administra
tor1 s order, indicates that no one really believed respondent was trying 
to run down the officer with his aircraft. 
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Furthermore, the finding that respondent "gunned 11 his plane at the 

officer is consistent with the lack of credibility of respondent's 

testimony that he was unaware of the identity of the Fi sh and Game 

Department plane and officers and was making no attempt to evade 
10/ 

them. 

ACCORDINGLY, IT IS ORDERED THAT: 

1. Respondent's appeal be and it hereby is denied; 

2. The Administrator's order, as modified by the law judge, 

be and it he re by is affirmed; and 

3. The 60-day suspension of respondent's private pilot certificate 
11/ 

shall commence 30 days after service of this order. 

KING, Chairman, DRIVER, Vice-Chairman, HOGUE, Member of 

the Board concurred in the above opinion and order. McADAMS, 

Member, dissented ( copy· attached). 

!Q_/ We agree with the law judge's characterization of such testimony 
as "not w orthy of belief" (I. D . 10 ). 

ll / For the purpose of this order, the respondent must physically surrender 
his certificate to an appropriate representative of the Federal Aviation 

Administration, pursuant to section 61. 9 (g ), FAR. 



Administrator vs. Utley 

McAdams, Member, Dissenting 

I am loathe to overturn a credibility finding of an 

administrative law judge and do so in this case with great 

reluctance. I find the law judge's credibility finding 

wanting with respect to the facts of the incident in issue. 

It is true the law judge made a distinct credibility finding 

with respect to the respondent's testimony about "looking 

for a great white shark," with which I take no issue, but 

that was a separate and distinct occurrence and has no 

relationship to the Administrator's complaint. The law 

judge, in my opinion, failed to specifically state the 

reasons he found the respondent's testimony credible as 

related to the facts in issue. 

If the facts in this case are as stated, the fish and 

game warden would, or at least should, have immediately 

filed a complaint with the proper judicial authorities to 

charge the respondent either with assault with a deadly 

weapon or iritent to kill. Instead, the warden merely 

issued a citation to the respondent for alleged violation 

of the state fish and game laws -- a rather mild rebuke 

to a person who had just allegedly attempted to maim or 

kill with a deadly weapon, to wit, a whirling propeller. 

The warden then waited 4 months until the fish and game 
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law charge had been dismissed for lack of evidence 

before filing a complaint with the FAA. The FAA alleged 

the respondent had violated Section 91.9 of the Federal 

Air Regulations by directing the aircraft toward the 

warden with the result the officer was forced to run or 

dive away from the moving propeller. It seems rather 

strange to me that if the respondent had indeed attempted 

to run down the warden with the aircraft that the FAA 

would not have requested revocation rather than suspension 

of the respondent's certificate. 

For the above reasons, I would grant the respondent's 

appeal and reverse the finding of the law judge. 
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Richard G. Wittry, Esg. Attorney for Complajnant 

INITIAL DECISION AND ORDER 

John E. Faulk, Administrative Law Judge 

SE-3864 

This proceeding arises under the provisions of Section 609 of 

the Federal Aviation Act of 1958, as amended (49 U.S.C. 1429). 

It comes here on a plea of Patrick Donald Utley, hereinafter referred 

to as Respondent, seeking the review of the Order, which is the 

Complaint, of the Federal Aviation Administration (FAA) suspending 

the Respondent's private pilot certificate for a period of 90 days. 

ALLEGATIONS 

Initially, the Administrator's Complaint alleged that the 

Resoondent had violated Section 61.Sl(d) (l) of the Federal Aviation 

Regulations (FAR) in that he failed to present his loqbook for 

inspection upon request by an officer of the California Department 

of Fish and Game, a State law enforcement officer. However, at the 

conalusion of the presentation of the Administrator's case, counsel 
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for the Respondent moved to dismiss the charges al l eged under this 

section of the FAR in that the Administrator has failed to produce 

any evidence whatsoever in this connection. Counsel for the Adminis

trator agreed and consequently, the Respondent's Motion was granted. 

As a result, the sole charge remaining is that Respondent, on or 

about August 15, 1977, while operating civil aircraft N8845 on the 

airport at Catalina Island, California, did operate his aircraft, 

while on t_he ground, toward a uniformed officer of the California 

Department of Fish and Game while said officer was attempting 

to stop the Respondent's aircraft. It is alleged that the officer 

was forced to run away from the oncoming aircraft in order to 

avoid its propeller. As a result, it is alleged that the Respondent 

operated the aircraft in a careless manner so as to endanger the 

life or property of another in violation of Section 91.9 of the FAR. 

As a result of the amended charges, the Administrator seeks 

a suspension of the Respondent's ainnan certificate for a period of 

from 45 to 60 days. 

THE EVIDENCE 

On August 15, 1977, Wardens Robert S. Decker and Leo Singer 

were on a routine patrol between Catalina Island and the California 

coast. Both of the gentlemen are law enforceme,t officers assigned to 

the California Department of Fish and Game. The purpose of their 

patrol was to detect violations of State law with respect to illegal 

activities relating to the catching of swordfish. The evidence 
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indicates that Wa~dens Decker and Singer were flying in a State

owned aircraft which was being piloted by Warden Singer when they 

observed an aircraft below,circling in a relatively small area. 

In connection therewith, they observed a swordfish type fishing 

boat. It appeared to these officers that the aircraft was circling 

an area for the purpose of spotting swordfish for the fishing boat. 

They circled the area for some time at approximately 3,000-3,500 feet 

above the incident being observed. After they observed what appeared 

to them to be the taking of a swordfish, they descended to the altitude 

of the circling aircraft approaching horizontally within 400 feet 

of said aircraft. At that time, they obtained a civil aircraft reg

istration number from the side of the aircraft vis. N8845. The air

craft being flown by the State officers was a Cessna 337, 

a pus h-pu 11 type aircraft with b.;i n ta i 1 booms with markings 

on the tail indicating that the aircraft was being operated by the 

California Department of Fish and Game. Upon arrival of the State 

aircraft, the aircraft being observed, N8845 departed in the direction 

of Catalina Island. Thereafter, the State plane descended to a lower 

altitude in order to obtain the permit number from the S\vordfish 

boat. Thereafter, the State plane flew ta Catalina Island. Upon 

landing at the Catalina Island Airport, the so-called spotter 

aircraft, N8845, was observed taxing from the 1 oca l termi na 1. 

Warder Decker testified that he and Warder Singer were wearing their 

uniforms which are very similar to the uniforms worn by the California 
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Highway Pa trol. It i s Warden Decker 1 s testimony that when he and 

Warden Singer landed and observed N8845 taxiing away from the 

terminal and over toward the taxi strip on the· south side of the 

airport, Warden Singer, the pilot of the State plane, turned into 

the turnoff from the main runway and stopped his aircraft. Warden 

Decker stated that he left his aircraft and ~walked toward the 

Respondent•s aircraft, and was from some 60 to 70 feet in front 

of the aircraft. The Respondent 1 s aircraft was idling, and the 

propeller was turning, however, it was stopped. Warden . Singer 

testified that with his right hand he indicated to the pilot of 

N8845 to stop and that the pilot saw him and shook · his head to 

Warden Decker in a negative fashion. At that time, the pilot 

pushed the throttle open and the aircraft started to move toward 

Warden Decker. It is Warden Decker's testimony that he had to dive 

to the right side in order to get away from the turning proo of 

the aircraft. The aircraft -then turned approximately 45 degrees 

away from State aircraft and cut across - the edge of a taxiway 

and proceeded east on the taxiway toward the approach end of 

runway· 22. At that time, Warden Decker testified that being 

some distance from his own aircraft, Warden Singer followed the 

aircraft in question with the State aircraft by cutting across 

part of the taxiway and down the runway toward the approach 

end of 22 in order to cut off aircraft N8845. Warden Decker stated 

that he walked and ran down to where the two aircraft had come to 
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a stoo and cut their engines. Aircraft N8845 wa s effectively 

blocked from taking the active runway by the State plane. Warden 

Decker testified that when he arrived upon the scene, he identified 

himself as an officer of the Department of Fish and Game of the State 

of California and asked for identification. The Respondent and his 

brother initially refused, but, being advised that they would be 

placed under arrest and taken to the Los Angeles County Jail, they 

reconsidered. Thereafter, Warden Decker issued a citation to the 

Respondent for an alleged violation of the California Fish aid 

Game Laws. Warden Decker stated that he looked inside the Respondent 1 s 

aircraft and could read from the registration therein that the 

aircraft was registered to Ronald Tegland and with a business name 

thereon as FISH, LTD., Oxnard, California. 

Warden Singer testified that he has been employed by the 

California Department of Fish and Game for a period of 27 years 

and for that same period of time, he has be~n a pilot in connection 

with his duties. Warden Singer's testimony corroborated events 

heretofore described by Warden Decker. In addition, Warden Singer 

testified that after he had placed his aircraft at the approach end 

of runway 22, between aircraft N8845 and the active runway 22, 

he shut down his engine as did the other aircraft. The occupants 

of the other aircraft wanted to know why they were being stopped. 

Warden Singer testified he was wearing his uniform, which is the 

same type as described by Warden Decker. Warden Singer advised the 
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occupants, who subsequen t ly turned out to be t he Respondent and his 

brother, t hat they wou l d wait unti l Warden Dec ker arr iv ed upon the 

scene. Warden Singer testified that neither he nor Warden Dec ker 

knew either the Respondent or his brother personally or by 

reputation before the incident. Warden Singer did corroborate 

the fact that had Warden Decker not abruptly moved out of the 

path of aircraft N8845, it would have struck him. 

The Respondent testified that on August 15, 1977, he 

was operating a Bellanca, registration number N8845 

as pilot-in-command. His brother was his passenger. 

The Respondent testified that the aircraft belonged to a 

Ronald Tegland, who is his employer and who operates three di f fe rent 

companies, the Respondent being an employee of RKT Plumbing. 

In addition, this employer operates a company known as FISH,LTD. 

and does operate a boat known as the 11 Commanche. 11 ~ccord i ng to 

the Respondent ' s testimony, the purpose of the f ligh t was to 

look for great white sharks, since there was a market for 

these type sharks as a result of the movie 11 JAWS. 11 The Respondent 

testified that the flight had originated in Oxnard , Cal i fornia , where 

he transported his employer, Mr. Tegland, from Oxnard to Torrance 

dropping him off at that point and then flying to Catalina Island 

to pick up his brother who would be a passenger and observer in 

looking for the white sharks. The Bellanca is a two-seated aircra ft 

with forward and aft seating. Af t er flying around from Catal i na f or 

some time, the Respondent testified that he landed at Torrance at 
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abou t 2:30 p.m. on August 15, 197~ fo r th e pu r pose of r efu eling 

and they t oo k off aga in i n th e vici ni ty of th e Cata li na Chan nel 

looking for white sharks. The Respondent test i fied that he had 

contact with a boat, heretofore mentioned, via marine radio and 

told them that he had spotted a white shark. However, before he 

could arrive, the shark had disappeared. Between 4:30 and 5:00 p.m., 

in response to a request from the boat, they flew to a point to 

verify whether or not a white shark was there. According 

to the Respondent, it was a marlin and no action was taken. About 

this time, the Respondent testified he noted a Cessna 337 operating 

in the vicinity of his aircraft and that said aircraft did pul 1 

up alongside him. He testif i ed he never observed any markings 

on the tail of the aircraft. He departed the area and flew back 

to Catalina Island where he landed at the airport. He testified 

that he taxied up to the terminal, shut down his engi nes, and 

he and his brother went in to get something to eat. Fi nding the 

restaurant closed, they decided to depart. With respect to 

Respondent 1 s Exhibit No.l, which is a crude drawing of the 

airport area at Catalina Island, with various colored crayon markings 

indicated thereon, the Respondent testified that the drawings and 

markings made by Wardens Decker and Singer are inaccurate. They 

do not depict the actual events. According to the Respondent, he 

taxied out and did notice the Cessna 337 to his left in the 

turn off area from the active runway and he did see a man off 

to his left dressed in sloppy khaki clothes with his shirt out of 

his trousers, holding a clipboard in the air. It is the Respondent's 

testimony that at r.o time did he taxi toward or "gun" his aircraft 
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toward any individual on the ground. Essentially, it is the 

Respondent's testimony that he was either perpendicular or 

almost perpendicular to the Cessna 337 and the individual with 

the clipboard. According to the Respondent's testimony, the 

individual was not dressed in such a manner that he would have 

known that he was a law enforcement officer. According to 

Respondent,he continued to taxi and while he was taxiing toward 

the east to the approach end for runway 22, he first noted the 

Cessna 337 as he arrived at the end of the east end of the 

taxiway and was about to make a left turn out onto the active 

runway. At this time, according to the Respondent, he had to 

come to an abrupt stop because of the Cessna 337 aircraft. 

The Respondent got out of his aircraft and was told by Warden Singer 

that he ~as under arrest and would have to wait for Warden Decker 

to come upon the scene. Warden Decker advised the Respondent that he was 

observed circling a swordfish. The Respondent stated he was 

angry and upset and refused to show any identification iDtially. 

According to the Respondent, Warden Decker at no time indicated 

that he, the Respondent, had attempted to run throuoh Warden 

Decker. 

The Respondent's brother, Daniel Utley, testimony essentially 

corroborated the testimony of his brother. Daniel Utley did 

testify that while his brother was taxiing the aircraft away from the 

terminal, he did notice, off to his left, that the Cessna 337 aircraft 

did stop and an individual got out of the aircraft and raised his hand. 
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This individual was from some 15 to 20 yards away. Th e aircraft 

and the individual were 90 degrees off to his left. Daniel Utley 

further testified that his brother continued to taxi at a normal rate 

of speed, and that when they arrived at the end of the runway there was 

an aircraft par_ked in front of him. Daniel Utley testified that he 

did not participate in the conversation with the officers and that the 

officers talked to his brother. 

DISCUSSION AND CONCLUSIONS 

The facts leading to the al l eged violation of Section 91 .9 

of the FAR are not in dispute. All agree that the Respondent 

was flying his aircraft above the Catalina Channel circling over 

or ahead of a fishing boat for the purpose of spotting fish. 

Respondent claims he was l ooking for a great white shark. 

Complainant's witnesses suspected an unlawful purpose with ref

erence to the laws of California. And all agree that Respondent's 

aircraft, after landing at Catalina Island, taxied away from the 

terminal and proceeded down the parallel taxiway in anticipation 

of a takeoff. All agree that Respondent's effo rts were terminated 

by the State plane cutting off the Respondent at the departure end 

of the runway/taxiway. However, the testimony is in sharp conflict 

as to whether the Respondent, when leaving the terminal, "gunned" 
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his aircraft towards Warden Decker causing him to dive away from 

the turning propeller of Respondent's aircraft. Consequently, 

credibility findings must be made and inferences drawn from the 

evidence in order to determine whether the Administrator has met 
1/ 

his burden of proof- by a preponderance of the substantial, 

reliable and probative evidence. 

The preponderance standard requires only that the facts 

asserted are more probably true than false. Virgin Island Labor Union 

v. Caribe Construction Co., 343 F2d 364 (1965). In determining 

whether certain facts have been established, reference may be made 

to circumstantial evidence. However, i t is not necessary that the 

reasonable inference drawn from circumstantial evidence negate every 

other positive and possible conclusion. Musgrave v. Union .Carbide Corp., 

493 F2d 224 (1974). 

The testimony of the Respondent that he was looking f or a 

great white shark and not attempting to avoid or evade the State 

plane is not worthy of belief. While these facts are not violative 

of the FAR, they are circumstances from which the trier of the facts 

may draw reasonable inferences in order to make credibility findings . 

.l/ Rule 821 . 32 of the Board ' s Rules of Practice in Air Safety Proceedings. 
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Al so, the fact that Warden Decker was a l aw en forcement 

0 ff i c er i n u n i form i s not n e c es s a r y to the a I I e g at i on rn d r. 

Respondent acted in a careless manner by "gunning" his aircraft 

towards Warden Decker. Thus, Respondent 1 s contention that 

Warden Decker's dress was not recognizable is of no value. 

A violation would have occurred regardless of Warden Decker's 

occupation. However, the fact that Warden Decker was a law 

. enforcement officer in uniform as well as the preceding events wn icn 

occurred over the Catalina Channel are circumstances which the 

trier of the facts may take into consideration in making cred

ibility findings. 

Upon carefully weighing all the evidence and observing 

the demeanor of each of the witnesses, the credibility findings 

are made in favor of the Administrator's witnesses. As a res ult, 

i t is found that the Respondent operated his aircraft in a care l ess 

manner so as to endanger the life or property of another in vio l ation 

of Section 91.9 of the FAR. 

SANCTION 

In his closing argument, Counsel fo r the Administrator 

requested a sanction from 45 to 60 days for the remaining charge 

of a violation of Section 91.9 of the FAR. Considerino the 

seriousness and deliberateness of the Respondent ' s act of "gunning" 
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his aircraft towards a person on the ground, a 60-day suspension 

of Respondent 1 s private pilot certificate is warranted . Administrator 

v. Pratt, EA-878 at p. 7 (1976). See also Administrator v. Moore, 

EA-953 (1977). 

ORDER 

THEREFORE, IT IS ORDERED that the Respondent 1 s commercial 

pilot certificate is hereby suspended. Said suspension shall 

become effective immediately for a period of 60 days upon surrender 

of said certificate to the Regional Counsel, Western Region, 

Federal Aviation Administration, P. 0. Box 92007, Worldway Postal 

Center, Los Angeles, California 90009. 

Entered this 23rd day of October 1978. 
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APPEAL 

Any party to this proceeding may appeal this initial 

decision or order by filing with the Board a notice of 

appeal within 10 days after this date. Such appeal must 

be perfected within 30 days after this date by filing 

with the Board a brief in support of such appeal. Appeals 

may be dismissed by the Board in cases where a party fails 

to perfect its appeal by the timely filing of the brief. 

Attention is directed to Sections 821.43, 821.47, and 821.48 

of the Board's Rules of Practice in Air Safety Proceedings 

for f urther information regarding appeals. An original and 

three copies of each document must be filed with the Office 

of Administrative Law Judges, National Transportation Safety 

Board, Washington, D. C. 20594, as provided in Section 821.7 

of the Board's Rules, with copies served upon the other party. 

~he timely filing of an appeal herein shall stay the order 

in this initial decision. 

SERVICE: Patrick D. Utley 
216 Esplande 
San Clemente, CA 92672 

Steven L. Graff, Esq. 
22527 Grenshaw Blvd. 
Suite 208 
Torrance, CA 90505 

Richard G. Wittry, Esq. 
Office of ·Regional Counsel, AWE-7 
Federal Aviation Administration 
P. 0. Box 92007 
Worldway Postal Center 
Los Angeles, CA 90009 


