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UNITED STATES OF AMERICA
NMATIONMAL TRANSPORTATIOLIl SAFETY BOARD
Ianghoxrne M. Bond, Administrator, | = N4, ‘
Fecleral Aviation Administration, B T —— §
Complainant, :
P : Docket SE-=-3997
Emery J. Ingham, s
Respondent. 5
Portland, Oregon
February 8, 1979
Jeff D. Doxroh for complainant., - - .. VifQﬁf ;Lfﬂ.i
James A. Luebke for respondent. _ S e eez.

INITIAL DECISION AMND ORDER ~-

Jerrell R. Davis, Administrative lLaw Judge:

On September £, 1978, complainant, pursuant to
Section 609 of the Federal Aviation Act of 1958, as amended,

issued an order suspending respondent's private pilot cer=-

tificate for 60 cays. - : B
Respondent was charged with operating on August 7,
1977, as pilot~-in-command, civil aircraft./&‘~9499J, a Piper
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Ozegon City, Oxzegon,
the aircraft clcser
on the ground.
Complainan
violation of the fol
Jegulations (FAR):

(a) Secti

an airerzaft in a careless or recliless manner so as to
encange:x th%ALéneo-or property of another; and

(b) Section 91.7%(c), in that responent operater
an aircraft over other tian a congested area closer than
500 feet to persons ani propexrty, whean not necessary £ox

takeoff or landing.

(SR Y

to pers

t asse:rrte . that =such

lowing sections o

on 91.2, in that respondent operatec

Respoﬁéent appealed the

such order was subsegquently filed and

,nez.ea.n pumnm:::.—to Secticn 823,31 .of the Rules 'ofggr_actige,;?_

e T

In his filed answe...:esponaent admitted Paragraph.l of the 2 3

th

order of suspension and

- B b e - e = -fo r@ﬁ g O H A - —- g A

complaint anc denied,

thing contalneq ther
Ryl -7 L

today in Portland,
1g:actice provides tha

the Act, the bu-den

ein.

regon. Section £21.32 of the Rules of

t, in pzsoceed

shall be uvunecn

the

ings unde::

sesponsent o

oas anu property

operaticon wés
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"each and every othex allegatloq

“he complainant.

Federal Aviation

serveld as the complain

Aa evzaentza*y hea‘iﬁg on the appeal was held

Section 5069

in

and
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The relevant tectimony a.: nicfferel e:iibits
may be summarized as follows:
Dichard C. Kaxrlilt is a drafisman for Pacific

Power and Light Company and resiles just outside the city

Hn

limits of Oregon City, Ouegon. On Sunday, August, 7, 1377
in the early evening around seven p.m., he was ;3 the

pedroom area of his house, a2t which time his wife, dwaGumids
e /10 Was on the outside patioc of the house,

callec to him to come ocutsicde quickly. He went to the
back door and looked out an’ saw an aircraft flying ozff
towarzds the south. The aircraft was £flying in a southeaster)
airection at @ horizontal distance of some 300 to 400 feet

from his point of view at an estimated altitude of 100 _ jz.

feet. PO e e ey

BN g R =

Karlik further testified that the a;;rc:;g,ft made

a 1s0-degree turn and headed back toward h;s nouse ab an

" ;»«-,u;. *

altltuae of lOOyfeeb aescenalng, ané that the a;rcraft

to twenty feet east of his backya:d ﬁen@:at ’azsmitud&

i id;

of fifty feet. He based his altitude estznates upon trees 1

*r—“ &

fin s;xtg;fget,;n5 

feet in height, and some t;ansn;ss;on 1lres furtne* awav

measuring some sixty feet in height. As tbe ai c;gf; passed
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She first cbserved _the azlcraft as it flew

the rear of nis lot at an estimate’ altituie cif fifty fzai,
ne called out the "H" nurmber cbserve o1 the sile ¢f the
aircraft and his wife recoxder it as /Z\ 8429 J. Iie statel
that he focuseld his attention entirely on the "ii" number
and <1id not pay too much attention to the other ilentifving

marks or color on the aircraft.

This witness offerec E:xhikit C-1, whicii is a
sXetch showing the location of his house and that sortion

of the flight path of the aircraft obsexrves by him. He

described visibility at the time of the incicdent as "very
light". He described the color of the aircraft as brown

and cream in color =-- primarily crea He hacd no recollec-

tion of the position of the wheels of the aircraft.

Karlik's wife, Glenda, was standing on the patio

of her 1977

J
seven p.m. and eight p.m.

house underneath the cover on Sunday, August 7,

at a time estimated to be between

Her five-year-old daughter was in the yard at that time and

f*om the north

e .«'&-—,» i

over a fence

called .to. herﬂattent;on an _aircraft flylng in

——— «m*—“. mewu_-.—. - “a—.-.o-&:.. - --mv-...--no-v’

sepaxatlng Her house and her next-door nelghbo* S house.

These two houses are approximately sixty feet apart. She

observed the wings dipping between the houses and estimatet

the altitude of the aircraft to be 100 feet. She stated

that the aircraft was light-colored. After the aircraft

made a l1l80-degree turn and flew back behinc her house, at




LY
1
i2

13

14

= .- F 4~ 5 <= - 4 g n — = -~ N -~ 1 - o o~ - = ~ - B = . --
e altitule estimacel Lo o8 thirty, fest, si= rgcte cown the
I 5 s mn . . ) .
- -— -l = - S 5 A - - " i Lo "
iy numnper oI the airxrcraii as 1t was colilie cut To ner bv

her husband, and shortly thereafter she calle. the FAA

cffice and made a report of the incilent. She remembered

observing a cdistinct outline of two versons in the aircraft.

N

The low f£light of the aircraft causel

aer to feel fearful
anc threatenel. She depictel on Exhibit C-1 in black inX
theat portion of the flight path of the aircraf+ that she

observed and indicated that the remaining portion of the

flight path of the aircraft was similar to that shown by

her husband on this exhibit.

This witness further testified that, in view o

th

a
similar problem with a low-flying aircraft about three years
pricr thereto, she had been cautioned by FAA officials that
in any future incident of that type siie should concentrate
on obhtaining the "II" number of tlie aircraft and she stated
that she focused her attention on the "N" number and had.no
recollection—of whethet ¥HE Wheels “were down or upiaﬁa~did
not pay too much 3ttention'toAthe=othar markings on the
aircraft.

The ‘Karliks repcrtec the incident the same day,
as reflected in Exhibit C-2. 1In this letter they identified
the aircraft by “N" number, and stated that the first pass

was over their carport, £flying in a southeasterly directio:

v

’

and that the first pass was about 200 feet altitude and the

&
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second pass, as it made the 1&8J0-.eJr-es turn, 8 at an

gleitucde of about 103 feet. Ziaipis .~¢ 1B @ saetch pre-
na-ce” by Tichaxd Karlik whichh was atcacnen to tae letter
Gdated August 7, 1977. The flight path of the aircraft is

gepicted on this sketch and shows the aircraft coming

directly over the Karliks' house, rather than between their
house and the house next door.

Wesley S. Gireene, General Aviation Operaticns
Inspector of the .Portland GA:O, concucted an investigation
of the reported incident. He offerel =Eithibit C-10, a
sectional mapn, shﬁﬁing the location of the Karlik resiZence
and two neighboring aizpc:ts, namely)he“: Acres Airport and
Troh's Airport.

On August 23, 1277, the Inspectcr talked to Rober
Thieman, the flight instructor and general manager of the
Troh's Airport. Thieman informec him that responfent was

the pilot-in-command of N\ 9499 J on August 7, 1977.

o o« This tness e hlhlt C-l3 which ls a
l‘aﬁggg ‘**E% R S e Ep .-‘..m =% i "a“-‘ N "“:1
letter_be wrote to resgondengion August 30, 1977. In that

o

(respondent) has been identified as the pilot-in-command
of the Cherokee on August 7, 1977 approximately two miles
southeast of Oregon Ci;y,;_ﬁa_;isp advised responcent in

that letter that the aircraft alleged to have been operated

by respondent was observecd on two different passes at an

]

letter the 1nspector adv1seﬂ Ehe respondent that he et
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X b g LesT SI03
- ~e o~ -~ + —~ - - S = - N - 3 <~ -
persons@nc structuzrason the ground, 8w thet the 1nspector

believec that respondent was in viclaticn cf Sections S1.9

Exhibit C-14 is a handwritten letter iy respondent
datec September 9, 1877. In that letter respondent acinow-
ledgeJ receipt of the inspector's letter cated August 30
and conceded that he was £lying the CheroXkee on August 7th
in the Oregon City area arouncé Ferguson Road, kut he stoutly
cdenied that he ever flew close:r than 5300 feet to persons and
property on the ground.

The inspector never inguired whether the aircratft
may have been rented to anyone other than respondent, nor
did he inguire about the color of the aircraft.

During the.month of August 1977, Robert Thieman
kept records of aircraft dispatched at &ae Troh's Airport.

In commenting on the Exhibit R-4, @ typed sheet of aircraft

, usage:at:-Troh's Airport:uwith respect to:the Cherokee here _

involaed hetween August 1l .and August 27, 1977, Thieman :

» stateé tnat thls document lndlcated that respondent was the
only person who operated the Cherokee between August 6th
and August l0th. He stated that he checked the records on

‘Augqust 23, -2971, 'the date that Inspector Greene called him

[eN)

inquiring with respesct to the ownership of the aircraft an

the pilot-in-command on August 7tih.

—c e - ae
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‘@ssumed that he had -flown the Cherokee en August 7th, but
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as basically white withh light green accent. He Jdescribed
the "N" numbers as being cark green an. nhe also stated that
the aircraft éontained considerable other lettering and
nunkering with respect to advertisemcuts and telepnone
numbers pertaining to Land ievelopme:atc ans Auvitcmaticn
Enterprises. This witness furtiier testified that his coler
description of the aircraft wus the same today as it was
during August, 1377. Also, in this respect, he recalled
another Cherokee that operatec in the same general area at
the time in question which he described as being cream and
brown colored. Further, he made the observation that it
is not unusual for the “N" numbers of Cherokees to be
identical with the exception of only one digit.
Respondent'conceﬁeJ receipt of Inspector Greene's
letter dated August 30, 1977 (Exhibit C-13), and he authen-

ticated his letter of Sentember 6, 1277 to Inspector Greene

(Eihibit TR . Respordent-statad that at that time he - 4o

R |
later ascertained that he flew the aircraft during the month

-of August only on August 10 and August 15. He stated that
the August 10th flight was macde to Coos Bay, Oregon, and
~that his pilot“iog book was left at that point when he
returned to ®aa Troh's Airport. He retrieved the log book

some 30 days later, at which time, he said, he reconstructed




1= e

10

11

12

13

14

24

/1977 ‘and January 26,:1978, -fully-supports the date-shown.. |

N
wn

nls utilization of the Zherckee 1:ing the month ¢f Auvgust
anc entered the cdates of Aucgcust 10 and august 13 in his loc
book Dby reliance on his memory and nis personal records of

tach time.

Pat Chaney, cc-owner o« the involved

sponsored Exhibit R-5, a color photograph of
This photograph indicates that

white in colo:r with

(=
}.A.
\Q

ht green accent anc darxk green let-

tering and striping down the center of the fuselage. It

also indicates that the side of the aircraft has numerous

lettering pertaining to advertisements thereon.

This witness alsc sponsored Exhibits R-6 and R-7.

Exhibit R-6 is a2 statement of account with respondent

between May 13, 1977 an< December 27, 1877. This exhibit

shows that respondent rented the Cherckee on August 10 and

15, 1977 and at no other time during that month. Exhibit

R-7, invoices covering the rental of "N" 9499 J between June,

s

in Exhibit R-6. - In this regard. Chaney testlfzed that

P - e VS e e - k& 4

other personnel at Troh's Alrport could have haﬂ access to

and flown the Cherokee on Auaust 7th, as well as other

people paylng cash and where no invoice was preparec for

such cash payments.

On rebuttal, Richard Karlik examined Exhikit R-5,

the colcr photograph of /N 9499 J, and when ingquired by the
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Bench whether this was the same aircraft that he saw on

August 7, 1977, replied, "Soesn't look like aircraft I

saw.

Also, in this respect, he did not remember the droop

wings of the aircraft nor the £fixed landing gear.

and

reflectec the same aircraft she saw on August 7, 1977,

Karlik's wife, Glenda, also testified on rebuttal,

when shown Exhibit R-5 and asked whether that exhibit

replied, "I don't think it is.”

Dlscu551on and Conclus;ons

C—— - . - - g e A i s s - G A e 5 L

The above summary of the testlmonv ané ékhlbltsﬁ

indicates several discrepancies in the Karliks' testimony

in regard to both the altitude and the £light path of thé"

Cherckee. For example, Exhibit C-1 shows the aircraft ...

flying between their house and the house next door,“whepgés_

Exhibit R-3 shows the aircraft flylng dlrectly over thelr',

house rather than between their house an@ the house next

door.

S o

9-»‘4&

The lette* written on the cay of the 1nc1dent refers
it n—wdﬂrﬂ d g —e »v:f‘“‘.,

to altitudes_of 200 anc;l‘_l*g(_)“f.eet:,vghe::% ing&ee testimon

. ::"‘lﬂw ';Wsmz’.“- o 2 M il e T
the alrcraft “flew as Tcw as 30 Ffeet
NS 2uie e

twO‘witneéses related yhat ﬁhey'ohserrsa?onz

- are—— e N —-._...rt-\.. ] s e

= s
S R s

the best of their recollectlon. ThELI test;mony however,

e v i ettt e Popape
A e et

concernzng the flight path of the Cherakee and the alt;tndes_

is confllctlng, to say tne least.

,,,,,.,..__,,.__ L ~—r - I’ 7-4.“.3{'3 '“'T
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would have made @ more Jdiligent review of hids £lying
activities during the month of August 1277
a flatout admission a&s he <¢id in his letter dated Septembe:x
6, 1977. That nctwithstanding, the records simply will
not support a finding that respondent flew this aircraft
on any date in August other thian August 10 and August 15,
In this respect it should be noted that Cherokees have a

3 HyT "

recognized similarity in "N" numbers and, indeed, a2 Cherockec
of the color describei by the Karlils was reported to be
operating in the general area.

Viewing the evidence in its totality, I feel
compelled to conclude that this matter is either a case of
mistaken identity of the aircraft or that scmeone other
than responcdent was operating the aircraft on August 7,
1977. I am inclined to lean towarc the mistaken identity

lanation-en-the bas1s of the Karliks' statement on___ﬁ"

e

e

'August T In short.‘lt is my conclus;on thatvihe;e is nct'

et o e o s R = -

i i T
T . "'*f-«-' ‘.,. pe L

rebuttal tnat Exn;bzt R—S was not the alrcraft they saw on _;

a sufficient evidentiary basis in the record to support 2
finding of any violation cf the FAR. = -
- ~-——---Contentions of the parties as to facts or law

which have not been discussed hereinZalbove have been given

due consideration and are found to be either not materially

Lo AT
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Upon consideration of all eviucence of record, it

. -

is found that (1) complainant has £failed to meet his kuzrden
by a clear preponcderance of the evidence showing that
responient viclated the sections cof thie TAD cite? in the
complaint, and (2) safety in air commerce Or air transpor:ta-
tion and the public interest o not recquire affirmation of

the order of suspensiocn.

It is Qudered, That the oxcer of suspension be,

and it is hereby, reversed.

Dated at Portland, Oregon this 38th day of February

1979. {)la
/511 -
}gerrell R. Davis
dministrative Law Judge
) Appeal
PET— . siop and order herein-may-

be made by £iling with the Na+ional Transportation Safety
g;ard, D&é;égﬂéé;tion, 860 Indepeédénce Avenue S.W., Wash-
ington, D. C. 20594, and serving upon the other party a
notice of appeal within ten days from today, perfected by
the filing and serving of a brief in support thereof within

40 days from tocay.

The procedure on appeal is set forth in cdetail

Sma o
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in Secticn

practice.

Bench

in ¢

closed.

~ SERVICE:

1 21.47 and 221.48 of the rules of
s 821.43, €21.47 anc 221.483 of the

Cf£f the record.
(Discussion off the record.)

JUODGE DAVIS: Back on the record.

S

i £ "5 : to ¢ fore the
There being no further matters to come befo

»

. : - - y e
onnection with this matter, I declare this hearing

(Hearing acdjourned at 5:00 p.m.)

Emery J. Ingham, Respondent
4327 S.E. 49th

Portland, Oregon 97204

James A. Luebke, Esq.

Luebke & Wallingford o
1029 S.W. Columbia Street
Portland, Oregon 97201

Jeff D. Dorroh, Esq. g
Northwest Region~ ke
Federal Aviation Administration - ) -
FAA Building, King County Int']. Airport niad e
Seattle, Washington 98708 b

T ek -~







