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UNITED ST A TES OF AMERICA 

NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D.C. 

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
at its office in Washington, D. C. 
on the 25th day of June 1979. 

LANGHORNE M. BONO, Administrator, 
Federal Aviation Administration, 

Complainant 

vs. 

GEORGE M. STRUVE, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) _____ l 
OPINION AND ORDER 

Docket No. SE-4024 

The Administrator has appealed from the initial decision of 

Administrative Law Judge Jerrell R. Davis, issued orally on 

February 28, 1979, at the conclusion of the hearing held in this 
1/ 

proceeding.- The law judge therein found that respondent had operated 

an aircraft in a careless manner so as to endanger persons or property; 

1/ An excerpt from the hearing transcript containing the initial decision 
Ts attached. 
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2/ 
in violation of section 91.9 of the Federal Aviation Regulations-

(FAR), by making a landing with the landing gear in the retracted 

position. The law judge further found that, in consideration of Board 

precedent and certain enumerated mitigating or extenuating factors, 
3/ 

a sanction was not required.-

In support of his appeal, the Administrator has filed an appeal 

brief wherein he argues that the factors relied on by the law judge do 

not individually or collectively warrant his imposition of no sanction; 

rather, under the facts of the case, the 7-day suspension ordered by the 

Administrator is a minimal sanction. 

Respondent has filed a reply brief opposing the appeal and urging 

the Board to affinn the initial decision. 

Upon consideration of the briefs of the parties, and the entire 

record, the Board has detennined that safety in air commerce or 

air transportation and the public interest do not require a suspension 

of respondent's certificate. We adopt as our own the findings of the 

law judge. 

The evidence of record clearly establishes the violation of 

section 91.9 and, indeed, respondent has not appealed from the law judge's 

finding to that effect. Briefly, it appears that respondent, while making 

2/ Section 91.9 reads as follows: 
11§91.9 Careless or reckless operation. 

No person may operate an aircraft in a careless or reckless manner 
so as to endanger the life or property of another." 

3/ The Administrator's order provided for a 7-day suspension of 
respondent's private pilot certificate. 
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an approach to the dirt landing strip on his fann, became upset and 

distracted by the presence of a chemical applicator rig at the approach 

end of runway. While landing by flying to the right of the rig and 

under a power line, respondent forgot to lower the landing gear, 

observe the indicator light, or visually check to see if the gear 
4/ 

were actually down.- The aircraft landed with the gear retracted 
5/ 

resulting in approximately $1000 to $1500 damage.-

In concluding that no sanction was required, the law judge relied on 

several factors: (1) The professional embarrassment and mental anguish 

suffered by respondent, (2) pecuniary loss, (3) respondent's need for 

an aircraft in his farming operations, and (4) respondent's cooperative, 
6/ 

positive, and remorseful attitude.- Although the above factors may 

validly be given some mitigating effect (depending on the circumstances 

of a particular case), they do not generally justify the imposition of 

no sanction whatsoever. From the standpoint of sanction, however, a 

gear-up landing is a unique occurrence. As the Administrator recognizes 

in his brief, the paramount purpose of suspensions is to deter similar future 

4/ The law judge accepted as true respondent's testimony that he never 
heard the gear warning horn. 

§! Respondent paid the $500.00 deductible from the insurance coverage. 

6/ The law judge also cited two gear-up landing cases in which violations 
were found but no suspension was imposed. Administrator v. Jennings, 
2 N.T.S.B. 715 (1974) and Administrator v. McCarthney, 2 N.T.S.B. 1531 
(1975). 
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violations by the respondent and other pilots. As all pilots must be 

aware, the consequences of a gear-up landing are direct, immediate 
7/ 

and certain: damage to the plane and the resulting cost of repair.-

These consequences provide, in effect, an extremely practicable 

deterrent. We are not persuaded that the imposition of a suspension in 

this particular case would provide any meaningful additional deterrence 
8/ 

against the recurrence of this type of violation.-

In view of the above, the Board has decided not to disturb the law 

judge's disposition of this matter. This should not be taken, however, · 

to reflect the view that sanctions should never be imposed in cases 

based on a gear-up landing. Indeed, the Board has twice imposed 

sanctions in such cases, although in each instance the case involved 
9/ 

factors, relevant to sanction, not present herein.-

The Board must deal with each gear-up landi_ng case on an ad hoc 

basis, considering its individual circumstances in light of precedent, in 

order to detennine whether a suspension is necessary. Such a process 

has led us herein to the conclusion that the 7-day suspension ordered 

by the Administrator is not required. 

7/ Injury to persons on board is possible consequence. 

8/ By contrast, other types of violations of section 91.9 do not result in 
consequences. comparable to those produced by a gear-up landing. Consequently 
pilots may still be inclined to commit 'those types of violations, and thus 
the deterrent of a certificate suspension is needed. 

9/ In Administrator v. Golub, 2 N.T.S.B. 1375(1975), the incident occurred 
on an air taxi flight carrying passengers for hire. In addition, the 
respondent had a prior violation. In Administrator v. Brown, 2 N.T.S.B. 
1120 (1974), the respondent was a flight instructor involved in giving 
instruction to a student. 
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ACCORDINGLY, IT IS ORDERED THAT: 

1. The Administrator's appeal be and it hereby is denied; and 

2 . . The initial decision, affinning the violation of section 91.9 

and reversing the 7-day suspension of respondent's certificate, be and 

it hereby is affinned. 

KING, Chairman, DRIVER, Vice Chairman, McADAMS and GOLDM~N, 

Members of the Board, concurred in the above opinion and order. 
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:! On O<:-:ober 24, 197~ Complainant, pursuant to S£~tior. 609 
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:; of the r~ce::-al .\via tion .'\ct of 19 5 8 , as arnem;.ecl, i!l::;ued an 
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~ 0::-tle::- suspending Respon~ent's pilot certificate for s~v~~ day~ ~ 
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..... ,as cha:ged wi~h orera~ing on JuneO, l97S as 

:! ;ilc~-i:1-corJna.r.d of Civil ai:c:af-: ~1-:0220, a Cessna >,ode.l : i7 · 
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CCrnplainan:. asserted that the gear-up lanuiny was i:1 

violation- of Seeton 91.9 of the Federal Aviation Ragulations 

{FhR), in that h~ operat~d an aircraft in a carel~ss manner sc 

as to endanger the life and property of another. 

In appealing the order of suspension, Respondent conced~n 

the gear-up landing, but denied any carP-slassness on his part, 

~ on the grounc!s t.'lat his attention was distractac! by a rig 

I ohstruction on the approach end of the farm strip. 

:l 
11 
It 
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The Order of suspension was subsequently filed and serve~ 

as the Complaint herein, pursuant to Section 821.31 of tha 

fules of fractice. 

An evidencia.ry_ heari.ng on the app'!al ~"as helc.! todziy in 

~ Fresno, California. Section 821.32 of the Ruias of /?r~ctice 
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provides that, in proce:edings under Section G09 of t.11~ ·.Act~ . 

th~ uurrlen of ~roof shall b~ upon theComplainant. 

TnE EVIDENC5; 

The essential facts are not in dispute and may be 

swr.marized as follows: f~ 
,. ,, 

The involved aircraft, known in aviation~as a cardi..,al, 

has ~etractable trycycla landing gear, which.is ~xtended a~d 

ra;t:actec! by hydraulic actuators powered l.Jy an el~c~ricall~~­

c!riv~n hycraulic power packL~J.The landing gear systeli', !las ewo 

?OSi~~on-i~dica~or lights mounted to t~a left of ~.he stabilato: 

4::L~ ~ont:ol w~~elt A green liqh~ indicates ~~at ~~e g~~ is 



.. c:: 
.-\- an a-::c.it.ional =emi~der that the g~ar is 

= ::.ar~ec. !:&low approxi:na tely 12" Ii'l~nifold pres Si.lr~ \d t..h 

g.aar upe;, or ~ot down and loc}:ed. '!'he che.ck.list. :,rovidas t.na t, 

:·-2fore: landing, t.ha g~ar s:iould be ext.ended ~ be lot.-.• 14 O :··:r>H. 

~j~i:ionaly, sxcept for t:.~e nos~ wheel, the ~xten~~d la~ding 

ser~n :rom the coc!;pi t. 

Prior to ~a.king of! from tha strip on :he: morning of Ju:11:.; 

8, 1978, to attend the funeral of his uncle in ~~tsonvill~, 

California, Raspondent tlirectacl a comr.1~ricial sul:uric acid 

~,~:ica~or,.....;:::a:::;::::::::;:::==::::::::::::::. to park ~is rig 

acjacent to ti:.~ sout:: -:ntl of t.!1e str.i~. 7he ~tri~-· loc.:~ tee.; 

in:~; a?proxi~ata center of Respondent's farm ranch. 

~et1.1rninc; from ~\cl tson ville arou:td 7 : :l O j.). :n. t:.l1c:i t av~n.:.ns , 

~=S?O~~ent fl:w a traffic ~attern ov~r his r~nc~ as d~yicted 

.;s he fl~\,· abreast of the nort:i end of t:.he 

the rig 

of t~e strip. 

.,.. "t,... - - ' .; 

.~ .... c-. "" ·. · ., -
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die not observe the indicator lic;hts, and did net ma}~e ~ 

visual check from tue cockpit. In fact, he did not ~c~uate t! 

lancing gear. A cor.ibination of the rig obstrutioa ar.d the 

trau.'!tatic effect of the funeral simply distracted his 

, attantion wit.~ respect to actuation of the landing gear. 

! 
niscussioN 1\~u c0Ncr.r1 SIONS 

I 
!f 

nespondent not only failed to lower the gear, but also 

! failed to utiliza- the gear indication light system to ascartai . 
! 
I 

the position of t.~e gear. In similar situations, the ~ard h~: 

10 j1 -!ound that such ommissions constitute. carelass opera~ion ,:f t.:.c 
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l aircraft under Section. 91. 9. 
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extenuatin·g or r:titigating factors, fe,ur of t.hase are as 

:ollows: 

(l) Wheth~r the violation was inadvertently or 

deli!:;e:-a te; 

( 2) A~titude violator; 

( 3) The ce:tificate holder's use of the certificate; 

( 4) The n=ed for special de~erent acti~n. 

In the Jenninas case, EA-450, the Board found th~t t.~e 

:I 
~ ~~sponden~ made. a gear-up landing in violation of Section 
:J 

' : 
j 

saic!, ( G) : 

•ri~ally, ~i':..~ res?ect to sanction, we sha:~ ~~~ 
J. . 

co~cer~ of ~he J,aw J~dge ns to whe<:.~er a sus~ension 

and 



of jesponrient's ceritifcate is necesl'l.1r:, ... n ehis 

ins~~ncG. The gaa:-up landing which gave rise ~o 

this. proceeding is apparen~ly an isol"te<l L~cident 
,.. 

in Xcspondant's otherwise long and violation-free 

pilot record.. noreover, the substantial &xpcnSG 

"-incurred hy lespondent in repairing ~~e plan~, 

r,lus th.e professional embarrassment suff.aruci by . a· 

pilot who oak9s a gear-up landing, should scrv~ as _ 

a suffici6nt disciplinary and dete~nt sanction. 

Undar t.hese circumstances, we find ~hat safe1:y ancl 

the public interest do not require a suspension of 

,R'taspondant' s a~rman. certifica ta." 

In a somewhat similar case/ l\dministra tor :!· McCarthnev, 
,._, 

:::~-730, no sanc-:ion was imposed. In that case: t.1·.c: ~c:sponde.~t 

I 
I 

r 
I 

I 

~ad a violation-free record, and it was also foun~ that, 

al~~ough he had not suffered any pecuniary loss as a result o: ! 

I the incident, he had suffered professional ernbar=assment and 

ii 
:1 

:nental anguish. 

In t.~e i.n!.tant. matter, Respondent has unC.:oubt:~dly 

'1uf!ered • ~rofe:ssional embarrassrnenc and+ :nPntal anguish. 

:1 
:j He r-.as incurred a pecuniary loss of $500. His nee:<l for an 
·1 

.1 . ' ,.. ' C ' ' ' , ai:c=a=~ in ~arming o~erations is 

.f 
:I 

freque:it ( less ~han a we:f:: 1~, • i 

.j 
~h:ouq~ou~ ~~is hea:ing ~ocay and in ~is ~rior 
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oLsarve.ci i1is dem-.?.ancr on the stand, I ao u.i:,:rc.3£:d with :1is 

t:uthf'-llness. I acc~pt as true t.'i.e sta te:nent made in his 

letter of July 24, l978 (Exhibit C-2), wherein he stat~tl tha 

he never heard· the ~-arning horn and oniy h~ard the stall· • 
warning sound just before touchdown. While it. is true t.hat 

~he Board has apparently, by in1plica tion, discard.et~ a viol.a ti 

-free record as a mitigating :actor, the noard has not 

I r~t>udiated any of the ten factors enume.rated in th: \·lhitzlak~1 

ii 
case. 

:l 

ii 

In consideration of the Board's findings in the· 

a~ove-cited cases, and in light of the circumstances her~ 

involvad, it is concluded that safety and t.~e public int~r~s· 

h 
•1 do. not rec.ruirc suspension of Respondent's certifi.caee. 
:1 -. 
,: 
·I 
'j FINDINGS ft.ND ORDER 
,I 

il 
:i t:pon considaration of all evidence in the record, it is 
ij 
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~ fou.~d 4:.hate) {l) a perponderance of t.~e substan~ial, raliaLlc 
·i 
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and proba-:ive c:?vidP--nce astablishes the facts alleged. in -:.l1 ~ 

(. 

1
( tomplaL~~ '1nd shows t.""lat RespondE:.nt violated S~ction 91. 9 c .,r 

!J 
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the FAR, and (2}@ safety in air commerce or air trar.spor~acJ 

:1 ar.d t!'le. public interes-t require af:ir:nation of t!"le order of 
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sus?~nsion as modi:ied herein. 

!t !s order~c, ~hat ~he of sus?e=1sion, 

?.es pone e:=n ~ is char;ec. It..~.; .... ~ ..... -·· violati..~g Section 91.3 

'.=e, a~d i~ is J: ~ . • a __ :,rmec. 

That 
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sC:::ar· as ~he sev!.~-da~· suspension of ~esponclent' s airnlar. 

Dated at Fresno, Calif 

1979. 

Jerrall !l.. Del.vis 
Administ:ative Law Judg-~ 
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An appeal from ~~e initial~order herein may be made by 

filing with the N~tional ~ransportation Safety Board, Oock~t 

Sec~inn , 800 Indepencenc ,\venue, Sou-:hwest, Washington, c.c. 

20594, ~nd serving upon t.:1e other par~y a notice: of app,:al 

,...,it:1in lO clays from today, r,erfect~d by th9 filir.g and serviJ 

of a brief i:1· sur,port the.reoft!) within 4 O days frora today. Tl 

?roc~~ur~ on a~paal is- set forth in detail in s~ctions 021.4: 

821.47, and 821.48 of the Rules of Practice. 

SERVICE: George M. Struve, Respondent 
1203 West Scott 
Fresno, California 93711 

James M. Bell, Esq. 
Crossland, Crossland, Caswell & Bell 
Attorneys at Law 
l100. Guarantee Savings Bui 1 ding 
1171 Fulton Ma 11 
Fresno, California 93721 

Frederick_ C. Woodruff, Esq . 
. Federal .~vi ation Admi ni strati on 
Westem Region 
P.O. Box 92007, Worl dway Postal Center 
Los Angeles, California 90009 


