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LANGHORNE M. BOND, Administrator, 

6 FEDERAL AVIATION ADMINISTRATION, 

Complainant, 

( 

i .• / 

186 

..I . 

7 

a 
Docket No. SE-4131 

and 

9 ROGER D. CRIM, 

10 Respondent. 
- - - - - - - - - - - - - - - - - - -· . 

ll Matthew Z M kt· E f C l . . ar o 1c, sq., or amp a1nant. 

12 Joel N. Klevens, ~sq., for Respondent. 

13 Patrick G. Geraghty, Administrative Law Judge: 

14 

ORAL INITIAL DECISION AND ORDER 

San Diego, California 
September 7, 1979 

15 

16 JUDGE GERAGHTY: This proceeding comes before 

17 the National Transportation and Safety Board pursuant to the 

18 provisions of the Federal Aviation Act of 1958 as amended and 

19 the Board's Rules of Practice in Air Safety Proceedings, on 

20 the appeal of Captain Roger D. Crim, hereinafter referred to 

21 as Respondent,from an Order of Suspension which seeks to 

22 suspend his airline transport pilot certificate for a period 

ll of 30 days. The Order of Suspension which, as provided by 

24 the Board's rules, serves herein as the Complaint, was filed 

15 on behalf of the Administrator of the Federal Aviation 
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1 Administration, herein the Complainant, through his Regional 

2 Counsel of l:.hu Western Hey.ion, l•'uclcral Av.iut.ion Adm.i.n.i~L.ru.-

3 tion. 

4 The 

5 Law Juc!_ge and, 

matter has been held before this 

as provided by the Board's Rules 

Administrativ~ 

of Practice, I 
6 

7 

8 

I have elected to issue an oral decision in the proceeding. 

Following due notice to the parties, this matter 

came on for trial on September 7, 1979, in San Diego, 

9 California. The Complainant was represented by one of his 

10 staff counsel, Matthew z. Markotic, Esquire, of the Western 

11 Regional Counsel's office, Federal Aviation Administration. 

1% The Respondent was present and represented by his attorney, 

13 

14 

15 

16 

17 

11 

19 

20 

21 

22 

ll 

24 

25 

Mr. Joel Klevens, Esquire. 

The parties were afforded full opportunity to 

offer evidence, to call, examine, and cross-examine witnesses. 

In addition, the parties were afforded opportunities to 
't 

propose orally findings of fact and conclusions of law and to 

make oral argument in support of their respective positions. 

AGREEMENTS OR STIPULATIONS 

Prior to the taking of evidence, it was agreed by 

pleading that there was no dispute as to the following: 

1. That the Respondent is now and was at all time 

pertinent herein the holder of airline transport pilot's 

certificate No. 1671903. 

FRAN DU BRUL & ASSOCIATF.S 
SAN 01eGO, CALtl'OaNtA 

' 



l 8 8 

1 2. That Respondent, on or about May 3, 1978, was 

2 pilot in command of Pucific Southwc!-.il Airllnc!-.i l·'J iyhl l 7S, ..1 

3 Ro0in9 727-214 ,,ircr:1fl, r"<Ji.~; Lr:il iu11 Nu. NSJ'jp!;; dlu.1 Ll1dl 

4 Respondent operated it from the Hollywood-Burbank Airport to 

5 San Francisco, California. 

6 3. '!'hat prior to the afor~said flight, r'ederal 

7 Aviation Administration Inspector William D. Smentek, 

8 presented to Respondent the inspector's credential form FAA 

9 110A, and advised Respondent that the inspector was going to 

10 conduct an en route inspection. 

11 The matters contained in those agreements are 

12 taken as having been established for purposes of this 

13 decision. 

14 

15 DISCUSSION 

16 As indicated, the Administrator seeks a susp~nsion 

17 of the Respondent's airline transport· pilot's certificate, 

11 based upon allegations pertaining to the flight of May 3, 

19 1978, wherein the Respondent acted as pilot in command of 

20 PSA Flight 175. It is alleged that the Respondent refused to 

21 the FAA inspector, Mr. Smentek, free and uninterrupted access 

22 to the flight deck or the pilot's compartment of the PSA 

2.3 aircraft, as would enable the inspector to conduct a 

24 

25 

satisfactory en route inspection. As a consequence thereof, 

it is further alleged that the Respondent did operate in 
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1 regulatory violation of the provisions of Section 121.548 o[ 

2 the Federal l\vi.J.tion Regulations. 

3 The aforesaid regulation provides us follows: 

4 Whenever in performing his duties of conducting an inspection 

5 an inspector of the Federal Aviation Administration presents 

6 his credentials Form FAA 110A (air carrier inspector's 

7 credential) to the pilot in command of an aircraft operated 

8 by an air carrier or a commercial operator, he must be given 

9 free and uninterrupted access to the pilot's compartment of 

10 that aircraft. 

11 I have considered all of the oral and documentary 

12 evidence adduced during the course of this proceeding. In 

13 this discussion.hopefully.I will summarize that evidence 

A 14 which I feel is particularly pertinent to the decision that I 

15 reach herein. However, I have considered all the evidence. 

16 Therefore, that evidence which I do not refer to should be 

17 

18 

19 

20 

21 

22 

ll 

24 

25 

taken as having been ·considered by me and viewed as consisten 

with the evidence that I discuss or as not materially 

affecting the outcome of my decision. 

The Administrator called the inspector, Mr. 

William Smentek, who was the air carrier opcration5 sufcty 

inspector who attempted to conduct the en route inspection of 

the PSA Flight 175 on the date in question. 

Witness indicated that he has been with the FAA 

for about 18 years and he was, on the date and time in 
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1 question, attached t9 the Air Carrier District Office, 

2 San Francisco, Federal Aviation Administration, un<l Wuti on 

3 that date performing his official duties as an air carrier 

4 operations safety inspector. Mr. Smcntck LcsLlfi<.!<l Lhat hL: 

5 has done thousands of en route inspections and further that 

6 he also holds an airline transport pilot's certificate with 

1 various ratings, having somewhere a.round 10,000 pilot hou.rs 

8 and about 8,000 flight hours as an air carrier inspector. 

9 Prior to the date in question, the witness had no 

10 prior knowledge or acquaintanceship with the Respondent, 

11 Captain Crim, and in particular had never performed any 

12 inspection or FAA-related duties that would have involved 

13 interaction between himself and Captain Crim, the Respondent. 

14 The inspector testified that on the date in 

15 question he was at Burbank Airport to do an en route 

16 inspection on PSA Flight 175, which was the flight of which 

17 the Respondent was pilot in command. Mr. Smentek testified 

18 that he arrived at the airport about 11:30 in the morning, 

19 went to the PSA ops at the Burbank Airport and presented to 

20 the PSA operations agent his FAA form indicating that an en 

21 route inspection was to be completed. At that time, 

2Z according to the witness, there was no indication made to him 

23 by the ops agent that there was going to be any sort of 

24 difficulty or any problem of any sort related to the conduct 

25 of an inspection on Flight 175. There was some indication 
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1 that there would b~ a second jump seat rider, however, on 

2 the witness' _ testimony that this was merely mentioned and it 

3 was not discussed as a potential conflict or problem. 

4 Mr. · Smentek had testified that after the arrival 

5 of PSA 175 at Burbank, that the local agent escorted him out 

6 to the aircraft at about 1:00 p.m. and introduced him to the 

7 Respondent, who was at that time standing in the cabin door 

8 between the cockpit and the passenger cabin. Witness, on 

9 his testimony, presented his FAA credentials and stated to 

10 the Respondent that he was there to conduct an en route 

11 

12 

inspection. 

Mr. ,Smentek then indicated and testified that 

13 Captain Crim, the Res9ondent, stated that the cockpit was too 

14 crowded and thereupon suggested to Mr. Smentek that he take a 

15 seat in the passenger cabin and possibl7 conduct a cabi~ 

16 en route inspection. Mr. Smentek said that he could not do 

17 an en ·route on the crew from there; that is, the passenger 

18 cabin, and told the Respondent at that point that he needed 

19 the forward observer's seal. Witness tcstifl~<l Lhat th~ 

ZO Respondent thereupon stated to him that he was sorry but that 

21 somebody else was occupying the forward seat and that the seat 

22 would not be available to the inspector. 

23 Subsequent to this, Mr. Smentek indicated that both 

24 he and the Respondent departed the aircraft on the Respon-

25 dent's suggestion that possibly they should call PSA - that 
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1 is, the company - and see what, if any, resolution could be 

2 made. Mr. Smentek indicated at no time before they left the 

3 aircraft at this time on that occasion tll<l the uc~~ondcnt 

4 ever indicate _that safety was a consideration or a rationale 

5 for the action which the Respondent was taking at that point, 

6 as tcstl!led to by Mr. Sm~ntek. 

7 Mr. Smentek indicated that they returned to one 

8 of the buildings and a phone call was made to a Mr. Siebern. 

9 Mr. Smentek waited outside while the Respondent spoke with 

10 Mr. Siebern. Then he went inside and spoke on the phone to 

11 Mr. Siebern. Mr. Smentek indicated that at no time did Mr. 

12 Siebern indicate to him that safety was any sort of a 

13 consideration, rather that he, Mr. Siebern, would have to go 

t 14 along with the pilot's wishes, and to this Mr. Smentek 

15 indicated he might thereupon have to file a report and 
I 

16 possibly a violation since the FAR's required the forward seat 

17 to be made available. 

11 Mr. Smentek indicated that there was some confu-

19 sion, at least initially, as to who was occupying the forward 

20 jump seat; that is, he wasn't sure from the conversation 

21 whether the pi~ot flight engineer trainee was in the flight 

2Z engineer's station or in the forward jump seat. However, it 

2J did become apparent to him, according to his testimony, that 

24 there was a flight engineer instructor occupying the forward 

25 jump seat. 
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I Mr. Srnentek indicated that both he and the 

2 Respondent went back oul to Lhc ill.r<.:raf L c.1 ::.l!<.:ouc.l Lim~. 

3 Apparently this was to obtain the Respondent's ATPC license 

4 number, ~nd also that during the walk back out the.re that 

5 this witness attempted to ascertain whether there could be 

6 some resolution of this problem. 

7 Mr. Smentek indicated that when they got back out 

8 to the aircraft, that the Respondent did present his pilot's 

9 certificate and make available the certificate for ascertain-

10 ing of his certificate number; fur~her, that the flight 

11 attendant was in the general area and that Mr. Srnentek did 

12 state to her, on his testimony, that the Respondent was 

13 refusing him access to the cockpit, or flight deck, and that 

14 he would, therefore, not be able to ride on this flight. 

15 On cross-examination, Mr. Smentek indicated that 

1, he was in Burbank on official business and had decided to 

17 en route check PSA 175, as from his prior investigation of 

l8 flight schedules, he determined that this was a flight which 

19 he could take back to San Francisco, fit it in with his 

lO business and also advantageously work out the conduction of 

21 an en route inspection without the expenditure of additional 

22 funds. He indicated also that conduct of en route 

13 inspections is not necessarily done solely by inspectors 

24 assigned to the particular airline but that air carrier 

l5 inspectors apparently do conduct en route inspections as the 
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2 conducted ut the most «:1dvant.<.1yeous mann~r, both for the 
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3 expenditure of taxpayers' funds and the time and personnel 

4 avc:iil.:ible to t.he Com1:>lalnanl:.; thc:it ls, the Ad.minis trator. 

5 Mr. Smentek indicated that he was not aware that 

6 training was being conducted on this flight until he was on 

7 board the aircraft and ... the Respondent told him that the 

8 flight deck was crowded. He denies that he made any state-

9 ment to the effect that "Now, don't get huffy with me, 

10 Captain," further that he did not understand from any of the 

11 conversation with the Respondent that there was a problem wit 

12 regard to the ~raining other than the fact that he did want 

13 the flight engineer in the forward seat, but that there was 

14 never any clear indication to him as to either impairment of 

15 safety or that training had to be conducted in this manner. 

1C5 With respect to Respondent's Exhibit 2, which is a 

17 summary or report made by the witness the day after the 

18 incident, witness testified that this is not a verbatim 

19 report but rather a summary of the events as he viewed them 

lO and presented them to the FAA on the following day. With 

21 respect to the presence of the instructor pilot or flight 

22 engineer, Mr. Smentek indicated that there was a procedure by 

2J which the company requested designation of a company check 

24 airman and that particularly that he, Mr. Smentek, had not 

25 been requested to conduct any sort of designated check airman 
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1 ride on this flight and that he was never made aware at any 

2 time that there was a designated check airman aboard thls 

3 particular flight. 

4 

5 

The Respondent testified on his own behalf that he I 
I 

is a captain with PSA and has been a captain with that airlin 

· 6 since 1969. 

7 With respect to the incident and the date in 

8 question, the Respondent indicates that he was pilot in 

9 conunand of the flight and that it was a flight apparently in 

JO which there was a sequence of about four legs, two legs of 

11 which had been flown prior to this particular incident. 

12 Respondent indicated that training was being accomplished of 

13 a trainee flight engineer and that this was company-authorize 

14 training. On the prior legs, as testified to by the 

15 Respondent and as also stipulated to from testimony with 

16 respect to the other witnesses, that during the prior two 

17 legs, the trainee flight engineer. was at the flight engineer' 

18 station, or panel, and that the instructor flight engineer 

19 observer was in the forward observer's seat. The Respondent 

20 

11 

22 

ll 

24 

25 

indicated this was through arrangement between himself and 

the instructor flight engineer. 

The requirement for the company training, as 

testified to by the Respondent, was to give line experience 

to the trainee, such as coordination and crew requirements, 

radio work, and other particular type of experiences that a 
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1 trainee might not achieve by simply being trained upon a 

2 sirnula tor. 

3 The Respondent also indicated that particularly 

4 from Burbank, _that the flight environme~t into Burbank makes 

5 it necessary for a traffic watch to be conducted by the 

6 flight engineer or by the individual sitting in the forward 

7 observer's seat, and that particularly it was not, in his 

8 opinion, safe for a flight engineer trainee to assume this 

9 traffic watch responsibility; further, that the flight 

10 engineer inspector would not be able to conduct a traffic 

11 watch from the second observer's seat because of the 

12 restriction to view through the cockpit window panels. 

13 Respondent indicated generally that there was a 

14 shortage of qualified personnel at PSA because of expansion, 

15 as indicated through other witnesses, and that training at , 

16 that point was quite important. He indicated that he first 

17 became aware that an inspection was going to be done when 

18 the ramp agent for PSA informed him of that. He attempted to 

19 locate the inspector but could not. Therefore, ha called 

20 Mr. Siebern and had a discussion with Mr. Siebern. The 

11 

22 

outcome of that, according to the Respondent, was a decision 

to cancel training and go from there if the FAA inspector 

23 would not agree to a cabin inspection. 

24 

25 

The Respondent returned to the aircraft and had a 

discussion with the flight deck personnel crew in which the 
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1 bottom line, as indicated by Respondent, w~s thut they would 

l try to negotiate something and then if they couldn't, they 

3 would discontinue the tr.:iln.i.ny and '1llow the l·'AA inspector 

4 to occupy the .front seat. 

5 Respondent indicated that after the inspector 

6 arrived at the aircraft and had introduced himself and 

7 produced the credentials, that he, the Respondent, tried to 

8 inform him that training was going on, it would help if the 

9 inspector would do a cabin en route. In response to this, 

10 according to the Respondent, the i~spector stated either 

11 "No" or "No way," after which the Respondent then said, 

12 "Well, will you take the second observer's seat?" or some 

13 sort of inquiry as to the second observer's seat. And at 

14 that point the inspector stated words to the effect, 

15 "Captain, let's don't get huffy about this." 

1, After that, as indicated, both he and the 

17 inspector left to make the second phone call to Mr. Siebern 

18 to see if it could be resolved. Apparently it was not 

19 resolved because after the phone call, according to the 

20 Respondent, they went back out to the aircraft after the 

21 

22 

Respondent had informed the inspector that his pilot's 

license was in his coat pocket, which was still aboard the 

2J aircraft. According to the Respondent, the language or voice 

24 manner, both in the statement "huffy" was made angrily and 

25 also other statements concerning the license to be produced 
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1 in the plastic holder were made in a very loud or demanding 

2 voice. 

3 According ~o the Respondent, he nuver -intundcd tu 

4 bc:ir or refuse . the inspector rrom the forward ub~c.rvcr' ~ s<:.!aL, 

5 nor from the flight deck; further, that his primary interest 

6 in thls whole incident was to accompilsh the company training 

7 arid to 

8 

9 he had 

enhance or prevent deterioration of flight safety. 

On cross-examination, Respondent did concede that 

offered the second observer's seat and in that 

10 inference he did feel that the presence in the cockpit in 

11 the second observer's seat by Mr. Smentek would not have 

12 interfered with 1111 flight safety. He also indicated that 

13 the statements had been made by the inspector to the flight 

14 attendant and that at that point he, the Respondent, did not 

15 make any statement that he was not barring the inspector from 

1, the flight deck. With respect to offering the forward 

17 

11 

19 

20 

21 

22 

2J 

24 

25 

observer's seat, the Respondent indicated he never did 

specifically offer the forward observer's seat, stating, 

however, that he felt he never had an opportunity to do so. 

Mr. Siebern is assistant vice president of 

flight operations and held that office on the date in 

question. He has held several other positions with PSA, 

having been with that company since about 1964. He testified 

generally as to the phone conversation with the Respondent, 

indicating, as I've already reviewed here, that the 
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1 Respondent made Mr. Siebern aware that an air carrier 

2 inspector was wanting to do a flight check ilnu ln Lh~ 

3 conversation with the Rcsponclcnt var lou!:a ul Lcrn.:...Llvt.:~ we.re 

4 discussed, such as cabin en route inspection or second 

5 observer's seat; however, that the bottom line was that the 

6 forward observer's seat would be made available and training 

7 continued if that was necessary. 

8 Mr. Siebern indicated that in a second conversatio 

9 he did speak with the inspector and that the inspector 

10 stated to him that he was an air carrier inspector and that h 

11 had a right to the forward seat and that's where he intended 

12 to sit. Mr. Siebern indicated that after listening to that, 

13 he was concerned about the atmosphere on the flight deck so 

14 that he, Mr. Siebern, suggested the second seat or the cabin 

15 inspection, at which time the inspector indicated he would 

1, 

17 

18 

19 

20 

21 

22 

ll 

24 

25 

take a lat.er flight. It was Mr. Siebern's impression at that 

point that the inspector was angry. 

On cross-examination, Mr. Siebern indicated that 

although he had stated to the inspector on the tel0.phonc cn11 

that the second observer's seat would be made available, that, 

in fact, Mr. Siebern would have denied access to the second 

seat due to safety considerations based upon the atmosphere 

or emotional tone, as he ascertained it, and insisted upon 

the inspector riding in the cabin. 

Mr. Irwin was the first officer on the flight in 
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1 question. A stipulation was made as to his testimony in 

2 general, which would indicate that he would have testified to 

3 the same facts and circumstances I've already reviewed as 

4 they pertain to the tra~ning safety consideration and the 

5 various seats that .were occupied on the first two legs of 

6 this trip. The stipulation was accepted. 

7 Mr. Irwin also testified to the fact that a 

8 discussion was had on the flight deck between the crew and 

9 the Respondent to the general tenor that there would be an 

10 attempt to explain training was be~ng done and that possibly 

11 a cabin inspection could be accomplished or, as Mr. Irwin 

12 indicated, th~~ if the cabin was full, that the second 

13 observer's seat would be made available, particularly if this 

14 was just a ride to San Francisco and not an en route 

15 

16 

17 

18 

19 

20 

21 

22 

ll 

24 

25 

inspection. 

Mr. Irwin indicated that he overheard the statemen 

being made by the inspector to the effect that "Don't get 

huffy with me" after the Respondent had attempted to inform 

the inspector that training was in progress. He felt; that 

is, Mr. Irwin felt that this was an angry response; further 

that Captain Crim did not appear to Mr. Irwin to be angry 

with the inspector. 

In this witness' opinion, there was never a 

refusal of the free access to the cockpit or the forward 

seat. He did not feel that the suggestion or the statements 

FRAN DU BRUL & ASSOCIATES 
SAN DIEGO. CALIFO•NIA 



4 

~0 1 

1 made by the Respondent to the inspector th~t to possibly 

2 conduct a cabin inspection or if j u!:> L lookiny for u rid<.!, Lu 

3 occupy the second scat was L:rntumounl Lo .:.i r<.!fu~ul or the 

4 forward obseryer ' s seat. 

5 Mr. Michael McCoy was the instructor flight 

6 engineer on the flight in question. There was also a 

7 stipulation with respect to this witness' testimony as to t he 

8 flight positions and earlier training as being conducted on 

9 this flight. That stipulation was also accepted. 

10 Mr. McCoy did testify also to the discussion on 

11 the flight,that between the crew members and the Respondent 

12 as to what would be done because of the training requirements, 

13 and as Mr. McCoy indicated, discussion was had as to him 

14 occupying the flight engineer panel, plus he also apparently 

15 

1, 

17 

11 

19 

20 

21 

22 

ll 

24 

25 

just assumed that he would take over the flight engineer's 

panel ~ince he was the one individual on the aircraft, as far 

as the trainee flight engineer, that was current and 

qualified to operate as flight engineer on this passenger

carrying flight if, in fact, the air carrier inspector did 

occupy the forward seat. 

Mr. McCoy substantiated in his testimony the other 

testimony of Mr. Irwin and Captain Crim to the effect that a 

comment was made by the inspector that the Respondent should 

not get huffy with the air carrier inspector. Mr. McCoy 

indicated he was confused by this as at that point he had 
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1 overheard nothing that had come up that would warrant, in 

2 his op1nion, this sort of comment by the inspector. Mr. 

20 2 

3 McCoy did not recall other conversations indic~ting that he 

4 was concerned at that time with both the trainee an<l 

5 apparently in pre-flighting the aircraft for departure. This I 
6 involved not only work apparently on the [llyht deck but al~~ I 
7 obviously the walk aroun<l the alrcruft. 

8 Mr. McCoy indicated that in his opinion that the 

9 air carrier inspector had not been refused access to the 
--

10 flight deck and that, therefore, he was further surprised to 

11 hear the statements made by the inspector to the flight 

12 attendant that, in fact, _access had been refused to the 

13 flight deck by the Respondent. 

14 That's my view of the salient evidence as it 

15 appears from the testimony and exhibits in the record. T.he 

16 proceeding as a proceeding under Section 609 of the Act, 

17 places the burden on the Administrator. Herein the sole 

18 issue is whether or not the Respondent refused the inspector, 

19 who admittedly was conducting a valid en route inspection, 

20 free and uninterrupted access to the flight deck. This is 

21 required by the regulation, as I have already indicated by 

22 the reading of that regulation. In addition to that, it must 

2J also be borne in mind, although it is not cited herein, that 

24 the r _egulations do require that the forward observer's seat 

25 must be made available to the Administrator; and certainly, 

~===:-::--~-__ FRAN DU BRUL & ASSOCIATES 
·--- -···-........ --~-------~-~ 



t 

20 J 

1 although it is not alleged as a violation, it is something 
. 

2 thc:i t mus l:. be borne .in m.irnl ~.iu<.:c Lhc .L"l!Y u.irl!mcu Lti o l. Lhc.: 

3 regulation require that the Respondent be aware of that fact, 

4 and he has inaicated, in fact, in h.is testimony, that he was, 

5 and that free access to the cockpit is more than just 

6 allowing somebody to walk through the door of the cabin or 

7 the entryway into the cockpit. If it's an en route 

8 inspection, experience and knowledge on the part of someone 

9 who's been a captain for as long as the Respondent would put 

10 him on notice that presentation o~ credentials for an en 

11 route inspection and a request would indicate that the 

12 particular air carrier inspector is there to do an en route 

13 

14 

15 

inspection and that such inspection is normally conducted 

from the forward observer's seat, as the regulation mandates. 

With respect to R-1, R-1 is taken as a summary, 

16 not as a verbatim report. I see no basic inconsistency 

17 

18 

19 

20 

21 

22 

ll 

24 

25 

between the testimony of the witness and his written summary 

as it appears in R-1. With respect to Exhibit R-2, R-2 

subparagraph C deals with resolving some conflicts that might 

obviously arise between conductions of en route inspections 

and other company requirements of any particular air carrier. 

It indicates whenever possible, accorrunodation should be 

reached and deals particularly with company-scheduled line 

checks as conducted by check airmen. On the evidence here, 

there was no line check being conducted by a designated check 
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1 airman, at least not on the evidence as it appcurs here. 

2 This was an instructor situation giving line experience to u 

3 flight engineer trainee. Therefore, on the best face, R-2 

4 is not applicaple. 1n any event, it would further appear 

5 from the testimony here that the flight could have been 

6 conducted as an en route inspect.ion merely by subs ti tu ting c ::_s ;:_ 

7 the certificated and properly experienced inspector or 

8 instructor flight engineer, Mr. McCoy, at the flight engineer 

9 panel .and the flight continued as a passenger-carrier 

10 operation out of Burbank. 

II The sole issue, of course, is whether or not 

12 refusal of free and uninterrupted access was made to Mr. 

Ii Smentek. The evidence as it appears here was that a proper 

14 request was made on the proper form for access for an en 

15 route inspection. The inspector presented this to the PSA 

' 1, agent well in advance of the flight and also made that aware 

17 to the Respondent by presentation of his FAA credentials and 

18 a statement to that effect. There is some conflict as to 

19 exactly what occurred after that. There is no conflict as 

20 to whether or not the Respondent was aware that the forward 

21 observer's seat was, in fact, what should be made available 

22 during the en route inspection. I reject the testimony that 

21 the only one in this whole incident that may have somewhat 

24 been upset was the inspector. I think that in these 

25 situations, we end up with possibly a breakdown in 
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1 communication in which both individuals involved in the 

2 situation feel slightly taken aback. On the testimony as it 

3 appears ficrc, the Rcspondcn t WilS conc.:c.rnctl auoul Lht.! c.:om!:Jv.ny 

4 training. How~ver, company trai~ing does not take precedence 

5 over the- requirements of the Federal Aviation Hegulations. 

6 The inspector was there to present and conduct a proper 

7 en route inspection under the regulations. He was, therefore·, 

8 properly conducting official business and should have been 

9 granted access to the forward observer's seat and free and 

JO uninterrupted access to the flight deck. 

11 ~his does not mean that I adopt the view that as 

12 soon as the credentials are presented, that a particular 

13 captain on any carrier cannot make any statement thereafter, 

14 such as saying, "We've got something going on here. Can we 

15 possibly work something out, maybe take a later flight or 

16 something else?" However, if the inspector indicates that he 

17 is doing an en route inspection and wishes to conduct that 

18 inspection, he must be given free and uninterrupted access to 

19 the flight deck and to the forward observer's seat. That is 

20 mandatory by the regulations. On the evidence here, the 

21 suggestions, as they appear to me by the subs~antial and 

22 credible evidence from my observation of all of the witnesses 

23 and their demeanor, would indicate that the Respondent 

24 presented the inspector with two choices: that is, conduct 

l5 an en route cabin inspection or possibly ride the second 
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1 observer' s seat .. I think at this point there may have been 

2 a breakdown in communications. Be thut c:is it m«y , · Lhc 

3 inspector did make clear, in my vi~w of the evidence, th~L 

4 he wanted the forward observer's scat to conduct the I 
5 inspection, which was a proper inspection. At that point the I 
6 Respondent should have rnatlc c:ivallabl~ to him the forward 

7 observer's seat. The fact that he did not do so is a 

8 violation of the requirements of Section 121.548 of the 

9 Federal Aviation Regulations. 

10 I find and conclude, therefore, upon a considera-

11 tion of the evidence in its entirety and my observation of 

12 the witnesses and their demeanor that the Respondent did, 

13 under all of the facts and circwnstances as they are adduced 

14 by the preponderance of the reliable, substantial, and 

15 credible evidence herein, refuse the inspector free and 

16 uniterrupted access to the pilot's compartment and, therefore 

17 did on that date and place operate in regulatory violation of 

18 Section 121.548 of the Federal Aviation Regulations. 

19 With respect to sanction, I find that the Kellogg 

20 case is not on all fours with this case. Rather, it is 

21 clearly distinguishable. The situation there in the Kellogg 

22 case dealt with an interpretation of a specific provision of 

2J the Western Airlines Company manual. Here we have a company 

24 training that was going on. There was no regulation or 

25 statement of policy written - specifically, Mr. Siebern 
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1 stated that he was not aware of any - that called for an 
. 

2 interpretation or might lc.:.1c.l to a coufu~.i.on. ln L:ic.:t, on the 

3 evidence here, it is clear from the witnesses that they 

4 understood that the forward observer's seat would, .i.n £act, 

5 be the bottom line. So, therefore, I do not find Kellogg 

6 applicable. However, under all of the prior decisions,·· I do ·-

7 see that the trend from the Board has been originally that 

8 while they might find a violation, that no sanction be 

9 imposed to the imposition of sanction to try to obtain some 

10 effectiveness in this area, which ~derstandably leads to 

11 conflict of people in a somewhat pressure situation. Be that 

12 as it may, I feel that under the applicable precedents and 

13 the evidence as it is adduced here, that a sanction of ten 

14 days is sufficient to achieve the ends of the purpose of the 

15 Administrator~s order, which is a deterrent, both for the 
t 

16 Respondent and for others who might be similarly situated, 

17 and to enhance or promote safety in air commerce and air 

18 transportation. Therefore, I will amend the Administrator's 

19 order to provide for that: 

20 

21 

22 

ll 

ORDER 

IT IS THEREFORE ADJUDGED AND ORDERED: 

1. The Administrator's Order of Suspension be, 

24 and the same hereby is modified, to provide for a suspension 

25 of ten days instead of 30 days. 
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1 2. That the Respondent's airline transport 

2 pilot's ccrtific.:iLe No. 1671903 !Jc, u.nd Lhe ~c.Uuc hcrc;:.by J..!::i 

3 suspended, effective 11 days from l.hi.s uat~, such ~uspens.ion 

4 to continue thereafter for a period of ten days after the 

5 said certificate shall have been physically surrendered to 

6 the Regional Counsel of the Western Region of the Federal 

7 Aviation Administration or other authorized representative of 

8 the administrator. 

9 3. That safety in air commerce or air transporta-

10 tion and the public interest requi~e the affirmation of the 

11 Administrator's order as it is modified herein. 

12 4. That the certificate shall be surrendered by 

13 depositing in a United States mail postage prepaid and 

14 properly addressed to or by personal delivery to the Regional 

15 Counsel of the Western Region, Federal Aviation Adrninistra-

16 tion, or to other authorized representative of the 

17 Administrator. 

11 5. The Respondent surrenders his certificate 

19 prior to the effective date of this order. The period of 

20 

21 

22 

ll 

suspension shall conunence to run as of the date of the actual 

surrender and continue in force and effect for the period 

specified herein: however, if the Respondent fails to 

surrender his certificate on or before the effective date of 

24 this order, the suspension shall continue in force and 

25 effect until the certificate shall have physically been in 
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1 possession of the Federal Aviation Administration for the 

l period specified herein. 

3 Issued this 7th duy of September, 1979, ut 

4 San Diego, caiifornia. 

5 

6 

7 

8 

9 

l\ RICK G. GERAGHTY 
Administrative Law 
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10 

11 Any party to this proceeding may appeal this oral 

12 initial decision and order by filing with the Board a 

13 Notice of Appeal within ten days after this date. Such 

14 appeal must be perfected within 40 days after this date by 

15 filing with the Board a brief in support of said appeal. 

16 Appeals may be dismissed by the Board on its own mot~on or 

17 the motion 'of the other party in those cases where the 

18 appealing party fails to perfect its appeal by the filing of 

19 a timely brief. 

20 

21 

22 

ll 

24 

25 

The parties' attention is directed to the 

pertinent sections of the Board's Rules of Practice for 

further information regarding appeal. 

Original and four copies of each document must be 

filed with the National Transportation Safety Board Docket 

Section, P.O. Box 23269, La' Enfant Plaza Station, 
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1 Washington, D.C., 20024, with copies of cuch document s~rved 

2 upon the other. pclrty. 

3 Tha timely filing of un u~vu~l herein ~h~ll ~LJy 

4 the order contained in this initial decision during the 

5 pendency of the appeal. However, if no appeal from either 

6 pa.rty is received within the time allowed or if· the Board --

7 does not on its own motion review this initial decision, the· 

8 decision and order shall become final. 

9 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

ll 

24 

25 
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