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PART I.-THE COURT

Rule 1. Clerk.
1. The clerk of this court shall reside and keep

the office at the seat of the National Government,
and he shall not practice as attorney or counsellor
in any court, while he continues in office.

2. The clerk shall not permit any original record
or paper to be taken from the office, except tem-
porarily for purposes of printing, and except, on
proper application from counsel or from the clerk
or the presiding judge of a court below whose judg-
ment is sought to be reviewed, for return to such
court, after the conclusion of the proceedings in this
court. Original or file copies of pleadings, papers,
or briefs may not be withdrawn by litigants.

3. The clerk's office will be open from 9:00 A. M.
to 5:00 P. M. Mondays through Fridays, and from
9:00 A, M. to noon on Saturdays, legal holidays
excepted.

CROSS REFERENCES

Clerks to Justice not to practice, see rule 7.
Seat of the Government, see chapter 3 of Title 4, Flag

and Seal, Seat of Government and the States.

Rule 2. Library.
1. The library for the bar shall be open to members

of the bar of this court, to members of Congress,
and to law officers of the executive or other depart-
ments of the Government.

2. The library shall be open during such times as
the reasonable needs of the bar require and shall
be governed by the regulations made by the librarian
with the approval of the chief justice.

3. Books may not be removed from the building.

CROSS REFERENCES

Law Library of Congress-
Purchase of books under direction of Chief Justice,

see section 135 of Title 2, The Congress.
Use and regulation by Supreme Court Justices, see

section 137 of Title 2, The Congress.

Rule 3. Term.
1. The court will hold an annual term commencing

on the first Monday in October of each year and
may hold such adjourned or special terms as may
be necessary.

2. The court will at every term announce the date
after which no case will be called for argument, or
be submitted for decision at that term, unless other-
wise ordered for special cause shown.

3. At the end of each term, all cases on the docket
shall be continued to the next term.

CROSS REFERENCES

Terms of court, see section 2 of this title.

Rule 4. Sessions, quorum, and adjournments.

1. Open sessions of the court will be held at noon
on the first Monday in October of each year, and
thereafter as announced by the court. When the
court is in session to hear arguments, it sits from
noon until two; recesses until half-past two; and
adjourns for the day at half-past four.

2. The court will not hear arguments or hold open
sessions on Saturday.

3. In the absence of a quorum, on any day ap-
pointed for holding a session of the court, the jus-
tices attending (or, if no justice is present, the clerk
or a deputy clerk) may adjourn the court until there
is a quorum.

4. The court may, in appropriate instances, direct
the clerk or the marshal to announce recesses and
adjournments.

CROSS REFERENCES

Quorum, see section 1 of this title.

PART II.-ATTORNEYS AND COUNSELLORS

CROSS REFERENCES
Clerk of court not to practice, see rule 1.
Number to be heard for each party, see rule 44.

Rule 5. Admission to the bar.
1. It shall be requisite to the admission of attor-

neys or counsellors to practice in this court, that they
shall have been such for three years past in the
highest court of a State, Territory, District, Com-
monwealth, or Possession, and that their private
and professional characters shall appear to be good.

2. In advance of appearing for admission, each
applicant shall file with the clerk (1) a certificate
from the presiding judge or clerk of the proper
court evidencing his admission to practice there
and that he is presently in good standing, and (2)
his personal statement, on the form approved by
the court and furnished by the clerk, which shall
be indorsed by two members of the bar of this court
who are not related to the applicant.

3. Admissions will be granted only upon oral
motion by a member of the bar in open court, and
upon his assurance that he is satisfied that the
applicant possesses the necessary qualifications.

4. Upon being admitted, each applicant shall take
and subscribe the following oath or affirmation, viz:

I, ------------ do solemnly swear (or affirm)
that I will demean myself, as an attorney and
counsellor of this court, uprightly, and according
to law; and that I will support the Constitution of
the United States.

See Rule 52 (f) for fee required.

Rule 6. Admission of foreign counsel.

An attorney, barrister, or advocate who is quali-
fied to practice in the courts of any foreign state
may be specially admitted to the bar of this court
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for purposes limited to a particular case. He shall
not, however, be authorized to act as attorney of
record. In the case of such applicants, the oath
shall not be required and there shall be no fee. Such
admissions shall be only on motion of a member
of the bar of this court, notice of which signed by
such member and reciting all relevant facts shall
be filed with the clerk at least three days prior to
the motion.

Rule 7. Clerks to justices not to practice.
No one serving as a law clerk or secretary to a

justice of this court shall practice as an attorney
or counsellor in any court or before any agency of
government while continuing in that position; nor
shall he after separating from that position practice
as an attorney or counsellor in this court until two
years have elapsed after such separation; nor shall
he ever participate, by way of any form of profes-
sional consultation and assistance, in any case that
was pending in this court during the period that
he held such position.

CRoss REFERENCES

Appointment and compensation of law clerks and
secretaries, see section 675 of this title.

Clerk of court not to practice, see rule 1.

Rule 8. Disbarment.

Where it is shown to the court that any member
of its bar has been disbarred from practice in any
State, Territory, District, Commonwealth or Pos-
session, or has been guilty of conduct unbecoming
a member of the bar of this court, he will be forth-
with suspended from practice before this court. He
will thereupon be afforded the opportunity to show
good Cause, within forty days, why he should not be
disbarred. Upon his response to the rule to show
cause, or upon the expiration of the forty days if
no response Is made, the court will enter an appro-
priate order; but no order of disbarment will be
entered except with the concurrence of a majority
of the justices participating.

PART III.---ORIINAL JURISDICTION

Rule 9. Procedure in original actions.
1. This rule applies only to actions within the

original jurisdiction of the court under the Con-
stitution. Original applications for writs In aid of
the court's appellate jurisdiction are governed by
Part VII of these rules.

2. The form of pleadings and motions in original
actions shall be governed, so far as may be, by the
Federal Rules of Civil Procedure, 28 U. S. C., and
in other respects those rules, where their application
Is appropriate, may be taken as a guide to procedure
in original actions in this court.

3. The initial pleading In any original action shall
be prefaced by a motion for leave to file such plead-
ing, and both shall be printed In conformity with
Rule 39. A brief In support of the motion for leave
to file, which shall comply with Rule 39, may be
filed with the motion and pleading. Sixty copies
of each document, with proof of service as prescribed
by Rule 33, are required, except that, where the
adverse party is a State, service shall be made on
the governor and attorney general of such State.

4. The case will be placed upon the original docket
when the motion for leave to file Is filed with the
clerk. The docket fee must be paid at that time,
and the appearance of counsel for the plaintiff
entered.

5. The adverse party or parties may, within sixty
days after receipt of the motion for leave to file and
allied documents, file sixty printed copies of a brief
or briefs In opposition to such motion, which shall
conform to Rule 39. When such brief or briefs in
opposition have been filed, or the time within which
they may be filed has expired, the motion, pleading
and briefs shall be distributed to the court by the
clerk. The court may thereafter grant or deny the
motion or set it down for argument

6. Additional pleadings may be filed, and subse-
quent proceedings had, as the court shall direct.

7. Any process against a State issued from the
court in an original action shall be served on the
governor and attorney general of such State.

8. A summons issuing out of this court in any
original action shall be served on the defendant
sixty days before the return day set out therein; and
if the defendant, on such service of the summons,
shall not respond by the return day, the plaintiff
shall be at liberty to proceed ex parte.

CRoss REFERENCES
Fees, see rule 52.
Jurisdiction of Courts, see U. S. Const., Art. 3, § 2, Cl. 2.
Marshal to serve and execute process, see section 672

of this title.
Original jurisdiction, see section 1251 of this title.
Seal and teste of process, see section 1691 of this title.
Taxation of cost of serving process, see section 1911 of

this title.

PART IV.-JRISDICTroN ON APPEAL

Rule 10. Appeal-how taken.

1. An appeal permitted by law to this court shall
be taken by filing a notice of appeal, in the form and
at the place prescribed by this rule.

2. The notice of appeal shall be in three parts:
(a) It shall specify the party or parties taking the
appeal; shall designate the judgment or part thereof
appealed from, giving its date and the time of its
entry; shall specify the statute under which the
appeal to this court is taken; and, if in a criminal
case, shall include a general statement of the of-
fense, the sentence imposed, and the place of con-
finement if the defendant below Is in custody. (b)
It shall include a designation of the portions of the
record to be certified by the clerk of the lower court
to this court. (c) It shall set forth the questions
presented by the appeal, expressed in the terms and
circumstances of the case but without unnecessary
detail. The statement of the questions should be
short and concise, should not be repetitious, and
should not resemble in form or particularity the
former assignments of error which are abolished by
paragraph 4 of this rule. The statement of a ques-
tion presented will be deemed to include every sub-
sidiary question fairly comprised therein. Only the
questions set forth in the notice of appeal or fairly
comprised therein will be considered by the court.
The notice of appeal shall include proof of service
on all adverse parties as prescribed by Rule 33. A
failure to comply with these requirements will be
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a sufficient reason for dismissing the appeal. For
forms of notices of appeal, see the Appendix to
these rules.

3. If the appeal is taken from a federal court, the
notice of appeal shall be filed with the clerk of such
court. If the appeal is taken from a state court,
the notice of appeal shall be filed with the clerk of
the court possessed of the record.

4. The petition for allowance of appeal, the order
allowing appeal, the assignment of errors, -the cita-
tion, and the bond for costs on appeal in cases gov-
erned by these rules are abolished.

FEDERAL RULES OF CRIMINAL PROCEDURE

Petitions for allowance of appeal, citations and assign-
ments of error abolished In criminal appeals, see rule
37 (a) (1). Title 18, Appendix, Crimes and Criminal
Procedure.

Rule 11. Appeal-time for taking.

1. An appeal to review the judgment of a state
court of last resort in a criminal case shall be
deemed in time when the notice of appeal prescribed
by Rule 10 is filed with the clerk of the court pos-
sessed of the record within ninety days after the
entry of such judgment.

2. An appeal permitted by law from a district
court to this court in a criminal case shall be in
time when the notice of appeal prescribed by Rule
10 is filed with the clerk of the district court within
thirty days after entry of the judgment or order
appealed from.

3. An appeal in all other cases shall be in time
when the notice of appeal prescribed by Rule 10 Is
filed with the clerk of the appropriate court within
the time allowed by law for taking such appeal.

Rule 12. Cross-designation and certification of record.
1. Within twenty days from receipt of the notice

of appeal, any other party to the appeal may file
and serve a designation of additional portions of
the record desired to be included. Such filing and
service shall be made in the same manner as pro-
vided in Rule 10 for the filing and service of the
notice of appeal. A judge of the court wherein the
notice of appeal is filed (or a justice of this court, If
application has first been made below) may, for
good cause shown, enlarge the time for the filing of
such cross-designation.

2. The clerk of the lower court shall prepare for
transmission to this court as the transcript of the
record only the portions of the record covered by the
designation in the notice of appeal, and by the cross-
designation, if any. He shall, however, include,
whether designated or not, the opinion and judg-
ment sought to be reviewed, and the notice of ap-
peal. The papers comprising the transcript shall be
fastened together in one or more volumes of con-
venient size, paged consecutively.

3. The parties or their counsel may by written
stipulation filed with the clerk of the lower court
within the time permitted for the filing of a cross-
designation indicate the portions of the record to be
included in the transcript, and the clerk shall then
prepare for transmission only the parts designated
in such stipulation, together with the opinion and
judgment sought to be reviewed, and the notice of
appeal, whether designated or not. If the designa-

tion in such stipulation shall differ from the desig-
nation in the notice of appeal, the designation in
the stipulation shall prevail.

4. Whenever it shall be necessary or proper, in
the opinion of the presiding judge of the court from
which the appeal is taken, that original papers of
any kind should be inspected in this court in lieu
of copies, such presiding judge may make such rule
or order for the safekeeping, transporting, and re-
turn of such original papers as to him may seem
proper.

5. When more than one appeal is taken to this
court from the same judgment, it shall be sufficient
to prepare a single record containing all the matter
designated or agreed upon by the parties, without
duplication.

Rule 13. Docketing cases.
1. It shall be the duty of the appellant to docket

the case and file the record thereof with the clerk
of this court not more than sixty days after the filing
of the notice of appeal. But, for good cause shown,
any judge of the court whose decision is being ap-
pealed or in which the notice of appeal is filed (or a
justice of this court if application has first been
made below), may enlarge the time for docketing
the case. Where application under this rule is made
to a justice of this court, Rule 34 (2) governs time-
liness. All other applications hereunder must be
presented to the judge in question before the expira-
tion of the original sixty-day period.

2. Upon the filing in this court of the record
brought up by appeal, counsel for the appellant shall
enter his appearance, pay the docket fee, and file,
with proof of service as prescribed by Rule 33, forty
copies of a printed statement as to jurisdiction,
which sh-l comply in all respects with Rule 15.
The case will then be placed on the appellate docket.

CROSS REFERENCES

Call and order of the calendar, see rule 43.
Direct appeal to Supreme Court, docketing, see section

2101 of this title.
Original docket, rules governing, see rule 9.
Priority on docket of criminal cases from State court,

see section 2102 of this title.
FEDERAL RULES OF CRIMINAL PROCEDURE

Docketing of appeal and record on appeal in criminal
appeals, see rule 39 (C), Title 18, Appendix, Crimes and
Criminal Procedure.

Rule 14. Dismissing appeals for non-prosecution.

1. After a notice of appeal has been filed, but be-
fore the case has been docketed in this court, the
parties may at any time dismiss the appeal by
stipulation filed in the court possessed of the record,
or that court may dismiss the appeal upon motion
and notice by the appellant. For dismissal after the
case has been docketed, see Rule 60.

2. If an appeal which has been noted is not
docketed in this court within the time for docketing,
plus any enlargement thereof duly granted, the court
possessed of the record may dismiss the appeal upon
motion of the appellee and notice to the appellant,
and may make such orders thereon with respect to
costs as may be just.

3. If an appeal which has been noted is not
docketed in this court within the time for docketing,
plus any enlargement thereof duly granted, and the
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court possessed of the record has for any reason
denied an appellee's motion, made as provided in the
foregoing paragraph, to dismiss the appeal, the ap-
pellee may have the cause docketed and the appeal
dismissed in this court, by producing a certificate,
whether in term or vacation, from the clerk of the
court possessed of the record, establishing the fore-
going facts, and by filing a motion to dismiss, which
shall conform to Rule 35 and be accompanied by
proof of service as prescribed by Rule 33. The
clerk's certificate shall be attached to the motion,
but it shall not be necessary for the appellee to file
the record. In the event that the appeal is there-
after dismissed, the court will give judgment against
the appellant and in favor of appellee for costs. In
no case shall the appellant be entitled to docket the
cause and file the record after the appeal shall have
been dismissed under 'this paragraph, unless by
special leave of court.

Rule 15. Jurisdictional statement.

1. The jurisdictional statement required by para-
graph 2 of Rule 13 shall contain in the order here
indicated-

(a) A reference to the official and unofficial re-
ports of the opinions delivered in the courts below, if
any, and if reported. Any such opinions shall be
appended as provided in subparagraph (h) hereof.

(b) A concise statement of the grounds on which
the jurisdiction of this court is invoked, showing:

(i) The nature of the proceeding and the statute
pursuant to which it is brought;

(ii) The date of the judgment or decree sought to
be reviewed and the time of its entry, the date of
any order respecting a rehearing, the date the notice
of appeal was filed, and the court in which it was
filed;

(iii) The statutory provision believed to confer on
this court jurisdiction of the appeal;

(iv) Cases believed to sustain the jurisdiction;
(v) If the validity of the statute of a state, or

statute or treaty of the United States is involved, its
text shall be set out verbatim, citing the volume and
page where it may be found in the official edition.
If the statutory or treaty provisions that are in-
volved are lengthy, the citation alone will suffice at
this point, and their pertinent text shall be set forth
in an appendix.

(c) (1) The questions presented by the appeal,
expressed in the terms and circumstances of the
case but without unnecessary detail. The state-
ment of the questions should be short and concise,
should not be repetitious, and should not resemble
in form or particularity the former assignments of
error which are abolished by paragraph 4 of Rule
10. The statement of a question presented will be
deemed to include every subsidiary question fairly
comprised therein. Only the questions set forth in
the jurisdictional statement or fairly comprised
therein will be considered by the court.

(2) The phrasing of the questions presented need
not be identical with that set forth in the notice of
appeal (see paragraph 2 of Rule 10), but the juris-
dictional statement may not raise additional ques-
tions or change the substance of the questions
already presented.

38805 0-59-voL 6- 15

(d) A concise statement of the case containing
the facts material to the consideration of the ques-
tions presented. If the appeal is from a state court,
the statement of the case shall also specify the stage
in the proceedings in the court of first instance, and
in the appellate court, at which, and the manner in
which, the federal questions sought to be reviewed
were raised; the method of raising them (e. g., by a
pleading, by request to charge and exceptions, by
assignment of error); and the way in which they
were passed upon by the court; with such pertinent
quotations of specific portions of the record, or sum-
mary thereof, with specific reference to the places
in the record where the matter appears (e. g., ruling
on exception, portion of the court's charge and ex-
ception thereto, assignment of error) as will support
the assertion that the rulings of the court were of a
nature to bring the case within the statutory provi-
sion believed to confer jurisdiction on this court.

(e) If the appeal is from a state court, there shall
be included a presentation of the grounds upon
which it is contended that the federal questions are
substantial (Zucht v. King, 260 U. S. 174, 176, 177,
43 S. Ct. 24, 25), which shall show that the nature
of the case and of the rulings of the court was such
as to bring the case within the jurisdictional pro-
visions relied on and the cases cited to sustain the
jurisdiction (subparagraph (b) (iv) hereof), and
shall include the reasons why the questions pre-
sented are so substantial as to require plenary con-
sideration, with briefs on the merits and oral argu-
ment, for their resolution.

(f) If the appeal is from a federal court, there
shall similarly be included a statement of the rea-
sons why the questions presented are so substantial
as to require plenary consideration, with briefs on
the merits and oral argument, for their resolution.

(g) If the appeal is from a decree of a district
court granting or denying an interlocutory injunc-
tion, the statement must also include a showing of
the matters in which it is contended that the court
has abused its discretion by such action. See United
States v. Corrick, 298 U. S. 435, 56 S. Ct. 829; Mayo
v. Lakeland Highlands Canning Co., 309 U. S. 310,
60 S. Ct. 517.

(h) There shall be appended to the statement a
copy of any opinions delivered upon the rendering
of the judgment or decree sought to be reviewed,
including, if not reported, earlier opinions in the
same case, or opinions in companion cases, reference
to which may be necessary to ascertain the grounds
of the judgment or decree; and, if the appeal is
from a federal court, there shall similarly be ap-
pended the court's findings of fact and conclusions
of law, if any were separately made.

(I) If the appeal is from a state court, there
shall also be appended to the statement a copy of
the order, judgment, or decree appealed from; and
if from a federal court, there shall similarly be
appended a copy of such order, judgment, or decree,

which may however be limited to the portions
thereof appealed-from.

2. The jurisdictional statement shall be printed

in conformity with Rule 39.
3. Where several cases are appealed from the

same court that involve identical or closely related
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questions, it shall suffice to file a single jurisdic-
tional statement covering all the cases.

CROSS REFERENCES
Briefs-

Generally, see rule 40.
Amicus curiae, see rule 42.
Time for filing briefs on merits, see rule 41.

FEDERAL RULES OF CRIMINAL PROCEDURE

Jurisdictional statement required in criminal appeals,
see rule 37 (a) (1), Title 18, Crimes and Criminal Pro-
cedure.

Rule 16. Motion to dismiss or affirm.

1. Within thirty days after receipt of the juris-
dictional statement, the appellee may file a printed
motion to dismiss, or motion to affirm. Where ap-
propriate, a motion to affirm may be united in the
alternative with a motion to dismiss.

(a) The court will receive a motion to dismiss any
appeal on the ground that the appeal is not within
the jurisdiction of this court, because not taken in
conformity to statute or to these rules.

(b) The court will receive a motion to dismiss an
appeal from a state court on the ground that it does
not present a substantial federal question; or that
the federal question sought to be reviewed was not
timely or properly raised, or expressly passed on;
or that the judgment rests on an adequate non-
federal basis.

(c) The court will receive a motion to affirm the
judgment sought to be reviewed on appeal from a
federal court on the ground that it is manifest that
the questions on which the decision of the cause de-
pends are so unsubstantial as not to need further
argument.

2. The motion to dismiss or affirm shall be printed
in conformity with Rules 35 and 39, and forty copies,
with proof of service as prescribed by Rule 33, shall
be filed with the clerk.

3. The appellant shall have twenty days from the
date of receipt of the motion to dismiss or affirm
within which to file a brief opposing the motion.
Such brief shall be printed in conformity with Rule
39 and with the requirements of Rule 40 governing
a respondent's brief, and forty copies, with proof of
service as prescribed by Rule 33, shall be filed with
the clerk. Upon the filing of such opposing brief,
or the expiration of the time allowed therefor, or
express waiver of the right to file, the jurisdictional
statement, motion, and briefs thereon shall be dis-
tributed by the clerk to the court for its considera-
tion. If no motion to dismiss or affirm has been
filed, such distribution will similarly be made upon
the expiration of the time to file such motion, or an
express waiver of the right to do so.

4. After consideration of the papers distributed
pursuant to the foregoing paragraph, the court will
enter an appropriate order. If such order notes
probable jurisdiction, or postpones consideration of
the question of jurisdiction to the hearing of the
case on the merits, the case shall stand for argu-
ment. If consideration of the question of jurisdic-
tion is postponed, counsel should address themselves,
at the outset of their briefs and oral argument, to
the question of jurisdiction.

CROSS REFERENCES
Advancement or postponement of cases by motion, see

rule 43.

Rule 17. Designation of portions of the record to
be printed.

1. Within twenty days after the court has entered
an order noting probable jurisdiction or postponing
consideration of the question of jurisdiction to the
hearing on the merits, the appellant shall file with
the clerk a designation of the parts of the record the
printing of which he thinks necessary for a con-
sideration of the questions presented as set forth in
his notice of appeal and his jurisdictional statement,
or a designation of those parts the printing of which
is considered unnecessary, whichever is more con-
venient, with proof of service on the appellee as pre-
scribed by Rule 33.

2. Any appellee, within ten days after receipt of
the designation as to printing required to be filed
by appellant, may file with the clerk a cross-designa-
tion of additional parts of the record the printing
of which he deems material; and, if he shall not do
so, he shall be held to have consented to a hearing
on a printed record consisting of the parts desig-
nated by the appellant. Such cross-designation
shall be served as required by Rule 33. The parts of
the record so designated by one or both of the par-
ties, and only those parts, shall be printed by the
clerk. The designations of the parts of the record
to be printed will not be printed as a part of the
record.

3. Within the time allowed for filing a cross-desig-
nation, the parties may stipulate the parts of the
record to be printed, whereupon only the parts so
stipulated shall be printed by the clerk. If the des-
ignation in such stipulation shall differ from the
designation already filed by the appellant pursuant
to paragraph 1 of this rule, then the designation in
the stipulation shall prevail. The stipulation will
not be printed as a part of the record.

4. Rule 36 governs the printing and distribution
of records.

CROSS REFERENCES
Clerk of Supreme Court, permission to remove records,

see rule 1.
FEDERAL RULES OF CRIMINAL PROCEDURE

Record on appeal in criminal cases, see rule 39 (b),
Title 18, Appendix, Crimes and Criminal Procedure.

Rule 18. Supersedeas on appeal.
1. Whenever an appellant entitled thereto desires

a stay on appeal, he may present for approval to a
judge of the court whose decision is sought to be
reviewed, or to such court when action by that court
is required by law, or, subject to paragraph 2 hereof,
to a justice of this court, a motion to stay the en-
forcement of the judgment appealed from, with
which, if the stay is to act as a supersedeas, shall
be tendered a supersedeas bond which shall have
such surety or sureties as said judge, court, or jus-
tice may require. The bond shall be conditioned
for the satisfaction of the judgment in full together
with costs, interest, and damages for delay, if for
any reason the appeal is dismissed or if the judg-
ment is affirmed, and to satisfy in full such modifi-
cation of the judgment and such costs, interest, and
damages as this court may adjudge and award.
When the judgment is for the recovery of money not
otherwise secured, the amount of the bond shall
be fixed at such sum as will cover the whole amount
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of the judgment remaining unsatisfied, costs on the
appeal, interest, and damages for delay, unless the
judge, court, or justice after notice and hearing and
for good cause shown fixes a different amount or
orders security other than the bond. When the
judgment determines the disposition of the property
In controversy as in real actions, replevin, and ac-
tions to foreclose mortgages or when such property
is in the custody of the marshal or when the pro-
ceeds of such property or a bond for its value is In
the custody or control of any court wherein were
had the proceedings appealed from, the amount
of the supersedeas bond shall be fixed at such sum
only as will secure the amount recovered for the
use and detention of the property, the costs of the
action, costs on appeal, Interest, and damages for
delay.

2. Application hereunder to a justice of this court
will normally not be entertained unless application
therefor has first been made to a judge of the court
rendering the decision appealed from, or to such
court, or unless the security offered below has been
disapproved by such judge or court. All such ap-
plications are governed by Rules 50 and 51.

ADMIRALTY RULES

Bonds, see rule 6, this Appendix.

PART V.-JURISDICTION ON WRIT OF CERTIORARI

FEDERAL RULES OF CRIMINAL PROCEDURE

Petition for review on writ of certiorari in criminal
appeals, see rule 37 (c), Title 18, Appendix, Crimes and
Criminal Procedure.

Rule 19. Considerations governing review on certiorari.
1. A review on writ of certiorari is not a matter of

right, but of sound judicial discretion, and will be
granted only where there are special and important
reasons therefor. The following, while neither con-
trolling nor fully measuring the court's discretion,
indicate the character of reasons which will be con-
sidered:

(a) Where a state court has decided a federal
question of substance not theretofore determined
by this court, or has decided it in a way probably
not in accord with applicable decisions of this court.

(b) Where a court of appeals has rendered a de-
cision in conflict with the decision of another court
of appeals on the same matter; or has decided an
important state or territorial question in a way in
conflict with applicable state or territorial law; or
has decided an important question of federal law
which has not been, but should be, settled by this
court; or has decided a federal question in a way in
conflict with applicable decisions of this court; or
has so far departed from the accepted and usual
course of judicial proceedings, or so far sanctioned
such a departure by a lower court, as to call for an
exercise of this court's power of supervision.

2. The same general considerations outlined above
will control in respect of petitions for writs of certi-
orari to review judgments of the Court of Claims, of
the Court of Customs and Patent Appeals, or of any
other court whose determinations are by law review-
able on writ of certiorari.

CROSS REFERENCES

Court of Claims cases, review of, see section 1255 of
this title.

Court of Customs and Patent Appeals, review of, see
section 1256 of this title.

RULES OF THE UNITE STATES COURT OF CLAIMS

Fee for preparation of record on certiorari in Court of
Claims, see rule 84, this Appendix.

Writs of certiorari, see rule 57.

Rule 20. Certiorari to a Court of Appeals before
judgment.

A writ of certiorari to review a case pending in a
court of appeals, before judgment is given in such
court, will be granted only upon a showing that the
case is of such imperative public importance as to
justify the deviation from normal appellate proc-
esses and to require immediate settlement in this
court. See United States v. Bankers, Trust Co., 294
U. S. 240, 55 S. Ct. 407; Railroad Retirement Board
v. Alton R. Co., 295 U. S. 330, 55 S. Ct. 758; Rickert
Rice Mills v. Fontenot, 297 U. S. 110, 56 S. Ct. 374;
Carter v. Carter Coal Co., 298 U. S. 238, 56 S. Ct. 855;
Ex parte Quirin, 317 U. S. 1, 63 S. Ct. 1, 2; United
States v. United Mine Workers, 330 U. S. 258, 67
S. Ct. 677; Youngstown Sheet & Tube Co. v. Sawyer,
343 U. S. 579, 72 S. Ct. 863.

Rule 21. Review on certiorari-how sought.

1. Review on writ of certiorari shall be sought by
filing with the clerk, with proof of service as required
by Rule 33, forty printed copies of a petition, which
shall conform in all respects to Rule 23, and a tran-
script of the record in the case, including the pro-
ceedings in the court whose judgment or decree is
sought to be reviewed, which shall be certified by
the clerk of the appropriate court or courts below.
The provisions of Rule 12 (4) with respect to original
papers shall apply to all cases sought to be reviewed
on writ of certiorari. Service of a copy of the tran-
script of the record is not required.

2. Upon the filing of the petition and the certified
transcript of record required by the preceding para-
graph, counsel for the petitioner shall enter his
appearance and pay the docket fee. The case will
then be placed on the appellate docket. It shall be
the duty of counsel fcr the petitioner to notify all
respondents, on a form supplied by the clerk, of the
date of filing and of the docket number of the case,
and to indicate thereon the contents of the record
filed under this rule, either itemized in detail as in
a designation of record, or else appropriately sum-
marized (e. g., "Joint Appendix as printed for the
use of the court below"). Such notification shall be
served as required by Rule 33.

3. The requirement of paragraph 1 with respect
to the filing of a transcript of the record shall be
deemed satisfied if the petitioner seeking review of
the judgment or decree of a court of appeals whose
rules permit the use of an appendix record on appeal,
under the authority conferred by Rule 75 (1) of the
Federal Rules of Civil Procedure (or of the judgment
or decree of a state court which follows a similar
practice), files a copy of the appendices filed by all
parties below, or of the joint appendix if there be
one, together with all the proceedings in the court
below, the whole to be duly certified. In such cases,
the petitioner may, at the time of filing his petition
(or, if the petition for writ of certiorari is granted,
then or before the time that his designation of
portions of the record to be printed is due under
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paragraph 1 of Rule 26), file the entire record in
addition to the appendix or appendices.

4. If the record in the case has been printed for the
use of the court below, then the petitioner may at
his option file, in addition to the certified record
required by paragraph 1 of this rule, nine additional
copies of the record so printed for consideration by
the court. Similarly, if the record in the case has
been printed for the use of the court below, and the
petitioner does not so elect, any respondent may, if
he desires, file nine copies of the record so printed
at or before the time that his opposing brief is due
under Rule 24. The provisions of paragraph 3 of
this rule are applicable to the extra copies of the
record furnished under this paragraph.

5. A party seeking a cross-writ of certiorari to
review in this court the sane judgment need not
file any record additional to that filed by the peti-
tioner.

6. Any respondent, including a cross-petitioner,
may, within the time allowed for filing his brief
in opposition or his cross-petition, file duly certified
portions of the record additional to those fied by
the petitioner.

7. The court may, on its own motion or that of a
party, require the printing of the entire record, or
of designated portions thereof, prior to ruling on the
petition for writ of certiorari. If the petition is
thereafter denied, the cost of such printing shall be
taxed against the petitioner, unless otherwise or-
dered by the court; if the petition is thereafter
granted, the cost of such printing shall abide the
outcome of the case.

Rule 22. Review on certiorari-time for petitioning.
1. A petition for writ of certiorari to review the

judgment of a state court of last resort in a criminal
case shall be deemed in time when it and the certi-
fied record required by Rule 21 are filed with the
clerk within ninety days after the entry of such
judgment. A justice of this court, for good cause
shown, may extend the time for applying for a writ
of certiorari in such cases for a period not exceeding
sixty days.

2. A petition for writ of certiorari to review the
judgment of a court of appeals in a criminal case
shall be deemed in time when it and the certified
record required by Rule 21 are filed with the clerk
within thirty days after the entry of such judgment.
A justice of this court, for good cause shown, may
extend the time for applying for a writ of certiorari
in such cases for a period not exceeding thirty days.
If the original judgment in such a case was entered
in a district court in Alaska, Guam, Hawaii, Puerto
Rico, the Virgin Islands, or the Canal Zone, the
petition and certified record shall be deemed filed
in time if mailed by air-mail under a postmark
dated within the thirty-day period or due extension
thereof.

3. A petition for writ of certiorari in all other cases
shall be deemed in time when it and the certified
record required by Rule 21 are filed with the clerk
within the time prescribed by law.

4. An application for extension of time within
which to file a petition for writ of certiorari must set
out, as in a petition for certiorari (see Rule 23 (1),
subparagraphs (b) and (f)), the grounds on which

the jurisdiction of this court is invoked, must iden-
tify the judgment sought to be reviewed and have
appended thereto a copy of the opinion, and must
set forth with specificity the reasons why the grant-
ing of an extension of time is deemed justified. For
the time and manner of presenting an application
for extension of time within which to file a petition
for writ of certiorari, see Rules 34, 35 (2), and 50.
Such applications are not favored.

PEDzRAL RULES OF CRIMMNAL PROCEDURE

Petition for review on writ of certiorari in criminal
appeals, see rule 37 (c), Title 18, Appendix, Crimes and
Criminal Procedure.

Rule 23. The petition for certiorari.

1. The petition for writ of certiorari shall contain
in the order here indicated-

(a) A reference to the official and unofficial re-
ports of the opinions delivered in the courts below,
if any, and if reported. Any such opinions shall
be appended as provided in subparagraph (i) hereof.

(b) A concise statement of the grounds on which
the jurisdiction of this court is invoked, showing

(I) The date of the judgment or decree sought to
be reviewed, and the time of its entry;

(ii) The date of any order respecting a rehearing,
and the date and terms of any order granting an
extension of time within which to petition for cer-
tiorari; and

(iII) The statutory provision believed to confer
on this court jurisdiction to review the judgment
or decree in question by writ of certiorari.

(c) The questions presented for review, expressed
in the terms and circumstances of the case but
without unnecessary detail. The statement of a
question presented will be deemed to include every
subsidiary question fairly comprised therein. Only
the questions set forth in the petition or fairly com-
prised therein will be considered by the court.

(d) The constitutional provisions, treaties, stat-
utes, ordinances, or regulations which the case in-
volves, setting them out verbatim, and citing the
volume and page where they may be found in the
official edition. If the provisions involved are
lengthy, their citation alone will suffice at this point,
and their pertinent text shall be set forth in an
appendix.

(e) A concise statement of the case containing
the facts material to the consideration of the ques-
tions presented.

(f) If review of the judgment of a state court is
sought, the statement of the case shall also specify
the stage in the proceedings in the court of first
instance and in the appellate court, at which, and
the manner in which, the federal questions sought
to be reviewed were raised; the method of raising
them (e. g., by a pleading, by request to charge and
exceptions, by assignment of error); and the way
in which they were passed upon by the court; with
such pertinent quotations of specific portions of the
record, or summary thereof, with specific reference
to the places in the record where the matter appears
(e. g., ruling on exception, portion of the court's
charge and exception thereto, assignment of errors)
as will show that the federal question was timely
and properly raised so as to give this court jurisdic-
tion to review the judgment on writ of certiorari.
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Where the portions of the record relied upon under
this subparagraph are voluminous, and the peti-
tioner has not filed with his petition nine copies of
the record as printed for the use of the court below,
under the provisions of paragraph 4 of Rule 21, then
those portions of the record shall be included in an
appendix to the petition, which may, if more con-
venient, be separately presented.

(g) If review of the judgment of a federal court is
sought, the statement of the case shall also show
the basis for federal jurisdiction in the court of first
instance.

(h) A direct and concise argument amplifying the
reasons relied on for the allowance of the writ. See
Rule 19.

(I) There shall be appended to the petition a copy
of any opinions delivered upon the rendering of the
judgment or decree sought to be reviewed, including
all opinions of courts or administrative agencies in
the case, and, if reference thereto is necessary to
ascertain the grounds of the judgment or decree,
opinions in companion cases.

Where the petitioner has filed with his petition
nine copies of the record as printed for the use of the
court below, under the provisions of paragraph 4 of
Rule 21, then only the pertinent opinions not con-
tained herein need be appended to the petition. If
whatever is required by this paragraph to be ap-
pended to the petition is voluminous, it may, if more
convenient, be separately presented.

(j) If review of the judgment or decree of a state
court is sought, there shall also be appended to the
petition a copy of the judgment or decree in ques-
tion; and, if review of the judgment or decree of a
federal court is sought, there shall similarly be ap-
pended a copy of such judgment or decree, which
may however be limited to the portions thereof
sought to be reviewed.

2. The petition for writ of certiorari shall be
printed in conformity with Rule 39.

3. All contentions in support of a petition for writ
of certiorari shall be set forth in the body of the
petition, as provided in subparagraph (h) of para-
graph 1 of this rule. No separate brief in support of
a petition for writ of certiorari will be received, and
the clerk will refuse to file any petition for writ of
certiorari to which is annexed or appended any
supporting brief.

4. The failure of a petitioner to present with ac-
curacy, brevity, and clearness whatever is essential
to a ready and adequate understanding of the points
requiring consideration will be a sufficient reason for
denying his petition.

5. Where several cases are sought to be reviewed
on certiorari to the same court that involve identical
or closely related questions, it shall suffice to file a
single petition for writ of certiorari covering all the
cases.

Rule 24. Brief in opposition-reply.

1. Counsel for the respondent shall have thirty
days (unless enlarged by the court or a justice there-
of. or by the clerk under the provisions of paragraph
5 of Rule 34). after receipt of a petition, within which
to file forty printed copies of an opposing brief dis-
closing any matter or ground why the cause should
not be reviewed by this court. See Rule 19. Such

brief in opposition shall comply with Rule 39 and
with the requirements of Rule 40 governing a re-
spondent's brief, and shall be served as prescribed by
Rule 33.

2. No motion by a respondent to dismiss a petition
for writ of certiorari will be received. Objections to
the jurisdiction of the court to grant writs of certio-
rari may be included in briefs in opposition to peti-
tions therefor.

3. Upon the expiration of the period for filing the
respondent's brief, or upon an express waiver of the
right to file or the 'actual filing of such brief in a
shorter time, the petition, and the record and brief,
if any, shall be distributed by the clerk to the court
for its consideration.

4. Timely reply or supplemental briefs will be
considered, but distribution under paragraph 3 here-
of will not be delayed pending the filing of such
briefs.

Rule 25. Order granting or denying certiorari.
1. Whenever a petition for writ of certiorari to

review a decision of any court is granted, the clerk
shall enter an order to that effect, and shall forth-
with notify the court below and counsel of record
of the granting of the petition. The order shall
direct that the certified transcript of record on file
here be treated as though sent up in response to a
formal writ. A formal writ shall not issue unless
specially directed.

2. No mandate issues upon the denial of a peti-
tion for writ of certiorari. Whenever application
for a writ of certiorari to review a decision of any
court is denied, the clerk shall enter an order to that
effect, and shall forthwith notify the court below
and counsel of record. Such notification will not be
withheld pending disposition of a petition for re-
hearing except by order of the court or of a justice
thereof.

CROSS REFERENCES

Determination by Supreme Court, remand, see section
2106 of this title.

Rule 26. Designation of portions of the record to
be printed.

1. Within twenty days after the court has entered
an order granting a writ of certiorari, the petitioner
shall file with the clerk a designation of the parts
of the record the printing of which he thinks neces-
sary for a consideration of the questions presented
as set forth in his petition for writ of certiorari, or
a designation of those parts the printing of which
is considered unnecessary, whichever is more con-
venient, with proof of service on the respondent as
prescribed by Rule 33. Insofar as any portion of
the record has already been printed for the use of
the court below, the designation shall so state, and
shall indicate the number of printed copies of such
portions that have been or can be furnished.

2. Any respondent, within ten days after receipt
of the designation filed by the petitioner, may file
with the clerk a cross-designation of additional
parts of the record the printing of which he deems
material; and, if he shall not do so, he shall be
held to have consented to a hearing on a printed
record consisting of the parts designated by the
petitioner. The parts of the record so designated by
one or both of the parties, and only those parts,
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shall be printed by the clerk. The designations of
the parts of the record to be printed will not be
printed by the clerk with the record.

3. Within the time allowed for filing a cross-
designation, the parties may stipulate the parts of
the record to be printed, whereupon only the parts
so stipulated shall be printed by the clerk. If the
designation in such stipulation shall differ from
the designation already filed by the petitioner pur-
suant to paragraph 1 of this rule, then the desig-
nation in the stipulation shall prevail. The parties
may also stipulate the inclusion in the printed rec-
ord in this court of additional certified portions of
the record below. The stipulations will not be
printed as a part of the record.

4. Rule 36 governs the printing and distribution
of records.

5. A motion to require the certification of addi-
tional parts of the record must be filed and served
together with, and within the time allowed for fi-
ing, the cross-designation provided for in paragraph
2 of this rule. The clerk will not proceed under
Rule 36 until the court has disposed of the motion.

CROSS REFERENCES

Clerk of Supreme Court, permission to remove records.
see rule 1.

Printing and binding for Supreme Court, pamphlets,
see section 676 of this title.

Supreme Court reports and digests, printing, binding
and distribution, see section 411 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE

Record on appeal in criminal appeals, see rule 39 (b).
Title 18, Appendix, Crimes and Criminal Procedure.

Rule 27. Stay pending review on certiorari.

Applications pursuant to 28 U. S. C. § 2101 (f) to
a justice of this court will normally not be enter-
tained unless application for a stay has first been
made to a judge of the court rendering the decision
sought to be reviewed, or to such court, or unless the
security offered below has been disapproved by such
judge or court. All such applications are governed
by Rules 50 and 51.

PART VI.-JURISDICTION OF CERTIFIED QUESTIONS

Rule 28. Questions certified by a court of appeals or
by the Court of Claims.

1. Where a court of appeals or the Court of Claims
shall certify to this court a question or proposition
of law, concerning which it desires instruction for
the proper decision of a cause, the certificate shall
contain a statement of the nature of the cause
and of the facts on which such question or propo-
sition of law arises. Questions of fact cannot be
certified. Only questions or propositions of law
may be certified, and they must be distinct and
definite.

2. If in a cause certified by a court of appeals it
appears that there is special reason therefor, this
court may on application, or on its own motion,
require that the entire record be sent up, so that it
may consider and decide the entire matter in con-
troversy.

3. Where application is made under the preceding
paragraph for direction that the entire record be
sent up, the application must be accompanied by
a certified copy thereof.

CROSS REFERENCES

Certified questions from-
Court of Appeals, see section 1254 of this title.
Court of Claims, see section 1255 of this title.

Rule 29. Procedure in certified cases.

1. When a case is certified, the certificate itself
constitutes the record. The clerk will upon receipt
thereof from the court below notify the appellant
in the court of appeals, or the plaintiff in the Court
of Claims, who shall thereupon pay the docket fee,
after which the case will be placed on the appellate
docket. If the appellant or plaintiff fails to pay the
fee, the appellee or defendant may do so. The ap-
pearance of counsel for the party paying the fee
shall be entered at the time of payment.

2. After docketing, the certificate shall be sub-
mitted to the court for a preliminary examination to
determine whether the case shall be set for argu-
ment or whether the certificate will be dismissed.

3. If the case is ordered set down for argument,
the clerk will notify the appellant or plaintiff to
deposit the estimated cost of printing the certificate.

4. When the entire record is ordered to be sent
up pursuant to Rule 28(2), it will be printed under
the supervision of the clerk as provided in Rule 36.
If forty copies of the entire record as printed for the
use of the court of appeals can be supplied by the
appellant, the clerk will print only the certificate,
otherwise the appellant will be required to deposit
the estimated cost of printing as provided by para-
graph 1 of Rule 36. The parties may, within fifteen
days after the case is ordered set for argument,
stipulate that portions of the certified record need
not be printed.

5. Briefs on the merits in cases on certificates
shall comply with Rules 39, 40, and 41, except that
the brief of the party who was appellant or plaintiff
below shall be filed within thirty days after receipt
of the printed certificate or of the whole record
if there be one, or within forty-five days of the order
setting the case down for argument, whichever is
later. Where, however, a case is placed on the
calendar too late in the term to be reached for argu-
ment before the commencement of the next term,
the clerk will so notify the parties. In that event,
counsel for the appellant or plaintiff below need
not file the required number of copies of his brief
prior to August 25.

PART VII.-JURISDICTION To ISSUE EXTRAORDINARY

WRITS

Rule 30. Considerations governing issuance of
extraordinary writs.

The issuance by the court of any writ authorized
by 28 U. S. C. § 1651 (a) is not a matter of right but
of sound discretion sparingly exercised. See the
following cases, which are cited by way of illustra-
tion only: Ex parte Bollman and Swartwout, 4
Cranch 75; Ex parte Republic of Peru, 318 U. S. 578,
63 5. Ct. 793; Ex parte Abernathy, 320 U. S. 219, 64
S. Ct. 13; Ex parte Hawk, 321 U. S. 114, 64 S. Ct.
448; House v. Mayo, 324 U. S. 42, 65 S. Ct. 517; U. S.
Alkali Export Ass'n v. United States, 325 U. S. 196,
65 S. Ct. 1120; DeBeers Consol. Mines v. United
States, 325 U. S. 212, 65 S. Ct. 1130; Ex parte Betz,
329 U. S. 672, 67 S. Ct. 39; Ex parte Fahey, 332
U. S. 258, 67 S. Ct. 1558.
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Rule 31. Procedure on applications for
extraordinary writs.

1. The petition in any proceeding seeking the
issuance of a writ by this court authorized by 28
U. S. C. § 1651 (a) or 28 U. S. C. § 2241 shall be
prefaced by a motion for leave to file such petition,
and both shall be printed. All contentions in sup-
port of the petition shall be included in the peti-
tion. The case will be placed upon the miscellaneous
docket when forty copies of the printed papers, with
proof of service as prescribed by Rule 33 (subject
to paragraph 5 of this rule), are filed with the clerk
and the docket fee is paid. The appearance of
counsel for the petitioner must be entered at this
time.

2. If the petition seeks issuance of a common law
writ of certiorari under 28 U. S. C. § 1651 (a), there
must also be filed, at the time of docketing, a certi-
fied copy of the record, including all proceedings in
the court to which the writ is sought to be directed.
The petition shall, except for the addition of the
motion for leave to file, follow as far as may be the
form for a petition for certiorari prescribed by Rule
23, and shall set forth with particularity why the
relief sought is not available in any other court,
or cannot be had through other appellate processes.
The respondent may, within thirty days after receipt
of the motion and petition, file forty printed copies
of a brief in opposition, as provided in Rule 24.

3. If the petition seeks issuance of a writ of pro-
hibition, a writ of mandamus, or both in the alterna-
tive, it shall set forth with particularity why the
relief sought is not available in any other court, and
there shall be appended to such petition a copy of
the judgment or order in respect of which the writ
is sought, including a copy of any opinion rendered
in that connection, and such other papers as may
be essential to an understanding of the petition.
The petition shall follow, insofar as applicable, the
form for the petition for writ of certiorari prescribed
by Rule 23. The motion and petition shall be served
on the judge or judges to whom the writ is sought
to be directed, and shall also be served on every
other party to the proceeding in respect of which
relief is desired. The judge or judges, and the other
parties, may, within thirty days after receipt of the
motion and petition, file forty printed copies of a
brief or briefs in opposition thereto, with proof
of service. If the judge or judges concerned do not
desire to contest the motion and petition, they may
so advise the clerk and all parties by letter. All
parties, other than the judge or judges, who are
served pursuant to this paragraph, shall also be
deemed to be respondents for all purposes in the
proceeding in this court.

4. When briefs in opposition under paragraphs 2
and 3 of this rule have been filed, or when the time
within which they may be filed has expired, or
upon an express waiver of the right to file, the
motion, petition, and briefs shall be distributed to
the court by the clerk.

5. If the petition seeks issuance of an original
writ of habeas corpus, it shall comply with the re-
quirements of 28 U. S. C. § 2242, and in particular
with the last paragraph thereof; and, if the relief
sought is from the judgment of a state court, shall

specifically set forth how and wherein the petitioner
has exhausted his remedies in the state courts. See
Ex parte Abernathy, 320 U. S. 219, 64 S. Ct. 13; Ex
parte Hawk, 321 U. S. 114, 64 S. Ct. 448. Proceed-
ings under this paragraph will be ex parte, unless
the court requires the respondent to show cause why
leave to file the petition for a writ of habeas corpus
should not be granted. Neither refusal of leave to
file, without more, nor an order of transfer under
authority of 28 U. S. C. § 2241 (b), is an adjudication
on the merits, and the former action is to be taken
as without prejudice to a further application to any
other court for the relief sought.

6. If the court orders the cause set down for
argument, the clerk will notify the parties whether
additional briefs are required, when they must be
filed, how much time has been allotted for oral
argument, and, if the case involves a petition for
common law certiorari, that the parties shall pro-
ceed to designate the record pursuant to Rule 26.

Rule 32. Certiorari to correct diminution of
record abolished.

The writ of certiorari to correct diminution of the
record is abolished. Relief formerly obtained by
grant of that writ shall be sought by a motion to
require certification of additional portions of the
record. See Rules 26 (5) and 36 (6).

PART VIII.-PRATICE

Rule 33. Service.
1. Whenever any pleading, motion, notice, brief or

other document is required by these rules to be
served, such service may be made personally or by
mail on each adverse party. If personal, it shall
consist of delivery, at the office of counsel of record,
to counsel or a clerk therein. If by mail, it shall
consist of depositing the same in a United States
post office or mail box, with first class postage pre-
paid, addressed to counsel of record at his post
office address. Where the person on whom service is
to be made resides 500 miles or more from the
person effecting service, such mailing must be made
with air mail postage prepaid.

2. If the United States or an officer or agency
thereof is a party, service of all briefs, pleadings,
notices and papers shall, notwithstanding the fore-
going paragraph, be made upon the Solicitor Gen-
eral, Department of Justice, Washington 25, D. C.
Copies of the following documents shall also be
served on an attorney of record who represented the
United States or its officer or agency in the court
whose judgment or decree is sought to be reviewed:
Notice of appeal (Rule 10), cross-designation of
record on appeal (Rule 12), petition for certiorari
(Rule 21). motion for leave to file petition for com-
mon law certiorari (Rule 31 (2)). Where an agency
of the United States authorized by law to appear in
its own behalf is a party in addition to the United
States, such agency shall also be served, in addition
to the Solicitor General, in every case.

3. Whenever proof of service is required by these
rules, it may be shown, either by indorsement on the
document served or by separate instrument, by any
one of the methods set forth below; and it is not
necessary that service on each party required to be
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served be effected in the same manner or evidenced
by the same proof:

(a) By an acknowledgement of service of the doc-
ument in question, signed by counsel of record for
the party served.

(b) By a certificate of service of the document in
question, reciting the fact and circumstances of
service in compliance with the appropriate para-
graph of this rule, such certificate to be signed by a
member of the bar of this court representing the
party in behalf of whom such service has been ef-
fected. If counsel certifying to such service has not
up to that time entered his appearance in this
court in respect of the cause in which such service is
made, his appearance shall accompany the certifi-
cate of service if the same is to be filed in this court.

(c) By an affidavit of service of the document in
question, reciting the fact and circumstances of
service in compliance with the appropriate para-
graph of this rule, whenever such service is effected
by any person not a member of the bar of this court.

4. Whenever proof of service is required by these
rules, it must accompany or be indorsed upon the
document in question at the time such document is
presented to the clerk for filing. Any document
filed with the clerk by or on behalf of counsel of
record whose appearance has not previously been
entered must be accompanied by an entry of appear-
ance.

CROSS REFERENCES
Seal and teste of process, see section 1691 of this title.

Rule 34. Computation and enlargement of time.
1. In computing any period of time prescribed or

allowed by these rules, by order of court, or by any
applicable statute, the day of the act, event, or
default after which the designated period of time
begins to run is not to be included. The last day
of the period so computed is to be included, unless
it is a Sunday or a legal holiday, in which event
the period runs until the end of the next day which
is neither a Sunday nor a holiday. A half holiday
shall be considered as other days and not as a
holiday.

2. Whenever any justice of this court is empowered
by law or under any provision of these rules to
extend the time within which a party may petition
for a writ of certiorari or file in this court his record
on appeal or any brief or paper, an application
seeking such extension shall be timely if it is pre-
sented to the clerk within the period sought to be
extended. The clerk will refuse to receive any ap-
plication for extension sought to be presented after
expiration of such period.

3. All applications seeking an extension of time
within which a party may petition for a writ of
certiorari or file in this court his record on appeal
or any brief or paper must be presented as provided
in Rule 50. but such applications for extension of
time, if once denied, may not be renewed before
another justice after expiration of the period sought
to be extended.

4. Whenever a justice has granted an extension
of time within which a party may petition for a writ
of certiorari or file in this court his record on appeal
or any brief or paper it shall be the duty of the party

to whom such extension is granted to give all other
parties to the proceeding prompt notice thereof.

5. Whenever any party seeks an extension of time
for filing briefs, and the granting of such extension
is agreed to by all adverse parties and, in the opinion
of the clerk, would not prejudicially delay the dis-
position of causes not set for argument or impede
the progress of the argument calendar, the clerk
may without further reference to the court enter
an order granting the whole or any appropriate part
of such extension of time. He shall notify all parties
of the extension granted. All other requests for
extension of time for filing briefs shall be referred
to the court or a justice thereof.

FEDERAL RULES OF CIVIL PROCEDURE

Time, see rule 6, this Appendix.
FEDERAL RULES OF CRIMINAL PROCEDURE

Time, see rule 45, Title 18, Appendix, Crimes and Crim-
inal Procedure.

Rule 35. Motions.
1. Every motion to the court shall state clearly

its object and the facts on which it is based. A
brief in support of the motion (other than motions
under Rule 31) may be filed therewith.

2. Motions and applications addressed to a single
justice need not be printed, and only a typewritten
original need be filed. Motions in actions within
the court's original jurisdiction shall be printed,
and sixty copies shall be filed. Motions to dismiss
or affirm made under Rule 16, motions to bring up
the entire record under Rule 28 (2), motions for
permission to file a brief amicus curiae, any motions
the granting of which would be dispositive of the
entire case or would affect the final judgment to be
entered (other than a motion to docket or dismiss
under Rule 14, or a motion for voluntary dismissal
under Rule 60), and any motions to the court ac-
companied by a supporting brief, shall likewise be
printed, and forty copies of the motion and of the
brief, if any, shall be filed. All other motions to
the court need not be printed, and it shall be suffi-
cient to file a typewritten original and nine legible
typewritten copies; but the court may by subsequent
order require any such motion to be printed by the
moving party.

3. Motions to the court shall be filed with the
clerk, with proof of service unless ex parte in nature.
For applications and motions addressed to a single
justice, see Rule 50. No motion shall be presented
in open court, other than a motion for admission to
the bar, except when the proceeding to which it
refers is being argued. Oral argument will not be
heard on any motion unless the court specially as-
signs it therefor.

4. Unless a different time for the filing of a brief
in opposition is specifically authorized elsewhere in
these rules, motions submitted in printed form will
normally be held by the clerk for twenty days to
permit the filing of forty printed copies of a brief
in opposition, after which the motion and brief will
be distributed to the court. Motions to the court
submitted in typewritten form may be opposed in
like fashion, but distribution of the motion will be
made at the earliest opportunity without regard to
time of service. Where such motions are thereafter
ordered to be printed, the parties will be notified
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of such order, and will be given a reasonable time
within which to file forty printed copies of the mo-
tion and of the brief in opposition, if any.

5. Printed motions must comply with Rule 39 with
respect to format, signatures, and index. Typewrit-
ten motions must similarly comply with Rule 47.

CROSS REFERENCES

Advancement or postponement of cases on motion, see
rule 43.

Motion to dismiss or affirm, see rule 16.

Rule 36. Printing of records.

1. Immediately after the designation and cross-
designation, or the stipulation, of the parts of the
record to be printed have been filed, or after the ex-
piration of the time allowed for filing a cross-
designation (see Rules 17 (2) and 26 (2)), the clerk
shall make an estimate of the cost of printing the
record and of his fee for preparing it for the printer
and supervising the printing, and shall furnish the
same to the appellant or petitioner. If such esti-
mated sum be not paid on or before a date desig-
nated by the clerk in each case, it shall be the duty
of the clerk to report that fact to the court, where-
upon the cause will be dismissed, unless good cause
to the contrary is shown.

2. If the actual cost of printing the record, to-
gether with the fees of the clerk, shall be less than
the amount estimated and paid, the difference shall
be refunded by the clerk to the appellant or peti-
tioner. If the actual cost and clerk's fees shall ex-
ceed the estimate, the excess shall be paid to the
clerk within forty days after notice thereof, and if
it be not paid the matter shall be dealt with as if it
were a default under paragraph 1 of this rule, as well
as by rendering a judgment against the defaulting
party for such excess.

3. Upon payment of the amount estimated by the
clerk, forty copies of the record shall be printed for
the use of the court and of counsel. But where the
record has been printed for the use of the court be-
low, and forty copies as so printed are furnished and
comply with the rules of this court, it shall not be
necessary to reprint the record for this court, but
only to print such additions as may be necessary to
show the proceedings in the court below and the
opinions there.

4. When printed copies of the record used in the
court below have been furnished as permitted by
Rule 21 (4), the requisite additional copies must be
supplied after the portions of the record to be printed
have been designated, and if not available the entire
record as designated must be reprinted under the
supervision of the clerk.

5. In preparing the record for the printer, the
clerk shall omit all duplication, all repetition of titles
and all other obviously unimportant matter, and
make proper note thereof. He shall supervise the
printing and see that the printed copy is properly
Indexed. He shall distribute the printed copies to the
justices and the reporter of decisions, from time to
time, as required, and five copies to each side. He
shall also make such furcher distribution of printed
records, briefs, and motions, as the court may from
time to time direct.

6. If anything material to either party is omitted
from the printed record by error or accident or is

misstated therein, the parties by Etipulation, or by
motion to require the certification of additional parts
of the record to be printed, may correct the omission
or misstatement, provided that such stipulation or
motion be filed within a reasonable time after the
record is distributed to counsel pursuant to the pre-
ceding paragraph.

7. If either party shall have caused unnecessary
parts of the record to be printed, or if it is shown
that unnecessary parts of the record have been
printed although a reasonable effort was made by
one of the parties to secure the printing of a proper
record, such order as to costs may be made as the
court shall deem proper.

8. The fees of the clerk under Rule 52 shall be
computed on the folios in the record as printed, and
shall be in full for the performance of his duties in
that regard.

9. The cost of printing the record and the clerk's
fees in connection therewith shall be charged to the
party against whom costs are taxed (see Rule 57).

CROSS REFERENCES

Clerk of Supreme Court, permission to remove records,
see rule 1.

Printing and binding for Supreme Court, pamphlets,
see section 676 of this title.

Supreme Court reports and digests, printing, binding
and distribution, see section 411 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE

Record on appeal in criminal appeals, see rule 39 (b),
Title 18, Appendix, Crimes and Criminal Procedure.

Rule 37. Translations.
Whenever any record transmitted to this court

shall contain any document, paper, testimony, or
other proceedings in a foreign language, without a
translation of such document, paper, testimony, or
other proceedings, made under the authority of the
lower court, or admitted to be correct, the case shall
be reported by the clerk, to the end that this court
may order that a translation be supplied and printed
with the record.

Rule 38. Models, diagrams, and exhibits of material.
1. Models, diagrams, and exhibits of material

forming part of the evidence taken in a case, and
brought up to this court for its inspection, shall be
placed in the custody of the marshal at least one
week before the case is heard or submitted.

2. All such models, diagrams, and exhibits of ma-
terial, placed in the custody of the marshal must be
taken away by the parties within forty days after
the case is decided. When this is not done, it shall
be the duty of the marshal to notify counsel to re-
move the articles forthwith; and if they are not
removed within a reasonable time after such notice,
the marshal shall destroy them, or make such other
disposition of them as to him may seem best.

Rule 39. Form of printed records, petitions, briefs, etc.

1. All records, petitions, motions and briefs,
printed for the use of the court must be in such
form and size that they can be conveniently bound
together, so as to make an ordinary octavo volume,
having pages 6Ys by 914 inches and type matter 4Ye
by 71e inches, except that records in patent cases
may be printed in such size as is necessary to utilize
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copies of patent documents. They and all quota-
tions contained therein, and the matter appearing
on the covers, must be printed in clear type (never
smaller than 11-point type) adequately leaded; and
the paper must be opaque and unglazed. If foot-
notes are included, they may not be printed in type
smaller than 9-point.

2. All printed documents presented to the court,
other than records, must bear on the cover the name
and post office address of the member of the bar
of this court who is counsel of record for the party
concerned, and upon whom service is to be made.
The individual names of other counsel and, if de-
sired, their post office addresses, may be added. The
body of the document shall at its close bear the
printed names of counsel of record and of such
other individual counsel as may be desired. One
copy of every printed motion filed with the clerk
(other than a motion to dismiss or affirm under
Rule 16) must in addition bear, at the appropriate
place in the body thereof, the manuscript signature
of counsel of record.

3. All printed documents presented to the court
other than records, which in this respect are gov-
erned by Rule 36 (5), shall, unless they are less than
ten pages in length, be preceded by a subject index
of the matter contained therein, with page refer-
ences, and a table of the cases (alphabetically ar-
ranged), text books and statutes cited, with refer-
ences to the pages where they are cited.

4. The clerk shall refuse to receive any printed
document which has been printed otherwise than
in substantial conformity to this rule.

Rule 40. Briefs-in general.
1. Briefs of an appellant or petitioner on the

merits shall be printed as prescribed in Rule 39, and
shall contain in the order here indicated-

(a) A reference to the official and unofficial re-
ports of the opinions delivered in the courts below,
if there were such and they have been reported.

(b) A concise statement of the grounds on which
the jurisdiction of this court is invoked, with cita-
tion to the statutory provision and to the time fac-
tors upon which such jurisdiction rests.

(c) The constitutional provisions, treaties, stat-
utes, ordinances and regulations which the case
involves, setting them out verbatim, and citing the
volume and page where they may be found in the
official edition. If the provisions involved are
lengthy, their citation alone will suffice at this point,
and their pertinent text shall be set forth in an
appendix.

(d) (1) The questions presented for review, ex-
pressed in the terms and circumstances of the case
but without unnecessary detail. The statement of
a question presented will be deemed to include every
subsidiary question fairly comprised therein.

(2) The phrasing of the questions presented need
not be identical with that set forth in the jurisdic-
tional statement or the petition for certiorari, but
the brief may not raise additional questions or
change the substance of the questions already pre-
sented in those documents. Questions not presented
according to this paragraph will be disregarded,
save as the court, at its option, may notice a plain
error not presented.

(e) A concise statement of the case containing
all that is material to the consideration of the ques-
tions presented, with appropriate references to the
printed record, e. g., (R. 12).

(f) In briefs on the merits, or in any briefs
wherein the argument portion extends beyond
twenty printed pages, a summary of argument, suit-
ably paragraphed, which should be a succinct, but
accurate and clear, condensation of the argument
actually made in the body of the brief. It should
not be a mere repetition of the headings under which
the argument is arranged.

(g) The argument, exhibiting clearly the points
of fact and of law being presented, citing the authori-
ties and statutes relied upon.

(h) A conclusion, specifying with particularity
the relief to which the party believes itself entitled.

2. Whenever, in the brief of any party, a reference
is made to the record, it must be accompanied by the
record page number. When the reference is to a
part of the evidence, the page citation must be
specific. If the reference is to an exhibit, both the
page number at which the exhibit appears and at
which it was offered in evidence must be indicated,
e. g., (P1. Ex. 14; R. 199, 2134).

3. The brief filed by an appellee or respondent
shall conform to the foregoing requirements, except
that no statement of the case need be made beyond
what may be deemed necessary in correcting any
inaccuracy or omission in the statement of the other
side, and except that items (a), (b), (c) and (d)
need not be included unless the appellee or respond-
ent is dissatisfied with their presentation by the
other side.

4. Reply briefs shall conform to such portions of
this rule as are applicable to the briefs of an appellee
or respondent, but need not contain a summary of
argument, regardless of their length, if appropriately
divided by topical headings.

5. Briefs must be compact, logically arranged with
proper headings, concise, and free from burdensome,
irrelevant, immaterial, and scandalous matter.
Briefs not complying with this paragraph may be
disregarded and stricken by the court.

Rule 41. Briefs on the merits-time for filing.

1. Counsel for the appellant or petitioner shall
file with the clerk forty copies of his printed brief
on the merits, within thirty days after receipt by
him of the printed record transmitted by the clerk
pursuant to Rule 36 (5), or within forty-five days
of the order noting or postponing probable juris-
diction or of the order granting the writ of cer-
tiorari, whichever is later. Where copies of the
record as printed for the use of the court below
are furnished, such brief shall be filed within forty-
five days of the order noting or postponing probable
jurisdiction or of the order granting certiorari.
Where, however, a case is placed on the calendar
too late in the term to be reached for argument
before the commencement of the next term, the
clerk will so notify the parties. In that event,
counsel for the appellant or petitioner need not file
the required number of copies of his brief prior
to August 25, if that date would be later than thirty
days after receipt of the printed record.
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2. Forty printed copies of the brief of the appellee
or respondent shall be filed with the clerk within
thirty days after the receipt by him of the brief
filed by the appellant or petitioner.

3. Reply briefs will be received up to the time
the case is called for hearing; but, since later filing
may delay consideration of the case, only by leave of
court thereafter.

4. The periods of time stated in paragraphs 1 and
2 of this rule may be enlarged, as provided in Rule
34, upon motion duly made; or, if a case is advanced
for hearing, the time for filing briefs may be
abridged as circumstances shall require, pursuant
to order of the court on its own or a party's motion.

5. Whenever a party desires to present late au-
thorities, newly enacted legislation, or other inter-
vening matters that were not available in time to
have been included in his brief in chief, he may file
forty printed copies of a supplemental brief, re-
stricted to such new matter and otherwise in con-
formity with these rules, up to the time the case
is called for hearing, or, by leave of court, thereafter.

6. No brief will be received through the clerk or
otherwise after a case has been argued or submitted,
except upon special leave.

7. No brief will be received by the clerk unless
the same shall be accompanied by proof of service
as required by Rule 33.
(Par. 1 amended by order June 6, 1955, 349 U. S. 973.)

Rule 42. Briefs of an amicus curiae.

1. A brief of an amicus curiae prior to considera-
tion of the Jurisdictional statement or of the peti-
tion for writ of certiorari, filed with the consent of
the parties, or a motion for leave to file when
consent is refused, may be filed only if submitted
a reasonable time prior to the consideration of the
jurisdictional statement or of the petition for writ
of certiorari. Such motions are not favored. Dis-
tribution to the court under the applicable rules
of the jurisdictional statement or of the petition
for writ of certiorari, and its consideration thereof,
will not be delayed pending the receipt of such brief
or the filing of such motion.

2. A brief of an amicus curiae in cases before the
court on the merits may be filed only after order
of the court or when accompanied by written con-
sent of all parties to the case and presented within
the time allowed for the filing of the brief of the
party supported.

3. When consent to the filing of a brief of an
amicus curiae is refused by a party to the case, a
motion for leave to file may timely be presented to
the court. It shall concisely state the nature of the
applicant's interest, set forth facts or questions of
law that have not been, or reasons for believing that
they will not adequately be, presented by the parties,
and their relevancy to the disposition of the case;
and it shall in no event exceed five printed pages in
length. A party served with such motion may sea-
sonably file an objection concisely stating the rea-
sons for withholding consent.

4. Consent to the filing of a brief of an amicus
curiae need not be had when the brief is presented
for the United States sponsored by the Solicitor
General; for any agency of the United States au-
thorized by law to appear in its own behalf, spon-
sored by its appropriate legal representative; for a

State, Territory, or Commonwealth sponsored by its
attorney general; or for a political subdivision of a
State, Territory, or Commonwealth sponsored by
the authorized law officer thereof.

5. All briefs, motions, and responses filed under
this rule shall be printed; shall comply with the ap-
plicable provisions of Rules 35, 39, and 40 (except
that it shall be sufficient to set forth the interest
of the amicus curiae, the argument, the summary
of argument if required by Rule 40 (1) (f), and the
conclusion); and shall be accompanied by proof
of service as required by Rule 33.

Rule 43. Call and order of the calendar.

1. The clerk shall, at the commencement of each
term, prepare a calendar, consisting of the cases
that have become or will be available for argument,
which shall be arranged in the first instance in the
order in which they are ordered set down for argu-
ment, and which shall indicate which of them have
been ordered heard as summary calendar cases
under Rule 44 (3). No separate summary calendar
will be maintained. The arrangement of cases on
the calendar shall be subject to modification in the
light of availability of printed records, extensions
of time to file briefs, and of orders granting motions
to advance or postpone or specially setting partic-
ular cases for argument. Cases will be calendared
so that they will not normally be called for argu-
ment less than two weeks after the brief of the
appellee or respondent has been filed. The clerk
shall keep the calendar current throughout the term,
adding cases as they are set down for argument,
and making rearrangements as required. He shall
periodically publish hearing lists in advance of each
argument session, for the convenience of counsel
and the information of the public.

2. Unless otherwise ordered, the court, on the
second Monday of each term, will commence calling
cases for argument in the order in which they stand
on the calendar, and proceed from day to day during
the term in the same order, except as hereinafter
provided.

3. Cases will not be called until they are actually
reached for argument. The clerk will seasonably
advise counsel when they are required to be present
in court.

4. Cases may be advanced or postponed by order
of the court, upon motion duly made showing good
cause therefor.

5. Two or more cases, involving the same ques-
tion, may, on the court's own motion or by special
permission on the motion or stipulation of the
parties, be argued together as one case, or on such
terms as may be prescribed.

CROSS REFERENCES

Criminal cases on appeal from State courts, priority on
Supreme Court docket, see section 2102 of this title.

Rule 44. Oral argument.

1. Oral argument should undertake to emphasize
and clarify the written argument appearing in the
briefs theretofore filed. The court looks with dis-
favor on any oral argument that is read from a
prepared text.

2. The appellant or petitioner shall be entitled to
open and conclude the argument. But when there
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are cross-appeals or cross-writs of certiorari they
shall be argued together as one case and in the time
of one case, and the court will, by order seasonably
made, advise the parties which one is to open and
close.

3. In cases on the summary calendar, half an
hour, and no more, will be allowed for the argument,
and only one counsel will be heard on the same side,
except by special permission, which will be granted
only upon a showing that parties with differing
interests are on the same side. A case will be
placed on the summary calendar whenever the court
concludes that it is of such a character as not to
justify extended argument.

4. In all other cases, one hour on each side, and
no more, will be allowed for the argument, unless
more time be granted before the argument begins.
Any request for additional time shall be presented
by letter addressed to the clerk (copy to be sent
opposing counsel), and shall set forth with speci-
ficity and conciseness why the case cannot be
presented within the one hour limitation. Two
counsel, and no more, will be heard for each side,
except by special permission when there are several
parties on the same side. Divided arguments are
not favored by the court. When no oral argument
is made for one of the parties, only one counsel will
be heard for the adverse party.

5. In any case, and regardless of the number of
counsel participating, a fair opening of the case
shall be made by the party having the opening and
closing.

6. Oral argument will not be heard on behalf of
any party for whom no brief has been filed.

7. Counsel for an amicus curiae whose brief has
been duly filed pursuant to Rule 42 may, with the
consent of a party, argue orally on the side of such
party, provided that neither the time nor the num-
ber of counsel permitted for oral argument on behalf
of that party under the preceding paragraphs of
this rule will thereby be exceeded. In the absence
of such consent, argument by counsel for an amicus
curiae may be made only by special leave of court,
on motion particularly setting forth why such argu-
ment is thought to provide assistance to the court
not otherwise available. Such motions, unless made
on behalf of the United States or of a State, Terri-
tory, Commonwealth, or Possession, are not favored.

Rule 45. Submission on briefs by one or both parties
without oral argument.

1. The court looks with disfavor on the submission
of cases on briefs, without oral argument, and there-
fore may, notwithstanding such submission, re-
quire oral argument by the parties.

2. When a case is called and no counsel appear
to present argument, but briefs have been filed, the
case will be treated as having been submitted.

3. When a case is called, if a brief has been filed
for only one of the parties and no counsel appears
to present oral argument for either party, the case
will be regarded as submitted on that brief.

Rule 46. Joint or several appeals or petitions for writs
of certiorari; summons and severance abolished.

Parties interested jointly, severally, or otherwise
in a judgment may join in an appeal or a petition
for writ of certiorari therefrom; or, without sum-

mons and severance, any one or more of them may
appeal or petition separately or any two or more of
them may join in an appeal or petition.

FEDERAL RULES OF CIVIL PROCEDURE

Joint or several appeals to Supreme Court, see rule 74,
this Appendix.

Rule 47. Form of typewritten papers.

1. All papers specifically permitted by these rules
to be presented to the court without being printed
shall, subject to Rule 53 (1), be typewritten or other-
wise duplicated upon opaque, unglazed paper, 81/2
by 13 inches in size (legal cap), and shall be stapled
or bound at the upper left-hand corner. The typed
matter, except quotations, must be double-spaced.
When more than one original is required by any rule,
the copies must be legible.

2. The original copy of all typewritten motions
and applications must be signed in manuscript by
the party or by counsel, but, in a cause not yet dock-
eted, such counsel need not be a member of the bar
of this court.

FEDERAL RULES OF CRIMINAL PROCEDURE

Use of typewritten record, see rule 39, Title 18, Appen-
dix, Crimes and Criminal Procedure.

Rule 48. Death, substitution, and revivor.

1. Whenever either party shall die after filing no-
tice of appeal to this court or filing of petition for
writ of certiorari In this court, the proper represent-
ative of the deceased may appear and, upon mo-
tion, be substituted as a party to the proceeding.
If such representative shall not voluntarily become
a party, the other party may suggest the death on
the record, and on motion obtain an order that, un-
less such representative shall become a party within
a designated time, the party moving for such an
order, if appellee or respondent, shall be entitled
to have the appeal or petition for or writ of certi-
orari dismissed or the judgment vacated for moot-
ness, as may be appropriate; and, if the party so
moving be appellant or petitioner, shall be entitled
to proceed as in other cases of non-appearance by
appellee or respondent. Such substitution, or, in
default thereof, such suggestion, must be made
within six months after the death of the party,
else the case shall abate.

2. Whenever, in the case of a suggestion made as
provided in paragraph 1 of this rule, the case can-
not be revived in the court whose judgment is
sought to be reviewed because the deceased party
has no proper representative within the jurisdiction
of that court, but does have a proper representative
elsewhere, proceedings shall then be had as this
court may direct.

3. When an officer of the United States, or of the
District of Columbia, a Territory, Commonwealth,
Possession, State, county, city or other governmen-
tal agency, is a party to a proceeding here, and it is
shown that he has died, resigned, or otherwise
ceased to hold office, the action may be continued
and maintained by or against his successor, if
within six months after the successor takes office it
is satisfactorily shown to the court, on motion, that
there is a substantial need for so continuing and
maintaining it. Substitution pursuant to this par-
agraph may be made when it is shown In the mo-

Page 5118Rule 45



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

tion that the successor of an officer adopts or con-
tinues or threatens to adopt or continue the action
of his predecessor in enforcing a law averred to be
in violation of the Constitution of the United States.
Service of and response to a motion to substitute
under this paragraph shall be made as provided by
Rules 33 and 35, respectively. Unless otherwise pro-
vided by law, no notice of appeal and no petition for
writ of certiorari may be filed on behalf of an officer
who has ceased to hold office.

FEDERAL RULES OF CIVIL PROCEDURE

Substitution of parties, death, incompetency, transfer
of interest, public officers, see rule 25, this Appendix.

Rule 49. Custody of prisoners.
1. Pending review of a decision refusing a writ of

habeas corpus, or refusing a rule to show cause why
the writ should not be granted, the custody of the
prisoner shall not be disturbed, except by order of
the court wherein the case is then pending, or of a
judge or justice thereof, upon a showing that cus-
todial considerations require his removal. In such
cases, the order of the court or judge or justice will
make appropriate provision for substitution so that
the case will not become moot.

2. Pending review of a decision discharging a writ
of habeas corpus after it has been issued, or dis-
charging a rule to show cause why such a writ
should not be granted, the prisoner may be remand-
ed to the custody from which he was taken by the
writ, or detained in other appropriate custody, or
enlarged upon recognizance with surety, as to the
court in which the case is pending, or to a judge or
justice thereof, may appear fitting in the circum-
stances of the particular case.

3. Pending review of a decision discharging a
prisoner on habeas corpus, he shall be enlarged upon
recognizance, with surety, for his appearance to
answer and abide by the judgment in the appellate
proceeding; and if in the opinion of the court in
which the case is pending, or of a judge or justice
thereof, surety ought not to be required the personal
recognizance of the prisoner shall suffice.

4. Except as elsewhere provided in this rule, the
initial order respecting the custody or enlargement
of the prisoner pending review, as also any recog-
nizance taken, shall be deemed to cover not only
the review in the court of appeals but also the fur-
ther possible review in this court; and only where
special reasons therefor are shown to the court of
appeals or to this court to a judge or justice of
either court will that order be disturbed, or any
independent order made in that regard.

5. This rule applies only to cases arising or pend-
ing in courts of the United States. For the purpose
of this rule, a case is pending in the court possessed
of the record until a notice of appeal or a petition
for writ of certiorari has been filed, or until the time
for such filing has expired, whichever is earlier; and
is pending on review in the appellate court after
the notice of appeal or the petition for writ of
certiorari has been filed.

Rule 50. Applications to individual justices; practice

in chambers.

1. All motions and applications addressed to in-
dividual justices shall normally be submitted to

the clerk, who will promptly transmit them to the
justice concerned. If oral argument on the applica-
tion is desired, request therefor shall accompany
the application.

2. Except for applications for extensions of time,
which are ex parte subject to the provisions of Rule
34 (4), all motions and applications addressed to
individual justices and all requests for oral argu-
ment thereon, shall be accompanied by proof of
service on all adverse parties. In urgent cases,
proof of telegraphic dispatch to such parties of
notice that the motion, application, or request is
being made will suffice.

3. The clerk will in due course advise all counsel
concerned, by means as speedy as may be appro-
priate, of the time and place of the hearing, if any,
or, if no hearing is requested or granted, of the
disposition made of the motion or application.

4. During the term, applications will be addressed
to the justice duly allotted to the circuit within
which the case arises. The court or the chief justice
will seasonably instruct the clerk as to the distribu-
tion of applications during vacation, and whenever
a circuit justice is temporarily absent or disabled.

5. A justice denying an application made to him
will note his denial thereon. Thereafter, unless
action on such application is by law restricted to the
circuit justice, or is out of time under Rule 34 (3),
the party making the application may renew the
same to any other justice, subject to the provisions
of this rule. Except where the denial has been
without prejudice, such renewed applications are
not favored.

6. Any justice to whom an application for a stay
or for bail is submitted may refer the same to the
court for determination.

Rule 51. Stays.

1. Stays may be granted by a justice of this court
as permitted by law; and writs of injunction may be
granted by any justice in cases where they might
be granted by the court. For supersedeas on appeal,
see Rule 18; for stay pending review on certiorari,
see Rule 27.

2. All applications for stays or injunctions made
pursuant to this or any other rule must show
whether application for the relief sought has first
been made to the appropriate court or courts below,
or to a judge or judges thereof, and shall be sub-
mitted as provided in Rule 50. See Rules 18 (2)
and 27.

3. If an application for a stay addressed to the
court is received in vacation, the clerk will refer
it pursuant to Rule 50 (4).

Rule 52. Fees.
In pursuance of 28 U. S. C. § 1911, the fees to be

charged by the clerk of this court are fixed as
follows:

(a) For docketing a case on appeal (except a mo-
tion to docket and dismiss under Rule 14 (3),
wherein the fee is $25.00) or on petition for writ of
certiorari or docketing any other proceeding,
$100.00, to be increased to $150.00 in a case on appeal
or writ of certiorari when oral argument is permitted.

(b) For preparing the record for the printer, in-
dexing the same, supervising the printing and
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distributing the printed copies to the justices, the
reporter of decisions, the library, and the parties
or their counsel, 20 cents per folio of each 100 words;
but where the necessary printed copies of the record
as printed for the use of the court below are fur-
nished, charges under this item will be limited to
any additions printed here under the clerk's super-
vision, plus a handling charge of $25.00 in cases in
which oral argument is permitted.

(c) For preparing, on filing, for the printer, peti-
tions for writs of certiorari, briefs, jurisdictional
statements or motions at the request of counsel,
when, in the opinion of the clerk, circumstances
require, indexing the same, changing record refer-
ences to conform to the pagination of the printed
record, and supervising the printing, 20 cents per
folio of each 100 words. Neither the expense of
printing nor the clerk's supervising fee shall be
allowed as costs in the case. See Rule 57 (3).

(d) For making a copy (except a photographic
reproduction) of any record or paper, and compari-
son thereof, 40 cents per page of 250 words or frac-
tion thereof; for comparing for certification a copy
(except a photographic reproduction) of any record
or paper when such copy is furnished by the person
requesting its certification, 10 cents for each page
of 250 words or fraction thereof.

For comparing with the original thereof any
photographic reproduction of any record or paper,
when furnished by the person requesting its certi-
fication, 5 cents for each page.

(e) For a certificate and seal, $3.00.
(f) For an admission to the Bar and certificate

under seal, $25.00.
(g) For a duplicate certificate of an admission to

the Bar under seal, $10.00.

CROSS REFERENCES

Power of Supreme Court to fix fees, see section 1911
of this title.

PART IX.-SPECIAL PROCEEDINGS

Rule 53. Proceedings in forma pauperis.

1. A party desiring to proceed in this court in
forma pauperis shall file a motion for leave so to
proceed, together with his affidavit setting forth
facts showing that he comes within the statutory
requirements. See 28 U. S. C. § 1915; Adkins v.
E. I. Du Pont De Nemours & Co., 335 U. S. 331, 69
S. Ct. 85. One copy of each will suffice. Papers in
cases presented under this rule should, whenever
possible, comply with Rule 47.

2. With the motion and affidavit there shall be
filed the appropriate substantive document-state-
ment as to jurisdiction, petition for writ of certiorari,
or motion for leave to file, as the case may be-
which shall comply in all respects with the rules
governing the same, except that it shall be sufficient
to file a single copy thereof. Notwithstanding any
other provision of these rules, a party moving for
leave to proceed in forma pauperis who shows that
he was unable to obtain a certified copy of the
record in the court below without payment of fees
and costs need not file such a record with his juris-
dictional statement, petition for writ of certiorari,
or motion for leave to file.

3. When the papers required by paragraphs 1 and
2 of this rule are presented to the clerk, accom-
panied by proof of service as prescribed by Rule
33, he will, without payment of any docket or other
fees, file them, and place the case on the miscel-
laneous docket.

4. The appellee or respondent in a case in forma
pauperis may respond in the same manner and with-
in the same time as in any other case of the same
nature, except that the filing of a single response,
typewritten or otherwise duplicated, with proof of
service as required by Rule 33, will suffice whenever
petitioner or appellant has filed unprinted papers.

5. While making due allowance for cases pre-
sented under this rule by persons appearing pro se,
the clerk will refuse to receive any motion for leave
to proceed in forma pauperis when it and the papers
submitted therewith do not comply with the sub-
stance of this court's rules, or when it appears that
the accompanying papers are obviously out of time.

6. If, in a case presented under this rule, the court
enters an order noting or postponing probable juris-
diction, or granting a writ of certiorari, and the case
is set down for argument, it will be transferred to
the appellate docket, and the court will make such
order respecting the furnishing and printing of the
record as may be appropriate. The court may, in
any case presented under this rule, require the fur-
nishing and printing of the record prior to its con-
sideration of the motion papers.

7. Whenever the court appoints a member of the
bar to serve as counsel for an indigent party, the
briefs prepared by such counsel will, unless he re-
quests otherwise, be printed under the supervision
of the clerk; and the clerk will in any event reim-
burse such counsel to the extent of first-class trans-
portation from his home to Washington and return
in connection with the argument of the cause.

Rule 54. Veterans' and seamen's cases.
1. A veteran suing to establish reemployment

rights under the provisions of Section 9 (d) of the
Universal Military Training and Service Act, as
amended, 50 U. S. C. Appendix, § 459 (d), or under
similar provisions of law exempting veterans from
the payment of fees or court costs, may proceed
upon typewritten papers as under Rule 53, except
that the motion shall ask leave to proceed as a
veteran, the affidavit shall set forth the moving
party's status as a veteran, and the case will be
placed on the docket that would have been appro-
priate for its disposition had it been presented on
printed papers.

2. A seaman suing pursuant to 28 U. S. C. § 1916
may proceed without prepayment of fees or costs
or furnishing security therefor, but he is not relieved
of printing costs nor entitled to proceed on type-
written papers except by separate motion, or unless,
by motion and affidavit, he brings himself within
Rule 53.

PART X.-DIsPosITION OF CAUSES

Rule 55. Opinions of the court.
1. All opinions of the court shall be handed to the

clerk immediately upon the delivery thereof. He
shall cause the same to be printed and shall deliver
a copy to the reporter of decisions.
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2. The original opinions shall be filed by the clerk
for preservation.

3. Opinions printed under the supervision of the
justices delivering the same need not be copied by
the clerk into a book of records; but at the end of
each term he shall cause them to be bound in a
substantial manner, and when so bound they shall
be deemed to have been recorded.

Rule 56. Interest and damages.

1. Where judgments for the payment of money
are affirmed, and interest is properly allowable, it
shall be calculated from the date of the entry of the
judgment below until the same is paid, at the same
rate that similar judgments bear interest in the
courts of the State where such judgment was
rendered.

2. In all cases where an appeal delays proceedings
on the judgment of the lower court, and appears
to have been sued out merely for delay, damages at
a rate not exceeding 10 per cent., in addition to in-
terest, may be awarded upon the amount of the
judgment.

3. In cases in admiralty, damages and interest
may be allowed only if specially directed by the
court.

4. Where a petition for writ of certiorari has been
filed, and there appears to be no ground for grant-
ing such a writ, the court may, in appropriate cases,
adjudge to the respondent reasonable damages for
his delay.

CROSS REFERENCES

Damages and costs on affirmance, Supreme Court, see
section 1912 of this title.

Rule 57. Costs.

1. In all cases of aflfirmance of any judgment or
decree by this court, costs shall be paid by appellant
or petitioner unless otherwise ordered by the court.

2. In cases of reversal or vacating of any judg-
ment or decree by this court, costs shall be allowed
to the appellant or petitioner, unless otherwise or-
dered by the court. The cost of the transcript of
record from the court below shall be a part of such
costs, and be taxable in that court as costs in the
case.

3. The cost of printing the record in this court is
a taxable item. The cost of printing briefs, mo-
tions, petitions, and jurisdictional statements is not
a taxable item.

4. In cases where questions have been certified,
including such cases where the certificate is dis-
missed, costs shall be equally divided unless other-
wise ordered by the court; but where the entire rec-
ord has been sent up (Rule 28, par. 2), and a deci-
sion is rendered on the whole matter in controversy,
costs shall be allowed as provided in paragraphs
1 and 2 of this rule.

5. No costs shall be allowed in this court either
for or against the United States or an officer or
agency thereof, except where specially authorized
by statute and directed by the court.

6. When costs are allowed in this court, it shall
be the duty of the clerk to insert the amount thereof
in the body of the mandate, or other proper process,
sent to the court below, and annex to the same the
bill of items taxed in detail. The prevailing side

in such a case is not to submit to the clerk any bill
of costs.

7. In appropriate instances, the court may ad-
judge double costs.

CROSS REFERENCES

United States, security for costs or damages not re-
quired, see section 2408 of this title.

Rule 58. Rehearings.

1. A petition for rehearing of judgments or de-
cisions other than those denying or granting certi-
orari, may be filed with the clerk in term time or in
vacation, within twenty-five days after judgment or
decision, unless the time is shortened or enlarged
by the court or a justice thereof. Such petition must
briefly and distinctly state its grounds; it must be
supported by a certificate of counsel to the effect
that it is presented in good faith and not for delay;
it must be printed in conformity with Rule 39; and
forty copies, one of which shall bear the manuscript
signature of counsel to the certificate, must be filed,
accompanied by proof of service as prescribed by
Rule 33. A petition for rehearing is not subject to
oral argument, and will not be granted, except at
the instance of a justice who concurred in the judg-
ment or decision and with the concurrence of a
majority of the court.

2. A petition for rehearing of orders on petitions
for writs of certiorari may be filed with the clerk
in term time or vacation, subject to the requirements
respecting time, printing, number of copies fur-
nished, manuscript signature to certificate, and
service, as provided in paragraph 1 of this rule.
Any petition fied under this paragraph must briefly
and distinctly state grounds which are confined to
intervening circumstances of substantial or con-
trolling effect (e. g., Sanitary Refrigerator Co. v.
Winters, 280 U. S. 30, 34. footnote 1, 50 S. Ct. 9, 10;
Massey v. United States, 291 U. S. 608, 54 S. Ct. 532),
or to other substantial grounds available to peti-
tioner although not previously presented (e. g.,
Schriber-Schroth Co. v. Cleveland Trust Co., 305
U. S. 47, 50, 59 S. Ct. 8, 9). Such petition is not
subject to oral argument. A petition for rehearing
fied under this paragraph must be supported by a
certificate of counsel to the effect that it is presented
in good faith and not for delay, and counsel must
also certify that the petition is restricted to the
grounds above specified.

3. No reply to a petition for rehearing will be
received unless requested by the court. No petition
for rehearing will be granted in the absence of such
a request and an opportunity to submit a reply in
response thereto.

4. Consecutive petitions for rehearings, and peti-
tions for rehearing that are out of time under this
rule, will not be received.

Rule 59. Process; mandates.

1. All process of this court shall be in the name
of the President of the United States, and shall
contain the given names, as well as the surnames,
of the parties.

2. Subject to paragraph 3 of this rule, mandates
shall issue as of course after the expiration of
twenty-five days from the day the judgment is
entered, unless the time is shortened or enlarged
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by an order of the court or of a justice thereof, or
unless the parties stipulate that it be issued sooner.
Except in cases where the twenty-five day period
expires in vacation, the filing of a petition for re-
hearing will, unless otherwise ordered, stay the man-
date until disposition of such petition, and if the
petition is then denied, the mandate shall issue
forthwith.

3. In cases coming from federal courts, a formal
mandate shall not issue unless specially directed.
In the absence of such direction, it shall suffice for
the clerk to send to the proper court, within the
time and under the conditions set out in paragraph
2 of this rule, a copy of the opinion or order of this
court, and a certified copy of the judgment of this
court, which in cases under this paragraph shall
include provisions for the recovery of costs if any
are awarded.

CROSS REFERENCES

Determination by Supreme Court, remand, see section
2106 of this title.

Marshal to serve and execute process, see section 672
of this title.

Original jurisdiction, service of process, see section
1251 of this title.

Seal and teste of process, see section 1691 of this title.
Taxation of cost of serving process, see section 1911 of

this title.

Rule 60. Dismissing causes.

1. Whenever the parties thereto shall, by their
attorneys of record, file with the clerk an agreement
in writing that an appeal, petition for or writ of
certiorari, or motion for leave to file or petition for
or extraordinary writ be dismissed, specifying the
terms as respects costs, and shall pay to the clerk
any fees that may be due him, the clerk shall, with-
out further reference to the court, enter an order of
dismissal.

2. Whenever an appellant or petitioner in this
court shall, by his attorney of record, file with the
clerk a motion to dismiss a proceeding to which he
is a party, with proof of service as prescribed by
Rule 33, and shall tender to the clerk any fees and
costs that may be due, the adverse party may within
fifteen days after service thereof file an objection,
limited to the quantum of damages and costs in this
court alleged to be payable, or, in a proper case,
to a showing that the moving party does not repre-
sent all appellants or petitioners if there are more
than one. The clerk will refuse to receive any ob-
jection not so limited.

3. Where the objection goes to the standing of
the moving party to represent the entire side, the
party moving for dismissal may within ten days
thereafter file a reply, after which time the matter
shall be laid before the court for its determination.

4. If no objection is filed, or if upon objection
going only to the quantum of damages and costs
in this court, the party moving for dismissal shall
within ten days thereafter tender the whole of such
additional damages and costs demanded, the clerk
shall, without further reference to the court, enter
an order of dismissal. If, after objection as to
quantum of damages and costs in this court, the

moving party does not respond with such a tender,
then the clerk shall report the matter to the court
for its determination.

5. No mandate or other process shall issue on a
dismissal under this rule without an order of the
court.

PART XI.-ABROGATION OF PRIOR RULEs

Rule 61. Effective date.

These rules shall become effective July 1, 1954,
and shall be printed as an appendix to the United
States Reports. The rules promulgated February
13, 1939, appearing in 306 U. S., Appendix, 28 U. S. C.,
and all amendments thereof are rescinded, but this
shall not affect any proper action taken under them
before these rules become effective.

APPENDIX TO RULES

Forms for notices of appeal

1. The forms of notices of appeal contained herein
are intended for illustration only, to show what is
sufficient under Rule 10.

2. The caption in each instance should be that of
the cause being appealed, as it stood in the court in
which the notice of appeal is to be filed under Rule
10 (3). Details of form should comply with the
rules and practice of that court.

3. The form and manner of signature of the notice
of appeal should likewise comply with the rules of
the court in which the notice is to be filed.

4. Any form of service authorized by Rule 33 (1)
may be employed, and proof of service may be made
by any of the means authorized by Rule 33 (3).

Form 1.-Notice of appeal from Federal court, civil
case.'

United States District Court for the
District of ----------- --------- Division 2

A. B. C. Corp., plaintiff,
V.

United States of America, C
Interstate Commerce Coin- Civil Action No. 2

mission, D. E. F. R. R. Co.,
et al., defendants.

Notice of Appeal to the Supreme Court of the
United States

I. Notice is hereby given that A. B. C. Corp., the
plaintiff above named, hereby appeals to the Su-
preme Court of the United States from the' (final
order dismissing the complaint),' entered in this
action on --------- ,19

This appeal is taken pursuant to 28 U. S. C. § 1253.1
II. The clerk will please prepare a transcript of

the record in this cause, for transmission to the
Clerk of the Supreme Court of the United States,
and include in said transcript the following:

(Here list each of the items to be included in the
transcript of record.)

This presupposes a civil action pursuant to 28 U. S. C.
§§ 2321-2325 to set aside an order of the Interstate
Commerce Commission.

2 Since this is accordingly a civil action in a federal
court, the form of the caption is governed by the Federal
Rules of Civil Procedure, subject to such modification as
may be required by local rules and practice.

3 Describe order or judgment as indicated in Form 27,
Fed. Rules Civ. P., lAppendix of Forms, 28 U. S. C.].

A This is the statutory provision authorizing the ap-
peal in the case supposed; for other classes of cases,
appropriate change in statutory reference must be made.
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III. The following questions are presented by this
appeal:

(Here list the questions presented, formulated as
prescribed by Rule 10 (2)).'

[Signed]
Attorney for A. B. C. Corp.

Address -

Proof of Service'

I - ,------------------ one of the attorneys for
A. B. C. Corp., appellant herein, and a member of
the Bar of the Supreme Court of the United States,a

hereby certify that, on the ---- day of--------
19 ..... I served copies of the foregoing Notice of
Appeal to the Supreme Court of the United States
on the several parties thereto, as follows:

1. On the United States, by leaving a copy thereof
at the office of -------------------- Esq., United
States Attorney for the ------------- District of

--------------- at Room ----- Federal Building,
--, and by mailing a copy in a duly ad-

dressed envelope, with air mail postage prepaid,"°

to The Solicitor General, Department of Justice,
Washington 25, D. C."

2. On the Interstate Commerce Commission, by
mailing a copy, in a duly addressed envelope, with
air mail postage prepaid," to --------------------
Esq., its Chief Counsel, at the offices of the Commis-
sion, Washington 25, D. C.'

3. On D. E. F. R. R. Co., G. H. Ry. Co .----------
--------------- intervening defendants, by mailing

copies in duly addressed envelopes, with first class
postage prepaid," to their respective attorneys of
record, as follows:

To ----------- , Esq., Attorney for D. E. F.
R. R. Co., (address);

To ----------- , Esq., Attorney for G. H. Ry.
Co., (address); (list each party or attorney
served).

[Signed]
Attorney for A. B. C. Corp.

Address------------------

5Note that the substance of the questions presented
may not be altered afterwards. Rule 15 (1) (c) (2); Rule
40 (1) (d) (2).

6 The form of signature on the facts supposed is gov-
erned by the Federal Rules of Civil Procedure, subject to
such modification as may be required by local rules and
practice.

T Proof of service may be made by indorsement on the
document served, or by separate instrument, or by a com-
bination of both; see Rule 33 (3).

Only a member of the Bar of the Supreme Court may
certify to service. Rule 33 (3) (b). Service effected by
any person not a member of the Bar of the Supreme
Court must be proved by affidavit. Rule 33 (3) (c).

9 Service may be effected by leaving a copy at the
office of counsel. Rule 33 (1). And, where the United
States is a party, the notice of appeal must be served
on an attorney of record who represented the United
States in the court whose judgment is sought to be
reviewed. Rule 33 (2).

10 If the United States is a party, service must likewise
be made on the Solicitor General. Rule 33 (2).

" This presupposes a U. S. District Court 500 miles or
more from Washington, hence air mail postage is required.
Rule 33 (1).

12Since the Interstate Commerce Commission is an
agency authorized by law to appear in its own behalf, it
must also be served. Rule 33 (2).

,3 This presupposes that counsel for the non-govern-
ment defendants are less than 500 miles distant from the
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Form 2.-Notice of appeal from State court, civil case.

In the Supreme Court of the State of -

A. B. C., appellant,
V.

D. E. F., appellee.

Notice of Appeal to the Supreme Court of the
United States

I. Notice is hereby given that A. B. C., the appel-
lant above named, hereby appeals to the Supreme
Court of the United States from the final judgment '
of ---------------------- (affirming, dismissing,
etc.)6 entered in this action 0 on --------- 19

This appeal is taken pursuant to 28 U. S. C.
§ ------- 1

II. The clerk will please prepare a transcript of
the record in this cause, for transmission to the
Clerk of the Supreme Court of the United States,
and include in said transcript the following:

(Here list the items to be included in the tran-
script of record.)

Ill. The following questions are presented by this
appeal:

(Here list the questions presented, formulated as
prescribed by Rule 10 (2)) .8

[Signed]
Attorney for A. B. C., Appellant.

Address -

Proof of Service

I ----------------- , a (stenographer) (clerk)
(attorney) in the office of Messrs.
attorneys of record for A. B. C., appellant herein,
depose and say that on the ----------- day of

-19.. I served a copy of the forego-
ing Notice of Appeal to the Supreme Court of the

United States on D. E. F., appellee herein, by deliv-

person effecting service, hence ordinary first class postage
suffices. Rule 33 (1).

v See footnote 6.
1 Rule 10 (3) provides that "If the appeal is taken from

a state court, the notice of appeal shall be filed with the
clerk of the court possessed of the record." This may or
may not be the supreme court of the state.

The caption should be that of the court in which the
notice of appeal is filed.

2The form and style of the case should conform to the
rules of the court in which the notice of appeal is filed.

a Only final judgments or decrees of state courts are
reviewable; see 28 U. S. C. § 1257.

* Here indicate the court in which the judgment or
order sought to be reviewed was entered, which may or
may not be the court in which the notice of appeal is filed.

5 Here describe generally the nature of the judgment or
order sought to be reviewed, giving its date. Cf. Dept. oi
Banking, State of Nebraska v. Pink, 317 U. S. 264, 63 S. Ct.
233.

- Use the proper descriptive term under state law-suit
proceeding, action, etc., as the case may be.

7 Indicate whether the appeal is taken pursuant to
* 1257 (1) or § 1257 (2) of 28 U. S. C.. the only provisions
currently authorizing appeals from state courts to the
Supreme Court of the United States.

a Note that the substance of the questions presented
may not be altered afterwards. Rule 15 (1) (c) (2); Rule
40 (1) (d) (2).

9The form of signature should comply with the rules
of the court In which the notice of appeal is filed.

,0 This presupposes service by one not a member of the
Bar of the Supreme Court, hence service must be proved
by affidavit. Rule 33 (3) (c).
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ering the same to (the receptionist) " in the offices of
--------------- -------- counsel of record for said
D. E. F., located at-----------------

[Signed]
Subscribed and sworn to before me, at ----------

-this --------- day of ----------------
19 --.... 1

Form 3.-Notice of appeal from State court, criminal
case.

In the Supreme Court of the State of -
M. N. 0., appellant,

v. No. 2

State of----------

Notice of Appeal to the Supreme Court of the
United States

I. Notice is hereby given that M. N. 0., the appel-
lant above named, hereby appeals to the Supreme
Court of the United States from the final order '
of-------------- 4 (affirming the judgment of
conviction),' entered herein on --------- , 19

This appeal is taken pursuant to 28 U. S. C. § __°

11 Service by delivery to a clerk In the office of counsel
is sufficient under Rule 33 (1).

12 Here insert official character of person before whom
the affidavit is sworn.

2 ,4 5. Same as corresponding notes under Form 2.

Appellant was convicted of the crime of --------- I
in violation of ---------------- ; was sentenced
to ------------------ years confinement at hard
labor (and to pay a fine of $ -------- ) (and is
presently confined at ----------------- ) (and is
presently enlarged on bail in the sum of $ -------
(and is not now in custody or enlarged on bail).'

(Parts II and III and signature, same as in corre-
sponding portions of Form 2.)

Proof of Service

I -------------------- Assistant Attorney Gen-
eral of the State of --------------------- 0 hereby
acknowledge receipt of a copy of the foregoing No-
tice of Appeal to the Supreme Court of the United
States, this --------- day of --------- , 19 .

[Signature-

0 Indicate whether the appeal Is taken pursuant to
§ 1257 (1) or § 1257 (2) of 28 U. S. C., the only provisions
currently authorizing appeals from State courts to the
Supreme Court of the United States.

'Describe the offense in general terms, and include a
citation to the statute involved.

I Indicate the sentence imposed.
9 Indicate the place of confinement if the defendant

below is in custody, and the amount of bail or recogni-
zance if not in custody.

10 Acknowledgment of service, if relied on to prove
service, must be signed by counsel of record for the party
served. Rule 33 (3) (a).
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RULES OF CIVIL PROCEDURE FOR THE UNITED STATES DISTRICT COURTS

EFFECTIVE SEPTEMBER 16, 1938; AMENDED TO DECEMBER 31, 1958

AUTHORITY

The Rules of Civil Procedure hereinafter set out were
promulgated by the Supreme Court of the United States
under authority of former sections 723b, 723c (now § 2072)
of this title.

EFE cTrVE DATE
The original Rules of Civil Procedure for the District

Courts were transmitted to the Congress by the Attorney
General on January 3, 1938 and became effective on Sep-
tember 16, 1938.

Amendment to Rule 81 (a) (6) was transmitted to the
Congress by the Attorney General on January 3, 1940 and
become effective on April 2, 1941.

Further amendments to the Rules were transmitted to
the Congress by the Attorney General on January 3, 1947
and became effective on March 19, 1948. The amend-
ments were to Rules 6, 7, 12-14, 17, 24, 26-28, 33, 34, 36,
41, 45, 52, 54. 56, 58--60, 62, 65. 66, 68, 73, 75, 77, 79-81,
84 and 86 and Forms 17, 20, 22 and 25.

Additional amendments to the Rules were transmitted
to the Congress by the Attorney General on January 6,
1949 and became effective on October 20, .1949. The
amendments were to the Heading, Rules 1, 17, 22, 24,
25, 27, 37, 45, 57, 60, 62, 65-67, 69, 72-76, 79, 81, 82,
86 and Forms 1, 19, 22, 23 and 27.

Amendment to Rule 81 (a) (7). and new Rule 71A, and
Forms 28 and 29 were transmitted to the Congress by the
Chief Justice of the United States on May 1, 1951 and
became effective August 1, 1951.

RULES OF THE SUPREME COURT OF THE UNITED STATES

Procedure in original actions in Supreme Court of the
United States, Federal Rules of Civil Procedure as guide,
see rule 9, this Appendix.

ANALYSIS OF RULES
I. Scope of Rules--One Form of Action

Rule 1. Scope of Rules
Rule 2. One Form of Action

II. Commencement of Action: Service of Process.
Pleadings, Motions, and Orders

Rule 3. Commencement of Action
Rule 4. Process

(a) Summons: issuance.
(b) Same: form.
(c) By whom served.
(d) Summons: personal service.
(e) Same: other service.
(f) Territorial limits of effective service.
(g) Return.
(h) Amendment.

Rule 5. Service and Filing of Pleadings and
Other Papers

(a) Service: when required.
(b) Same: how made.
(c) Same: numerous defendants.
(d) Filing.
(e) Filing with the court defined.

Rule 6. Time
(a) Computation.
(b) Enlargement.
(c) Unaffected by expiration of term.
(d) For motions--affidavits.
(e) Additional time after service by mail.

III. Pleadings and Motions
Rule 7. Pleadings Allowed; Form of Motions

(a) Pleadings.
(b) Motions and other papers.
(c) Demurrers, pleas. etc.. abolished.

Rule 8. General Rules of Pleading
(a) Claims for relief.
(b) Defenses; form of denials.
(c) Affirmative defenses.
(d) Effect of failure to deny.
(e) Pleading to be concise and direct;

consistency.
(f) Construction of pleadings.

III. Pleadings and Motions-Continued
Rule 9. Pleading Special Matters

(a) Capacity.
(b) Fraud. mistake, condition of the

mind.
(c) Conditions precedent.
(d) Official document or act.
(e) Judgment.
(f) Time and place.
(g) Special damage.

Rule 10. Form of Pleadings
(a) Caption; names of parties.
(b) Paragraphs; separate statements.
(c) Adoption by reference; exhibits.

Rule 11. Signing of Pleadings
Rule 12. Defenses and Objections-When and

How Presented-By Pleading or Motion--
Motion for Judgment on Pleadings

(a) When presented.
(b) How presented.
(c) Motion for judgment on the plead-

ings.
(d) Preliminary hearings.
(e) Motion for more definite statement.

(f) Motion to strike.
(g) Consolidation of defenses.

(h) Waiver of defenses.
Rule 13. Counterclaim and Cross-Claim

(a) Compulsory counterclaims.
(b) Permissive counterclaims.
(c) Counterclaim exceeding opposing

claim.
(d) Counterclaim against the United

States.
(e) Counterclaim maturing or acquired

after pleading.
(f) Omitted counterclaim.
(g) Cross-claim against co-party.
(h) Additional parties may be brought

in.
(1) Separate trials; separate judgments.

Rule 14. Third-Party Practice
(a) When defendant may bring in third

party.
(b) When plaintiff may bring in third

party.
Rule 15. Amended and Supplemental Plead-

ings
(a) Amendments.
(b) Amendments to conform to the evi-

dence.
(c) Relation back of amendments.
(d) Supplemental pleadings.

Rule 16. Pre-Trial Procedure; Formulating
Issues

IV. Parties
Rule 17. Parties Plaintiff and Defendant; Ca-

pacity
(a) Real party in interest.
(b) Capacity to sue or be sued.
(c) Infants or incompetent persons.

Rule 18. Joinder of Claims and Remedies
(a) Joinder of claims.
(b) Joinder of remedies; fraudulent con-

veyances.
Rule 19. Necessary Joinder of Parties

(a) Necessary Joinder.
(b) Effect of failure to join.
(c) Same: names of omitted persons and

reasons for non-Joinder to be
pleaded.

Rule 20. Permissive Joinder of Parties
(a.) Permissive Joinder.
(b) Separate trials.

Rule 21. Misjoinder and Non-Joinder of Par-
ties

Rule 22. Interpleader
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IV. Parties-Continued
Rule 23. Class Actions

(a) Representation.
(b) Secondary action by shareholders.
(c) Dismissal or compromise.

Rule 24. Intervention
(a) Intervention of right.
(b) Permissive intervention.
(c) Procedure.

Rule 25. Substitution of Parties
(a) Death.
(b) Incompetency.
(c) Transfer of interest.
(d) Public officers; death or separation

from office.
V. Depositions and Discovery

Rule 26. Depositions Pending Action
(a) When depositions may be taken.
(b) Scope of examination.
(c) Examination and cross-examination.
(d) Use of depositions.
(e) Objections to admissibility.
(f) Effect of taking or using depositions.

Rule 27. Depositions Before Action or Pending
Appeal

(a) Before action.
(1) Petition.
(2) Notice fnd service.
(3) Order and examination.
(4) Use of deposition.

(b) Pending appeal.
(c) Perpetuation by action.

Rule28. Persons Before Whom Depositions
May Be Taken

(a) Within the United States.
(b) In foreign countries.
(c) Disqualification for interest.

Rule29. Stipulations Regarding the Taking
of Depositions

Rule 30. Depositions Upon Oral Examination
(a) Notice of examination: time and

place.
(b) Orders for the protection of parties

and deponents.
(c) Record of examination; oath; objec-

tions.
(d) Motion to terminate or limit exam-

ination.
(e) Submission to witness; changes;

signing.
(f) Certification and filing by officer;

copies; notice of filing.
(g) Failure to attend or to serve sub-

pana; expenses.
Rule 31. Depositions of Witnesses Upon

Written Interrogatories
(a) Serving interrogatories; notice.
(b) Officer to take responses and prepare

record.
(c) Notice of filing.
(d) Orders for the protection of parties

and deponents.
Rule 32. Effect of Errors and Irregularities in

Depositions
(a) As to notice.
(b) As to disqualification of officer.
(c) As to taking of deposition.
(d) As to completion and return of depo-

sition.
Rule 33. Interrogatories to Parties
Rule 34. Discovery and Production of Docu-

ments and Things for Inspection, Copy-
ing, or Photographing

Rule 35. Physical and Mental Examination of
Persons

(a) Order for examination.
(b) Report of findings.

Rule 36. Admission of Facts and of Genu-
ineness of Documents

(a) Request for admission.
(b) Effect of admission.

V. Depositions and Discovery--Continued
Rule 37. Refusal to Make Discovery: Conse-

quences
(a) Refusal to answer.
(b) Failure to comply with order.

(1) Contempt.
(2) Other consequences.

(c) Expenses on refusal to admit.
(d) Failure of party to attend or serve

answers.
(e) Failure to respond to letters roga-

tory.
(f) Expenses against United States.

VI. Trials
Rule 38. Jury Trial of Right

(a) Right preserved.
(b) Demand.
(c) Same: specification of issues.
(d) Waiver.

Rule 39. Trial by Jury or by the Court
(a) By jury.
(b) By the court.
(c) Advisory jury and trial by consent.

Rule 40. Assignment of Cases for Trial
Rule 41. Dismissal of Actions

(a) Voluntary dismissal: effect thereof.
(1) By plaintiff: by stipulation.
(2) By order of court.

(b) Involuntary dismissal: effect there-
of.

(c) Dismissal of counterclaim, cross-
claim, or third-party claim.

(d) Costs of previously dismissed action.
Rule 42. Consolidation; Separate Trials

(a) Consolidation.
(b) Separate trials.

Rule 43. Evidence
(a) Form and admissibility.
(b) Scope of examination and cross-ex-

amination.
(c) Record of excluded evidence.
(d) Affirmation in lieu of oath.
(e) Evidence on motions.

Rule 44. Proof of Official Record
(a) Authentication of copy.
(b) Proof of lack of record.
(c) Other proof.

Rule 45. Subpena
(a) For attendance of witnesses; forms;

issuance.
(b) For production of documentary evi-

dence.
(c) Service.
(d) Subpoena for taking depositions;

place of examination.
(e) Subpoena for a hearing or trial.
(f) Contempt.

Rule 46. Exceptions Unnecessary
Rule 47. Jurors

(a) Examination of Jurors.
(b) Alternate Jurors.

Rule 48. Juries of Less than Twelve-Majority
Verdict

Rule 49. Special Verdicts and Interrogatories
(a) Special verdicts.
(b) General verdict accompanied by an-

swer to interrogatories.
Rule 50. Motion for a Directed Verdict

(a) When made: effect.
(b) Reservation of decision on motion.

Rule 51. Instructions to Jury: Objection
Rule 52. Findings by the Court

(a) Effect.
(b) Amendment.

Rule 53. Masters
(a) Appointment and compensation.
(b) Reference.
(c) Powers.
(d) Proceedings.

I. Meetings.
II. Witnesses

III. Statement of accounts.

Page 5126



Page 5127 TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

VI. Trials--Continued VIII. Provisional and Final Remedies, etc.--Continued
Rule 53. Masters-Continued Rule 70. Judgment for Specific Acts: Vesting

(e) Report. Title
I. Contents and filing. Rule 71. Process in Behalf of and Against Per-

II. In non-Jury actions. sons Not Parties
III. In Jury actions. Rule 71A. Condemnation of Property
IV. Stipulation as to findings. (a) Applicability of other rules.

VII. Judgment V. Draft report. (b) Joinder of property.
Rule 54. Judgments; Costs (c) Complaint.

(a) Definition; form. (1) Caption.
(b) Judgment upon multiple claims. (2) Contents.
(c) Demand for Judgment. (3) Filing.

(d) Costs. (d) Process.
Rule 55. Default (1) Notice; Delivery.

(a) Entry. (2) Same; Form.
(b) Judgment. (3) Service of Notice.

(1) By the clerk. (4) Return.
(2) By the court. (e) Appearance or answer.

(c) Setting aside default. (f) Amendment of pleadings.
(d) Plaintiffs, counterclaimants, cross- (g) Substitution of parties.

claimants. (h) Trial.
(e) Judgment against the United States. (i) Dismissal of action.

Rule 56. Summary Judgment (1) As of Right.
(a) For claimant. (2) By Stipulation.
(b) For defending party. (3) By Order of the Court.
(c) Motion and proceedings thereon. (4) Effect.
(d) Case not fully adjudicated on mo- (j) Deposit and its distribution.

tion. (k) Condemnation under a State's power
(e) Form of affidavits; further testi- of eminent domain.

mony. (1) Costs.
(f) When affidavits are unavailable. IX. Appeals
(g) Affidavits made in bad faith. Rule 72. Appeal from a District Court to the

Rule 57. Declaratory Judgments Supreme Court
Rule 58. Entry of Judgment Rule 73. Appeal to a Court of Appeals
Rule 59. New Trials; Amendment of Judg- (a) When and how taken.

ment (b) Notice of appeal.

(a) Grounds. (c) Bond on appeal.
(b) Time for motion. (d) Supersedeas bond.
(c) Time for serving affidavits. (e) Failure to file or insufficiency of
(d) On initiative of court, bond.
(e) Motion to alter or amend a Judg.. (f) Judgment against surety.

ment. (g) Docketing and record on appeal.
Rule 60. Relief from Judgment or Order Rule 74. Joint or Several Appeals to the Su-

(a) Clerical mistakes. preme Court or to a Court of Appeals;
(b) Mistake; inadvertence; excusablf, Summons and Severance Abolished

neglect; newly discovered evi. Rule 75. Record on Appeal to a. Court of
dence; fraud, etc. Appeals

Rule 61. Harmless Error (a) Designation of contents of record on
Rule 62. Stay of Proceedings to Enforce a appeal.

Judgment (b) Transcript.
(a) Automatic stay; exceptions-injunc- (c) Form of testimony.

tions, receiverships, and patent (d) Statement of points.
accountings. (e) Record to be abbreviated.

(b) Stay on motion for new trial or for (f) Stipulation as to record.
Judgment. (g) Record to be prepared by clerk-

(c) Injunction pending appeal. necessary parts.
(d) Stay upon appeal. (h) Power of court to correct or modify
(e) Stay in favor of the United States nr record.

agency thereof. (i) Order as to original papers or eu-
(f) Stay according to State law. hibits.
(g) Power of appellate court not limited. (J) Record for preliminary hearing in
(h) Stay of Judgment upon multiple appellate court.claims. (k) Several appeals.

Rule 63. Disability of a Judge (1) Printing.
VIII. Provisional and Final Remedies and Special Pro- (m) Appeals in forma pauperis.

ceedings (n) Appeals when no stenographic report
Rule 64. Seizure of Person or Property was made.
Rule 65. Injunctions (o) Rule for transmission of original

(a) Preliminary; notice, papers.
(b) Temporary restraining order; notice; Rule 76. Record on Appeals to a Court of

hearing; duration. Appeals; Agreed Statement
(c) Security. X. District Courts and Clerks
(d) Form and scope of injunction or Rule 77. District Courts and Clerks

restraining order. (a) District courts always open.
(e) Employer and employee; inter- (b) Trials and hearings; orders in

pleader; constitutional cases, chambers.
Rule 66. Receivers Appointed by Federal (c) Clerk's office and orders by clerk.

Courts (d) Notice of orders or Judgments.
Rule 67. Deposit in Court Rule 78. Motion Day
Rule 68. Offer of Judgment Rule 79. Books and Records Kept by the Clerx
Rule 69. Execution and Entries Therein

(a) In general. (a) Civil docket.
(b) Against certain public officers. (b) Civil Judgments and orders.
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X. District Courts and Clerks--Continued
Rule 79. Books and Records-Continued

(c) Indices; calendars.
(d) Other books and records of the clerk.

Rule 80. Stenographer; Stenographic Report
or Transcript as Evidence

(a) Abrogated.
(b) Abrogated.
(c) Stenographic report or transcript as

evidence.
XI. General Provisions

Rule 81. Applicability in General
(a) To what proceedings applicable.
(b) Scire faclas and mandamus.
(c) Removed actions.
(d) Abrogated.

(e) Law applicable.
(f) References to officer of the United

States.
Rule 82. Jurisdiction and Venue Unaffected
Rule 83. Rules by District Courts
Rule 84. Forms
Rule 85. Title
Rule 86. Effective Date

(a) [Effective date of original rules].
(b) Effective date of amendments.
(c) Effective date of amendments.

Appendix of Forms
Index

The Federal Rules of Civil Procedure supplant the Equity
Rules since in general they cover the field now covered
by the Equity Rules and the Conformity Act (former sec-
tion 724 of this title).

This table shows the Equity Rules to which references
are made in the notes to the Federal Rules of Civil
Procedure.

Equity Rules

I ...................
2 ....................
3 ..................
4 ....................
5....................
6--..............
7 ....................
8 -- -- -- - -- -- -
9 ...................
0 .................
10................
12................
12 ...................
13 -- - - - -- - - -
14 .........
15 ...................
16 ...................

17 ...................
18.............
19 ...................
20 ...................

21...............---
22.............----
23 .

24...............---

26 ................-- _35 .................

28 ...................
29 ...................
30 .................
31 ...................

32 ..............
33 ...................

34 ..................

37 ..................

38 - - - - - - - - - -
39 .................
39 .................
40...............---
41 ...................
42 ..................

Federal
Rules of

Civil Pro-
cedure

77
77
79
17
77
78

4.70
6.70

70
1M. 54

71
3.4.5,12,55

4
4

4,45
6.55

5,5

7.8
|. 15.61

12
11,12

1
1, 39

11
8.9.10,19
18. 2, 82

23
15

7.12.42 55
8,13,82

7.9.12,55
15

7.12
15
15

11
17.19.20, 24

23
19
2D
17

19, 20

Equity Rules

43 ..................
44 ...................
15 ...................
46 ....................
47 ...................
48 ....................
49...............

50 ..................
51 ...................

52 ...................
53...............
54 - - - - - - - - - -

55 - - - - - - - - - -
56 ..................
57 ...................

58...............
59 -- - - - - - - - -

60 ............
6 1_. - - - -- - - - -

61 6 - - -- - --
62 .................
63 ............
64..............
65_.

67 ..................
68 ..................
69 ..............

70 _.- - - -- - - - -

71 ..................
72 ..................

73 - - - - - - - - -
74 ................
75 ...............
76 .................
77 .................
78 ..................
79 ..................

80 ..................
81 ...............

FederalRules of
Civil Pro-

eadure

12 21
12 21

25
43,61

26
43
53

30,80
30, s33.3
45.53

26
30
40
40

20.33.34,36
53
53
53

Ml
53
53
26

53
53
3
59
17
52
54

40. 61

65
62
75
75
76
43
83

0
86

STATUTORY REFERENCE TABLE

This table shows the Constitution, its amendments, and
the sections of the United States Code to which references
are made in the Federal Rules of Civil Procedure and the
notes thereto.

[Unless followed by "(T)", to Indicate that the reference
appears in the text of the Rule, the references appear in
the Note to the Rule.]

Federal Federal
Constitution and Rules of Constitution and Rules of
its amendments Civil Pro- its amendments Civil Pro-

cedure ecduro

Constitution . 1....... 17 (T), 25 7th Amendment ----- 38(T)
(T), 39 (T)

Federal Federal
c Rules of U.S.C Rules of

U.S.C Civil Pro- Civil Pro.
cedure ceduro

Title 1, 11 -.......
112 ........
113 ........
204 ......
209 ......

Title 2, 1 118 ......
Title 5,1301 ........

729 ......
Title 6 ...........

16 ..........
7 ----------
8 ----------
9 ..........
11 .......
12 .......
13 .......
14 .......
15 .........

Title 7,1210(f) .....
216 ........
217 ........
222 ......
292 ......
4999 (C) ....
499k .....
511n .......
68c(15) (B)
SM5 ........

Title 8, § 9a ......
164 ......

c. 9 ..........
738 ......

T itle 9 -----------
Title 10, 1610 ......
Title 11, §44 (d) .....

44 (e) ....
44 (f) ...
44 (g) ....
69 .......
204 ......
207 () ..

Title 12, [91 .......
632 ......

Title 15, 4-........

10 ...
15 .----
23 .......
25 ---------
26 ..---.
28 .......
49 ---------
72 .......
77k ... ...
77t (b) ----
77t (c) ---
77v (a) ....
77v (h)...
78i () ....
78r ......
78u (C)..
78u (e) .
78u (f)
79aa -------
71'r (d) .....
79r(fl.....
79r (e).
79y ..... .
1057 (b).
1114, 1115
1116,1117..
1057 .....
522 ......
715d tc).-.

Title 16, § 404c-ll ..-
423k .....
426d .....
45(0aa....
517 ........
714 ......
797 (g) .....
M ----.

4344
44
44
44

69 (T), 69
79
69

62, 65 73
73

4, 44, 73
73
73
73
73
73
73
73
54
65

4,62,65
45 81

81 ?T)
54, 81 (T)

4,62
45
4
4

44
41
81

4, 81 (T)
81 (T)

69
44
44
44
44
45
44
44
69
69
65
4
4

54
45

4, 6

40, 62
45,81

54
54
65
81
54
45
54
54
45
65
81
54
45
65
81
54

54
54
44

81 (T)
81 (T)

71A
71A
71A
71A
71A
71A
45
81

Title 16, § 825f ......825m (b)...
825p.....
831x .....

Title 17 ...........
1101 ........

Title 19, § 199 ........
274 ........

1333(b) ....
1333 ()....

Title 20, 52 .........
Title 22, § 268--.-----

270d -.---
270c .....
403 ......

Title 24, § 78 .......
Title 25, 16 ..........

201 ......
Title 26, 11114 .....

1119 (b)...
3633 (a) ....
3679 .......
3679 (d)...
3710 (a) ....
3770 (b) (2)
3772 (a) (1),
(2), (b) ----

Title 28, 452 ......
507 ......

533 ........
547 ......
637 ......
751 --------
754 ......
1252 ......
1253 ....
1291 .....
1292 -.---
1293 -------
1294 .....
1331 -------
1332 .....
1335 .....

1341 .....
1342 .....
1345 .....
1354 .......
1359 .......
1391 .......
1392 -------
1397 .......

1400 -------
1402 -------
1441 -------
1442 -------
1443 -------
1445 .......
1446 .....
1447 .....
1448 .....
1449 .......
1450 .......
1651 . ......
1652 .......
16533.....
1655 ...
1656 ...
1691 .....
1870 .....
1871 .......
1873 .....
1874 .....

Title 28, j 1915 .....
1919 .....
1920 ......
19"21 ......
II2 .......
1927 .....

45
81
5

71A, 81
81 (T)

81
69
54
8
45
81
44
45
45
45
40
71a

44
17
45
45
45
4

54
69
54

13
77
69
79
69

4,79
64
79
4
72

40,62,65,72
73

62,73
73
73
13
13

22 (T), 65
(T), 67

13
13
13
13

12,13,81
19
4

22 (T), 65
(T), 67

4
3,11

81
81
81
81
81
81
81
81
81

64, 81
43,81
12,15

4, 6 (T)
69
4
47
45
38
55

54,72,73
12,81

54
69
18

1, 145
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Federal Federal
Rules of U.S.C. Rules ofU. S.C. Civil Pro. Civil Pro.
cedure cedure

Title 28, 11928 ..
1961 .....
2001 .....
2002 -------
2003 .....
2004 .....
2605 .....
2006 .....

2007 .....
2041 ......
2042 .......
2071_....
2072 .....

2073 .....
2101 .....

2107 .....
2201 .....

c. 153 ..
2281 ..----
2283 .......
2284 .....

2321 -----
2322 -------
2323 .......
2324 .....
2325 .....
2361 .......

2403 .....
2405 -------
2400 .......
2408 .....
2409 .....
2410 -------
2413 .------
2463 .....

Title 29, 107 ......
159 ......
1C (e) ---
IGO (g) -----
1r6 (i) -----
161 ......

Title 30, §32 .......
Title 31, 146 .......

195 ........
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RULES OF CIVIL PROCEDURE FOR THE
UNITED STATES DISTRICT COURTS

I.-SCOPE OF RULES-ONE FORM OF ACTION

RULE 1.-SCOPE OF RULEs

These rules govern the procedure in the United
States district courts in all suits of a civil nature
whether cognizable as cases at law or in equity,
with the exceptions stated in Rule 81. They shall
be construed to secure the just, speedy, and inex-
pensive determination of every action. As amended
Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMMITTEE ON RULES

1. Rule 81 states certain limitations in the application
of these rules to enumerated special proceedings.

2. The expression "district courts of the United States"
appearing in the statute authorizing the Supreme Court
of the United States to promulgate rules of civil procedure
does not include the district courts held in the Territories
and insular possessions. See Mookini et al. v. United
States, 303 U. S. 201, 58 S. Ct. 543, 82 L. Ed. 748 (1938).

3. These rules are drawn under the authority of the act
of June 19, 1934, U. S. C., Title 28, formerly § 723b (now
§ 2072) (Rules in actions at law; Supreme Court author-
ized to make), and formerly § 723c (now § 2072) (Union
of equity and action at law rules; power of Supreme
Court) and also other grants of rule making power to the
Court. See Clark and Moore, A New Federal Civil Proce-
dure--. The Background, 44 Yale L. J. 387, 391 (1935).
Under former § 723b (now § 2072) after the rules have
taken effect all laws in conflict therewith are of no further
force or effect. In accordance with formerly § 723c (now
§ 2072) the Court has united the general rules prescribed
for cases In equity with those in actions at law so as to
secure one form of civil action and procedure for both. See
Rule 2 (One Form of Action). For the former practice
in equity and at law see U. S. C.. Title 28, formerly §§ 723
and 730 (now § § 2071-2073) (conferring power on the
Supreme Court to make rules of practice in equity) and
the former Equity Rules promulgated thereunder; U. S. C.,
Title 28, former § 724 (Conformity act): former Equity
Rule 22 (Action at Law Erroneously Begun as Suit In
Equity-Transfer); former Equity Rule 23 (Matters Ordi-
narily Determinable at Law When Arising in Suit in
Equity to be Disposed of Therein); U. S. C., Title 28,
former H 397 (Amendments to pleadings when case
brought to wrong side of court), and 398 (Equitable de-
fenses and equitable relief in actions at law).

4. With the second sentence compare ti. S. C., Title 28,
former HI 777 (Defects of form; amendments), 767
(Amendment of process); former Equity Rule 19 (Amend-
ments Generally).

AMENDMENTS
1948-The amendment effective October 20, 1949. sub-

stituted the words "United States district courts" for the
words "district courts of the United States."

CROSS REFERENCES
Hawaii and Puerto Rico, district courts governed by

the rules, see sections 91, 119 of this title.
Jurisdiction and venue as unaffected by these rules,

see rule 82.
Virgin Islands, district court governed by the rules,

see section 1615 of Title 48, Territories and Insular
Possessions.

RULE 2.-ONE FORM or ACTION

There shall be one form of action to be known as
"civil action."

NOTES OF ADVISORY COMMITTEE ON RULES

1. This rule modifies U. S. C., Title 28, former § 384
(Suits in equity, when not sustainable). U. S. C., Title
28, formerly §§ 723 and 730 (now §§ 2071-2073) (confer-
ring power on the Supreme Court to make rules of practice
in equity), are unaffected insofar as they relate to
the rule making power in admiralty. These sections,
together with former § 723b (now § 2072) (Rules in
actions at law; Supreme Court authorized to make) are
continued insofar as they are not inconsistent with
former § 723c (now § 2072) (Union of equity and action
at law rules; power of Supreme Court). See Note 3 to
Rule 1. U. S. C., Title 28, former HI 724 (Conformity act),
397 (Amendments to pleadings when case 'brought to
wrong side of court) and 398 (Equitable defenses and
equitable relief in actions at law) are superseded.

2. Reference to actions at law or suits in equity in all
statutes should now be treated as referring to the civil
action prescribed in these rules.

3. This rule follows in substance the usual introductory
statements to code practices which provide for a single
action and mode of procedure, with abolition of forms of
action and procedural distinctions. Representative stat-
utes are N. Y. Code 1848 (Laws 1848, ch. 379) § 62;
N. Y. C. P. A. (1937) § 8; Calif. Code Civ. Proc. (Deering,
1937) § 307; 2 Minn. Stat. (Mason, 1927) § 9164; 2 Wash.
Rev. Stat. Ann. (1temington, 1932) §§ 153, 255.

CROSS REFERENCES

Injunctions, see rule 65.
Joinder of claims and remedies, see rule 18.
Receivers, see rule 66.
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U.-C-COMMENCEMENT OF ACTION; SERVICE
OF PROCESS, PLEADINGS, MOTIONS, AND
ORDERS

RULE 3.--COMMENCEMENT OF ACTION

A civil action is commenced by filing a complaint
jith the court.

NoTEs op ADVISORY COMMITrEE ON RuLES

1. Rule 5 (e) defines what constitutes filing with the
court.

2. This rule governs the commencement of all actions,
including those brought by or against the United States
or an officer or agency thereof, regardless of whether serv-
ice is to be made personally pursuant to Rule 4 (d), or
otherwise pursuant to Rule 4 (e).

3. With this rule compare former Equity Rule 12 (Issue
of Subpcna-Time for Answer) and the following statutes
(and other similar statutes) which provide a similar
method for commencing an action:

U. S. C., Title 28 former:
§ 45 (District courts; practice and procedure in

certain cases under interstate commerce
laws).

§ 762 (Petition in suit against United States).
§ 766 (Partition suits where United States is ten-

ant in common or joint tenant).
. This rule provides that the first step in an action

Is the filing of the complaint. Under Rule 4 (a) this is
to be followed forthwith by issuance of a summons and
its delivery to an officer for service. Other rules providing
for dismissal for failure to prosecute suggest a method
available to attack unreasonable delay in prosecuting an
action after it has been commenced. When a Federal or
State statute of limitations is pleaded as a defense, a
question may arise under this rule whether the mere
filing of the complaint stops the running of the statute,
or whether any further step is required, such as, service
of the summons and complaint or their delivery to the
'narshal for service. The answer to this question may
depend on whether it is competent for the Supreme
Court, exercising the power to make rules of procedure
without affecting substantive rights, to vary the opera-
tion of statutes of limitations. The requirement of Rule
4 (a) that the clerk shall forthwith issue the summons
and deliver it to the marshal for service will reduce the
chances of such a question arising.

CROSS REFERENCES

Filing with the court defined, see rule 5.

RULE 4.-PROCESS

(a) Summons: issuance.
Upon the filing of the complaint the clerk shall

forthwith issue a summons and deliver it for service
to the marshal or to a person specially appointed to
serve it. Upon request of the plaintiff separate or
additional summons shall issue against any de-
fendants.

(b) Same: form.
The summons shall be signed by the clerk, be

under the seal of the court, contain the name of the
court and the names of the parties, be directed to
the defendant, state the name and address of the
plaintiff's attorney, if any, otherwise the plaintiff's
address, and the time within which these rules require
the defendant to appear and defend, and shall notify
him that in case of his failure to do so judgment
by default will be rendered against him for the relief
demanded in the complaint.

(c) By whom served.
Service of all process shall be made by a United

States marshal, by his deputy, or by some person
specially appointed by the court for that purpose,

except that a subpoena may be served as provided
in Rule 45. Special appointments to serve process
shall be made freely when substantial savings in
travel fees will result.

(d) Summons: personal service.
The summons and complaint shall be served to-

gether. The plaintiff shall furnish the person mak-
ing service with such copies as are necessary. Serv-
ice shall be made as follows:

(1) Upon an individual other than an infant or an
incompetent person, by delivering a copy of the sum-
mons and of the complaint to him personally or by
leaving copies thereof at his dwelling house or usual
place of abode with some person of suitable age and
discretion then residing therein or by delivering a
copy of the summons and of the complaint to an
agent authorized by appointment or by law to receive
service of process.

(2) Upon an infant or an incompetent person, by
serving the summons and complaint in the manner
prescribed by the law of the state in which the service
is made for the service of summons or other like
process upon any such defendant in an action
brought in the courts of general jurisdiction of that
state.

(3) Upon a domestic or foreign corporation or
upon a partnership or other unincorporated asso-
ciation which is subject to suit under a common
name, by delivering a copy of the summons and of
the complaint to an officer, a managing or general
agent, or to any other agent authorized by appoint-
ment or by law to receive service of process and,
if the agent is one authorized by statute to receive
service and the statute so requires, by also mailing
a copy to the defendant.

(4) Upon the United States, by delivering a copy
of the summons and of the complaint to the United
States attorney for the district in which the action
is brought or to an assistant United States attorney
or clerical employee designated by the United States
attorney in a writing filed with the clerk of the court
and by sending a copy of the summons and of the
complaint by registered mail to the Attorney Gen-
eral of the United States at Washington, District
of Columbia, and in any action attacking the validity
of an order of an officer or agency of the United
States not made a party, by also sending a copy of
the summons and of the complaint by registered mail
to such officer or agency.

(5) Upon an officer or agency of the United States,
by serving the United States and by delivering a
copy of the summons and of the complaint to such
officer or agency. If the agency is a corporation
the copy shall be delivered as provided in paragraph
(3) of this subdivision of this rule.

(6) Upon a state or municipal corporation or
other governmental organization thereof subject to
suit, by delivering a copy of the summons and of
the complaint to the chief executive officer thereof
or by serving the summons and complaint in the
manner prescribed by the law of that state for the
service of summons or other like process upon any
such defendant.

(7) Upon a defendant of any class referred to in
paragraph (1) or (3) of this subdivision of this rule,
it is also sufficient if the summons and complaint
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are served in the manner prescribed by any statute
of the United States or in the manner prescribed
by the law of the state in which the service is made
for the service of summons or other like process
upon any such defendant in an action brought in
the courts of general jurisdiction of that state.

(e) Same: other service.
Whenever a statute of the United States or an

order of court provides for service of a summons,
or of a notice, or of an order in lieu of summons
upon a party not an Inhabitant of or found within
the state, service shall be made under the circum-
stances and in the manner prescribed by the statute,
rule, or order.

(f) Territorial limits of effective service.
All process other than a subpena may be served

anywhere within the territorial limits of the state
in which the district court is held and, when a stat-
ute of the United States so provides, beyond the ter-
ritorial limits of that state. A subpcna may be
served within the territorial limits provided in Rule
45.

(g) Return.
The person serving the process shall make proof

of service thereof to the court promptly and in any
event within the time during which the person
served must respond to the process. If service is
made by a person other than a United States mar-
shal or his deputy, he shall make affidavit thereof.
Failure to make proof of service does not affect the
validity of the service.

(h) Amendment.
At any time in its discretion and upon such terms

as it deems just, the court may allow any process or
proof of service thereof to be amended, unless it
clearly appears that material prejudice would result
to the substantial rights of the party against whom
the process issued.

NoTEs OF ADVISORY COMMrrrEE ON RuLEs
Note to Subdivision (a). With the provision permit-

ting additional summons upon request of the plaintiff
compare former Equity Rule 14 (Alias Subpoena) and
the last sentence of former Equity Rule 12 (Issue of Sub-
poena-Time for Answer).

Note to Subdivision (b). This rule prescribes a form
of summons which follows substantially the requirements
stated in former Equity Rules 12 (Issue of Subpoena-
Time for Answer) and 7 (Process, Mesne and Final).

U. S. C., Title 28, former § 721 (now § 1691) (Sealing and
testing of writs) is substantially continued insofar as it
applies to a summons, but its requirements as to teste
of process are superseded. U. S. C., Title 28, former § 722
(Teste of process, day of), is superseded.

See Rule 12 (a) for a statement of the time within
which the defendant is required to appear and defend.

Note to Subdivision (c). This rule does not affect
U. S. C., Title 28, former § 503 (now § 547), as amended
June 15, 1935 (Marshals; duties) and such statutes as the
following insofar as they provide for service of process
by a marshal, but modifies them insofar as they may
imply service by a marshal only:

U. S. C., Title 15:
§ 5 (Bringing in additional parties) (Sherman

Act)
§ 10 (Bringing in additional parties)
§ 25 (Restraining violations; procedure)

U. S. C., Title 28, former:
§ 45 (Practice and procedure in certain cases

under the interstate commerce laws)
Compare former Equity Rule 15 (Process, by Whom

Served).

Note to Subdivision (d). Under this rule the complaint
must always be served with the summons.

Paragraph (1). For an example of a statute providing
for service upon an agent of an individual see U. S. C.,
Title 28, former § 109 (now H9 1400, 1694) (Patent cases).

Paragraph (3). This enumerates the officers and agents
of a corporation or of a partnership or other unincor-
porated association upon whom service of prcess may be
made, and permits service of process only upon the offi-
cers, managing or general agents, or agents authorized
by appointment or by law, of the corporation, partner-
ship or unincorporated association against which the ac-
tion is brought. See Christian v. International Ass'n of
Machinists, 7 F. (2d) 481 (D. C. Ky., 1925) and Singleton
v. Order of Railway Conductors of America, 9 F. Supp.
417 (D. C. Ill., 1935). Compare Operative Plasterers' and
Cement Finishers' International Ass'n of the United States
and Canada v. Case, 93 F (2d) 56 (App. D. C., 1937).

For a statute authorizing service upon a specified agent
and requiring mailing to the defendant, see U. S. C., Title
6, § 7 (Surety companies as sureties; appointment of
agents; service of process).

Paragraphs (4) and (5) provide a uniform and compre-
hensive method of service for all actions against the
United States or an officer or agency thereof. For statutes
providing for such service, see U. S. C., Title 7, §§ 217
(Proceedings for suspension of orders), 499k (Injunc-
tions; application of injunction laws governing orders of
Interstate Commerce Commission), 608c (15) (B) (Court
review of ruling of Secretary of Agriculture), and 855
(making § 608c (15) (B) applicable to orders of the Sec-
retary of Agriculture as to handlers of anti-hog-cholera
serum and hog-cholera virus); U. S. C., Title 26, § 3679
(Bill in chancery to clear title to realty on which the
United States has a lien for taxes); U. S. C., Title 28,
former § 45 (District Courts; practice and procedure In
certain cases under the interstate commerce laws), for-
mer § 763 (Petition in suit against the United States;
service; appearance by district attorney), former § 766
(now § 2409) (Partition suits where United States is
tenant in common or joint tenant), former § 902 (now
§ 2410) (Foreclosure of mortgages or other liens on prop-
erty in which the United States has an Interest). These
and similar statutes are modified insofar as they pre-
scribe a different method of service or dispense with the
service of a summons.

For the former Equity Rule on service, see former Equity
Rule 13 (Manner of Serving Subpoena).

Note to Subdivision (e). The provisions for the service
of a summons or of notice or of an order in lieu of sum-
mons contained in U. S. C., Title 8, former § 465 (now
§ 1451) (Cancellation of certificates of citizenship fraudu-
lently or Illegally procured) (service by publication in
accordance with State law); U. S. C., Title 28, former § 118
(now § 1655) (Absent defendants in suits to enforce
liens); U. S. C., Title 35, former § 72a (Jurisdiction of Dis-
trict Court of United States for the District of Columbia
in certain equity suits where adverse parties reside else-
where) (service by publication against parties residing
in foreign countries); U. S. C., Title 38, § 445 (Action
against the United States on a veteran's contract of in-
surance) (parties not inhabitants of or not found within
the District may be served with an order of the court,
personally or by publication) and similar statutes are
continued by this rule. Title 24, § 378 of the Code of the
District of Columbia (Publication against nonresident;
those absent for six months: unknown heirs or devisees;
for divorce or in rem; actual service beyond District) is
continued by this rule.

Note to Subdivision (f). This rule enlarges to some
extent the present rule as to where service may be made.
It does not, however, enlarge the jurisdiction of the dis-
trict courts.

U. S. C., Title 28, former § 113 (now § 1392) (Suits in
States containing more than one district) (where there
are two or more defendants residing in different districts),
former § 115 (Suits of a local nature), former § 116 (now
§ 1392) (Property in different districts in same State),
former § 838 (Executions run in all districts of State);
U. S. C., Title 47, § 13 (Action for damages against a rail-
road or telegraph company whose officer or agent in
control of a telegraph line refuses or fails to operate such
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line in a certain manner--"upon any agent of the com-
pany found in such state"); U. S.. C., Title 49, § 321 (c)
(Requiring designation of a process agent by interstate
motor carriers and in case of failure so to do, service may
be made upon any agent in the State) and similar
statutes, allowing the running of process throughout a
State, are substantially continued.

U. S. C., Title 15, §§ 5 (Bringing in additional parties)
(Sherman Act), 25 (Restraining violations; procedure);
U. S. C., Title 28, former § 44 (now § 2321) (Procedure in
certain cases under interstate commerce laws; service of
processes of court), former § 117 (now §§ 754, 1692)
(Property in different States in same circuit; jurisdic-
tion of receiver), former § 839 (now § 2413) (Executions;
run in every State and Territory) and similar statutes,
providing for the running of process beyond the terri-
torial limits of a State, are expressly continued.

Note to Subdivision (g). With the second sentence
compare former Equity Rule 15 (Process, by Whom
Served).

Note to Subdivision (h). This rule substantially con-
tinues U. S. C., Title 28, former § 767 (Amendment of
process).

CROSS REFERENCES
Actions on war risk insurance claims, see section 1292

of Title 46, Shipping.
Executions in favor of United States, see section 2413

of this title.
Motions to dismiss or quash for lack of jurisdiction

over the person, insufficiency of process or service of
process, see rule 12 (b) (1). (4) and (5).

Process generally, see chapter 113 of this title.
Process in bankruptcy proceedings, see General Order

No. 3, Title 11, Appendix, Bankruptcy.
Process to run outside state-

Actions under Security Act of 1933, see section 77v
(a) of Title 15, Commerce and Trade.

Actions under Security Exchange Act of 1934, see
section 78aa of Title 15, Commerce and Trade.

Veterans' actions against United States on life
insurance contracts, see section 784 of Title 38, Vet-
erans' Benefits.

Service of notice of application for leave to perpetuate
testimony by taking deposition, see rule 27 (a) (2).

Venue of civil actions, see chapter 87 of this title.

FORMS
Motion to quash the return of service of summons, see

form 19, Appendix of Forms.
Summons, see form 1.

RULE 5.-SERVICE AND FILING OF PLEADINGS AND OTHER
PAPERS

(a) Service: When required.
Every order required by its terms to be served.

every pleading subsequent to the original complaint
unless the court otherwise orders because of numer-
ous defendants, every written motion other than
one which may be heard ex parte, and every written
notice, appearance, demand, offer of judgment, des-
ignation of record on appeal, and similar paper
shall be served upon each of the parties affected
thereby, but no service need be made on parties in
default for failure to appear except that pleadings
asserting new or additional claims for relief against
them shall be served upon them in the manner pro-
vided for service of summons in Rule 4.

(b) Same: How made.
Whenever under these rules service is required or

permitted to be made upon a party represented by an
attorney the service shall be made upon the attor-
ney unless service upon the party himself is ordered
by the court. Service upon the attorney or upon a
party shall be made by delivering a copy to him or
by mailing it to him at his last known address or,
if no address is known, by leaving it with the clerk

of the court. Delivery of a copy within this rule
means: handing it to the attorney or to the party;
or leaving it at his office with his clerk or other
person in charge thereof; or, if there is no one in
charge, leaving it in a conspicuous place therein; or,
if the office is closed or the person to be served has
no office, leaving it at his dwelling house or usual
place of abode with some person of suitable age and
discretion then residing therein. Service by mail is
complete upon mailing.

(c) Same: Numerous defendants.
In any action in which there are unusually large

numbers of defendants, the court, upon motion or of
its own initiative, may order that service of the
pleadings of the defendants and replies thereto need
not be made as between the defendants and that any
cross-claim, counterclaim, or matter constituting an
avoidance or affirmative defense contained therein
shall be deemed to be denied or avoided by all other
parties and that the filing of any such pleading and
service thereof upon the plaintiff constitutes due
notice of it to the parties. A copy of every such or-
der shall be served upon the parties in such manner
and form as the court directs.

(d) Filing.
All papers after the complaint required to be served

upon a party shall be filed with the court either be-
fore service or within a reasonable time thereafter.

(e) Filing with the court defined.
The filing of pleadings and other papers with the

court as required by these rules shall be made by
filing them with the clerk of the court, except that
the judge may permit the papers to be filed with
him, in which event he shall note thereon the filing
date and forthwith transmit them to the office of
the clerk.

NOTES OF ADvisoRy COMMITTEE ON RuLES

Note to Subdivisions (a) and (b). Compare 2 Mlin
Stat. (Mason, 1927) §§ 9240, 9241, 9242; N. Y. C. P. A
(1937) §§ 163, 164, and N. Y. R. C. P. (1937) Rules 20, 21;
2 Wash. Rev. Stat. Ann. (Remington, 1932) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule 12 (Issue of Subpoena-Time for
Answer).

CROSS REFERENCES

Additional time for service by mail, see rule 6 (e).
July trial, waiver by failing to file demand, see rule

38 (d).

RULE 6.-Trm
(a) Computation.

In computing any period of time prescribed or
allowed by these rules, by order of court, or by any
applicable statute, the day of the act, event, or de-
fault after which the designated period of time be-
gins to run is not to be included. The last day of
the period so computed is to be Included, unless
It is a Sunday or a legal holiday, in which event
the period runs until the end of the next day which
is neither a Sunday nor a holiday. When the period
of time prescribed or allowed is less than 7 days,
intermediate Sundays and holidays shall be excluded
In the computation. A half holiday shall be consid-
ered as other days and not as a holiday.

(b) Enlargement
When by these rules or by a notice given there-

under or by order of court an act is required or
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allowed to be done at or within a specified time, the
court for cause shown may at any time in its dis-
cretion (1) with or without motion or notice order
the period enlarged if request therefor Is made before
the expiration of the period originally prescribed or
as extended by a previous order or (2) upon motion
made after the expiration of the specified period
permit the act to be done where the failure to act
was the result of excusable neglect; but it may not
extend the time for taking any action under rules
25, 50(b), 52(b), 59(b),(d) and (e), 60(b), and
73 (a) and (g), except to the extent and under the
conditions stated in them.

(c) Unaffected by expiration of term.
The period of time provided for the doing of any

act or the taking of any proceeding is not affected or
limited by the continued existence or expiration of a
term of court. The continued existence or expira-
tion of a term of court in no way affects the power of
a court to do any act or take any proceeding in any
civil action which has been pending before it.

(d) For motions-Affidavits.
A written motion, other than one which may be

heard ex parte, and notice of the hearing thereof
shall be served not later than 5 days before the time
specified for the hearing, unless a different period
is fixed by these rules or by order of the court.
Such an order may for cause shown be made on
ex parte application. When a motion is supported
by affidavit, the affidavit shall be served with the
motion; and, except as otherwise provided in Rule
59 (c), opposing affidavits may be served not later
than 1 day before the hearing, unless the court
permits them to be served at some other time.

(e) Additional time after service by mail.
Whenever a party has the right or is required to

do some act or take some proceedings within a pre-
scribed period after the service of a notice or other
paper upon him and the notice or paper is served
upon him by mail, 3 days shall be added to the
prescribed period. As amended Dec. 27, 1946, effec-
tive March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b). These are ampli-
11cations along lines common in state practices, of former
Equity Rule 80 (Computation of Time-Sundays and
Holidays) and of the provisions for enlargement of time
found in former Equity Rules 8 (Enforcement of Final
Decrees) and 16 (Defendant to Answer-Default-De-
cree Pro Confesso). See also Rule XIII. Rules and Forms
in Criminal Cases, 292 U. S. 661, 666 (1934). Compare
Ala. Code Ann. (Michie, 1928) § 13 and former Law Rule
8 of the Rules of the Supreme Court of the District
of Columbia (1924), superseded in 1929 by Law Rule 8,
Rules of the District Court of the United States for the
District of Columbia (1937).

Note to Subdivision (c). This eliminates the difficul-
ties caused by te expiration of terms of court. Such
statutes as U. S. C. Title 28, former § 12 (Trials not
discontinued by new term) are not affected. Compare
Rules of the United States District Court of Minnesota,
Rule 25 (Minn. Stat. (Mason, Supp. 1936). p. 1089).

Note to Subdivision (d). Compare 2 Minn. Stat. (Ma-
son, 1927) § 9246; N. Y. R. C. P. (1937) Rules 60 and 64.

NOTES OF ADvisoRy COMMIrEE ON AMENDMENTS To RULES

Note. Subdivision (b). The purpose of the amend-
ment is to clarify the finality of judgments. Prior to the
advent of the Federal Rules of Civil Procedure, the general
rule that a court loses jurisdiction to disturb its judg-

ments, upon the expiration of the term at which they
were entered, had long been the classic device which
(together with the statutory limits on the time for appeal)
gave finality to judgments. See Note to Rule 73 (a). Rule
6 (c) abrogates that limit on judicial power. That limit
was open to many objections, one of them being inequality
of operation because, under it, the time for vacating a
judgment rendered early in a term was much longer than
for a judgment rendered near the end of the term.

The question to be met under Rule 6 (b) is: how far
should the desire to allow correction of judgments be
allowed to postpone their finality? The rules contain a
number of provisions permitting the vacation or modifi-
cation of judgments on various grounds. Each of these
rules contains express time limits on the motions for
granting of relief. Rule 6 (b) is a rule of general appli-
cation giving wide discretion to the court to enlarge these
time limits or revive them after they have expired, the
only exceptions stated in the original rule being a prohibi-
tion against enlarging the time specified in Rule 59 (b)
and (d) for making motions for or granting new trials,
and a prohibition against enlarging the time fixed by law
for taking an appeal. It should also be noted that Rule
6 (b) itself contains no limitation of time within which
the court may exercise its discretion, and since the ex-
piration of the term does not end its power, there is
now no time limit on the exercise of its discretion under
Rule 6 (b).

Decisions of lower federal courts suggest that some of
the rules containing time limits which may be set aside
under Rule 6 (b) are Rules 25, 50 (b), 52 (b), 60 (b), and
73 (g).

In a number of cases the effect of Rule 6 (b) on the
time limitations of these rules has been considered. Cer-
tainly the rule is susceptible of the interpretation that
the court is given the power in its discretion to relieve a
party from failure to act within the times specified In any
of these other rules, with only the exceptions stated in
Rule 6 (b), and in some cases the rule has been so con-
strued.

With regard to Rule 25 (a) for substitution, it was held
in Anderson v. Brady, E. D. Ky. 1941, 1 F. R. D. 589, 4 Fed.
Rules Service 25a.1, Case 1, and in Anderson v. Yungkau,
C. C. A. 6th, 1946, 153 F. 2d 685, cert. granted, 1946, 66
S. Ct. 1025, that under Rule 6 (b) the court had no author-
ity to allow substitution of parties after the expiration
of the limit fixed in Rule 25 (a).

As to Rules 50 (b) for judgments notwithstanding the
verdict and 52 (b) for amendment of findings and vacation
of judgment, it was recognized in Leishman v. Associated
Wholesale Electric Co., 1943, 318 U. S. 203, 63 S. Ct. 543,
that Rule 6 (b) allowed .the district court to enlarge the
time to make a motion for amended findings and judg-
ment beyond the limit expressly fixed in Rule 52 (b). See
Coca-Cola v. Busch, E. D. Pa. 1943, 7 Fed. Rules Service
59b.2, Case 4. Obviously, if the time limit in Rule 52 (b)
could be set aside under Rule 6 (b), the time limit in
Rule 50 (b) for granting judgment notwithstanding the
verdict (and thus vacating the judgment entered "forth-
with" on the verdict) likewise could be set aside.

As to Rule 59 on motions for a new trial, it has been
settled that the time limits in Rule 59 (b) and (d) for
making motions for or granting new trial could not be
set aside under Rule 6 (b), because Rule 6 (b) expressly
refers to Rule 59, and forbids it. See Safeway Stores, Inc.
v. Coe, App. D. C. 1943, 78 U. S. App. D. C. 19, 136 F. 2d 771;
Jusino v. Morales & Tio, C. C. A. 1st, 1944, 139 F. 2d 946;
Coca-Cola Co. v. Busch, E. D. Pa. 1943, 7 Fed. Rules Service
59b.2, Case 4; Pcterson v. Chicago Great Western Ry. Co.,
D. Neb. 1943, 3 F. R. D. 346, 7 Fed. Rules Service 59b.2,
Case 1; Lcishman v. Associated Wholesale Electric Co.,
1943, 318 U. S. 203, 63 S. Ct. 543.

As to Rule 60 (b) for relief from a judgment, it was held
in Schram v. O'Connor, E. D. Mich. 1941, 5 Fed. Rules Serv.
6b.31, Case 1, 2 F. R. D. 192, a. c. 5 Fed. Rules Serv. 6b.31,
Case 2, 2 F. R. D. 192, that the six-months time limit In
original Rule 60 (b) for making a motion for relief from a
judgment for surprise, mistake, or excusable neglect could
be set aside under Rule 6 (b). The contrary result was
reached in Wallace v. United States, C. C. A. 2d, 1944, 142
F. 2d 240. cert. den., 1944. 323 U. S. 712, 65 S. Ct. 37; Reed
v. South Atlantic Steamship Co. of Del., D. Del. 1942,
2 F. R. D. 475, 6 Fed. Rules Serv. 60b.31, Case 1.
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As to Rule 73 (g), fixing the time for docketing an ap-
peal, It was held in Ainsworth v. Gill Glass & Fixture Co.,
C. C. A. 3d, 1939, 104 F. 2d 83, that under Rule 6 (b) the
district court, upon motion made after the expiration of
the forty-day period, stated in Rule 73 (g), but before the
expiration of the ninety-day period therein specified, could
permit the docketing of the appeal on a showing of excus-
able neglect. The contrary was held in Mutual Benefit
Health & Accident Ass'n v. Snyder, C. C. A. 6th, 1940, 109
F. 2d 469 and in Burke v. Canfield, App. D. C. 1940, 72 App.
D. C. 127, 111 F. 2d 526.

The amendment of Rule 6 (b) now proposed is based
on the view that there should be a definite point where
it can be said a judgment is final; that the right method
of dealing with the problem Is to list in Rule 6 (b) the
various other rules whose time limits may not be set
aside, and then, if the time limit in any of those other
rules is too short, to amend that other rule to give a
longer time. The further argument is that Rule 6 (c)
abolished the long standing device to produce finality in
judgments through expiration of the term, and since
that limitation on the Jurisdiction of courts to set aside
their own judgments has been removed by Rule 6 (c),
some other limitation must be substituted or judgments
never can be said to be final.

*In this connection reference is made to the established
rule that if a motion for new trial is seasonably made, the
mere making or pendency of the motion destroys the
finality of the judgment, and even though the motion is
ultimately denied, the full time for appeal starts anew
from the date of denial. Also, a motion to amend the
findings under Rule 52 (b) has the same effect on the time
for appeal. Leishman v. Associated Wholesale Electric Co.,
1943, 318 U. S. 203, 63 S. Ct. 543. By the same reasoning
a motion for judgment under Rule 50 (b), involving as it
does the vacation of a judgment entered "forthwith" on
the verdict (Rule 58), operates to postpone, until an order
is made, the running of the time for appeal. The Com-
mittee believes that the abolition by Rule 6 (c) of the old
rule that a court's power over its judgments ends with the
term, requires a substitute limitation, and that unless
Rule 6 (b) is amended to prevent enlargement of the times
specified in Rules 50 (b), 52 (b) and 60 (b), and the limi-
tation as to Rule 59 (b) and (d) is retained, no one can
say when a judgment is final. This is also true with re-
gard to proposed Rule 59 (e), which authorizes a motion to
alter or amend a judgment, hence that rule is also included
in the enumeration in amended Rule 6 (b). In considera-
tion of the amendment, however, it should be noted that
Rule 60 (b) is also to be amended so as to lengthen the
six-months period originally prescribed in that rule to
one year.

As to Rule 25 on substitution, while finality is not in-
volved, the limit there fixed should be controlling. That
rule, as amended, gives the court power, upon showing of a
reasonable excuse, to permit substitution after the expira-
tion of the two-year period.

As to Rule 73 (g), it is believed that the conflict in
decisions should be resolved and not left to further litiga-
tion, and that the rule should be listed as one whose
limitation may not be set aside under Rule 6 (b).

As to Rule 59 (c), fixing the time for serving affidavits on
motion for new trial, it is believed that the court should
have authority under Rule 6 (b) to enlarge the time,
because, once the motion for new trial is made, the judg-
ment no longer has finality, and the extension of time for
affidavits thus does not of itself disturb finality.

Other changes proposed in Rule 6 (b) are merely clari-
fying and conforming. Thus "request" is substituted for
"application " in clause (1) because an application is de-
fined as a motion under Rule 7 (b). The phrase "extend
the time" is substituted for "enlarge the period" because
the former is a more suitable expression and relates more
clearly to both clauses (1) and (2). The final phrase in
Rule 6 (b), "or the period for taking an appeal as provided
by law", is deleted and a reference to Rule 73 (a) in-
serted, since it is proposed to state in that rule the time
for appeal to a circuit court of appeals, which is the only
appeal governed by the Federal Rules, and allows an ex-
tension of time. See Rule 72.

Subdivision (c). The purpose of this amendment is to
prevent reliance upon the continued existence of a term
as a source of power to disturb the finality of a judgment

upon grounds other than those stated in these rules. See
Hill v. Hawes, 1944, 320 U. S. 520, 64 S. Ct. 334; Boaz v.
Mitual Life Ins. C, of New York, C. C. A. 8th, 1944, 146
F. 2d 321; Bucy v. Nevada Construction Co., C. C. A.
9th. 1942, 125 F. 2d 213.

EFFEMVE DATE Or AMENDMENT

Effective date of amendment to this rule, see rule
86 (b).

CROSS REFERENcEs
Answers and objections to admissions, see rule 36 (a).
Answer to-

Complaint, see rule 12 (a).
Cross-claim, see rule 12 (a).
Interrogatories, see rule 33.

Demand for jury trial, see rule 38 (b).
Motion for-

Amendment of findings, see rule 52 (b).
New trial, see rule 59 (b), (d).
Relief from judgment or order, see rule 60.

Motion to-
Alter or amend judgment, see rule 59 (e).
Set aside verdict and enter judgment, see rule

50 (b).
Notice of appeal, see rule 73 (a) and section 2107 of

this title.
Objections to interrogatories, see rule 33.
Reply to counterclaim, see rule 12 (a).
Service by mail complete upon mailing, see rule 5 (b).
Substitution of parties, see rule 25.

1II.-PLEADINGS AND MOTIONS

RULE 7.-PLEADINGS ALLOWED; FORM OF MOTIONS

(a) Pleadings.

There shall be a complaint and an answer; and
there shall be a reply to a counterclaim denominated
as such; an answer to a cross-claim, if the answer
contains a cross-claim; a third-party complaint, if
leave is given under Rule 14 to summon a person who

was not an original party; and there shall be a third-

party answer, if a third-party complaint is served.
No other pleading shall be allowed, except that the
court may order a reply to an answer or a third-party
answer.

(b) Motions and other papers.
(1) An application to the court for an order shall

be by motion which, unless made during a hearing or
trial, shall be made in writing, shall state with par-
ticularity the grounds therefor, and shall set forth
the relief or order sought. The requirement of writ-

ing is fulfilled if the motion is stated in a written
notice of the hearing of the motion.

(2) The rules applicable to captions, signing, and
other matters of form of pleadings apply to all mo-
tions and other papers provided for by these rules.

(c) Demurrers, pleas, etc., abolished.

Demurrers, pleas, and exceptions for insufficiency
of a pleading shall not be used. As amended Dec.
27, 1946, effective March 19. 1948.

NOTES OF ADVISORY COMMrrrEE ON RULEs

1. A provision designating pleadings and defining a
motion is common in the State practice acts. See Ill. Rev.
Stat. (1937). ch. 110, § 156 (Designation and order of
pleadings); 2 Minn. Stat. (Mason, 1927) § 9246 (Defini-
tion of motion); and N. Y. C. P. A. (1937) § 113 (Defini-
tion of motion). Former Equity Rules 18 (Pleadingst--
Technical Forms Abrogated), 29 (Defenses-How Pre-
sented), and 33 (Testing Sufficiency of Defense) abolished
technical forms of pleading, demurrers. and pleas, and
exceptions for insufficiency of an answer.

2. Note to Subdivision (a). This preserves the sub-
stance of former Equity Rule 31 (Reply-When Re-
quired-When Cause at Issue). Compare the English
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practice, English Rules Under the Judicature Act (The
Annual Practice, 1937) 0. 23, r. r. 1, 2 (Reply to counter-
claim; amended, 1933, to be subject to the rules applica-
ble to defenses, 0. 21). See 0. 21, r. r. 1-14; 0. 27, r. 13
(When pleadings deemed denied and put in issue).
Under the codes the pleadings are generally limited. A
reply is sometimes required to an affirmative defense In
the answer. 1 Colo. Stat. Ann. (1935) § 66; Ore. Code
Ann. (1930) §§ 1-614, 1-616. In other jurisdictions no
reply is necessary to an affirmative defense in the answer,
but a reply may be ordered by the court. N. C. Code
Ann. (1935) § 525; 1 S. D. Comp. Laws (1929) § 2357. A
reply to a counterclaim is usually required. Ark. Civ.
Code (Crawford, 1934) §§ 123-125; Wis. Stat.
(1935) §§ 263.20, 263.21. U. S. C., Title 28, former § 45
(District courts; practice and procedure in certain cases)
Is modified insofar as it may dispense with a reply to a
counterclaim.

For amendment of pleadings, see Rule 15 dealing with
amended and supplemental pleadings.

3. All statutes which use the words "petition", "bill of
complaint", "plea", "demurrer", and other such terminol-
ogy are modified in form by this rule.

NOTES OF ADVISORY CoMMriTEE ON AMENDMENTS TO RULES

Note. This amendment [to subdivision (a) I eliminates
any question as to whether the compulsory reply, where
a counterclaim is pleaded, is a reply only to the counter-
claim or is a general reply to the answer containing the
counterclaim. The Commentary, Scope of Reply Where
Defendant Has Pleaded Counterclaim, 1939, 1 Fed. Rules
Serv. 672; Fort Chartres and Ivy Landing Drainage and
Levee District No. Five v. Thompson, E. D. Ill. 1945, 8 Fed.
Rules Serv. 13.32, Case 1.

EFFECTIvE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CRoss RE'ERENcES
Procedure for motions in local practice, see rule 83.
Service and filing of pleadings and other papers, see

rule 5.
Third party practice generally, see rule 14.
Time for service of-

Answer or reply, see rule 12 (a).
Motions and affidavits, see rule 6 (a).

Treating defenses as counterclaims, see rule 8 (c).

RULES OF THE SUPREME COURT OF THE UNITED STATES

Form of motions in original actions in Supreme Court
of the United States as governed by Federal Rules of
Civil Procedure, see rule 9. this Appendix.

RULE 8.-GENERAL RULES OF PLEADING

(a) Claims for relief.
A pleading which sets forth a claim for relief,

whether an original claim, counterclaim, cross-
claim, or third-party claim, shall contain (1) a short
and plain statement of the grounds upon which the
court's Jurisdiction depends, unless the court already
has Jurisdiction and the claim needs no new grounds
of jurisdiction to support it, (2) a short and plain
statement of the claim showing that the pleader is
entitled to relief, and (3) a demand for judgment
for the relief to which he deems himself entitled.
Relief in the alternative or of several different types
may be demanded.

(b) Defenses; form of denials.
A party shall state in short and plain terms his

defenses to each claim asserted and shall admit or
deny the averments upon which the adverse party
relies. If he is without knowledge or information

sufficient to form a belief as to the truth of an
averment, he shall so state and this has the effect
of a denial. Denials shall fairly meet the substance
of the averments denied. When a pleader intends

in good faith to deny only a part or a qualification

of an averment, he shall specify so much of it as is
true and material and shall deny only the remainder.
Unless the pleader intends in good faith to contro-
vert all the averments of the preceding pleading, he
may make his denials as specific denials of desig-
nated averments or paragraphs, or he may generally
deny all the averments except such designated aver-
ments or paragraphs as he expressly admits; but,
when he does so intend to controvert all its aver-
ments, including averments of the grounds upon
which the court's jurisdiction depends, he may do so
by general denial subject to the obligations set forth
in Rule 11.

(c) Affirmative defenses.
In pleading to a preceding pleading, a party shall

set forth affirmatively accord and satisfaction, arbi-
tration and award, assumption of risk, contributory
negligence, discharge In bankruptcy, duress, estoppel,
failure of consideration, fraud, illegality, injury by
fellow servant, laches, license, payment, release, res
judicata, statute of frauds, statute of limitations,
waiver, and any other matter constituting an avoid-
ance or affirmative defense. When a party has mis-
takenly designated a aefense as a counterclaim or a
counterclaim as a defense, the court on terms, if
Justice so requires, shall treat the pleading as if there
had been a proper designation.

(d) Effect of failure to deny.
Averments in a pleading to which a responsive

pleading Is required, other than those as to the
amount of damage, are admitted when not denied
in the responsive pleading. Averments in a pleading
to which no responsive pleading is required or per-
mitted shall be taken as denied or avoided.

(e) Pleading to be concise and direct; consistency.
(1) Each averment of a pleading shall be simple,

concise, and direct. No technical forms of pleading
or motions are required.

(2) A party may set forth two or more statements
of a claim or defense alternately or hypothetically,
either in one count or defense or In separate counts
or defenses. When two or more statements are made
in the alternative and one of them if made independ-
ently wou!d be sufficient, the pleading is not made
insufficient by the insufficiency of one or more of the
alternative statements. A party may also state as
many separate claims or defenses as he has regard-
less of consistency and whether based on legal or on
equitable grounds or on both. All statements shall
be made subject to the obligations set forth in Rule 11.

(f) Construction of pleadings.
All pleadings shall be so construed as to do sub-

stantial justice.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). See former Equity Rules 25
(Bill of Complaint-Contents), and 30 (Answer-Con-
tents--Counterclaim). Compare 2 Ind. Stat. Ann.
(Burns, 1933) Hi 2-1004, 2-1015; 2 Ohio Gen. Code Ann.
(Page, 1926) §§ 11305, 11314; Utah Rev. Stat. Ann. (1933).
§ i 104-7-2, 104-9-1.

See Rule 19 (c) for the requirement of a statement in a
claim for relief of the names of persons who ought to be
parties and the reason for their omission.

See Rule 23 (b) for particular requirements as to the
complaint in a secondary action by shareholders.

Note to Subdivision (b). 1. This rule supersedes the
methods of pleading prescribed in U. S. C., Title 19, § 508
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(Persons making seizures pleading general issue and prov-
ing special matter); U. S. C., Title 3.5, former § 40d (Prov-
ing under general issue, upon notice, that a statement
in application for an extended patent is not true), former
§ 69 (now § 282) (Pleading and proof in actions for in-
fringement) and similar statutes.

2. This rule is, in part, former Equity Rule 30 (An-
swer-Contents--Counterclaim), with the matter on
denials largely from the Connecticut practice. See Conn.
Practice Book (1934) §§ 107, 108, and 122: Conn. Gen. Stat.
(1930) §§ 5508-5514. Compare the English practice, Eng-
lish Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 19, r. r. 17-20.

Note to Subdivision (c). This follows substantially
English Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 19, r. 15 and N. Y. C. P. A. (1937) § 242,
with "surprise" omitted in this rule.

Note to Subdivision (d). The first sentence is similar
to former Equity Rule 30 (Answer-Contents--Counter-
claim). For the second sentence see former Equity Rule
31 (Reply-When Required-When Cause at Issue). This
is similar to English Rules Under the Judicature Act
(The Annual Practice, 1937) 0. 19, r. r. 13, 18; and to
the practice in the States.

Note to Subdivision (e). This rule is an elaboration
upon former Equity Rule 30 (Answer-Contents-
Counterclaim), plus a statement of the actual practice
under some codes. Compare also former Equity Rule 18
(Pleadings-Technical Forms Abrogated). See Clark,
Code Pleading (1928), pp. 171-4. 432-5; Hankin, Alterna-
tive and Hypothetical Pleading (1924), 33 Yale L. J. 365.

Note to Subdivision (f). A provision of like import is
of frequent occurrence in the codes. Ill. Rev. Stat. (1937)
ch. 110, § 157 (3); 2 Minn. Stat. (Mason, 1927) §9266;
N. Y. C. P. A. (1937) § 275; 2 N. D. Comp. Laws Ann.
(1913) § 7458. CROSS RxWERENCES

Amendment of pleadings generally, see rule 15.
Defenses in law or fact, how presented, see rule 12 (b).
Joinder of claims, see rule 18.
Relief granted in judgment even if not demanded, see

rule 54 (c).
Reply to counterclaims denominated as such, see rule

7 (a).
FORMS

See Appendix to Forms.

RULE 9.-PLEADING SPECIAL MATTERS

(a) Capacity.
It is not necessary to aver the capacity of a party

to sue or be sued or the authority of a party to sue

or be sued in a representative capacity or the legal
existence of an organized association of persons that

is made a party, except to the extent required to

show the jurisdiction of the court. When a party

desires to raise an Issue as to the legal existence of

any party or the capacity of any party to sue or be

sued or the authority of a party to sue or be sued

in a representative capacity, he shall do so by spe-

cific negative averment, which shall include such

supporting particulars as are peculiarly within the

pleader's knowledge.

(b) Fraud, mistake, condition of the mind.
In all averments of fraud or mistake, the circum-

stances constituting fraud or mistake shall be stated

with particularity. Malice, intent, knowledge, and

other condition of mind of a person may be averred

generally.

(c) Conditions precedent.
In pleading the performance or occurrence of con-

ditions precedent, It is sufficient to aver generally

that all conditions precedent have been performed

or have occurred. A denial of performance or

occurrence shall be made specifically and with

particularity.

(d) Official document or act.
In pleading an official document or official act it

is sufficient to aver that the document was issued or
the act done in compliance with law.

(e) Judgment.
In pleading a judgment or decision of a domestic

or foreign court, judicial or quasijudicial tribunal,
or of a board or officer, it is sufficient to aver the
judgment or decision without setting forth matter

showing jurisdiction to render it.

(f) Time and place.
For the purpose of testing the sufficiency of a

pleading, averments of time and place are material

and shall be considered like all other averments of
material matter.

(g) Special damage.
When items of special damage are claimed, they

shall be specifically stated.

NOTES OF ADvIsORy COMMITTEE ON RuLES
Note to Subdivision (a). Compare former Equity Rule

25 (Bill of Complaint-Contents) requiring disability to
be stated; Utah Rev. Stat. Ann. (1933) § 104-13-15, enu-
merating a number of situations where a general averment
of capacity is sufficient. For provisions governing aver-
ment of Incorporation, see 2 Minn. Stat. (Mason, 1927)
§ 9271; N. Y. R. C. P. (1937) Rule 93; 2 N. D. Comp. Laws
Ann. (1913) § 7981 et seq.

Note to Subdivision (b). See English Rules Under the
Judicature Act (The Annual Practice, 1937) 0. 19, r. 22.

Note to Subdivision (c). The codes generally have this
or a similar provision. See English Rules Under the Judi-
cature Act (The Annual Practice, 1937) 0. 19, r. 14; 2
Minn. Stat. (Mason, 1927) § 9273; N. Y. R. C. P. (1937)
Rule 92; 2 N. D. Comp. Laws Ann. (1913) § 7461; 2 Wash.
Rev. Stat. Ann. (Remington, 1932) § 288.

Note to Subdivision (e). The rule expands the usual
code provisions on pleading a judgment by including
judgments or decisions of administrative tribunals and
foreign courts. Compare Ark. Civ. Code (Crawford, 1934)
q 141; 2 Minn. Stat. (Mason, 1927) § 9269; N. Y. R. C. P.
(1937) Rule 95; 2 Wash. Rev. Stat. Ann. (Remington,
1932) § 287.

CROSS REFERENCES

Capacity to sue or be sued, see rule 17 (c) and (d).
Pleading affirmative defenses, see rule 8 (c).
Proof of official record, see rule 44.

RULE 10.-FORM OF PLEADINGS

(a) Caption; names of parties.
Every pleading shall contain a caption setting forth

the name of the court, the title of the action, the file
number, and a designation as in Rule 7 (a). In the

complaint the title of the action shall include the
names of all the parties, but in other pleadings it

is sufficient to state the name of the first party on

each side with an appropriate indication of other
parties.

(b) Paragraphs; separate statements.
All averments of claim or defense shall be made

in numbered paragraphs, the contents of each of
which shall be limited as far as practicable to a state-
ment of a single set of circumstances; and a para-

graph may be referred to by number in all succeeding
pleadings. Each claim founded upon a separate

transaction or occurrence and each defense other

than denials shall be stated in a separate count or
defense whenever a separation facilitates the clear
presentation of the matters set forth.
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(c) Adoption by reference; exhibits.
Statements in a pleading may be adopted by ref-

erence in a different part of the same pleading or in
another pleading or in any motion. A copy of any

written instrument which is an exhibit to a pleading
is a part thereof for all purposes.

NOTES oF ADVISORY COMMITTEE ON RULES

The first sentence is derived in part from the opening
statement of former Equity Rule 25 (Bill of Complaint-
Contents). The remainder of the rule is an expansion
in conformity with usual state provisions. For numbered
paragraphs and separate statements, see Conn. Gen. Stat.
(1930) § 5513; II. Rev. Stat. (1937) ch. 110, § 157 (2);
N. Y. R. C. P. (1937) Rule 90. For incorporation by
reference, see N. Y. R. C. P. (1937) Rule 90. For written
instruments as exhibits, see Ill. Rev. Stat. (1937) ch. 110,
§ 160.

CROSS REFERENCES

Captions in motions and other papers, see rule 7 (b)
(2).

FORMS

See Appendix of Forms.

RULES OF THE SUPREME COURT OF THE UNITED STATES

Form of pleadings in original actions in Supreme Court
of the United States as governed by Federal Rules of
Civil Procedure, see rule 9, this Appendix.

RULE 11.-SIGNING OF PLEADINGS

Every pleading of a party represented by an attor-
ney shall be signed by at least one attorney of record
in his individual name, whose address shall be stated.
A party who Is not represented by an attorney shall
sign his pleading and state his address. Except when
otherwise specifically provided by rule or statute,
pleadings need not be verified or accompanied by affi-
davit. The rule in equity that the averments of an
answer under oath must be overcome by the testi-
mony of two witnesses or of one witness sustained by
corroborating circumstances Is abolished. The sig-
nature of an attorney constitutes a certificate by him
that he has read the pleading; that to the best of his
knowledge, information, and belief there is good
ground to support it; and that it is not interposed
for delay, If a pleading is not signed or is signed
with intent to defeat the purpose of this rule, it may
be stricken as sham and false and the action may

proceed as though the pleading had not been served.
For a wilful violation of this rule an attorney may be
subjected to appropriate disciplinary action. Simi-
lar action may be taken if scandalous or indecent
matter is inserted.

NOTES OF ADVISORY COMMITTEE ON RULES

This is substantially the content of former Equity
Rules 24 (Signature of Counsel) and 21 (Scandal and
Impertinence) consolidated and unified. Compare for-
mer Equity Rule 36 (Officers Before Whom Pleadings
Verified). Compare to similar purposes, English Rules
Under the Judicature Act (The Annual Practice, 1937)
0. 19, r. 4, and Great Australian Gold Mining Co. v.
Martin, L. R., 5 Ch. Div. 1, 10 (1877). Subscription of
pleadings is required in many codes. 2 Minn. Stat.
(Mason, 1927) 99265; N. Y. R. C. P. (1937) Rule 91;

2 N. D. Comp. Laws Ann. (1913) § 7455.
This rule expressly continues any statute which re-

quires a pleading to be verified or accompanied by an
affidavit, such as:

U. S. C., Title 28 former:
§ 381 (Preliminary injunctions and temporary re-

straining orders)
§ 762 (Suit against the United States).

U. S. C., Title 28, former § 829 (now § 1927) (Costs;
attorney liable for, when) is unaffected by this rule.

For complaints which must be verified under these
rules, see Rules 23 (b) (Secondary Action by Share-
holders) and 65 (Injunctions).

For abolition of the rule in equity that the averments
of an answer under oath must be overcome by the testi-
mony of two witnesses or of one witness sustained by
corroborating circumstances, see Pa. Stat. Ann. (Purdon,
1931) see 12 P. S. Pa., § 1222; for the rule in equity itself,
see Greenfield v. BlumCnthal, 69 F. 2d 294 (C. C. A. 3d,
1934).

CROSS REFERENCES

Notary public and other persons authorized to admin-
ister oaths required by laws of the United States, see
section 92a of Title 5, Executive Departments and Gov-
ernment Officers and Employees.

Signing of motions and other papers, see rule 7 (b)
(2).

RULE 12.-DEFENSES AND OBJECTIONS-WHEN AND

HOW PRESENTED-BY PLEADING OR MOTION-MO-
TION FOR JUDGMENT ON PLEADINGS

(a) When presented.
A defendant shall serve his answer within 20 days

after the service of the summons and complaint upon
him, unless the court directs otherwise when service
of process is made pursuant to Rule 4 (e). A party
served with a pleading stating a cross-claim against
him shall serve an answer thereto within 20 days
after the service upon him. The plaintiff shall serve
his reply to a counterclaim in the answer within 20
days after service of the answer or, if a reply is or-
dered by the court, within 20 days after service of the
order, unless the order otherwise directs. The
United States or an officer or agency thereof shall
serve an answer to the complaint or to a cross-claim,
or a reply to a counterclaim, within 60 days after
the service upon the United States attorney of the
pleading in which the claim is asserted. The service
of a motion permitted under this rule alters these
periods of time as follows, unless a different time is
fixed by order of the court: (1) if the court denies the
motion or postpones its disposition until the trial on
the merits, the responsive pleading shall be served
within 10 days after notice of the court's action;
(2) if the court grantsa motion for a more definite
statement the responsive pleading shall be served
within 10 days after the service of the more definite
statement.

(b) How presented.
Every defense, in law or fact, to a claim for relief

in any pleading, whether a claim, counterclaim,
cross-claim, or third-party claim, shall be asserted in
the responsive pleading thereto if one is required,
except that the following defenses may at the option
of the pleader be made by motion: (1) lack of juris-
diction over the subject matter, (2) lack of jurisdic-
tion over the person, (3) improper venue, (4) insuffi-
ciency of process, (5) insufficiency of service of proc-
ess, (6) failure to state a claim upon which relief
can be granted, (7) failure to join an indispensable
party. A motion making any of these defenses shall

be made before pleading if a further pleading is
permitted. No defense or objection is waived by
being joined with one or more other defenses or ob-
Jections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the ad-

verse party is not required to serve a responsive
pleading, he may assert at the trial any defense in
law or fact to that claim for relief. If, on a motion
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asserting the defense numbered (6) to dismiss for
failure of the pleading to state a claim upon which
relief can be granted, matters outside the pleading
are presented to and not excluded by the court, the
motion shall be treated as one for summary judg-
ment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to pre-
sent all material made pertinent to such a motion
by Rule 56.

(c) Motion for judgment on the pleadings.
After the pleadings are closed but within such time

as not to delay the trial, any party may move for
judgment on the pleadings. If, on a motion for
judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the
court, the motion shall be treated as one for sum-
mary judgment and disposed of as provided in Rule
56, and all parties shall be given reasonable oppor-
tunity to present all material made pertinent to such
a motion by Rule 56.

(d) Preliminary hearings.
The defenses specifically enumerated (1) -(7) in

subdivision (b) of this rule, whether made in a
pleading or by motion, and the motion for judg-
ment mentioned in subdivision (c) of this rule shall
be heard and determined before trial on application
of any party, unless the court orders that the hear-
ing and determination thereof be deferred until the
trial.

(e) Motion for more definite statement.
If a pleading to which a responsive pleading is per-

mitted is so vague or ambiguous that a party cannot
reasonably be required to frame a responsive plead-
ing, he may move for a more definite statement be-
fore interposing his responsive pleading. The mo-
tion shall point out the defects complained of and
the details desired. If the motion is granted and the
order of the court is not obeyed within 10 days after
notice of the order or within such other time as the
court may fix, the court may strike the pleading to
which the motion was directed or make such order
as it deems just.

(f) Motion to strike.
Upon motion made by a party before responding to

a pleading or, if no responsive pleading is permitted
by these rules, upon motion made by a party within
20 days after the service of the pleading upon him or
upon the court's own initiative at any time, the court
may order stricken from any pleading any insuffi-
cient defense or any redundant, immaterial, imperti-
nent, or scandalous matter.

(g) Consolidation of defenses.
A party who makes a motion under this rule may

join with it the other motions herein provided for
and then available to him. If a party makes a mo-
tion under this rule and does not include therein
all defenses and objections then available to him
which this rule permits to be raised by motion, he

shall not thereafter make a motion based on any
of the defenses or objections so omitted, except as
provided in subdivision (h) of this rule.

(h) Waiver of defenses.
A party waives all defenses and objections which

he does not present either by motion as hereinbefore

provided or, if he has made no motion, in his answer
or reply, except (1) that the defense of failure to
state a claim upon which relief can be granted, the
defense of failure to join an indispensable party, and
the objection of failure to state a legal defense to a
claim may also be made by a later pleading, if one
is permitted, or by motion for judgment on the plead-
ings or at the trial on the merits, and except (2) that,
whenever it appears by suggestion of the parties or
otherwise that the court lacks jurisdiction of the
subject matter, the court shall dismiss the action.
The objection or defense, if made at the trial, shall
be disposed of as provided in Rule 15 (b) in the light
of any evidence that may have been received. As
amended Dec. 27, 1946, effective March 19, 1948.

NOTES OF ADvISORY COMMITTEE ON RULES

Note to Subdivision (a). 1. Compare former Equity
Rules 12 (Issue of Subpoena-Time for Answer) and 31
(Reply-When Required-When Cause at Issue); 4 Mont.
Rev. Codes Ann. (1935) §§ 9107, 9158; N. Y. C. P. A. (1937)
§ 263; N. Y. R. C. P. (1937) Rules 109-111.

2. U. S. C., Title 28, former § 763 (now § 507) (Petition
in action against United States; service; appearance by
district attorney) provides that the United States as a
defendant shall have 60 days within which to answer
or otherwise defend. This and other statutes which pro-
vide 60 days for the United States or an officer or agency
thereof to answer or otherwise defend are continued
by this rule. Insofar as any statutes not excepted in
Rule 81 provide a different time for a defendant to de-
fend, such statutes are modified. See U. S. C., Title 28,
former § 45 (District courts; practice and procedure in
certain cases under the interstate commerce laws) (30
days).

3. Compare the last sentence of former Equity Rule 29
(Defenses-How Presented) and N. Y. C. P. A. (1937)
§ 283. See Rule 15 (a) for time within which to plead
to an amended pleading.

Note to Subdivisions (b) and (d). 1. See generally
former Equity Rules 29 (Defenses-How Presented), 33
(Testing Sufficiency of Defense), 43 (Defect of Parties--
Resisting Objection), and 44 (Defect of Parties-Tardy
Objection); N. Y. C. P. A. (1937) §§ 277-280; N. Y. R. C. P.
(1937) Rules 106-112; English Rules Under the Judi-
cature Act (The Annual Practice, 1937) 0. 25, r. r. 1--4;
Clark, Code Pleading (1928) pp. 371--381.

2. For provisions authorizing defenses to be made in
the answer or reply see English Rules Under the Judi-
cature Act (The Annual Practice, 1937) 0. 25, r. r. 1--4;
1 Miss. Code Ann. (1930) §§ 378, 379. Compare former
Equity Rule 29 (Defenses--How Presented); U. S. C.,
Title 28, former § 45 (District Courts; practice and pro-
cedure in certain cases under the interstate commerce
laws). U. S. C., Title 28, former § 45, substantially con-
tinued by this rule, provides: "No replication need be
filed to the answer, and objections to the sufficiency of
the petition or answer as not setting forth a cause of
action or defense must be taken at the final hearing
or by motion to dismiss the petition based on said
grounds, which motion may be made at any time before
answer is filed." Compare Calif. Code Clv. Proc. (Deer-
ing, 1937) § 433; 4 Nev. Comp. Laws (Hillyer, 1929) § 8600.
For provisions that the defendant may demur and an-
swer at the same time, see Calif. Code Civ. Proc. (Deering,
1937) § 431; 4 Nev. Comp. Laws (Hillyer, 1929) § 8598.

3. Former Equity Rule 29 (Defenses-How Presented)
abolished demurrers and provided that defenses in point
of law arising on the face of the bill should be made
by motion to dismiss or in the answer, with further
provision that every such point of law going to the
whole or material part of the cause or causes stated
might be called up and disposed of before final hearing
"at the discretion of the court." Likewise many state
practices have abolished the demurrer, or retain it only
to attack substantial and not formal defects. See 6
Tenn. Code Ann. (Williams, 1934) § 8784; Ala. Code Ann.
(Michie, 1928) § 9479; 2 Mass. Gen. Laws (Ter. Ed., 1932)
ch. 231, §§ 15-18; Kansas Gen. Stat. Ann. (1935) §§ 60-
705, 60-706.
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Note to Subdivision (c). Compare former Equity Rule
33 (Testing Sufficiency of Defense); N. Y. R. C. P. (1937)
Rules 111 and 112.

Note to Subdivisions (e) and (j). Compare former
Equity Rules 20 (Further and Particular Statement in
Pleading May Be Required) and 21 (Scandal and Im-
pertinence): English Rules Under the Judicature Act
(The Annual Practice, 1937) 0. 19, r. r. 7, 7a, 7b, 8;
4 Mont. Rev. Codes Ann. (1935) §§ 9166, 9167; N. Y. C. P. A.
(1937) § 247; N. Y. R. C. P. (1937) Rules 103, 115, 116,
117; Wyo. Rev. Stat. Ann. (Courtright, 1931) §189-1033,
89-1034.

Note to Subdivision (g). Compare Rules of the District
Court of the United States for the District of Columbia
(1937), Equity Rule 11; N. M. Rules of Pleading, Practice
and Procedure, 38 N. M. Rep. vii [105-4081 (1934); Wash.
Gen. Rules of the Superior Courts. 1 Wash. Rev. Stat. Ann.
(Remington, 1932) p. 160, Rule VI (e) and (f).

Note to Subdivision (h). Compare Calif. Code Civ.
Proc. (Deering, 1937) § 434; 2 Minn. Stat. (Mason, 1927)
§ 9252; N. Y. C. P. A. (1937) §§ 278 and 279; Wash. Gen.
Rules of the Superior CourtS, 1 Wash. Rev. Stat. Ann.
(Remington, 1932) p. 160, Rule VI (e). This rule con-
tinues U. S. C., Title 28, former § 80 (Dismissal or remand)
(of action over which district court lacks jurisdiction),
while U. S. C., Title 28, former § 399 (Amendments to show
diverse citizenship) is continued by Rule 15.

NOTES Os ADVISORY COMMITTEE ON AMENDMENTS To RULES

Note. Subdivision (a). Various minor alterations in
language have been made to improve the statement of the
rule. All references to bills of particulars have been
stricken in accordance with changes made in subdivision
(e).

Subdivision (b). The addition of defense (7), "failure
to join an indispensable party", cures an omission in the
rules, which are silent as to the mode of raising such
failure. See Commentary, Manner of Raising Objection
of Non-Joinder of Indispensable Party, 1940, 2 Fed. Rules
Serv. 658 and, 1942, 5 Fed. Rules Serv. 820. In one case,
United States v. Metropolitan Life Ins. Co., E. D. Pa. 1941,

36 F. Supp. 399, the failure to join an indispensable party
was raised under Rule 12 (c).

Rule 12 (b) (6), permitting a motion to dismiss for
failure of the complaint to state a claim on which relief
can be granted, is substantially the same as the old
demurrer for failure of a pleading to state a cause of
action. Some courts have held that as the rule by its
terms refers to statements in the complaint, extraneous
matter on affidavits, depositions or otherwise, may not be
introduced in support of the motion, or to resist it. On
the other hand, in many cases the district courts have
permitted the introduction of such material. When these
cases have reached circuit courts of appeals in situations
where the extraneous material so received shows that there
is no genuine issue as to any material question of fact and
that on the undisputed facts as disclosed by the affidavits
or depositions, one party or the other is entitled to judg-
ment as a matter of law, the circuit courts, properly
enough, have been reluctant to dispose of the case merely
on the face of the pleading, and in the interest of prompt
disposition of the action have made a final disposition of
it. In dealing with such situations the Second Circuit has
made the sound suggestion that whatever its label or
original basis, the motion may be treated as a motion for
summary judgment and disposed of as such. Samara v.
United States, C. C. A. 2d, 1942, 129 F. 2d 594, cert. den.,
1942, 317 U. S. 686. 63 S. Ct. 258; Boro Hall Corp. v. General
Motors Corp.. C. C. A. 2d, 1942, 124 F. 2d 822, cert. den., 1943,
317 U. S. 695, 63 S. Ct. 436. See also Kithcart v. Metro-
politan Life Ins. Co., C. C. A. 8th, 1945, 150 F. 2d 997, aff'g
62 F. Supp. 93.

It has also been suggested that this practice could be
justified on the ground that the federal rules permit
"speaking" motions. The Committee entertains the view
that on motion under Rule 12 (b) (6) to dismiss for failure
of the complaint to state a good claim, the trial court
should have authority to permit the introduction of
extraneous matter, such as may be offered on a motion for
summary judgment, and if it does not exclude such matter
the motion should then be treated as a motion for sum-
mary judgment and disposed of in the manner and on the
conditions stated in Rule 56 relating to summary judg-
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ments, and, of course, in such a situation, when the case
reaches the circuit court of appeals, that court should
treat the motion In the same way. The Committee
believes that such practice, however, should be tied to the
summary judgment rule. The term "speaking motion" is
not mentioned in the rules, and if there is such a thing its
limitations are undefined. Where extraneous matter is
received, by tying further proceedings to the summary
judgment rule the courts have a definite basis in the rules
for disposing of the motion.

The Committee emphasizes particularly the fact that
the summary judgment rule does not permit a case to be
disposed of by judgment on the merits on affidavits, which
disclose a conflict on a material issue of [act, and unless
this practice is tied to the summary judgment rule, the
extent to which a court, on the introduction of such
extraneous matter, may resolve questions of fact, on
conflicting proof would be left uncertain.

The decisions dealing with this general situatloi may
be generally grouped as follows: (1) cases dealing with
the use of affidavits and other extraneous material on
motions; (2) cases reversing judgments to prevent final
determination on mere pleading allegations alone.

Under group (1) are: B0ro Hall Corp. v. General Motors
Corp., C. C. A. 2d, 1942, 124 F. 2d 822, cert. den., 1943, 317
U. S. 695, 63 S. Ct. 436; Gallup v. Caldwell, C. C. A. 3d, 1941,
120 F. 2d 90; Central Mexico Light & Power Co. v. Munch,
C. C. A. 2d, 1940, 116 F. 2d 85; National Labor Relations
Board v. Montgomery Ward & Co., App. D. C. 1944, 79
U. S. App. D. C. 200, 144 F. 2d 528. cert. den., 1944, 65
S. Ct. 134; Urquhart v. American-La France Foamite Corp.,
App. D. C. 1944, 79 U. S. App. D. C. 219, 144 F. 2d 542;
Samara v. United States, C. C. A. 2d, 1942, 129 F. 2d 594;
Cohen v. American Window Glass Co., C. C. A. 2d, 1942,
126 F. 2d 111; Sperry Products Inc. v. Association of Amer-
ican Railroads, C. C. A. 2d, 1942, 132 F. 2d 408; Joint
Council Dining Car Employees Local 370 v. Delaware,
Lackawanna and Western R. Co., C. C. A. 2d, 1946, 157 F.
2d 417; Weeks v. Bareco Oil Co., C. C. A. 7th, 1941, 125 F.
2d 84; Carroll v. Morrison Hotel Corp., C. C. A. 7th, 1945,
149 F. 2d 404; Victory v. Manning, C. C. A. 3rd, 1942, 128
F. 2d 415; Locals No. 1470, No. 1469, and 1512 of Inter-
national Longshoremen's Association v. Southern Pacific
Co., C. C. A. 5th, 1942, 131 F. 2d 605; Lucking v. Delano,
C. C. A. 6th, 1942, 129 F. 2d 283; San Francisco Lodge No.
68 of International Association of Machinists v. Forrestal,
N. D. Cal. 1944, 58 F. Supp. 466; Benson v. Export Equip-
ment Corp., N. Mex. 1945, 164 P. 2d 380, construing New
Mexico rule identical with Rule 12 (b) (6); F. E. Myers &
Bros. Co. v. Gould Pumps, Inc., W. D. N. Y. 1946, 9 Fed.
Rules Serv. 12b, 33 Case 2, 5 F. R. D. 132. Cf. Kohler v.
Jacobs, C. C. A. 5th, 1943; 138 F. 2d 440; Cohen v. United
States, C. C. A. 8th, 1942, 129 F. 2d 733.

Under group (2) are: Sparks v. England, C. C. A. 8th,
1940, 113 P. 2d 579; Continental Collieries, Inc. v. Shober,
C. C. A. 3d, 1942, 130 F. 2d 631; Downey v. Palmer, C. C. A.
2d 1940, 114 F. 2d 116; DeLoach v. Crowley's Inc., C. C. A.
5th, 1942, 128 F. 2d 378; Leimer v. State Mutual Life As-
surance Co. of Worcester, Mass., C. C. A. 8th, 1940, 108 F.
2d 302; Rossiter v. Vogel, C. C. A. 2d, 1943, 134 F. 2d 908,
compare s. c., C. C. A. 2d, 1945, 148 F. 2d 292; Karl Kiefer
Machine Co. v. United States Bottlers Machinery Co.,
C. C. A. 7th, 1940, 113 F. 2d 356; Chicago Metallic Mfg. Co.
v. Edward Katzinger Co., C. C. A. 7th, 1941, 123 F. 2d 518;
Louisiana Farmers' Protective Union, Inc. v. Great At-
lantic & Pacific Tea Co. of America, Inc., C. C. A. 8th,
1942, 131 P. 2d 419; Publicity Bldg. Realty Corp. v. Hanne-
gan, C. C. A. 8th, 1943, 139 P. 2d 583; Dioguardi v. Durning,
C. C. A. 2d, 1944, 139 F. 2d 774; Package Closure Corp. v.
Sealright Co., Inc., C. C. A. 2d, 1944, 141 F. 2d 972; Tahir
Erk v. Glenn L. Martin Co., C. C. A. 4th, 1941, 116 F. 2d
865; Bell v. Preferred Life Assurance Society of Montgom-
ery, Ala., 1943, 320 U. S. 238, 64 S. Ct. 5.

The addition at the end of subdivision (b) makes it
clear that on a motion under Rule 12 (b) (6) extraneous
material may not be considered if the court excludes it,
but that if the court does not exclude such material the
motion shall be treated as a motion for summary judg-
ment and disposed of as provided in Rule 56. It will also
be observed that if a motion under Rule 12 (b) (6) is thus
converted into a summary judgment motion, the amend-
ment insures that both parties shall be given a reasonable
opportunity to submit affidavits and extraneous proofs to
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avoid taking a party by surprise through the conversion of
the motion into a motion for summary judgment. In
this manner and to this extent the amendment regu-
larizes the practice above described. As the courts are
already dealing with cases in this way, the effect of this
amendment is really only to define the practice carefully
and apply the requirements of the summary judgment
rule in the disposition of the motion.

Subdivision (c). The sentence appended to subdivision
(c) performs the same function and is grounded on the
same reasons as the corresponding sentence added in
subdivision (b).

Subdivision (d). The change here was made necessary

because of the addition of defense (7) in subdivision (b).

Subdivision (e). References in this subdivision to a bill
of particulars have been deleted, and the motion provided

for Is confined to one for a more definite statement, to be

obtained only in cases where the movant cannot reason-

ably be required to frame an answer or other responsive

pleading to the pleading in question. With respect to

preparations for trial, the party is properly relegated to the
various methods of examination and discovery provided In
Io' rules for that purpose. Slusher v. Jones, E. D. Ky.
1943. 7 Fed. Rules Serv. 12e.231. Case 5. 3 F. R. D. 168: Best
Foods, Inc. v. General Mills, Inc., D. Del. 1943, 7 Fed. Rules

Serv. 12e.231, Case 7, 3 F. R. D. 275; Braden v. Callaway,
E. D. Tenn. 1943, 8 Fed. Rules Serv. 12e.231, Case 1
("... most courts . . . conclude that the definiteness
required is only such as will be sufficient for the party to
prepare responsive pleadings"). Accordingly, the refer-
ence to the 20 day time limit has also been eliminated,
since the purpose of this present provision is to state a

time period where the motion for a bill Is made for the
purpose of preparing for trial.

Rule 12 (e) as originally drawn has been the subject of
more judicial rulings than any other part of the rules, and

has been much criticized by commentators, judges and
members of the bar. See general discussion and cases
cited in 1 Moore's Federal Practice, 1938, Cum. Supple-
ment, § 12.07, under "Page 657"; also, Holtzoff, New Federal
Procedure and the Courts, 1940, 35-41. And compare vote
of Second Circuit Conference of Circuit and District
Judges, June 1940, recommending the abolition of the bill
of particulars; Sun Valley Mfg. Co. v. Mylish, E. D. Pa.

1944, 8 Fed. Rules Serv. 12e.231, Case 6 ("Our experience
• . . has demonstrated not only that 'the office of the bill
of particulars is fast becoming obsolete' . . . but that in
view of the adequate discovery procedure available under
the Rules, motions for bills of particulars should be abol-
ished altogether."); Walling v. American Steamship Co.,
W. D. N. Y. 1945, 4 F. R. D. 355, 8 Fed. Rules Serv. 12e.244,
Case 8 (" . . the adoption of the rule was ill advised.
It has led to confusion, duplication and delay.") The
tendency of some courts freely to grant extended bills of
particulars has served to neutralize any helpful benefits
derived from Rule 8, and has overlooked the intended use
of the rules on depositions and discovery. The words "or
to prepare for trial"-eliminated by the proposed amend-
ment-have sometimes been seized upon as grounds for
compulsory statement in the opposing pleading of all the
details which the movant would have to meet at the trial.
On the other hand, many courts have in effect read these
words out of the rule. See Walling v. Alabama Pipe Co.,
W. D. Mo. 1942, 3 F. R. D. 159, 6 Fed. Rules Serv. 12e.244,
Case 7; Fleming v. Mason & Dixon Lines, Inc., E. D. Tenn.
1941. 42 F. Supp. 230; Kellogg Co. v. National Biscuit Co.,
D. N. J. 1941, 38 F. Supp. 643; Brown v. H. L. Green Co.,
S. D. N. Y. 1943, 7 Fed. Rules Serv. 12e.231, Case 6; Pedersen
v. Standard Accident Ins. Co., W. D. Mo. 1945. 8 Fed. Rules
Serv. 12e.231, Case 8; Bowles v. Ohse, D. Neb. 1945.4 F. R. D.
403. 9 Fed. Rules Serv. 12e.231, Case 1; Klages v. Cohen,
E. D. N. Y. 1945. 9 Fed. Rules Serv. 8a.25, Case 4; Bowles v.
Lawrence, D. Mass. 1945, 8 Fed. Rules Serv. 12e.231, Case 19;
McKinney Tool & Mfg. Co. v. Hoyt, N. D. Ohio 1945. 9 Fed.
Rules Serv. 12e.235, Case 1; Bowles v. Jack, D. Minn. 1945,
5 F. R. D. 1, 9 Fed. Rules Serv. 12e.244, Case 9. And it has
been urged from the bench that the phrase be stricken.
Poole v. White, N. D. W. Va. 1941. 5 Fed. Rules Serv.
12e.231, Case 4, 2 F. R. D. 40. See also Bowles v. Gabel,
W. D. Mo. 1946, 9 Fed. Rules Serv. 12e.244, Case 10 ("The
courts have never favored that portion of the rules which
undertook to justify a motion of this kind for the purpose
of aiding counsel in preparing his case for trial.").

Subdivision (f). This amendment affords a specific
method of raising the Insufficiency of a defense, a matter
which has troubled some courts, although attack has been
permitted in one way or another. See Dysart v. Reming-
ton-Rand, Inc., D. Conn. 1939, 31 F. Supp. 296; Eastman
Kodak Co. v. McAuley, S. D. N. Y. 1941, 4 Fed. Rules Serv.
12f.21, Case 8, 2 F. R. D. 21; Schenley Distillers Corp. v.
Renken, E. D. S. C. 1940, 34 F. Supp. 678; Yale Transport
Corp. v. Yellow Truck & Coach Mfg. Co., S. D. N. Y. 1944,
3 F. R. D. 440; United States v. Turner Milk Co., N. D. Ill.
1941, 4 Fed. Rules Serv. 12b.51, Case 3, 1 F. R. D. 643; Teiger
v. Stephan Oderwald, Inc., S. D. N. Y. 1940, 31 F. Supp. 626;
Teplitsky v. Pennsylvania R. Co., N. D. Ill. 1941, 38 F. Supp.
535; Gallagher v. Carroll, E. D. N. Y. 1939, 27 F. Su-1p. 568;
United States v. Palmer, S. D. N. Y. 1939, 28 F. Supp. 936.
And see Indemnity Ins. Co. of North America v. Pan Amer-
ioan Airways, Inc., S. D. N. Y. 1944, 58 F. Supp. 338; Com-
mentary, Modes of Attacking Insufficient Defenses in the
Answer, 1939, 1 Fed. Rules Serv. 669, 1940, 2 Fed. Rules
Serv. 640.

Subdivision (g). The change in title conforms with the
companion provision in subdivision (h).

The alteration of the "except" clause requires that other
than provided in subdivision (h) a party who resorts to a
motion to raise defenses specified in the rule, must Include
in one motion all that are then available to him. Under
the original rule defenses which could be raised by motion
were divided into two groups which could be the subjects
of two successive motions.

Subdivision (h). The addition of the phrase relating tn
indispensable parties is one of necessity.

EFFECT1vE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CRoss REFERENCES

Demurrers abolished, see rule 7 (c).
Dismissal of actions-

Claims of opposing party, judgment on counter-
claim or cross-claim, see rule 13 (i).

Class actions, see rule 23 (c).
Costs of previously-dismissed action, see rule

41 (d).
Depositions, right to use depositions in former ac-

tion, see rule 26 (d).
Failure to serve answers to interrogatories, see rule

37 (d).
Findings of fact and conclusions of law, necessity,

see rule 52 (a).
Voluntary and involuntary dismissal, see rule 41.

District courts-
Jurisdiction, see chapter 85 of this title.
Trials, hearings, and orders in chambers, see rule

77 (b).
Venue, see chapter 87 of this title.

Evidence on motions, see rule 43 (e).
Findings of fact and conclusions of law unnecessary,

see rule 52 (a).
Indication of simplicity and brevity of statement, see

rule 84.
Judgment, definition of, see rule 54 (c).
Motions-

Adoption of statement by reference, see rule 10 (c).
Courts always open for making, see section 452 of

this title.
Evidence on, see rule 43 (e).
Extension of time, see rule 6 (b).
Form of, see rule 7 (b).
Motion day and oral hearings, see rule 78.
Technical forms not required, see rule 8 (e) (1).
Time for motions generally, see rule 6 (d).

Parties-
Necessary joinder, see rule 19.
Third-party defendant, defenses to third-party

plaintiff and plaintiff's claims, see rule 14 (a).
Pleadings-

Affirmative defenses, see rule 8 (c).
Form of, see rule 10.
Pleadings allowed, see rule 7 (a).
Striking for failure to serve answer to interroga-

tory, see rule 37 (d).
Waiver, objections to venue, see section 1406 of this

title.
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FEDERAL RULE OF CRIMINAL PROCEDURE

Bill of particulars, see rule 7 (f), Title 18, Appendix,
Crimes and Criminal Procedure.

Demurrers as abolished, see rule 12 (a).
Motion raising defenses and objections, see rule 12 (b)

and note of Advisory Committee under the rule.

FORMS

Answer presenting defenses under subd. (b) of this
rule, see form 20, Appendix of Forms.

Motion to dismiss, presenting defenses of failure to
state a claim, of lack of service of process, of improper
venue, and of lack of jurisdiction under subd. (b) of this
rule, see form 19.

RULE 13.-COUNTERCLAIM AND CROSS-CLAIM

(a) Compulsory ccunterclaims.

A pleading shall state as a counterclaim any claim
which at the time of serving the pleading the pleader
has against any opposing party, if it arises out of
the transaction or occurrence that is the subject mat-
ter of the opposing party's claim and does not require
for its adjudication the presence of third parties of
whom the court cannot acquire jurisdiction, except
that such a claim need not be so stated if at the time
the action was commenced the claim was the subject
of another pending action.

(b) Permissive counterclaims.
A pleading may state as a counterclaim any claim

against an opposing party not arising out of the
transaction or occurrence that is the subject matter
of the opposing party's claim.

(c) Counterclaim exceeding opposing claim.
A counterclaim may or may not diminish or defeat

the recovery sought by the opposing party. It may
claim relief exceeding in amount or different in kind
from that sought in the pleading of the opposing
party.

(d) Counterclaim against the United States.
These rules shall not be construed to enlarge be-

yond the limits now fixed by law the right to assert
counterclaims or to claim credits against the United
States or an officer or agency thereof.

(e) Counterclaim maturing or acquired after pleading.
A claim which either matured or was acquired

by the pleader after serving his pleading may, with
the permission of the court, be presented as a coun-
terclaim by supplemental pleading.

(f) Omitted counterclaim.
When a pleader fails to set up a counterclaim

through oversight, inadvertence, or excusable neg-
lect, or when justice requires, he may by leave of
court set up the counterclaim by amendment.

(g) Cross-claim against co-party.
A pleading may state as a cross-claim any claim

by one party against a co-party arising out of the
transaction or occurrence that is the subject matter
either of the original action or of a counterclaim
therein or relating to any property that is the subject
matter of the original action. Such cross-claim may
include a claim that the party against whom it is
asserted is or may be liable to the cross-claimant for
all, or part of a claim asserted in the action against
the cross-claimant.

(h) Additional parties may be brought in.
When the presence of parties other than those to

the original action is required for the granting of

complete relief in the determination of a counter-
claim or cross-claim, the court shall order them to
be brought in as defendants as provided in these rules,
if jurisdiction of them can be obtained and their
joinder will not deprive the court of jurisdiction of
the action.

(i) Separate trials; separate judgments.
If the court orders separate trials as provided In

Rule 42 (b), judgment on a counterclaim or cross-
claim may be rendered in accordance with the terms
of Rule 54 (b) when the court has jurisdiction so to
do, even if the claims of the opposing party have
been dismissed or otherwise disposed of. As
amended Dec. 27, 1946, effective March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

1. This is substantially former Equity Rule 30 (Answer-
Contents-Counterclaim), broadened to include legal as
well as equitable counterclaims.

2. Compare the English practice, English Rules Under the
Judicature Act (The Annual Practice, 1937) 0. 19, r. r. 2
and 3, and 0. 21, r. r. 10-17; Beddall v. Maitland, L. R. 17
Ch. Div. 174, 181, 182 (1881).

3. Certain States have also adopted almost unrestricted
provisions concerning both the subject matter of and the
parties to a counterclaim. This seems to be the modern
tendency. Ark. Civ. Code (Crawford, 1934) §§ 117 (as
amended) and 118; N. J. Comp. Stat. (2 Cum. Supp. 1911-
1924), N. Y. C. P. A. (1937) §9 262, 266, 267 (all as amended,
Laws of 1936, ch. 324), 268, 269, and 271; Wis. Stat. (1935)
1263.14 (1) (c).

4. Most codes do not expressly provide for a counter-
claim in the reply. Clark, Code Pleading (1928), p. 486.
Ky. Codes (Carroll, 1932) Civ. Pract. § 98 does provide,
however, for such counterclaim.

5. The provisions of this rule respecting counterclaims
are subject to Rule 82 (Jurisdiction and Venue Unaf-
fected). For a discussion of Federal jurisdiction and venue
in regard to counterclaims and cross-claims, see Shulman
and Jaegerman, Some Jurisdictional Limitations in Fed-
eral PrOcedure (1936), 45 Yale L. J. 393, 410 et seq.

6. This rule does not affect such statutes of the United
States as U. S. C., Title 28, former § 41 (1) (now §§ 1332,
1345, 1359) (United States as plaintiff; civil suits at
common law and in equity), relating to assigned claims
in actions based on diversity of citizenship.

7. If the action proceeds to judgment without the in-
terposition of a counterclaim as required by subdivision
(a) of this rule, the counterclaim is barred. See Amer-
ican Mills Co. v. American Surety Co., 260 U. S. 360, 43 S.
Ct. 149, 67 L. Ed. 306 (1922); Marconi Wireless Telegraph
Co. v. National Electric Signalling Co., 206 Fed. 295
(E. D. N. Y., 1913); Hopkins, Federal Equity Rules (8th
ed., 1933), p. 213; Simkins, Federal Practice (1934), p. 663.

8. For allowance of credits against the United States see
U. S. C., Title 26, § 3772 (a) (1) (2) (b) (Suits for re-
funds of internal revenue taxes-limitations); U. S. C.,
Title 28, former § 774 (now § 2406) (Suits by United
States against individuals; credits), former § 775 (Suits
under postal laws; credits); U. S. C., Title 31, § 227 (Off-
sets against judgments and claims against United States).

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. Subdivision (a). The use of the word "filing"
was inadvertent. The word "serving" conforms with
subdivision (e) and with usage generally throughout the
rules.

The removal of the phrase "not the subject of a pend-
ing action" and the addition of the new clause at the end
of the subdivision is designed to eliminate the ambiguity
noted in Prudential Insurance Co. of America v. Saxe,
App. D. C. 1943, 77 U. S. App. D. C. 144, 134 F. 2d 16, 33-34,
cert. den., 1943, 319 U. S. 745, 63 S. Ct. 1033. The rewording
of the subdivision in this respect insures against an un-
desirable possibility presented under the original rule
whereby a party having a claim which would be the sub-
ject of a compulsory counterclaim could avoid stating it
as such by bringing an independent action In another
court after the commencement of the federal action but
before serving his pleading in the federal action.
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Subdivision (g). The amendment is to care for a situa-
tion such as where a second mortgagee is made defendant
in a foreclosure proceeding and wishes to file a cross-
complaint against the mortgagor in order to secure a per-
sonal judgment for the indebtedness and foreclose his
lien. A claim of this sort by the second mortgagee may
not necessarily arise out of the transaction or occurrence
that is the subject matter of the original action under the
terms of Rule 13 (g).

Subdivision (t). The change clarifies the Interdepend-
ence of Rules 13 (1) and 54 (b).

EFFECTIVE DATE or AMENDMENT
Effective date of amendment to this rule see Rule 86 (b).

CROSS REFERENCES
Counterclaim-

Default judgment against counter-claimants, see
rule 55 (d).

Dismissal, see rule 41 (c).
Mistake In designation of defense, see rule 8 (c).
Reply, see rule 7 (a).
Requisites of pleading, see rule 8 (a).
Service of pleadings, numerous defendants, see

rule 5 (c).
Summary judgment, see rule 56 (a), (b).
Third party practice, see rule 14 (a).
Time for reply by United States, see rule 12 (a).
Time of service of reply, see rule 12 (a).
Voluntary dismissal, see rule 41 (a) (2).

Cross-claim-
Answer to, if answer contains a cross-claim, see

rule 7 (a).
Default judgment against, see rule 55 (d).
Dismissal, see rule 41 (c).
Joinder, see rule 18 (a).
Requisites of pleading, see rule 8 (a).
Service of pleadings, numerous defendants, see

rule 5 (c).
Summary judgment, see rule 56 (a), (b).
Third party practice, see rule 14 (a).
Time for answer by United States, see rule 12 (a).

FORMS

Counterclaim, see forms 20 and 21, Appendix of Forms.
Cross-claim, see form 20.

RULE 14.-TMRD-PARTY PRACTICE

(a) When defendant may bring in third party.
Before the service of his answer a defendant may

move ex parte or, after the service of his answer, on

notice to the plaintiff, for leave as a third-party
plaintiff to serve a summons and complaint upon a

person not a party to the action who is or may be
liable to him for all or part of the plaintiff's claim
against him. If the motion is granted and the sum-
mons and complaint are served, the person so served,
hereinafter called the third-party defendant, shall
make his defenses to the third-party plaintiff's claim
as provided in Rule 12 and his counterclaims against

the third-party plaintiff and cross-claims against
other third-party defendants as provided in Rule 13.
The third-party defendant may assert against the
plaintiff any defenses which the third-party plain-

tiff has to the plaintiff's claim. The third-party de-

fendant may also assert any claim against the plain-
tiff arising out of the transaction or occurrence that
is the subject matter of the plaintiff's claim against
the third-party plaintiff. The plaintiff may assert
any claim against the third-party defendant arising

out of the transaction or occurrence that is the sub-
ject matter of the plaintiff's claim against the third-
party plaintiff, and the third-party defendant there-
upon shall assert his defenses as provided in Rule 12

and his counterclaims and cross-claims as provided
in Rule 13. A third-party defendant may proceed
under this rule against any person not a party to the

action who is or may be liable to him for all or part of
the claim made in the action against the third-
party defendant.

(b) When plaintiff may bring in third party.
When a counterclaim is asserted against a plain-

tiff, he may cause a third party to be brought in
under circumstances which under this rule would
entitle a defendant to do so. As amended Dec. 27,
1946, effective March 19, 1948.

NOTES or ADvisoRy COMMITrEE ON RULES

Third-party impleader is in some aspects a modern in-
novation in law and equity although well known in ad-
miralty. Because of its many advantages a liberal pro-
cedure with respect to it has developed in England, in
the Federal admiralty courts, and in some American State
jurisdictions. See English Rules Under the Judicature
Act (The Annual Practice, 1937) 0. 16A, r. r. 1-13; United
States Supreme Court Admiralty Rules (1920), Rule 56
(Right to Bring in Party Jointly Liable); Pa. Stat. Ann.
(Purdon, 1936) Title 12. § 141; WIs. Stat. (1935) §§ 260.19.
260.20; N. Y. C. P. A. (1937) §§ 193 (2), 211 (a). Compare
La. Code Pract. (Dart, 1932) §§ 378-388. For the practice
in Texas as developed by judicial decision, see Lottman v.
Cuilla, 288 S. W. 123, 126 (Tex., 1926). For a treatment
of this subject see Gregory. Legislative Loss Distribution
in Negligence Actions (1936); Shulman and Jaegerman.
Some Jurisdictional Limitations on Federal Procedure
(1936), 45 Yale L. J. 393, 417, at seq.

Third-party Impleader under the former conformity act
has been applied in actions at law in the Federal courts.
Lowry and Co., Inc., v. National City Bank of New York,
29 F. 2d 895 (S. D. N. Y., 1928); Yellow Cab Co. of Phila-
delphia v. Rodgers. 61 F. 2d 729 (C. C. A. 3d, 1932).
NoTzs oF AvvisoRy CommnrrE ON Au MNDMENTs TO RuLzs

Note. The provisions in Rule 14 (a) which relate to
the impleading of a third party who is or may be liable
to the plaintiff have been deleted by the proposed amend-
ment. It has been held that under Rule 14 (a) the plain-
tiff need not amend his complaint to state a claim against
such third party if he does not wish to do so. Satink v.
Holland Township, D. N. J. 1940, 31 F. Supp. 229, noted,
1940, 88 U. Pa. L. Rev. 751; Connelly v. Bender, E. D. Mich.
1941, 46 F. Supp. 368; Whitmire v. Partin (Milton), E. D.
Tenn. 1941, 2 F. R. D. 83, 5 Fed. Rules Serv. 14a.513, Case
2; Crim v. Lumbermen's Mutual Casualty Co., D. D. C. 1939,
26 P. Supp. 715; Carbola Chemical Co., Inc. v. Trundle,
S. D. N. Y. 1943. 3 F. R. D. 502, 7 Fed. Rules Serv. 14a.224,
Case 1; Roadway Express, Inc. v. Automobile Ins. Co. of
Hartford, Conn. (Providence Washington Ins. Co.), N. D.
Ohio 1945, 8 Fed. Rules Serv. 14a.513, Case 3. In Delano
v. Ives, E. D. Pa. 1941, 40 F. Supp. 672, the court said:
"... the weight of authority is to the effect that a de-
fendant cannot compel the plaintiff, who has sued him,
to sue also a third party whom he does not wish to sue,
by tendering in a third party complaint the third party
as an additional defendant directly liable to the plaintiff."
Thus impleader here amounts to no more than a mere
offer of a party to the plaintiff, and if he rejects it, the
attempt is a time-consuming futility. See Satink v.
Holland Township, supra; Malkin v. Arundel Corp., D. Md.
1941, 36 F. Supp. 948; also Koenigsberger, Suggestions for
Changes in the Federal Rules of Civil Procedure, 1941, 4
Fed. Rules Serv. 1010. But cf. Atlantic Coast Line R. Co. v.
United States Fidelity & Guaranty Co., M. D. Ga. 1943,
52 P. Supp. 177. Moreover, in any case where the plain-
tiff could not have joined the third party originally be-
cause of Jurisdictional limitations such as lack of diversity
of citizenship, the majority view is that any attempt by
the plaintiff to amend his complaint and assert a claim
against the impleaded third party would be unavailing.
Hoskie v. Prudential Ins. Co. of America (Lorrac Real
Estate Corp.), E. D. N. Y. 1941, 39 F. Supp. 305; Johnson v.
G. J. Sherrard Co. (New England Telephone & Tele-
graph Co.), D. Mass. 1941, 5 Fed. Rules Serv. 14a.511, Case 1,
2 F. R. D. 164; Thompson v. Cranston, W. D. N. Y. 1942,
6 Fed. Rules Serv. 14a.511, Case 1, 2 F. R. D. 270, afrd
C. C. A. 2d, 1942. 132 F. 2d 631, cert. den., 1943, 319 U. S.
741, 63 S. Ct. 1028; Friend v. Middle Atlantic Transporta-
tion Co., C. C. A. 2d, 1946, 153 F. 2d 778, cert. den., 1946,
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66 S. Ct. 1370; Herrington v. Jones, E. D. La. 1941, 5 Fed.
Rules Serv. 14a.511, Case 2, 2 F. R. D. 108; Banks v. Em-
ployers' Liability Assurance Corp. (Central Surety & Ins.
Corp.), W. D. Mo. 1943, 7 Fed. Rules Serv. 14a.11, Case 2;
Saunders v. Baltimore & Ohio R. Co., S. D. W. Va. 1945,
9 Fed. Rules Serv. 14a.62, Case 2; Hull v. United States
Rubber Co. (Johnson Larsen & Co.), E. D. Mich. 1945,9 Fed.
Rules Serv. 14a.62, Case 3. See also concurring opinion
of Circuit Judge Minton in People of State of Illinois
for use of Trust Co. of Chicago v. Maryland Casualty
Co., C. C. A. 7th, 1942, 132 F. 2d 850, 853. Contra: Sklar v.
Hayes (Singer), E. D. Pa. 1941, 4 Fed. Rules Serv. 14a.511,
Case 2, 1 F. R. D. 594. Discussion of the problem will be
found in Commentary, Amendment of Plaintiff's Pleading
to Assert Claim Against Third-Party Defendant, 1942,
5 Fed. Rules Serv. 811; Commentary, Federal Jurisdiction
in Third-Party Practice, 1943, 6 Fed. Rules Serv. 766;
Koltzoff, Some Problems Under Federal Third-Party Prac-
tice, 1941, 3 La. L. Rev. 408, 419--420; 1 Moore's Federal
Practice, 1938, Cum. Supplement § 14.08. For these rea-
sons therefore, the words "or to the plaintiff" in the first
sentence of subdivision (a) have been removed by the
amendment; and in conformance therewith the words
"the plaintiff" in the second sentence of the subdivision,
and the words "or to the third-party plaintiff" in the
concluding sentence thereof have likewise been elimi-
nated.

The third sentence of Rule 14 (a) has been expanded to
clarify the right of the third-party defendant to assert
any defenses which the third-party plaintiff may have to
the plaintiff's claim. This protects the impleaded third-
party defendant where the third-party plaintiff falls or
neglects to assert a proper defense to the plaintiff's
action. A new sentence has also been inserted giving the
third-party defendant the right to assert directly against
the original plaintiff any claim arising out of the trans-
action or occurrence that is the subject matter of the
plaintiff's claim against the third-party plaintiff. This
permits all claims arising out of the same transaction
or occurrence to be heard and determined in the same
action. See Atlantic Coast Line R. Co. v. United States
Fidelity & Guaranty Co., M. D. Ga. 1943, 52 F. Supp. 177.
Accordingly, the next to the last sentence of subdivision
(a) has also been revised to make clear that the plaintiff
may, if he desires, assert directly against the third-party
defendant either by amendment or by a new pleading any
claim he may have against him arising out of the trans-
action or occurrence that is the subject matter of the
plaintiff's claim against the third-party plaintiff. In
such a case, the third-party defendant then is entitled
to assert the defenses, counter-claims and cross-claims
provided In Rules 12 and 13.

The sentence reading "The third-party defendant is
bound by the adjudication of the third-party plaintiff's
liability to the plaintiff, as well as of his own to the plain-
tiff, or to the third-party plaintiff" has been stricken from
Rule 14 (a), not to change the law, but because the sen-
tence states a rule of substantive law which is not within
the scope of a procedural rule. It is not the purpose of
the rules to state the effect of a judgment.

The elimination of the words "the third-party plain-
tiff, or any other party" from the second sentence of Rule
14 (a), together with the insertion of the new phrases
therein, are not changes of substance but are merely for
the purpose of clarification.

FFEcTIVE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES
Third party answer, service of third party complaint,

see rule 7 (a).
Third Party Claim-

Dismissal of, see rule 41 (c).
Joinder, see rule 18 (a).
Judgment on less than all claims, see rule 54 (b).
Requisites, see rule 8 (a).
Separate trial, see rule 42 (b).

Third party complaint, leave to summon person not
an original party, see rule 7 (a).

Third party plaintiff, default judgment against, see
rule 55 (d).

Third party complaint, see form 22, Appendix of Forms.

RULE 15.-AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments.
A party may amend his pleading once as a matter

of course at any time before a responsive pleading
is served or, if the pleading is one to which no re-
sponsive pleading is permitted and the action has
not been placed upon the trial calendar, he may so
amend it at any time within 20 days after it is
served. Otherwise a party may amend his plead-
ing only by leave of court or by written consent of
the adverse party; and leave shall be freely given
when Justice so requires. A party shall plead in re-
sponse to an amended pleading within the time re-
maining for response to the original pleading or
within 10 days after service of the amended plead-
ing, whichever period may be the longer, unless the
court otherwise orders.

(b) Amendments to conform to the evidence.
When issues not raised by the pleadings are tried

by express or implied consent of the parties, they
shall be treated in all respects as if they had been
raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to con-
form to the evidence and to raise these issues may
be made upon motion of any party at any time, even
after judgment; but failure so to amend does not
affect the result of the trial of these issues. If evi-
dence is objected to at the trial on the ground that
it is not within the issues made by the pleadings, the
court may allow the pleadings to be amended and
shall do so freely when the presentation of the mer-
its of the action will be subserved thereby and the
objecting party fails to satisfy the court that the
admission of such evidence would prejudice him in
maintaining his action or defense upon the merits.
The court may grant a continuance to enable the
objecting party to meet such evidence.

(c) Relation back of amendments.
Whenever the claim or defense asserted in the

amended pleading arose out of the conduct, transac-
tion, or occurrence set forth or attempted to be set
forth in the original pleading, the amendment re-
lates back to the date of the original pleading.

(d) Supplemental pleadings.
Upon motion of a party the court may, upon rea-

sonable notice and upon such terms as are Just, per-

mit him to serve a supplemental pleading setting forth

transactions or occurrences or events which have
happened since the date of the pleading sought to be

supplemented. If the court deems it advisable that
the adverse party plead thereto, it shall so order,
specifying the time therefor.

NOTES OF ADVISORY COMMITTEE ON RULES

See generally for the present federal practice, former
Equity Rules 19 (Amendments Generally), 28 (Amend-
ment of Bill as of Course), 32 (Answer to Amended Bill),
34 (Supplemental Pleading), and 35 (Bills of Revivor and
Supplemental Bills-Form); U. S. C., Title 28, former
§ 399 (now § 1653) (Amendments to show diverse citizen-
ship) and former § 777 (Defects of Form; amendments).
See English Rules Under the Judicature Act (The An-
nual Practice, 1937) 0. 28, r. r. 1-13; 0. 20, r. 4; 0. 24,
r. r. 1-3.

Note to Subdivision (a). The right to serve an amend-
ed pleading once as of course is common. 4 Mont.
Rev. Codes Ann. (1935) § 9186; 1 Ore. Code Ann. (1930)
§ 1-904; 1 S. C. Code (Michie, 1932) § 493; English Rules
Under the Judicature Act (The Annual Practice, 1937)
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0. 28, r. 2. Provision for amendment of pleading before
trial, by leave of court, is in almost every code. If there
Is no statute the power of the court to grant leave is said
to be inherent. Clark, Code Pleading, (1928) pp. 498, 509.

Note to Subdivision (b). Compare former Equity Rule
19 (Amendments Generally) and code provisions which
allow an amendment "at any time in furtherance of
justice," (e. g., Ark. Civ. Code (Crawford, 1934) § 155)
and which allow an amendment of pleadings to conform
to the evidence, where the adverse party has not been
misled and prejudiced (e. g., N. M. Stat. Ann. (Court-
right, 1929) §§ 105-601, 105-602).

Note to Subdivision (c). "Relation back" is a well rec-
ognized doctrine of recent and now more frequent appli-
cation. Compare Ala. Code Ann. (Michie, 1928) § 9513:
Ill. Rev. Stat. (1937) ch. 110, § 170 (2); 2 Wash. Rev. Stat.
Ann. (Remington, 1932) § 308-3 (4). See U. S. C., Title
28, former § 399 (now § 1653) (Amendments to show
diverse citizenship) for a provision for "relation back."

Note to Subdivision (d). This is an adaptation of
Equity Rule 34 (Supplemental Pleading).

CROSS REFERENCES
Jurisdiction, amendment to show, see section 1653 of

this title.
Recasting of pleadings on removal of cause, see section

1447 of this title.
Substitution of successor to public officer by supple-

mental pleading, see rule 25 (d).
Time for service of pleadings, see rule 12 (a).

RULE 16.-PRE-TRIAL PROCEDURE; FORMULATING ISSUES

In any action, the court may in its discretion direct
the attorneys for the parties to appear before it for
a conference to consider

(1) The simplification of the issues;
(2) The necessity or desirability of amendments to

the pleadings;
(3) The possibility of obtaining admissions of fact

and of documents which will avoid unnecessary
proof;

(4) The limitation of the number of expert wit-
nesses;

(5) The advisability of a preliminary reference of
issues to a master for findings to be used as evidence
when the trial is to be by jury;

(6) Such other matters as may aid in the disposi-
tion of the action.

The court shall make an order which recites the
action taken at the conference, the amendments al-
lowed to the pleadings, and the agreements made by
the parties as to any of the matters considered, and
which limits the issues for trial to those not disposed
of by admissions or agreements of counsel; and such
order when entered controls the subsequent course of
the action, unless modified at the trial to prevent
manifest injustice. The court in its discretion may
establish by rule a pre-trial calendar on which actions
may be placed for consideration as above provided
and may either confine the calendar to jury actions
or to non-jury actions or extend it to all actions.

NOTES OF ADVIsoRy COMMITTEE ON RULES

1. Similar rules of pre-trial procedure are now in force
in Boston, Cleveland, Detroit, and Los Angeles, and a rule
substantially like this one has been proposed for the
urban centers of New York state. For a discussion of the
successful operation of pre-trial procedure in relieving
the congested condition of trial calendars of the courts In
such cities and for the proposed New York plan, see
A Proposal /or Minimizing Calendar Delay in Jury Cases
(Dec. 1936-published by The New York Law Society);
Pre-Trial Procedure and Administration, Third Annual
Report of the Judicial Council of the State of New York
(1937), pp. 207-243; RepOrt of the Commission on the
Administration of Justice in New York State (1934), pp.

(288)-(290). See also Pre-Trial Procedure in the Wayne
Circuit Court, Detroit, Michigan, Sixth Annual Report of
the Judicial Council of Michigan (1936), pp. 63-75; and
Sunderland, The Theory and Practice of Pre-Trial Pro-
cedure (Dec. 1937) 36 Mich. L. Rev. 215-226, 21 J. Am.
Jud. Soc. 125. Compare the English procedure known as
the "summons for directions," English Rules Under the
Judicature Act (The Annual Practice, 1937) 0. 38a; and
a similar procedure in New Jersey, N. J. Comp. Stat.
(2 Cum. Supp. 1911-1924); N. J. Supreme Court Rules,
2 N. J. Misc. Rep. (1924) 1230, Rules 94, 92, 93, 95 (the
last three as amended 1933, 11 N. J. Misc. Rep. (1933) 955).

2. Compare the similar procedure under Rule 56 (d)
(Summary Judgment-Case Not Fully Adjudicated on
Motion). Rule 12 (g) (Consolidation of Motions), by
requiring to some extent the consolidation of motions
dealing with matters preliminary to trial, is a step in
the same direction. In connection with clause (5) of this
rule, see Rules 53 (b) (Masters; Reference) and 53 (e)
(3) (Master's Report; In Jury Actions).

ADMIRALTY RULES

Admiralty, applicability of this rule to cases in, see rule
44%, this Appendix.

IV.-PARTIES

RULE 17.-PARTIES PLAINTIFF AND DEFENDANT;

CAPACITY

(a) Real party in interest.
Every action shall be prosecuted in the name of

the real party in interest; but an executor, admin-
istrator, guardian, trustee of an express trust, a party
with whom or in whose name a contract has been
made for the benefit of another, or a party author-
ized by statute may sue in his own name without
joining with him the party for whose benefit the
action is brought; and when a statute of the United
States so provides, an action for the use or benefit
of another shall be brought in the name of the
United States.

(b) Capacity to Sue or Be Sued.
The capacity of an individual, other than one

acting in a representative capacity, to sue or be
sued shall be determined by the law of his domicile.
The capacity of a corporation to sue or be sued
shall be determined by the law under which it was
organized. In all other cases capacity to sue or be
sued shall be determined by the law of the state
in which the district court is held, except (1) that
a partnership or other unincorporated associa-
tion, which has no such capacity by the law of such
state, may sue or be sued in its common name for
the purpose of enforcing for or against it a sub-
stantive right existing under the Constitution or laws
of the United States, and (2) that the capacity of
a receiver appointed by a court of the United States
to sue or be sued in a court of the United States is
governed by Title 28, U. S. C., § 754 and 959 (a).

(c) Infants or incompetent persons.
Whenever an infant or incompetent person has a

representative, such as a general guardian, commit-
tee, conservator, or other like fiduciary, the repre-
sentative may sue or defend on behalf of the infant
or incompetent person. If an infant or incompetent
person does not have a duly appointed representative
he may sue by his next friend or by a guardian ad
litem. The court shall appoint a guardian ad litem
for an infant or incompetent person not otherwise
represented in an action or shall make such other
order as it deems proper for the protection of the
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Infant or incompetent person. As amended Dec. 27,
1946, effective March 19, 1948; Dec. 29, 1948, effec-
tive Oct. 20, 1949.

NOTES OF ADVISORY COMMITrEE ON RULES

Note to Subdivision (a). The real party in interest
provision, except for the last clause which is new, is taken
verbatim from former Equity Rule 37 (Parties Gener-
ally-Intervention), except that the word "expressly" has
been omitted. For similar provisions see N. Y. C. P. A.
(1937) §210; Wyo. Rev. Stat. Ann. (1931) §§89-501,
89-502, 89-503; English Rules Under the Judicature Act
(The Annual Practice, 1937) 0. 16, r. 8. See also Equity
Rule 41 (Suit to Execute Trusts of Will-Heir as Party).
For examples of statutes of the United States providing
particularly for an action for the use or benefit of another
in the name of the United States, see U. S. C., Title 40,
§ 270b (Suit by persons furnishing labor and material for
work on public building contracts * * - may sue on a
payment bond, "in the name of the United States for the
use of the person suing"); and U. S. C., Title 25, § 201
(Penalties under laws relating to Indians-how re-
covered). Compare U. S. C., Title 26, § 3745 (c) (Suits for
penalties, fines, and forfeitures, under this title, where
not otherwise provided for, to be in name of United
States).

Note to Subdivision (b). For capacity see generally
Clark and Moore, A New Federal Civil Procedure-If.
Pleadings and Parties, 44 Yale L. J. 1291, 1312-1317 (1935)
and specifically Coppedge v. Clinton, 72 F. 2d 531 (C. C. A.
1oth, 1934) (natural person); David Lupton's Sons Co. v.
Automobile Club of America, 225 U. S. 489, 32 S. Ct. 711,
56 L. Ed. 1177, Ann. Cas. 1914A, 699 (1912) (corporation);
Puerto Rico v. Russell & Co., 288 U. S. 476, 53 S. Ct. 447,
77 L. Ed. 903 (1933) (unincorporated assn.); United Mine
Workers of America v. Coronado Coal Co., 259 U. S. 344, 42
S. Ct. 570, 66 L. Ed. 975, 27 A. L. R. 762 (1922) (federal
substantive right enforced against unincorporated associ-
ation by suit against the association in its common name
without naming all its members as parties). This rule
follows the existing law as to such associations, as de-
clared In the case last cited above. Compare Moffat Tun-
nel League v. United States, 289 U. S. 113, 53 S. Ct. 543, 77
L. Ed. 1069 (1933). See note to Rule 23, clause (1).

Note to Subdivision (c). The provision for infants and
incompetent persons is substantially former Equity Rule
70 (Suits by or Against Incompetents) with slight addi-
tions. Compare the more detailed English provisions,
English Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 16. r. r. 16-21.

NOTES OF ADVISORY COMMITTEE OF AMENDMENTS TO RULES

Note. The new matter Iin subdivision (b) I makes
clear the controlling character of Rule 66 regarding suits
by or against a federal receiver in a federal court.

AMENDMENTS

1948-The amendment effective October 20, 1949, de-
leted the words "Rule 66" at the end of subdivision (b)
and substituted the words "Title 28, U. S. C., HI 754 and
959 (a)."

EFFECTIVE DATE OF AMENDMENTS

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REFERENCES

Action by-
One or more on behalf of class, see rule 23.
United States for use of materialmen on public

building contracts, see section 270b of Title 40, Pub-
lic Buildings, Property and Works.

Administrator of Housing and Home Finance Agency,
capacity to sue or be sued under Housing Act of 1949,
see section 1456 of Title 42, The Public Health and
Welfare.

Perpetuation of testimony of minor or incompetent,
see rule 27 (a) (2).

RULE 18.-JOINDER OF CLAIMS AND REMEDIES

(a) Joinder of claims.
The plaintiff in his complaint or in a reply setting

forth a counterclaim and the defendant in an an-

swer setting forth a counterclaim mayjoin either aq
independent or as alternate claims as many claims
either legal or equitable or both as he may have
against an opposing party. There may be a like
Joinder of claims when there are multiple parties if
the requirements of Rules 19, 20 and 22 are satisfied.
There may be a like joinder of cross-claims or third-
party claims if the requirements of Rules 13 and 14
respectively are satisfied.

(b) Joinder of remedies; fraudulent conveyances.
Whenever a claim is one heretofore cognizable

only after another claim has been prosecuted to a
conclusion, the two claims may b2 joined in a single
action; but the court shall grant relief in that action
only in accordance with the relative substantive
rights of the parties. In particular, a plaintiff may
state a claim for money and a claim to have set
aside a conveyance fraudulent as to him, without
first having obtained a judgment establishing the
claim for money.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). 1. Recent development, both
in code and common law states, has been toward unlim-
ited joinder of actions. See Ill. Rev. Stat. (1937) ch. 110,
§ 168; N. J. S. A. 2:27-37, as modified by N. J. Sup. Ct.
Rules, Rule 21, 2 N. J. Misc. 1208.(1924); N. Y. C. P. A.
(1937) § 258 as amended by Laws of 1935, ch. 339.

2. This provision for joinder of actions has been pat-
terned upon former Equity Rule 26 (Joinder of Causes
of Action) and broadened to include multiple parties.
Compare the English practice, English Rules Under the
Judicature Act (The Annual Practice, 1937) 0. 18, r. r.
1-9 (noting rules 1 and 6). The earlier American codes
set forth classes of joinder, following the now abandoned
New York rule. See N. Y. C. P. A. § 258 before amended
in 1935; Compare Kan. Gen. Stat. Ann. (1935) § 60-601;
Wis. Stat. (1935) § 2G3.04 for the more liberal practice.

3. The provisions of this rule for the joinder of claims
are subject to Rule 82 (Jursdiction and Venue Unaf-
fected). For the jurisdictional aspects of joinder of
claims, see Shulman and Jaegerman, Some Jurisdictional
Limitations on Federal Procedure (1936), 45 Yale L. J.
393, 397-410. For separate trials of joined claims, see
Rule 42 (b).

Note to Subdivision (b). This rule is inserted to make
it clear that in a single action a party should be accorded
all the relief to which he is entitled regardless of whether
it is legal or equitable or both. This necessarily includes
a deficiency judgment in foreclosure actions formerly
provided for in former Equity Rule 10 (Decree for De-
ficiency in Foreclosures, Etc.). In respect to fraudulent
conveyances the rule changes the former rule requiring a
prior judgment against the owner (Braun v. American
Laundry Mach. Co., 56 F. 2d 197 (S. D. N. Y. 1932)) to
conform to the provisions of the Uniform Fraudulent Con-
veyance Act, §§ 9 and 10. See McLaughlin, Application
of the Uniform Fraudulent Conveyance Act, 46 Harv. L.
Rev. 404, 444 (1933).

CROSS REFERENCES

Counterclaims, see rule 13.
General rules of pleading, see rule 8.
One form of action, see rule 2.
Separate trial of joined claims, see rule 42 (b).
Severance of claim against party, see rule 21.

FORMS

Claim for debt and to set aside fraudulent conveyance,
see form 13, Appendix of Forms.

RULE 19.-NECESSARY JOINDER OF PARTIES

(a) Necessary joinder.
Subject to the provisions of Rule 23 and of sub-

division (b) of this rule, persons having a joint in-
terest shall be made parties and be joined on the
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same side as plaintiffs or defendants. When a per-
son who should join as a plaintiff refuses to do so,
he may be made a defendant or, in proper cases, an
involuntary plaintiff.

(b) Effect of failure to join.
When persons who are not indispensable, but who

ought to be parties if complete relief is to be ac-
corded between those already parties, have not been
made parties and are subject to the jurisdiction of
the court as to both service of process and venue
and can be made parties without depriving the court
of jurisdiction of the parties before it, the court
shall order them summoned to appear in the action.
The court in its discretion may proceed in the ac-
tion without making such persons parties, if its juris-
diction over them as'to either service of process or
venue can be acquired only by their consent or vol-
untary appearance or if, though they are subject to
its jurisdiction, their joinder would deprive the court
cf jurisdiction of the parties before it; but the judg-
ment rendered therein does not affect the rights or
liabilities of absent persons.

(c) Same: Names of omitted persons and reasons for
non-joinder to be pleaded.

In any pleading in which relief is asked, the
pleader shall set forth the names, if known to him.
of persons who ought to be parties if complete relief
is to be accorded between those already parties, but
who are not joined, and shall state why they are
omitted.

NOTES Or ADVISORY COMMrIEE ON RuLEs

Note to Subdivision (a). The first sentence with verbal
differences (e. g., "united" interest for "Joint" interest)
is to be found in former Equity Rule 37 (Parties Gen-
erally-Intervention). Such compulsory joinder provi-
sions are common. Compare Alaska Comp. Laws (1933)
§ 3392 (containing in same sentence a "class suit" pro-
vision); Wyo. Rev. Stat. Ann. (Courtright, 1931) § 89-515
(immediately followed by "class suit" provisions, § 89-
516). See also former Equity Rule 42 (Joint and Several
Demands). For example of a proper case for involuntary
plaintiff, see Independent Wireless Telegraph Co. v. Radio
Corp. of America, 269 U. S. 459, 46 S. Ct. 166, 70 L. Ed. 357
(1926).

The joinder provisions of this rule are subject to Rule
82 (Jurisdiction and Venue Unaffected).

Note to Subdivision (b). For the substance of this
rule see former Equity Rule 39 (Absence of Persons who
Would be Proper Parties) and U. S. C., Title 28, former
§ ill (now § 1391) (When part of several defendants
cannot be served); Camp v. Gress, 250 U. S. 308, 39 S. Ct.
478, 63 L. Ed. 997 (1919). See also the second and third
sentences of former Equity Rule 37 (Parties Generally-.
Intervention).

Note to Subdivision (c). For the substance of this rule
see the fourth subdivision of former Equity Rule 25 (Bill
of Complaint-Contents).

CROSS REFERENCES

Class actions, see rule 23.
Indispensable party, defense of failure to join, see

rule 12 (b).
Interpleader, see rule 22.
Intervention, see rule 24.
Jurisdiction and venue unaffected by these rules, see

rule 82.
Lien enforcement, ordering absent defendant to appear

or plead, see section 1655 of this title.
Misjoinder and nonjoinder of parties, see rule 21.
Permissive joinder of parties, see rule 20.
Substitution of parties, see rule 25.

RULE 20.-PERMISSIVE JOINDER OF PARTIES

(a) Permissive joinder.
All persons may join in one action as plaintiffs if

they assert any right to relief jointly, severally, or
in the alternative in respect of or arising out of the
same transaction, occurrence, or series of transac-
tions or occurrences and if any question of law or
fact common to all of them will arise in the action.
All persons may be joined in one action as defend-
ants if there is asserted against them jointly, sev-
erally, or in the alternative, any right to relief in
respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences
and if any question of law or fact common to all of
them will arise in the action. A plaintiff or defend-
ant need not be interested in obtaining or defending
against all the relief demanded. Judgment may be
given for one or more of the plaintiffs according to
their respective rights to relief, and against one
or more defendants according to their respective
liabilities.

(b) Separate trials.
The court may make such orders as will prevent a

party from being embarrassed, delayed, or put to
expense by the inclusion of a party against whom
he asserts no claim and who asserts no claim against
him, and may order separate trials or make other
orders to prevent delay or prejudice.

NOTES Or ADVISORY COMMrrrEE ON RuLEs

The provisions for joinder here stated are in substance
the provisions found in England, California, Illinois, New
Jersey, and New York. They represent only a moderate
expansion of the present federal equity practice to cover
both law and equity actions.

With this rule compare also former Equity Rules 26
(Joinder of Causes of Action), 37 (Parties Generally-In-
tervention), 40 (Nominal Parties), and 42 (Joint and
Several Demands).

The provisions of this rule for the joinder of parties
are subject to Rule 82 (Jurisdiction and Venue Unaf-
fected).

Note to Subdivision (a). The first sentence is derived
from English Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 16, r. 1. Compare Calif. Code Civ. Proc.
(Deering, 1937) §§ 378, 379a; Ill. Rev. Stat. (1937) cb. 110,
§§ 147-148; N. J. Comp. Stat. (2 Cum. Supp., 1911-1924),
N. Y. C. P. A. (1937) §§ 209, 211. The second sentence is
derived from English Rules Under the Judicature Act
(The Annual Practice, 1937) 0. 16, r. 4. The third sen-
tence is derived from 0. 16, r. 5, and the fourth from
0. 16, r. r. 1 and 4.

Note to Subdivision (b). This is derived from English
Rules Under the Judicature Act (The Annual Practice,
1937) 0. 16, r. r. 1 and 5.

CRoss REFERENCES

Collusive and improper joinder of parties, jurisdiction
of district courts, see section 1359 of this title.

Interpleader, see rule 22.
Intervention, see rule 24.
Misjoinder and nonjoinder of parties, see rule 21.
Necessary joinder of parties, see rule 19.
Substitution of parties, see rule 25.

RULE 21.-MISJOINDER AND NON-JOINDER OF PARTIES

Misjoinder of parties is not ground for dismissal
of an action. Parties may be dropped or added by
order of the court on motion of any party or of its
own initiative at any stage of the action and on such
terms as are just. Any claim against a party may be
severed and proceeded with separately.
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NOTES OF ADVISORY COMMITTEE ON RULES

See English Rules Under the Judicature Act (The An-
nual Practice, 1937) 0. 16, r. 11. See also Equity Rules 43
(Defect of Parties--Resisting Objection) and 44 (Defect of
Parties-Tardy Objection).

For separate trials see Rules 13 (i) (Counterclaims and
Cross-Claims: Separate Trials; Separate Judgments), 20 (b)
(Permissive Joinder of Parties: Separate Trials), and 42
(b) (Separate Trials, generally) and the note to the
latter rule.

CROSS REFERENCES

Collusive and improper Joinder of parties, jurisdiction
of district courts, see section 1359 of this title.

Intervention of parties, see rule 24.
Necessary Joinder of parties, see rule 19.
Permissive Joinder of parties, see rule 20.
Removal of causes, realignment of parties, see section

1447 of this title.

RULE 22.-INTERPLEADER

(1) Persons having claims against the plaintiff
may be joined as defendants and required to inter-
plead when their claims are such that the plaintiff
is or may be exposed to double or multiple liability.
It is not ground for objection to the joinder that
the claims of the several claimants or the titles on
which their claims depend do not have a common
origin or are not identical but are adverse to and
independent of one another, or that the plaintiff
avers that he is not liable in whole or in part to
any or all of the claimants. A defendant exposed
to similar liability may obtain such interpleader by
way of cross-claim or counterclaim. The provisions
of this rule supplement and do not in any way limit
the joinder of parties permitted in Rule 20.

(2) The remedy herein provided is in addition to
and in no way supersedes or limits the remedy pro-
vided by Title 28, U. S. C., §§ 1335, 1397, and 2361.
Actions under those provisions shall be conducted
in accordance with these rules. As amended Dec.
29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMMrITEE ON RULES

The first paragraph provides for interpleader relief along
the newer and more liberal lines of Joinder in the alterna-
tive. It avoids the confusion and restrictions that devel-
oped around actions of strict interpleader and actions in
the nature of Interpleader. Compare John Hancock Mu-
tual Life Insurance Co. v. Kegan et al., 22 F. Supp. 326
(D. C. Md., 1938). It does not change the rules on service
of process, jurisdiction, and venue, as established by
judicial decision.

The second paragraph allows an action to be brought
under the recent interpleader statute when applicable.
By this paragraph all remedies under the statute are con-
tinued, but the manner of obtaining them is in accord-
ance with these rules. For temporary restraining orders
and preliminary injunctions under this statute, see Rule
65 (e).

This rule substantially continues such statutory provi-
sions as U. S. C., Title 38. § 445 (Actions on claims; juris-
diction; parties; procedure; limitation; witnesses; defini-
tions) (actions upon veterans' contracts of insurance with
the United States), providing for Interpleader by the
United States where it acknowledges indebtedness under
a contract of insurance with the United States; U. S. C.,
Title 49, 8 97 (Interpleader of conflicting claimants) (by
carrier which has issued bill of lading). See Chafee, The
Federal Interpleader Act of 1936: I and I1 (1936), 45 Yale
L. J. 963, 1161.

AMENDMENTS

1948-The amendment effective October 20, 1949, sub-
stituted the reference to "Title 28, U. S. C., §§ 1335, 1397,
and 2361." at the end of the first sentence of paragraph
(2), for the reference to "Section 24 (26) of the

Judicial Code, as amended, U. S. C., Title 28, 41 (26)."
The amendment also substituted the words "those pro-
visions" In the second sentence of paragraph (2) for the
words "that section."

EFFEcTIvE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule

86 (c).

RULE 23.-CLASS ACTIONS

(a) Representation.
If persons constituting a class are so numerous as

to make it impracticable to bring them all before the
court, such of them, one or more, as will fairly
insure the adequate representation of all may, on
behalf of all, sue or be sued, when the character of
the right sought to be enforced for or against the
class is

(1) Joint, or common, or secondary in the sense
that the owner of a primary right refuses to en-
force that right and a member of the class thereby
becomes entitled to enforce it;

(2) several, and the object of the action is the ad-
judication of claims which do or may affect specific
property involved in the action; or

(3) several, and there is a common question of law
or fact affecting the several rights and a common
relief is sought.

(b) Secondary action by shareholders.
In an action brought to enforce a secondary right

on the part of one or more shareholders in an asso-
ciation, incorporated or unincorporated, because the
association refuses to enforce rights which may prop-
erly be asserted by it, the complaint shall be verified
by oath and shall aver (1) that the plaintiff was a
shareholder at the time of the transaction of which
he complains or that his share thereafter devolved
on him by operation of law and (2) that the action
is not a collusive one to confer on a court of the
United States jurisdiction of any action of which
it would not otherwise have jurisdiction. The com-
plaint shall also set forth with particularity the
efforts of the plaintiff to secure from the managing
directors or trustees and, if necessary, from the share-
holders such action as he desires, and the reasons for
his failure to obtain such action or the reasons for
not making such effort.

(c) Dismissal or compromise.
A class action shall not be dismissed or compro-

mised without the approval of the court. If the
right sought to be enforced is one defined In para-
graph (1) of subdivision (a) of this rule notice of
the proposed dismissal or compromise shall be given
to all members of the class in such manner as the
court directs. If the right is one defined in para-
graphs (2) or (3) of subdivision (a) notice shall be
given only if the court requires it.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). This is a substantial restate-
ment of former Equity Rule 38 (Representatives of Class)
as that rule has been construed. It applies to all actions,
whether formerly denominated legal or equitable. For
a general analysis ol class actions, effect of judgment, and
requisites of jurisdiction see Moore, Federal Rules of Civil
Procedure: Some Problems Raised by the Preliminary
Draft, 25 Georgetown L. J. 551, 570 et seq. (1937); Moore
and Cohn, Federal Class Actions, 32 Ill. L. Rev. 307 (1937);
Moore and Cohn, Federal Class Actions--Jurisdiction and
Eftect of Judgment, 32 Ill. L. Rev. 555-567 (1938); Lesar,

Page 5147 Rule 23



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

Class Suits and the Federal Rules, 22 Minn. L. Rev. 34
(1937); cf. Arnold and James, Cases on Trials, Judgments
and Appeals (1936) 175; and see Blume, Jurisdictional
Amount in Representative Suits, 15 Minn. L. Rev. 501
(1931).

The general test of former Equity Rule 38 (Representa-
tives of Class) that the question should be "one of com-
mon or general interest to many persons constituting a
class so numerous as to make it impracticable to bring
them all before the court," is a common test. For states
which require the two elements of a common or general
interest and numerous persons, as provided for in former
Equity Rule 38, see Del. Ch. Rule 113; Fla. Comp. Gen.
Laws Ann. (Supp., 1936) § 4918 (7); Georgia Code (1933)
§ 37-1002, and see English Rules Under the Judicature
Act (The Annual Practice, 1937) 0. 16, r. 9. For statu-
tory provisions providing for class actions when the ques-
tion is one of common or general interest or when the
parties are numerous, see Ala. Code Ann. (Michie, 1928)
§ 5701; 2 Ind. Stat. Ann. (Burns, 1933) § 2-220; N. Y. C.
P. A. (1937) § 195; Wis. Stat. (1935) § 260.12. These
statutes have, however, been uniformly construed as
though phrased in the conjunctive. See Garfein v.
Stiglitz. 260 Ky. 430, 86 S. W. 2d 155 (1935). The rule
adopts the test of former Equity Rule 38, but defines
what constitutes a "common or general interest". Com-
pare with code provisions which make the action de-
pendent upon the propriety of joinder of the parties. See
Blume, The "Common Questions" Principle in the Code
Provision for Representative Suits, 30 Mich. L. Rev. 878
(1932). For discussion of what constitutes "numerous
persons" see Wheaton, Representative Suits Involving
Numerous Litigants, 19 Corn. L. Q. 399 (1934); Note, 36
Harv. L. Rev. 89 (1922).

Clause (1), Joint, Common, or Secondary Right. This
clause Is illustrated in actions brought by or against repre-
sentatives of an unincorporated association. See Oster v.
Brotherhood of Locomotive Firemen and Enginemen, 271
Pa. 419, 114 Atl. 377 (1921); Pickett v. Walsh, 192 Mass.
572. 78 N. E. 753, 6 L. R. A., N. S., 1067 (1906); Colt v.
Hicks, 97 Ind. App. 177, 179 N. E. 335 (1932). Compare
Rule 17 (b) as to when an unincorporated association has
capacity to sue or be sued in its common name; United
Mine Workers of America v. Coronado Coal Co., 259 U. S.
344, 42 S. Ct. 570, 66 L. Ed. 975. 27 A. L. R. 762 (1922) (an
unincorporated association was sued as an entity for the
purpose of enforcing against it a federal substantive
right); Moore, Federal Rules of Civil Procedure: Some
Problems Raised by the Preliminary Draft, 25 Georgetown
L. J. 551, 566 (for discussion of Jurisdictional requisites
when an unincorporated association sues or is sued in
its common name and jurisdiction Is founded upon di-
versity of citizenship). For an action brought by repre-
sentatives of one group against representatives of another
group for distribution of a fund held by an unincorporated
association, see Smith v. Swormstedt, 16 How. 288, 14
L. Ed. 942 (U. S. 1853). Compare Christopher, et al. v.
Brusselback, 302 U. S. 500, 58 S. Ct. 350, 82 L. Ed. 388
(1938).

For an action to enforce rights held in common by
policyholders against the corporate issuer of the policies,
see Supreme Tribe of Ben Hur v. Cauble, 255 U. 5. 356.
41 S. Ct. 338, 65 L. Ed. 673 (1921). See also Terry v. Little,
101 U. S. 216, 25 L. Ed. 864 (1880); John A. Roebling's
Sons Co. v. Kinnicutt, 248 Fed. 596 (D. C. N. Y., 1917)
dealing with the right held in common by creditors to
enforce the statutory liability of stockholders.

Typical of a secondary action is a suit by stockholders
to enforce a corporate right. For discussion of the general
nature of these actions see Ashiwander v. Tennessee Valley
Authority, 297 U. S. 288, 56 S. Ct. 466, 80 L. Ed. 688 (1936);
Glenn, The Stockholder's Suit--Corporate and Individual
Grievances, 33 Yale L. J. 580 (1924); McLaughlin. Capacity
of Plaintiff-Stockholder to Terminate a Stockholder's Suit,
46 Yale L. J. 421 (1937). See also Subdivision (b) of this
rule which deals with Shareholder's Action; Note, 15 Minn.
L Rev. 453 (1931).

Clause (2). A creditor's action for liquidation or reor-
ganization of a corporation is Illustrative of this clause.
An action by a stockholder against certain named defend-
ants as representatives of numerous claimants presents a
situation converse to the creditor's action.

Clause (3). See Everglades Drainage League v. Napoleon
Broward Drainage Dist., 253 Fed. 246 (D. C. Fla., 1918);
Gramling v. Maxwell, 52 F. 2d 256 (D. C. N. C., 1931),
approved In 30 Mich. L. Rev. 624 (1932); Skinner v.
Mitchell, 108 Kan. 861, 197 Pac. 569 (1921); Duke of Bed-
ford v. Ellis (1901) A. C. 1, for class actions when there
were numerous persons and there was only a question
of law or fact common to them; and see Blume, The "Com-
mon Questions" Principle in the Code Provision for Repre-
sentative Suits, 30 Mich. L. Rev. 878 (1932).

Note to Subdivision (b). This is former Equity Rule 27
(Stockholder's Bill) with verbal changes. See also Hawes
v. Oakland, 104 U. S. 450, 26 L. Ed. 827 (1882) and former
Equity Rule 94, promulgated January 23, 1882, 104 U. S.
Ix.

Note to Subdivision (c). See McLaughlin, Capacity of
Plaintiff-Stockholder to Terminate a Stockholder's Suit,
46 Yale L. J. 421 (1937).

SUPPLEMENTARY NOTE OF ADVISORY COMMITTEE REGARDING

THIS RULE

Note. Subdivision (b), relating to secondary actions by
shareholders, provides among other things, that in such
an action the complainant "shall aver (1) that the plain-
tiff was a shareholder at the time of the transaction of
which he complains or that his share thereafter devolved
on him by operation of law . . ."

As a result of the decision in Erie R. Co. v. Tompkins,
304 U. S. 64, 58 S. Ct. 817 (decided April 25, 1938, after
this rule was promulgated by the Supreme Court, though
before it took effect) a question has arisen as to whether
the provision above quoted deals with a matter of sub-
stantive right or is a matter of procedure. If it is a
matter of substantive law or right, then under Erie ft. Co.
v. Tompkins clause (1) may not be validly applied in
cases pending in states whose local law permits a share-
holder to maintain such actions, although not a share-
holder at the time of the transactions complained of.
The Advisory Committee, believing the question should be
settled In the courts, proposes no change in Rule 23 but
thinks rather that the situation should be explained in
an appropriate note.

The rule has a long history. In Hawes v. Oakland, 1882,
104 U. S. 450, the Court held that a shareholder could
not maintain such an action unless he owned shares at
the time of the transactions complained of, or unless
they devolved on him by operation of law. At that time
the decision in Swift v. Tyson, 1842, 16 Peters 1, was
the law, and the federal courts considered themselves
free to establish their own principles of equity juris-
prudence, so the Court was not in 1882 and has not
been, until Erie R. Co. v. Tompkins in 1938, concerned
with the question whether Hawes v. Oakland dealt with
substantive right or procedure.

Following the decision in Hawes v. Oakland, and at
the same term, the Court, to implement its decision,
adopted former Equity Rule 94, which contained the same
provision above quoted from Rule 23 F. R. C. P. The
provision in former Equity Rule 94 was later embodied
in former Equity Rule 27, of which the present Rule 23
is substantially a copy.

In City of Quincy v. Steel, 1887, 120 U. S. 241, 245, 7
S. Ct. 520, the Court referring to Hawes v. Oakland said:
"In order to give effect to the principles there laid down,
this Court at that term adopted Rule 94 of the rules of
practice for courts of equity of the United States."

Some other cases dealing with former Equity Rules 94 or
27 prior to the decision in Erie R. Co. v. Tompkins are
Dimpfel v. Ohio & Miss. R. R., 1884, 110 U. S. 209, 3 S. Ct.
573; Illinois Central R. Co. v. Adams, 1901, 180 U. S. 28,
34, 21 S. Ct. 251; Venner v. Great Northern Ry., 1908,
209 U. S. 24, 30, 28 S. Ct. 328; Jacobson v. General Motors
Corp., S. D. N. Y. 1938. 22 F. Supp. 255, 257. These cases
generally treat Hawes v. Oakland as establishing a "prin-
ciple" of equity, or as dealing not with jurisdiction but
with the "right" to maintain an action, or have said
that the defense under the equity rule is analogous to
the defense that the plaintiff has no "title" and results
in a dismissal "for want of equity."

Those state decisions which held that a shareholder
acquiring stock after the event may maintain a derivative
action are founded on the view that it is a right belonging
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to the shareholder at the time of the transaction and
which passes as a right to the subsequent purchaser. See
Pollitz v. Gould. 1911, 202 N. Y. 11, 94 N. E. 1088.

The first case arising after the decision if Erie R. Co. v.
Tompkins, in which this problem was involved, was
Summers v. Hearst, S. D. N. Y. 1938, 23 F. Supp. 986. It
concerned former Equity Rule 27, as Federal Rule 23 was
not then in effect. In a well considered opinion Judge
Leibell reviewed the decisions and said: "The federal cases
that discuss this section of Rule 27 support the view that
it states a principle of substantive law." He quoted
Pollitz v. Gould, 1911, 202 N. Y. 11, 94 N. E. 1088, as saying
that the United States Supreme Court "seems to have been
more concerned with establishing this rule as one of
practice than of substantive law" but that "whether it
be regarded as establishing a principle of law or a rule
of practice, this authority has been subsequently followed
in the United States courts."

He then concluded that, although the federal decisions
treat the equity rule as "stating a principle of substantive
law", if former "Equity Rule 27 is to be modified or re-
voked in view of Erie R. Co. v. Tompkins, it is not the
province of this Court to suggest it, much less impliedly to
follow that course by disregarding the mandatory pro-
visions of the Rule."

Some other federal decisions since 1938 touch the
question.

In Picard v. Sperry Corporation, S. D. N. Y. 1941, 36
F. Supp. 1006, 1009-10, affirmed without opinion, C. C. A.
2d, 1941, 120 P. 2d 328, a shareholder, not such at the time
of the transactions complained of, sought to intervene.
The court held an intervenor was as much subject to Rule
23 as an original plaintiff; and that the requirement of
Rule 23 (b) was "a matter of practice," not substance,
and applied in New York where the state law was
otherwise, despite Erie R. Co. v. Tompkins. In York v.
Guaranty Trust Co. of New York, C. C. A. 2d, 1944, 143
P. 2d 503, rev'd on other grounds, 1945, 65 S. Ct. 1464,
the court said: "Restrictions on the bringing of stock-
holders' actions, such as those imposed by F. R. C. P. 23 (b)
or other state statutes are procedural," citing the Picard
and other cases.

In Gallup v. Caldwell, C. C. A. 3d, 1941, 120 F. 2d 90, 95,
arising in New Jersey, the point was raised but not de-
cided, the court saying that It was not satisfied that the
then New Jersey rule differed from Rule 23 (b), and that
"under the circumstances the proper course was to follow
Rule 23 (b)."

In Mullins v. DeSoto Securities Co., W. D. La. 1942, 45
F. Supp. 871, 878, the point was not decided, because the
court found the Louisiana rule to be the same as that
stated In Rule 23 (b).

In Toebelman v, Missouri-Kansas Pipe Line Co., D. Del.
1941, 41 F. Supp. 334, 340, the court dealt only with another
part of Rule 23 (b), relating to prior demands on the
stockholders and did not discuss Erie R. Co. v. Tompkins,
or its effect on the rule.

In Perrott v. United States Banking Corp., D. Del. 1944,
53 F. Supp. 953, it appeared that the Delaware law does not
require the plaintiff to have owned shares at the time of
the transaction complained of. The court sustained Rule
23 (b), after discussion of the authorities, saying:

"It seems to me the rule does not go beyond proce-
dure. * * * Simply because a particular plaintiff can-
not qualify as a proper party to maintain such an action
does not destroy or even whittle at the cause of action.
The cause of action exists until a qualified plaintiff can
get it started in a federal court."

In Bankers Nat. Corp. v. Barr, S. D. N. Y. 1945, 9 Fed.
Rules Serv. 23b.11, Case 1, the court held Rule 23 (b) to
be one of procedure, but that whether the plaintiff was a
stockholder was a substantive question to be settled by
state law.

The New York rule, as stated in Pollltz v. Gould, supra,
has been altered by an act of the New York Legislature,
Chapter 667, Laws of 1944, effective April 9, 1944, General
Corporation Law, § 61, which provides that "in any action
brought by a shareholder in the right of a . . . corpo-
ration, it must appear that the plaintiff was a stock-
holder at the time of the transaction of which he com-
plains, or that his stock thereafter devolved upon him by
operation of law." At the same time a further and sepa-

rate provision was enacted, requiring under certain cir-
cumstances the giving of security for reasonable expenses
and attorney's fees, to which security the corporation in
whose right the action is brought and the defendants
therein may have recourse. (Chapter 668, Laws of 1944,
effective April 9, 1944, General Corporation Law, I 61-b.)
These provisions are aimed at so-called "strike" stock-
holders' suits and their attendant abuses. Shielcrawt v.
Moffett, Ct. App. 1945, 294 N. Y. 180, 61 N. E. 2d 435, rev'g
51 N. Y. S. 2d 188, aff'g 49 N. Y. S. 2d 64; Noel Associates,
Inc. v. Merrill, Sup. Ct. 1944, 184 Misc. 646, 63 N. Y. S. 2d
143.

Insofar as § 61 is concerned, it has-been held that the
section is procedural in nature. Klum v. Clinton Trust
Co., Sup. Ct. 1944, 183 Misc. 340, 48 N. Y. S. 2d 267; Noel
Associates, Inc. v. Merrill, supra. In the latter case the
court pointed out that "The 1944 amendment to Section
61 rejected the rule laid down in the Pollitz case and
substituted, in place thereof, in its precise language, the
rule which has long prevailed in the Federal Courts and
which is now Rule 23 (b) . . ." There is, nevertheless,
a difference of opinion regarding the application of the
statute to pending actions. See Klum v. Clinton Trust
Co., supra (applicable); Noel Associates, Inc. v. Merrill,
supra (inapplicable).

With respect to § 61-b, which may be regarded as a sepa-
rate problem, Noel Associates, Inc. v. Merrill, supra, it has
been held that even though the statute is procedural in
nature-a matter not definitely decided-the Legislature
evinced no intent that the provision should apply to ac-
tions pending when it became effective. Shielcrawt v.
Moffett, supra. As to actions instituted after the effective
date of the legislation, the constitutionality of § 61-b is in
dispute. See Wolf v. Atkinson, Sup. Ct. 1944, 182 Misc.
675, 49 N. Y. S. 2d 703 (constitutional); Citron v. Mangel
Stores Corp., Sup. Ct. 1944. 50 N. Y. S. 2d 416 (unconsti-
tutional); Zlinkoff, The American Investor and the Con-
stitutionality of Section 61-B of the New York General
Corporation Law, 1945, 54 Yale L. J. 352.

New Jersey also enacted a statute, similar to Charters
667 and 668 of the New York law. See P. L. 1945, Ch. 131,
R. S. Cum. Supp. 14:3-15. The New Jersey provision simi-
lar to Chapter 668, § 61-b, differs, however, in that it spe-
cifically applies retroactively. It has been held that this
provision is procedural and hence will not govern a pend-
ing action brought against a New Jersey corporation in the
New York courts. Shielcrawt v. Moffett, Sup. Ct. N. Y.
1945, 184 Misc. 1074, 56 N. Y. S. 2d 134.

See also generally, 2 Moore's Federal Practice, 1938, 2250-
2253, and Cum. Supplement § 23.05.

The decisions here discussed show that the question
is a debatable one, and that there is respectable authority
for either view, with a recent trend towards the view that
Rule 23 (b) (1) is procedural. There is reason to say
that the question is one which should not be decided by
the Supreme Court ex parte, but left to await a judicial
decision in a litigated case, and that in the light of the
material in this note, the only inference to be drawn from
a failure to amend Rule 23 (b) would be that the question
is postponed to await a litigated case.

The Advisory Committee is unanimously of the opinion
that this course should be followed.

If, however, the final conclusion is that the rule deals
with a matter of substantive right, then the rule should
be amended by adding a provision that Rule 23 (b) (1)
does not apply in jurisdictions where state law permits a
shareholder to maintain a secondary action, although he
was not a shareholder at the time of the transactions of
which he complains.

CRoss R 'ERE cEs
Capacity of unincorporated association to sue or be

sued, see rule 17 (b).
Process on corporations in stockholder's derivative ac-

tion, see section 1695 of this title.
Venue in stockholder's derivative action, see section

1401 of this title.

RULE 24.-INTERVENTION

(a) Intervention of right.
Upon timely application anyone shall be permitted

to intervene in an action: (1) when a statute of the
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United States confers an unconditional right to in-
tervene; or (2) when the representation of the appli-
cant's interest by existing parties is or may be inade-
quate and the applicant is or may be bound by a
Judgment in the action; or (3) when the applicant
is so situated as to be adversely affected by a distribu-
tion or other disposition of property which is in the
custody or subject to the control or disposition of the
court or an officer thereof.

(b) Permissive Intervention.
Upon timely application anyone may be permitted

to intervene in an action: (1) when a statute of the
United States confers a conditional right to inter-
vene; or (2) when an applicant's claim or defense and
the main action have a question of law or fact in com-
mon. When a party to an action relies for ground
of claim or defense upon any statute or executive
order administered by a federal or state govern-
mental officer or agency or upon any regulation,
order, requirement, or agreement issued or made
pursuant to the statute or executive order, the officer
or agency upon timely application may be permitted
to intervene in the action. In exercising its discre-
tion the court shall consider whether the interven-
tion will unduly delay or prejudice the adjudication
of the rights of the original parties.

(c) Procedure.
A person desiring to intervene shall serve a motion

to intervene upon all parties affected thereby. The
motion shall state the grounds therefor and shall
be accompanied by a pleading setting forth the claim
or defense for which intervention is sought. The
same procedure shall be followed when a statute
of the United States gives a right to intervene.
When the constitutionality of an act of Congress
affecting the public interest is drawn in question in
any action to which the United States or an officer,
agency, or employee thereof is not a party, the
court shall notify the Attorney General of the
United States as provided in Title 28, U. S. C., § 2403.
As amended Dec. 27, 1946; Dec. 29, 1948, effective Oct.
20, 1949.

NoTEs o ADVISORY COMMITEE ON RULEs
The right to intervene given by the following and similar

statutes is preserved, but the procedure for its assertion
is governed by this rule:

U. S. C., Title 28, former:
§ 45a (Special attorneys: participation by Inter-

state Commerce Commission; intervention)
(in certain cases under interstate commerce
laws)

§ 48 (Suits to be against United States; interven-
tion by United States)

I 401 (Intervention by United States; constitution-
ality of Federal statute)

U. S. C., Title 40:
I 276a-2 (b) (Bonds of contractors for public

buildings or works; rights of persons
furnishing labor and materials).

Compare with the last sentence of former Equity Rule 37
(Parties Generally-Intervention). This rule amplifies
and restates the present federal practice at law and in
equity. For the practice in admiralty see Admiralty Rules
34 (How Third Party May Intervene) and 42 (Claims
Against Proceeds in Registry). See generally Moore and
Levi, Federal Intervention: I The Right to Intervene and
Reorganization (1936), 45 Yale L. J. 565. Under the codes
two types of intervention are provided, one for the re-
covery of specific real or personal property (2 Ohio Gen.
Code Ann. (Page, 1926) § 11263; Wyo. Rev. Stat. Ann.
(Courtright, 1931) § 89-522), and the other allowing

intervention generally when the applicant has an interest
in the matter in litigation (1 Colo. Stat. Ann. (1935)
Code Civ. Proc. § 22; La. Code Pract. (Dart, 1932) Arts.
389-394; Utah Rev. Stat. Ann. (1933) § 104-3-24). The
English intervention practice is based upon various rules
and decisions and falls into the two categories of absolute
right and discretionary right. For the absolute right see
English Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 12, r. 24 (admiralty), r. 25 (land),
r. 23 (probate); 0. 57, r. 12 (execution); J. A. (1925)
H§ 181, 182, 183 (2) (divorce); In re Metropolitan Amalga-
mated Estates, Ltd., (1912) 2 Ch. 497 (receivership);
Wilson v. Church, 9 Ch. D. 552 (1878) (representative ac-
tion). For the discretionary right see 0. 16, r. 11 (non-
joinder) and Re Fowler, 142 L. T. Jo. 94 (Ch. 1916),
Vavasseur v. Krupp, 9 Ch. D. 351 (1878) (persons out of
the jurisdiction).

NoTrS or ADvisosy CoMMrrrE ON AMENDMENTS TO RuLz
Note. Subdivision (a). The addition to subdivision

(a) (3) covers the situation where property may be in
the actual custody of some other officer or agency--such as
the Secretary of the Treasury-but the control and dis-
position of the property is lodged in the court wherein
the action is pending.

Subdivision (b). The addition in subdivision (b) per-
mits the intervention of governmental officers or agencies
in proper cases and thus avoids exclusionary constructions
of the rule. For an example of the latter, see Matter of
Bender Body Co., Ref. Ohio 1941, 47 F. Supp. 224, aff'd as
moot, N. D. Ohio 1942, 47 F. Supp. 224, 234, holding that
the Administrator of the Office of Price Administration,
then acting under the authority of an Executive Order of
the President, could not intervene in a bankruptcy pro-
ceeding to protest the sale of assets above ceiling prices.
Compare, however, Securities and Exchange Commission
v. United States Realty & Improvement Co., 1940, 310 U. S.
434, 60 S. Ct. 1044, where permissive intervention of the
Commission to protect the public interest in an arrange-
ment proceeding under Chapter XI of the Bankruptcy Act
was upheld. See also dissenting opinion in Securities and
Exchange Commission v. Long Island Lighting Co., C. C. A.
2d, 1945, 148 F. 2d 252, Judgment vacated as moot and
case remanded with direction to dismiss complaint, 1945,
325 U. S. 833, 65 S. Ct. 1085. For discussion see Commen-
tary, Nature of Permissive Intervention Under Rule 24b,
1940, 3 Fed. Rules Serv. 704; Berger, Intervention by Public
Agencies in Private Litigation in the Federal Courts, 140,
50 Yale L. J. 65.

Regarding the construction of subdivision (b) (2), see
Allen Calculators, Inc. v. National Cash Register Co., 1944,
322 U. S. 137, 64 S. Ct. 905.

EcnvE DATE or AMENDMENTS

Effective date of amendment to this rule, see rule 86
(b), (c).

CRoss REFERENCEs
Intervention of-

Parties interested in action to enforce, suspend or
annul orders of the Interstate Commerce Commis-
sion, see section 2323 of this title.

United States where constitutionality of federal
statute Is questioned, see section 2403 of this title.

FoRMs

Motion to intervene as defendant, see form 23, Ap-
pendix of Forms.

RULE 25.-SUBSTITUTION OF PARTIES

(a) Death.
(1) If a party dies and the claim is not thereby

extinguished, the court within 2 years after the death
may order substitution of the proper parties. If
substitution is not so made, the action shall be
dismissed as to the deceased party. The motion for
substitution may be made by the successors or repre-
sentatives of the deceased party or by any party and,
together with the notice of hearing, shall be served
on the parties as provided in Rule 5 and upon persons
not parties in the manner provided in Rule 4 for
the service of a summons, and may be served in any

Judicial district.
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(2) In the event of the death of one or more of
the plaintiffs or of one or more of the defendants
in an action in which the right sought to be enforced
survives only to the surviving plaintiffs or only
against the surviving defendants, the action does not
abate. The death shall be suggested upon the record
and the action shall proceed in favor of or against
the surviving parties.

(b) Incompetency.
If a party becomes incompetent, the court upon

motion served as provided in subdivision (a) of
this rule may allow the action to be continued by
or against his representative.

(c) Transfer of interest.
In case of any transfer of interest, the action may

be continued by or against the original party, unless
the court upon motion directs the person to whom the
interest is transferred to be substituted in the action
or joined with the original party. Service of the mo-
tion shall be made as provided in subdivision (a) of
this rule.

(d) Public Officers; Death or Separation from Office.
When an officer of the United States, or of the

District of Columbia, the Canal Zone, a territory, an
insular possession, a state, county, city, or other
governmental agency, is a party to an action and
during its pendency dies, resigns, or otherwise ceases
to hold office, the action may be continued and
maintained by or against his successor, if within 6
months after the successor takes office it is satis-
factorily shown to the court that there is a sub-
stantial need for so continuing and maintaining it.
Substitution pursuant to this rule may be made when
it is shown by supplemental pleading that the suc-
cessor of an officer adopts or continues or threatens
to adopt or continue the action of his predecessor in
enforcing a law averred to be in violation of the
Constitution of the United States. Before a sub-
stitution is made, the party or officer to be affected,
unless expressly assenting thereto, shall be given
reasonable notice of the application therefor and
accorded an opportunity to object. As amended
Dec. 29, 1948, effective Oct. 20, 1949.

NO'Es OF ADvISORY COMMITTEE ON RULES

Note to Subdivision (a). 1. The first paragraph of this
rule is based upon former Equity Rule 45 (Death of
Party-Revivor) and U. S. C., Title 28, former § 778 (Death
of parties; substitution of executor or administrator).
The scire facias procedure provided for in the statute
cited is superseded and the writ is abolished by Rule 81
(b). Paragraph two states the content of U. S. C., Title
28, former § 779 (Death of one of several plaintiffs or
defendants). With these two paragraphs compare gen-
erally English Rules Under the Judicature Act (The An-
nual Practice, 1937) 0. 17, r. r. 1-10.

2. This rule modifies U. S. C., Title 28, former § § 778
(Death of parties; substitution of executor or adminis-
trator), 779 (Death of one of several plaintiffs or de-
fendants), and 780 (Survival of actions, suits, or proceed-
ings, etc.) insofar as they differ from it.

Note to Subdivisions (b) and (c). These are a com-
bination and adaptation of N. Y. C. P. A. (1937) § 83 and
Calif. Code Civ. Proc. (Deering, 1937) § 385; see also 4
Nev. Comp. Laws (Hillyer, 1929) § 8561.

Note to Subdivision (d). With the first and last sen-
tences compare U. S. C., Title 28, former § 780 (Survival
of actions, suits, or proceedings, etc.). With the second
sentence of this subdivision compare Ex parte La Prade,
289 U. S. 444, 53 S. Ct. 682, 77 L. Ed. 1311 (1933).

AMENDMENTS

1948-The amendment effective October 19, 1949, in-
serted the words, "the Canal Zone, a territory, an insular
possession," in the first sentence of subdivision (d), and,
in the same sentence, after the phrase "or other govern-
mental agency," deleted the words, "or any other officer
specified in the act of February 13, 1925, ch. 229, § II (43
Stat. 941), formerly section 780 of this title."

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (c).

CROSS RE'ERENCES

Depositions, right to use after substitution, see rule
26 (d).

Extension of time for substitution, prohibiting, see
rule 6 (b).

V.-DEPOSITIONS AND DISCOVERY

RULE 26.-DEPoSIVIONS PENDING ACTION

(a) When depositions may be taken.
Any party may take the testimony of any person,

including a party, by deposition upon oral examina-
tion or written interrogatories for the purpose of dis-
covery or for use as evidence in the action or for
both purposes. After commencement of the action
the deposition may be taken without leave of court,
except that leave, granted with or without notice,
must be obtained if notice of the taking is served by
the plaintiff within 20 days after commencement of
the action. The attendance of witnesses may be
compelled by the use of subpoena as provided in Rule
45. Depositions shall be taken only in accordance
with these rules. The deposition of a person con-
fined in prison may be taken only by leave of court
on such terms as the court prescribes.

(b) Scope of examination.
Unless otherwise ordered by the court as provided

by Rule 30 (b) or (d), the deponent may be examined
regarding any matter, not privileged, which is rele-
vant to the subject matter involved in the pending
action, whether it relates to the claim or defense of
the examining party or to the claim or defense of any
other party, including the existence, description, na-
ture, custody, condition and location of any books,
documents, or other tangible things and the identity
and location of persons having knowledge of relevant
facts. It is not ground for objection that the testi-
mony will be inadmissible at the trial if the testimony
sought appears reasonably calculated to lead to the
discovery of admissible evidence.

(c) Examination and cross-examination.
Examination and cross-examination of deponents

may proceed as permitted at the trial under the pro-
visions of Rule 43 (b).

(d) Use of depositions.
At the trial or upon the hearing of a motion or an

interlocutory proceeding, any part or all of a depo-
sition, so far as admissible under the rules of evidence,
may be used against any party who was present or
represented at the taking of the deposition or who
had due notice thereof, in accordance with any one
of the following provisions:

(1) Any deposition may be used by any party for
the purpose of contradicting or impeaching the testi-
mony of deponent as a witness.

(2) The deposition of a party or of any one who
at the time of taking the deposition was an officer,
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director, or managing agent of a public or private
corporation, partnership, or association which is a
party may be used by an adverse party for any
purpose.

(3) The deposition of a witness, whether or not
a party, may be used by any party for any purpose
if the court finds: 1, that the witness is dead; or 2,
that the witness is at a greater distance than 100 miles
from the place of trial or hearing, or is out of the
United States, unless it appears that the absence of
the witness was procured by the party offering the
deposition; or 3, that the witness is unable to attend
or testify because of age, sickness, infirmity, or im-
prisonment; or 4, that the party offering the depo-
sition has been unable to procure the attendance of
the witness by subpoena; or 5, upon application and
notice, that such exceptional circumstances exist as
to make it desirable, in the interest of justice and with
due regard to the importance of presenting the testi-
mony of witnesses orally in open court, to allow the
deposition to be used.

(4) If only part of a deposition is offered in evi-
dence by a party, an adverse party may require him
to introduce all of it which is relevant to the part
introduced, and any party may introduce any other
parts.

Substitution of parties does not affect the right
to use depositions previously taken; and, when an
action in any court of the United States or of any
state has been dismissed and another action involving
the same subject matter is afterward brought between
the same parties or their representatives or suc-
cessors in interest, all depositions lawfully taken and
duly filed in the former action may be used in the
latter as if originally taken therefor.

(e) Objections to admissibility.
Subject to the provisions of Rule 32 (c), objection

may be made at the trial or hearing to receiving in
evidence any deposition or part thereof for any rea-
son which would require the exclusion of the evi-
dence if the witness were then present and testi-
fying,

(f) Effect of taking or using depositions.
A party shall not be deemed to make a person his

own witness for any purpose by taking his deposi-
tion. The introduction in evidence of the deposi-
tion or any part thereof for any purpose other than
that of contradicting or impeaching the deponent
makes the deponent the witness of the party intro-
ducing the deposition, but this shall not apply to
the use by an adverse party of a deposition as de-
scribed in paragraph (2) of subdivision (d) of this
rule. At the trial or hearing any party may rebut
any relevant evidence contained in a deposition
whether introduced by him or by any other party.
As amended Dec. 27, 1946, effective March 19, 1948.

NoTEs or ADVISORY COMMrrTEE ON RULES

Note to Subdivision (a). This rule freely authorizes
the taking of depositions under the same circumstances
and by the same methods whether for the purpose of dis-
covery or for the purpose of obtaining evidence. Many
states have adopted this practice on account of its sim-
plicity and effectiveness, safeguarding it by imposing such
restrictions upon the subsequent use of the deposition at
the trial or hearing as are deemed advisable. See Ark.
Civ. Code (Crawford, 1934) §§ 606--W7; Calif. Code Civ.
Proc. (Deering, 1937) § 2021; 1 Colo. Stat. Ann. (1935)

Code Civ. Proc. § 376; Idaho Code Ann. (1932) § 16-906;
Ill. Rules of Pract., Rule 19 (Ill. Rev. Stat. (1937) ch. 110,
1 259.19); I1. Rev. Stat. (1937) ch. 51, § 24; 2 Ind. Stat.
Ann. (Burns, 1933) HI 2-1501, 2-1506; Ky. Codes (Carroll,
1932) Civ. Pract. § 557; 1 Mo. Rev. Stat. (1929) § 1753; 4
Mont. Rev. Codes Ann. (1935) § 10645; Neb. Comp. Stat.
(1929) ch. 20, §§ 1246-7; 4 Nev. Comp. Laws (Hillyer,
1029) § 9001; 2 N. H. Pub. Laws (1926) ch. 337, § 1; N. C.
Code Ann. (1935) § 1809; 2 N. D. Comp. Laws Ann. (1913)
§§ 7889-7897; 2 Ohio Gen. Code Ann. (Page, 1926)
§: 11525-6; 1 Ore. Code Ann. (1930) Title 9, § 1503; 1 S. D.
Comp. Laws (1929) §§ 2713-16; Tex. Stat. (Vernon, 1928)
arts. 3738, 3752, 3769; Utah Rev. Stat. Ann. (1933) § 104-
51-7; Wash. Rules of Practice adopted by the Supreme
Ct., Rule 8, 2 Wash. Rev. Stat. Ann. (Remington, 1932)
§ 308-8; W. Va. Code (1931) ch. 57, art. 4, § 1. Compare
Equity Rules 47 (Depositions--To be Taken in Excep-
tional Instances); 54 (Depositions Under Revised Stat-
utes. Sections 863, 865, 866, 867--Cross-Examination); 58
(Discovery-Interrogatories---Inspection and Production

cf Documents--Admission of Execution or Genuineness).
This and subsequent rules incorporate, modify, and

broaden the provisions for depositions under U. S. C., Title
28, former §§ 639 (Depositions de bene esse; when and
where taken; notice), 640 (Same; mode of taking), 641
(Same; transmission to court), 644 (Depositions under
dedimus potestatem and in perpetuam), 646 (Deposition
under dedimus potestatem; how taken). These statutes
are superseded insofar as they differ from this and subse-
quent rules. U. S. C., Title 28, former § 643 (Depositions;
taken in mode prescribed by State laws) is superseded by
the third sentence of Subdivision (a).

While a number of states permit discovery only from
parties or their agents, others either make no distinction
between parties or agents of parties and ordinary wit-
nesses, or authorize the taking of ordinary depositions,
without restriction, from any persons who have knowledge
of relevant facts. See Ark. Civ. Code (Crawford, 1934)
§§ 606--607; 1 Idaho Code Ann. (1932) § 16-906; Ill. Rules
of Pract., Rule 19 (Ill. Rev. Stat. (1937) ch. 110, § 259.19);
Ill. Rev. Stat. (1937) ch. 51, § 24; 2 Ind. Stat. Ann. (Burns,
1933) I 2-1501; Ky. Codes (Carroll, 1932) Civ. Pract.
§§ 554-558; 2 Md. Ann. Code (Bagby, 1924) Art. 35, § 21; 2
Minn. Stat. (Mason, 1927) § 9820; 1 Mo. Rev. Stat. (1929)
§1 1753, 1759; Neb. Comp. Stat. (1929) ch. 20, §§ 1246--7;

2 N. H. Pub. Laws (1926) ch. 337, § 1; 2 N. D. Comp. Laws
Ann. (1913) § 7897; 2 Ohio Gen. Code Ann. (Page, 1926)
§§ 11525-6; 1 S. D. Comp. Laws (1929) §§ 2713-16; Tex.
Stat. (Vernon, 1928) arts. 3738, 3752, 3769; Utah Rev. Stat.
Ann. (1933) § 104-51-7; Wash. Rules of Practice adopted
by Supreme Ct., Rule 8. 2 Wash. Rev. Stat. Ann. (Reming-
tcn, 1932) § 308-8; W. Va. Code (1931) ch. 57, art. 4, § 1.

The more common practice in the United States is to
take depositions on notice by the party desiring them,
without any order from the court, and this has been fol-
lowed in these rules. See Calif. Code Civ. Proc. (Deering
1937) 1 2031; 2 Fla. Comp. Gen. Laws Ann. (1927)
§§ 4405-7; 1 Idaho Code Ann. (1932) 1 16-902; ll. Rules
of Pract., Rule 19 (Ill. Rev. Stat. (1937) ch. 110, § 259.19);
Ill. Rev. Stat. (1937) ch. 51, § 24; 2 Ind. Stat. Ann. (Burns,
1933) § 2-1502; Kan. Gen. Stat. Ann. (1935) § 60-2827;
Ky. Codes (Carroll, 1932) Civ. Pract. § 565; 2 Minn. Stat.
(Mason, 1927) § 9820; 1 Mo. Rev. Stat. (1929) § 1761; 4
Mont. Rev. Codes Ann. (1935) § 10651; Nev. Comp. Laws
(Hillyer, 1929) § 9002; N. C. Code Ann. (1935) § 1809;
2 N. D. Comp. Laws Ann. (1913) § 7895; Utah Rev. Stat.
Ann. (1933) § 104-51-8.

Note to Subdivision (b). While the old chancery prac-
tice limited discovery to facts supporting the case of the
party seeking it, this limitation has been largely aban-
doned by modern legislation. See Ala. Code Ann. (Michie.
1928) §§ 7764-7773; 2 Ind. Stat. Ann. (Burns, 1933)
§§ 2-1028, 2-1506, 2-1728-2-1732; Iowa Code (1935) § 11185;
Ky. Codes (Carroll, 1932) Civ. Pract. §2 557. 606 (8); La.
Code Pract. (Dart, 1932) arts. 347-356; 2 Mass. Gen. Laws
(Ter. Ed., 1932) ch. 231, §§ 61-67; 1 Mo. Rev. Stat. (1929)
§§ 1753, 1759; Neb. Comp. Stat. (1929) 2H 20-1246, 20-
1247; 2 N. H. Pub. Laws (1926) ch. 337, § 1: 2 Ohio Gen.
Code Ann. (Page, 1926) §§ 11497, 11526; Tex. Stat. (Ver-
non, 1928) arts. 3738, 3753, 3769; Wis. Stat. (1935) § 326.12;
Ontario Consol. Rules of Pract. (1928) Rules 237-347;
Quebec Code of Civ. Proc. (Curran, 1922) §§ 286-290.
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Note to Subdivisions (d), (e), and (f). The restric-
tions here placed upon the use of depositions at the trial
or hearing are substantially the same as those provided
In U. S. C., Title 28, former § 641, for depositions taken,
de bene esse, with the additional provision that any
deposition may be used when the court finds the existence
of exceptional circumstances. Compare English Rules
Under the Judicature Act (The Annual Practice. 1937)
0. 37, r. 18 (with additional provision permitting use of
deposition by consent of the parties). See also former
Equity Rule 64 (Former Depositions, Etc., May be Used
Before Master); and 2 Minn. Stat. (Mason, 1927) § 9835
(Use in a subsequent action of a deposition filed in a
previously dismissed action between the same parties and
involving the same subject matter).

NOTES OF ADvIsoRy COMMrrEE ON AMENDMENTS TO RULES

Note. Subdivision (a). The amendment eliminates the
requirement of leave of court for the taking of a deposi-
tion except where a plaintiff seeks to take a deposition
within 20 days after the commencement of the action.
The retention of the requirement where a deposition Is
sought by a plaintiff within 20 days of the commencement
of the action protects a defendant who has not had an
opportunity to retain counsel and inform himself as
to the nature of the suit; the plaintiff, of course, needs
no such protection. The present rule forbids the plain-
tiff to take a deposition, without leave of court, before
the answer is served. Sometimes the defendant delays
the serving of an answer for more than 20 days, but as
20 days are sufficient time for him to obtain a lawyer,
there Is no reason to forbid the plaintiff to take a deposi-
tion without leave merely because the answer has not
been served. In all cases, Rule 30 (a) empowers the court,
for cause shown, to alter the time of the taking of a
deposition, and Rule 30 (b) contains provisions giving
ample protection to persons who are unreasonably pressed.
The modified practice here adopted is along the line of that
followed in various states. See, e. g., 8 Mo. Rev. Stat.
Ann., 1939, § 1917; 2 Burns' Ind. Stat. Ann., 1933, § 2-
1506.

Subdivision (b). The amendments to subdivision (b)
make clear the broad scope of examination and that
it may cover not only evidence for use at the trial but
also inquiry into matters in themselves Inadmissible as
evidence but which will lead to the discovery of such evi-
dence. The purpose of discovery Is to allow a broad search
for facts, the names of witnesses, or any other matters
which may aid a party in the preparation or presentation
of his case. Engl v. Aetna Life Ins. Co., C. C. A. 2d, 1943,
139 F. 2d 469; Mahler v. Pennsylvania R. Co., E. D. N. Y.
1945, 8 Fed. Rules Serv. 33.351, Case 1. In such a pre-
liminary inquiry admissibility at trial should not be the
test as to whether the information sought is within the
scope of proper examination. Such a standard unneces-
sarily curtails the utility of discovery practice. Of course,
matters entirely without bearing either as direct evidence
or as leads to evidence are not within the scope of in-
quiry, but to the extent that the examination develops
useful information, it functions successfully as an instru-
ment of discovery, even if it produces no testimony di-
rectly admissible. Lewis v. United Air Lines Transporta-
tion Corp., D. Conn. 1939, 27 F. Supp. 946; Engl v. Aetna
Life Ins. Co., supra; Mahler v. Pennsylvania R. Co., supra;
Bloomer v. Sirian Lamp Co., D. Del. 1944, 8 Fed. Rules
Serv. 26b.31, Case 3; Rosseau v. Langley, S. D. N. Y. 1945,
9 Fed. Rules Serv. 34.41, Case 1 (Rule 26 contemplates
"examinations not merely for the narrow purpose of
adducing testimony which may be offered in evidence but
also for the broad discovery of information which may be
useful in preparation for trial."); Olson Transportation
Co. v. Socony-Vacuum Co., E. D. Wis. 1944. 8 Fed. Rules
Serv. 34.41, Case 2 ("... the Rules . . . permit 'fishing'
for evidence as they should."); Note, 1945, 45 Col. L. Rev.
482. Thus hearsay, while inadmissible itself, may suggest
testimony which properly may be proved. Under Rule
26 (b) several cases, however, have erroneously limited
discovery on the basis of admissibility, holding that the
word "relevant" in effect meant "material and competent
under the rules of evidence". Poppino v. Jones Store
Co., W. D. Mo. 1940, 1 F. R. D. 215, 3 Fed. Rules Serv. 26b.5,
Case 1; Benevento v. A. & P. Food Stores, Inc., E. D. N. Y.
1939, 26 P. Supp. 424. Thus it has been said that inquiry
might not be made into statements or other matters

which, when disclosed, amounted only to hearsay. See
Maryland for use of Montvila v. Pan-American Bus Lines,
Inc., D. Md. 1940, 1 F. R. D. 213, 3 Fed. Rules Sery. 26b.211,
Case 3; Gitto v. "Italia," Societa Anonima Di Navigazione,
E. D. N. Y. 1940, 31 F. Supp. 567; Rose Silk Mills, Inc. v.
InSurance Co. of North America, S. D. N. Y. 1939, 29 F.
Supp. 504; Colpak v. Hetterick, E. D. N. Y. 1941, 40 F.
Supp. 350; Matthies v. Peter F. Connolly Co.. E. D. N. Y.
1941, 6 Fed. Rules Sery. 30a.22, Case 1, 2 P. R. D. 277;
Matter of Examination of Citizens Casualty Co. of New
York S. D. N. Y. 1942, 3 F. R. D. 171, 7 Fed. Rules Serv.
26b.211, Case 1; United States v. Silliman, D. C. N. J. 1944
8 Fed. Rules. Sere. 26b.52, Case 1. The contrary and better
view, however, has often been stated. See e. g., Engl v.
Aetna Life Ins. Co., supra: Stevenson v. Melady, S. D.
N. Y. 1940, 3 Fed. Rules Serv. 26b.31, Case 1, 1 F. R. D.
329; Lewis v. United Air Lines Transport Corp., supra;
Application of Zenith Radio Corp., E. D. Pa. 1941, 4 Fed.
Rules Serv. 30b.21, Case 1, 1 F. R. D. 627; Steingut v.
Guaranty Trust Co. of New York, S. D. N. Y. 1941, 1 F. R. D.
723, 4 Fed. Rules Serv. 26b.5, Case 2; DeSeversky v. Republic
Aviation Corp, E. D. N. Y. 1941, 2 F. R. D. 183, 5 Fed. Rules
Serv. 26b.31, Case 5; Moore v. George A. Hormel & Co., S. D.
N. Y. 1942, 6 Fed. Rules Serv. 30b.41, Case 1, 2 F. R. D.
340; Hercules Powder Co. v. Rohm & Haas Co., D. Del.
1943, 7 Fed. Rules Serv. 45b.311, Case 2, 3 F. R. D. 302;
Bloomer v. Sirian Lamp Co., supra; Crosby Steam Gage
& Valve Co. v. Manning, Maxwell & Moore, Inc., D. Mass.
1944, 8 Fed. Rules Serv. 26b.31, Case 1; Patterson Oil Ter-
minals, Inc. v. Charles Kurz & Co., Inc., E. D. Pa. 1945, 9
Fed. Rules Serv. 33.321, Case 2; Pueblo Trading Co. v. Rec-
lamation Dist. No. 1500, N. D. Cal. 1945, 9 Fed. Rules Sery.
33.321, Case 4, 4 F. R. D. 471. See also discussion as to the
broad scope of discovery in Hoffman v. Palmer, C. C. A.
2d, 1942, 129 F. 2d 976, 995-997, aff'd on other grounds,
1942, 318 U. S. 109, 63 S. Ct. 477; Note, 1945, 45 Col. L.
Rev. 482.

EFEC'TIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES
Certification and filing of depositions, see rule 30 (f).
Consequences of refusal to appear for deposition, see

rule 37 (d).
Continuance to procure depositions opposing motion

for summary judgment, see rule 56 (f).
Depositions-

Before action or pending appeal, see rule 27.
Of witnesses upon written interrogatories, see

rule 31.
Opposing motion for summary judgment, see rule

56 (e).
Effect of errors and irregularities in depositions, see

rule 32.
Examination and cross-examination of deponents, see

rule 43 (e).
Failure to attend or serve subpoena, expenses, see

rule 30 (g).
Motion to terminate or limit examination, see rule

30 (d).
Notice for taking deposition, see rule 30 (a).
Objections to admissibility of depositions, see rule

32 (c).
Order compelling answer to question propounded upon

oral examination, see rule 37 (a).
Orders for protection of parties and deponents, see

rule 30 (b).
Persons before whom depositions may be taken, see

rule 28.
Record of examination, see rule 30 (c).
Stipulations regarding taking depositions, see rule 29.
Subpoena for taking depositions, see rule 45 (d).
Time and place for depositions, see rules 30 (a) and

45 (d).
Written Interrogatories of party, see rule 33.

RULE 27.-DEPOSITIONS BEFORE ACTION OR PENDING
APPEAL

(a) Before Action.
(1) Petition. A person who desires to perpetuate

his own testimony or that of another person re-

garding any matter that may be cognizable in any
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court of the United States may file a verified peti-
tion in the United States district court in the dis-
trict of the residence of any expected adverse party.
The petition shall be entitled in the name of the
petitioner and shall show: 1, that the petitioner
expects to be a party to an action cognizable in a
court of the United States but is presently unable
to bring it or cause it to be brought, 2, the subject
matter of the expected action and his interest
therein, 3, the facts which he desires to establish
by the proposed testimony and his reasons for desir-
ing to perpetuate it, 4, the names or a description of
the persons he expects will be adverse parties and
their addresses so far as known, and 5, the names
and addresses of the persons to be examined and
the substance of the testimony which he expects
to elicit from each, and shall ask for an order au-
thorizing the petitioner to take the depositions of
the persons to be examined named in the petition,
for the purpose of perpetuating their testimony.

(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person named in
the petition s an expected adverse party, together
with a copy of the petition, stating that the petition-
er will apply to the court, at a time and place named
therein, for the order described in the petition. At
least 20 days before the date of hearing the notice
shall be served either within or without the district
or state in the manner provided in Rule 4 (d) for
service of summons; but if such service cannot with
due diligence be made upon any expected adverse
party named in the petition, the court may make
such order as is just for service by publication or
otherwise, and shall appoint, for persons not served
in the manner provided in Rule 4 (d), an attorney
who shall represent them, and, in case they are not
otherwise represented, shall cross-examine the de-
ponent. If any expected adverse party is a minor or
incompetent the provisions of Rule 17 (c) apply.

(3) Order and Examination. If the court is sat-
isfied that the perpetuation of the testimony may
prevent a failure or delay of justice, it shall make an
order designating or describing the persons whose
depositions may be taken and specifying the subject
matter of the examination and whether the depo-
sitions shall be taken upon oral examination or
written interrogatories. The depositions may then
be taken in accordance with these rules; and the
court may make orders of the character provided
for by Rules 34 and 35. For the purpose of applying
these rules to depositions for perpetuating testi-
mony, each reference therein to the court in which
the action is pending shall be deemed to refer to
the court in which the petition for such deposition
was filed.

(4) Use of Deposition. If a deposition to per-
petuate testimony is taken under these rules or if,
although not so taken, it would be admissible in
evidence in the courts of the state in which it is
taken, it may be used in any action involving the
same subject matter subsequently brought in a
United States district court, in accordance with the
provisions of Rule 26 (d).

(b) Pending appeal.
If an appeal has been taken from a judgment of a

district court or before the taking of an appeal if the

time therefor has not expired, the district court in
which the judgment was rendered may allow the
taking of the depositions of witnesses to perpetuate
their testimony for use in the event of further
proceedings in the district court. In such case the
party who desires to perpetuate the testimony may
make a motion in the district court for leave to take
the depositions, upon the same notice and service
thereof as if the action was pending in the district
court. The motion shall show (1) the names and
addresses of persons to be examined and the sub-
stance of the testimony which he expects to elicit
from each; (2) the reasons for perpetuating their
testimony. If the court finds that the perpetuation
of the testimony is proper to avoid a failure or delay
of justice, it may make an order allowing the deposi-
tions to be taken and may make orders of the char-
acter provided for by Rules 34 and 35, and there-
upon the depositions may be taken and used in the
same manner and under the same conditions as are
prescribed in these rules for depositions taken in
actions pending in the district court.

(c) Perpetuation by action.
This rule does not limit the power of a court to

entertain an action to perpetuate testimony. As
amended Dec. 27, 1946, effective March 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). This rule offers a simple
method of perpetuating testimony in cases where it is
usually allowed under equity practice or under modern
statutes. See Arizona v. California, 292 U. S. 341, 54 S. Ct.
735, 78 L. Ed. 1298 (1934); Todd Engineering Dry Dock and
Repair Co. v. United States, 32 F. 2d 734 (C. C. A. 5th,
1929); Hall v. Stout, 4 Del. ch. 269 (1871). Por comparable
state statutes see Ark. Civ. Code (Crawford, 1934) §§ 666-
670; Calif. Code Civ. Proc. (Deering, 1937) 2083-2089; Ill.
Rev. Stat. (1937) ch. 51, H§39-46; Iowa Code (1935)
§§ 11400-11407; 2 Mass. Gen. Laws (Ter. Ed., 1932) ch.
233, §46-63; N. Y. C. P. A. (1937) § 295; Ohio Gen. Code
Ann. (Throckmorton, 1936) § 12216-12222; Va. Code Ann.
(Michie, 1936) § 6235; Wis. Stat. (1935) Hi 326.27-326.29.
The appointment of an attorney to represent absent par-
ties or parties not personally notified, or a guardian ad
litem to represent minors and incompetents, is provided
for in several of the above statutes.

Note to Subdivision (b). This follows the practice ap-
proved in Richter v. Union Trust Co., 115 U. S. 55, 5 S. Ct.
1162, 29 L. Ed. 345 (1885), by extending the right to per-
petuate testimony to cases pending an appeal.

Note to Subdivision (c). This preserves the right to
employ a separate action to perpetuate testimony under
U. S. C., Title 28, former § 644 (Depositions under dedimus
potestatem and in perpetuam) as an alternate method.
NOTES OF ADvisoay COMMITTEE ON AMENDMENTS TO RULES

Note. Since the second sentence in subdivision (a) (3)
refers only to depositions, it is arguable that Rules 34 and
35 are inapplicable in proceedings to perpetuate testimony.
The new matter Iin subdivisions (a) (3) and (b) I clari-
fies. A conforming change Is also made in subdivision (b).

AMENDMENTS

1948-The amendment effective October 1949, substi-
tuted the words "United States district court" in sub-
division (a) (1) and (4) for "district court of the United
States."

EFFEcTrvE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REFERENCES

Persons before whom depositions may be taken, see
rule 28.
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RULE 28.-PERSONs BEFORE WHOM DEPOSITIONS MAY
BE TAxEN

(a) Within the United States.
Within the United States or within a territory or

insular possession subject to the dominion of the
United States, depositions shall be taken before an
officer authorized to administer oaths by the laws of
the United States or of the place where the examina-
tion is held, or before a person appointed by the
court in which the action Is pending. A person so
appointed has power to administer oaths and take
testimony.

(b) In foreign countries.
In a foreign state or country depositions shall be

taken (1) on notice before a secretary of embassy
or legation, consul general, consul, vice consul, or
consular agent of the United States, or (2) before
such person or officer as may be appointed by com-
mission or under letters rogatory. A commission or
letters rogatory shall be issued only when necessary
or convenient, on application and notice, and on
such terms and with such directions as are just and
appropriate. Officers may be designated in notices
or commissions either by name or descriptive title
and letters rogatory may be addressed "To the Ap-
propriate Judicial Authority in (here name the
country]."

(c) Disqualification for interest.
No deposition shall be taken before a person who

Is a relative or employee or attorney or counsel of
any of the parties, or is a relative or employee of
such attorney or counsel, or is financially interested
in the action. As amended Dec. 27, 1946, effective
March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

In effect this rule is substantially the same as U. S. C.,
Title 28, former § 639 (Depositions de bene esse; when
and where taken; notice). U. S. C., Titlc 28, former
§ 642 (Depositions, acknowledgments, and affidavits
taken by notaries public) does not conflict with sub-
division (a).

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. The added language fin subdivision (a) I provides
for the situation, occasionally arising, when depositions
must be taken in an isolated place where there is no one
readily available who has the power to administer oaths
and take testimony according to the terms of the rule as
originally stated. In addition, the amendment affords a
more convenient method of securing depositions in the
case where state lines intervene between the location of
various witnesses otherwise rather closely gruuped. The
amendment insures that the person appointed shall have
adequate power to perform his duties. It has been held
that a person authorized to act in the premises, as, for
example, a master, may take testimony outside the district
of his appointment. Consolidated Fastener Co. v. Colum-
bian Button & Fastener Co., C. C. N. D. N. Y. 1898, 85 Fed.
54; Mathieson Alkali Works v. Arnold Hoflman & Co.,
C. C. A. 1st, 1929, 31 F. 2d 1.

E E TIVE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

CRoss REFERENCES

Certification and filing of depositions by officer, see
rule 30 (f).

Compensation of person taking deposition, see section
1821 of this title.

Foreign witnesses, depositions of, see section 1781 of
this title.

Letters rogatory, failure to respond, see rule 37 (e).
Record of examination, see rule 30 (c).

38805 -- 59-vol. 6-18

Taking responses to written interrogatories and prep-
aration of record, see rule 31 (b).

United States commissioners-
Authority to take depositions, see seetion 637 of this

title.
Fees for taking and certifying depositions, see sec-

tion 633 of this title.
Waiver as to disqualification of officer, see rule 32 (b).

RULE 29.-STIPULATIONs REGARDING THE TARING OF
DEPOSITIONS

If the parties so stipulate in writing, depositions
may be taken before any person, at any time or place,
upon any notice, and in any manner and when so
taken may be used like other depositions.

RULE 30.-DEPOSITIONS UPON ORAL EXAMINATION

(a) Notice of examination: Time and place.
A party desiring to take the deposition of any

person upon oral examination shall give reasonable
notice in writing to every other party to the action.
The notice shall state the time and place for taking
the deposition and the name and address of each
person to be examined, if known, and, if the name
is not known, a general description sufficient to
identify him or the particular class or group to which
he belongs. On motion of any party upon whom
the notice Is served, the court may for cause shown
enlarge or shorten the time.

(b) Orders for the protection of parties and de-
ponents.

After notice is served for taking a deposition by
oral examination, upon motion seasonably made
by any party or by the person to be examined and
upon notice and for good cause shown, the court in
which the action is pending may make an order that
the deposition shall not be taken, or that it may be
taken only at some designated place other than that
stated in the notice, or that it may be taken only on
written interrogatories, or that certain matters shall
not be Inquired into, or that the scope of the exami-
nation shall be limited to certain matters, or that the
examination shall be held with no one present except
the parties to the action and their officers or counsel,
or that after being sealed the deposition shall be
opened only by order of the court, or that secret
processes, developments, or research need not be
disclosed, or that the parties shall simultaneously file
specified documents or information enclosed in sealed
envelopes to be opened as directed by the court; or
the court may make any other order which justice
requires to protect the party or witness from annoy-
ance, embarrassment, or oppression.

(c) Record of examination; oath; objections.
The officer before whom the deposition is to be

taken shall put the witness on oath and shall per-
sonally, or by some one acting under his direction
and in his presence, record the testimony of the wit-
ness. The testimony shall be taken stenographically
and transcribed unless the parties agree otherwise.
All objections made at the time of the examination
to the qualifications of the officer taking the deposi-
tion, or to the manner of taking it, or to the evidence
presented, or to the conduct of any party, and any
other objection to the proceedings, shall be noted by
the officer upon the deposition. Evidence objected to
shall be taken subject to the objections. In lieu of
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participating in the oral examination, parties served
with notice of taking a deposition may transmit
written interrogatories to the officer, who shall pro-
pound them to the witness and record the answers
verbatim.

(d) Motion to terminate or limit examination.
At any time during the taking of the deposition, on

motion of any party or of the deponent and upon a
showing that the examination is being conducted in
bad faith or in such manner as unreasonably to an-
noy, embarrass, or oppress the deponent or party,
the court in which the action is pending or the court
in the district where the deposition is being taken
may order the officer conducting the examination to
cease forthwith from taking the deposition, or may
limit the scope and manner of the taking of the
deposition as provided in subdivision (b). If the
order made terminates the examination, it shall be
resumed thereafter only upon the order of the court
in which the action is pending. Upon demand of
the objecting party or deponent, the taking of the
deposition shall be suspended for the time necessary
to make a motion for an order. In granting or
refusing such order the court may impose upon either
party or upon the witness the requirement to pay
such costs or expenses as the court may deem
reasonable.

(e) Submission to witness; changes; signing.
When the testimony is fully transcribed the depo-

sition shall be submitted to the witness for examina-
tion and shall be read to or by him, unless such exam-
ination and reading are waived by the witness and
by the parties. Any changes in form or substance
which the witness desires to make shall be entered
upon the deposition by the officer with a statement
of the reasons given by the witness for making them.
The deposition shall then be signed by the witness,
unless the parties by stipulation waive the signing
or the witness is ill or cannot be found or refuses
to sign. If the deposition is not signed by the
witness, the officer shall sign It and state on the
record the fact of the waiver or of the illness or
absence of the witness or the fact of the refusal to
sign together with the reason, if any, given there-
for; and the deposition may then be used as fully
as though signed, unless on a motion to suppress
under Rule 32 (d) the court holds that the reasons
given for the refusal to sign require rejection of the
deposition in whole or in part.

Cf) Certification and filing by officer; copies; notice
of filing.

(1) The officer shall certify on the deposition that
the witness was duly sworn by him and that the
deposition is a true record of the testimony given by
the witness. He shall then securely seal the depo-
sition in an envelope indorsed with the title of the
action and marked "Deposition of [here insert name
of witness]" and shall promptly file it with the court
in which the action is pending or send it by registered
mail to the clerk thereof for filing.

(2) Upon payment of reasonable charges therefor,
the officer shall furnish a copy of the deposition to
any party or to the deponent.

(3) The party taking the deposition shall give
prompt notice of its filing to all other parties.

(g) Failure to attend or to serve subpoena; expenses.
(1) If the party giving the notice of the taking

of a deposition fails to attend and proceed therewith
and another party attends in person or by attorney
pursuant to the notice, the court may order the
party giving the notice to pay to such other
party the amount of the reasonable expenses in-
curred by him and his attorney in so attending, in-
cluding reasonable attorney's fees.

(2) If thep arty giving the notice of the taking of
a deposition of a witness fails to serve a subpoena
upon him and the witness because of such failure
does not attend, and if another party attends in per-
son or by attorney because he expects the deposition
of that witness to be taken, the court may order the
party giving the notice to pay to such other party
the amount of the reasonable expenses Incurred by
him and his attorney in so attending, including rea-
sonable attorney's fees.

NOTES OF ADVISORY COMMITrEE ON RULES

Note to Subdivision (a). This is in accordance with
common practice. See U. S. C., Title 28, former § 639
(Depositions de bene esse; when and where taken; no-
tice), the relevant provisions of which are incorporated
in this rule; Calif. Code Civ. Proc. (Deering, 1937) § 2031;
and statutes cited in respect to notice in the Note to
Rule 26 (a). The provision for enlarging or shortening
the time of notice has been added to give flexibility to
the rule.

Note to Subdivisions (b) and (d). These are intro-
duced as a safeguard for the protection of parties and
deponents on account of the unlimited right of dis-
covery given by Rule 26.

Note to Subdivisions (c) and (e). These follow the
general plan of former Equity Rule 51 (Evidence Taken
Before Examiners, Etc.) and U. S. C., Title 28, former
§ 640 (Depositions de bene esse; mode of taking), and
former § 641 (Same; transmission to court), but are
more specific. They also permit the deponent to re-
quire the officer to make changes in the deposition if
the deponent is not satisfied with it. See also former
Equity Rule 50 (Stenographer-Appointment-Fees).

Note to Subdivision (f). Compare former Equity Rule
55 (Depositions Deemed Published When Filed).

Note to Subdivision (g). This is similar to 2 Minn.
Stat. (Mason, 1927) § 9833, but is more extensive.

CROSS REFERENCES

Discovery and production of documents and things for
inspection, copying, or photographing, see rule 34.

Effect of taking or using depositions, see rule 26 (f).
Errors or irregularities in depositions, effect, see rule 32.
Motion to suppress deposition, see rule 32 (d).
Notary public and other persons authorized to admin-

ister oaths required by laws of the United States, see
section 92a of Title 5, Executive Departments and Gov-
ernment Officers and Employees.

Objections to admissibility of deposition, see rule 26
(e).

Orders-
For protection of parties and deponents, see rule

31 (d).
For protection of party on written interrogatories,

see rule 33.
Persons before whom deposition may be taken, see

rule 28.
Place of examination, see rule 45 (d).
Power of person appointed by court to take deposition

to administer oaths and take testimony, see rule 28 (a).
Scope of examination, see rule 26 (b).
Stipulations as to taking depositions, see rule 29.
Subpoena for taking depositions, see rule 45 (d).
Time of taking depositions, see rule 26 (a).
United States commissioners, power to administer

oaths and take depositions, see section 637 of this title.
Waiver of objections, see rule 32 (c).

Rule 30 Page 5156



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

RULE 31.-DEPOSITIONS OF WITNESSES UPON WRITTEN

INTERROGATORIES

(a) Serving interrogatories; notice.
A party desiring to take the deposition of any per-

son upon written interrogatories shall serve them
upon every other party with a notice stating the
name and address of the person who is to answer
them and the name or descriptive title and address
of the officer before whom the deposition is to be
taken. Within 10 days thereafter a party so served
may serve cross interrogatories upon the party pro-
posing to take the deposition. Within 5 days there-
after the latter may serve redirect interrogatories
upon a party who has served cross interrogatories.
Within 3 days after being served with redirect inter-
rogatories, a party may serve recross interrogatories
upon the party proposing to take the deposition.

(b) Officer to take responses and prepare record.
A copy of the notice and copies of all interroga-

tories served shall be delivered by the party taking
the deposition to the officer designated in the notice,
who shall proceed promptly, in the manner provided
by Rule 30 (c), (e), and (f), to take the testimony of
the witness in response to the interrogatories and to
prepare, certify, and file or mail the deposition, at-
taching thereto the copy of the notice and the inter-
rogatories received by him.

(c) Notice of filing.
When the deposition is filed the party taking it

shall promptly give notice thereof to all other parties.

(d) Orders for the protection of parties and de-
ponents.

After the service of interrogatories and prior to the
taking of the testimony of the deponent, the court
in which the action is pending, on motion promptly
made by a party or a deponent, upon notice and good

cause shown, may make any order specified in Rule
30 which is appropriate and just or an order that
the deposition shall not be taken before the officer

designated in the notice or that it shall not be taken
except upon oral examination.

NOTES OF ADVISORY COMMITTEE ON RULEs

This rule Is in accordance with common practice. In
most of the states listed in the Note to Rule 26 (a), provi-
sions similar to this rule will be found in the statutes
which in their respective statutory compilations follow
those cited In the Note to Rule 26 (a).

CROSS REFERENCES

Written interrogatories of a party, see rule 33.

RULE 32.-EFFECT OF ERRORS AND IRREGULARITIES IN
DEPOSITIONS

(a) As to notice.
All errors and irregularities in the notice for tak-

ing a deposition are waived unless written objection
is promptly served upon the party giving the notic--.

(b) As to disqualification of officer.
Objection to taking a deposition because of dis-

qualification of the officer before whom it is to be
taken is waived unless made before the taking of the

deposition begins or as soon thereafter as the dis-
qualification becomes known or could be discovered
with reasonable diligence.

(c) As to taking of deposition.
(1) Objections to the competency of a witness or

to the competency, relevancy, or materiality of testi-
mony are not waived by failure to make them before
or during the taking of the deposition, unless the
ground of the objection is one which might have been
obviated or removed if presented at that time.

(2) Errors and irregularities occurring at the oral
examination in the manner of taking the deposition,
in the form of the questions or answers, in the oath or
affirmation, or in the conduct of parties and errors of
any kind which might be obviated, removed, or cured
if promptly presented, are waived unless seasonable
objection thereto is made at the taking of the deposi-
tion.

(3) Objections to the form of written interroga-
tories submitted under Rule 31 are waived unless
served in writing upon the party propounding them
within the time allowed for serving the succeeding
cross or other interrogatories and within 3 days after
service of the last interrogatories authorized.

(d) As to completion and return of deposition.
Errors and irregularities in the manner in which

the testimony is transcribed or the deposition is pre-
pared, signed, certified, sealed, indorsed, transmitted,
filed, or otherwise dealt with by the officer under
Rules 30 and 31 are waived unless a motion to sup-
press the deposition or some part thereof is made
with reasonable promptness after such defect is, or
with due diligence might have been, ascertained.

NOTES OF ADvIsoRy COMMITTEE ON RULEs

This rule Is in accordance with common practice. In
most of the states listed in the Note to Rule 26, provisions
similar to this rule will be found in the statutes which
in their respective statutory compilations follow those
cited in the Note to Rule 26.

CROSS REFERENCES

Notary public and other persons authorized to admin-
ister oaths required by laws of the United States, see
section 92a of Title 5, Executive Departments and Gov-
ernment Officers and Employees.

Rejection of deposition by court after refusal to sign,
see rule 30 (e).

RULE 33.-INTERROGATORIES TO PARTIES

Any party may serve upon any adverse party writ-
ten interrogatories to be answered by the party
served or, if the party served is a public or private
corporation or a partnership or association, by any
officer or agent, who shall furnish such information
as is available to the party. Interrogatories may be
served after commencement of the action and with-
out leave of court, except that, if service is made by
the plaintiff within 10 days after such commence-
ment, leave of court granted with or without notice
must first be obtained. The interrogatories shall
be answered separately and fully in writing under
oath. The answers shall be signed by the person
making them; and the party upon whom the inter-
rogatories have been served shall serve a copy of
the answers on the party submitting the interroga-
tories within 15 days after the service of the inter-
rogatories, unless the court, on motion and notice
and for good cause shown, enlarges or shortens the
time. Within 10 days after service of interrogatories
a party may serve written objections thereto to-
gether with a notice of hearing the objections at
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the earliest practicable time. Answers to interroga-
tories to which objection is made shall be deferred
until the objections are determined.

Interrogatories may relate to any matters which
can be inquired into under Rule 26 (b), and the
answers may be used to the same extent as provided
in Rule 26 (d) for the use of the deposition of a
party. Interrogatories may be served after a deposi-
tion has been taken, and a deposition may be sought
after interrogatories have been answered, but the
court, on motion of the deponent or the party inter-
rogated, may make such protective order as justice
may require. The number of interrogatories or of
sets of interrogatories to be served is not limited
except as justice requires to protect the party from
annoyance, expense, embarrassment, or oppression.
The provisions of Rule 30 (b) are applicable for the
protection of the party from whom answers to
interrogatories are sought under this rule. As
amended Dec. 27, 1946, effective March 19, 1948.

NOTES OF ADVISORY COMMrrEE ON RULES

This rule restates the substance of former Equity Rule
58 (Discovery-Interrogatories--Inspection and Produc-
tion of Documents-Admission of Execution or Genuine-
ness), with modifications to conform to these rules.
NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. The added second sentence in the first paragraph
of Rule 33 conforms with a similar change in Rule 26 (a)
and will avoid litigation as to when the interrogatories
may be served. Original Rule 33 does not state the times
at which parties may serve written interrogatories upon
each other. It has been the accepted view, however, that
the times were the same in Rule 33 as those stated in
Rule 26 (a). United States v. American Solvents & Chemi-
cal Corp. of California, D. Del. 1939, 30 F. Supp. 107;
Sheldon v. Great Lakes Transit Corp., W. D. N. Y. 1942,
2 F. R. D. 272, 5 Fed. Rules Serv. 33.11, Case 3; Musher
Foundation, Inc., v. Alba Trading Co., S. D. N. Y. 1941, 42
F. Supp. 281; 2 Moore's Federal Practice, 1938, 2621. The
time within which leave of court must be secured by a
plaintiff has been fixed at 10 days, in view of the fact that
a defendant has 10 days within which to make objections
in any case, which should give him ample time to engage
counsel and prepare.

Further in the first paragraph of Rule 33, the word
"service" is substituted for "delivery" in conformance with
the use of the word "serve" elsewhere in the rule and
generally throughout the rules. See also Note to Rule
13 (a) herein. The portion of the rule dealing with prac-
tice on objections has been revised so as to afford a clearer
statement of the procedure. The addition of the words
"to interrogatories to which objection is made" insures
that only the answers to the objectionable interrogatories
may be deferred, and that the answers to interrogatories
not objectionable shall be forthcoming within the time
prescribed in the rule. Under the original wording, an-
swers to all interrogatories may be withheld until objec-
tions, sometimes to but a few interrogatories. are de-
termined. The amendment expedites the procedure of the
rule and serves to eliminate the strike value of objections
to minor interrogatories. The elimination of the last
sentence of the original rule is in line with the policy
stated subsequently In this note.

The added second paragraph in Rule 33 contributes
clarity and specificity as to the use and scope of interroga-
tories to the parties. The field of inquiry will be as broad
as the scope of examination under Rule 26 (b). There
is no reason why interrogatories should be more limited
than depositions, particularly when the former represent
an inexpensive means of securing useful information. See
Hoffman v. Wilson Line, Inc., E. D. Pa. 1946, 9 Fed. Rules
Serv. 33.514, Case 2; Brewster v. Technicolor, Inc., S. D. N. Y.
1941, 2 F. R. D. 188, 5 Fed. Rules Serv. 33.319, Case 3;
Kingsway Press, Inc. v. Farrell Publishing Corp., S. 1). N. Y.
1939, 30 F. Supp. 775. Under present Rule 33 some courts
have unnecessarily restricted the breadth of inquiry on
various grounds. See Auer v. Hershey Creamery Co.,

D. N. J. 1939, 2 Fed. Rules Serv. 33.31, Case 2, 1 F. R. D. 14;
Tudor v. Leslie, D. Mass. 1940, 1 F. R. D. 448, 4 Fed. Rules
Serv. 33.324, Case 1. Other courts have read into the rule
the requirement that interrogation should be directed only
towards "important facts", and have tended to fix a more
or less arbitrary limit as to the number of interrogatories
which could be asked in any case. See Knox v. Alter,
W. D. Pa. 1942, 2 F. R. D. 337, 6 Fed. Rules Serv. 33.352,
Case 1; Byers Theaters, Inc. v. Murphy, W. 1). Va. 1940,
3 Fed. Rules Serv. 33.31, Case 3, 1 F. R. D. 286; Coca-Cola
Co. v. Dixi-Cola Laboratories, Inc., D. Md. 1939, 30 F. Supp.
275. See also comment on these restrictions in Holtzoff,
Instruments of Discovery Under Federal Rules of Civil
Procedure, 1942, 41 Mich. L. Rev. 205, 216-217. Under
amended Rule 33, the party interrogated is given the right
to Invoke such protective orders under Rule 30 (b) as are
appropriate to the situation. At the same time, it is
provided that the number of or number of sets of inter-
rogatories to be served may not be limited arbitrarily or as
a general policy to any particular number, but that a
limit may be fixed only as justice requires to avoid annoy-
ance, expense, embarrassment or oppression in individual
cases. The party interrogated, therefore, must show the
necessity for limitation on that basis. It will be noted
that in accord with this change the last sentence of the
present rule, restricting the sets of interrogatories to be
served, has been stricken. In J. Schoeneman, Inc. v.
Brauer, W. D. Mo. 1940, 1 F. R. D. 292, 3 Fed. Rules Serv.
33.31, Case 2, the court said: "Rule 33 ... has been
interpreted . . . as being just as broad in its impli-
cations as in the case of depositions . . . It makes no
difference therefore, how many interrogatories are pro-
pounded. If the Inquiries are pertinent the opposing
party cannot complain." To the same effect, see Canuso
v. City of Niagara Falls, W. D. N. Y. 1945, 8 Fed. Rules
Serv. 33.352, Case 1; Hoffman v. Wilson Line, Inc., supra.

By virtue of express language in the added second para-
graph of Rule 33, as amended, any uncertainty as to the
use of the answers to interrogatories is removed. The
omission of a provision on this score in the original rule
has caused some difficulty. See, e. g., Bailey v. New Eng-
land Mutual Life Ins. Co., S. D. Cal. 1940, 1 F. R. D. 494,
4 Fed. Rules Serv. 33.46, Case 1.

The second sentence of the second paragraph in Rule 33,
as amended, concerns the situation where a party wishes
to serve interrogatories on a party after having taken his
deposition, or vice versa. It has been held that an oral
examination of a party, after the submission to him and
answer of interrogatories, would be permitted. Howard v.
State Marine Corp., S. D. N. Y. 1940,4 Fed. Rules Serv. 33.62,
Case 1, 1 F. R. D. 499; Stevens v. Minder Construction Co.,
S. D. N. Y. 1943, 3 F. R. D. 498, 7 Fed. Rules Serv. 30b.31,
Case 2. But objections have been sustained to interroga-
tories served after the oral deposition of a party had been
taken. McNally v. Simons, S. D. N. Y. 1940, 3 Fed. Rules
Serv. 33.61, Case 1, 1 F. R. D. 254; Currier v. Currier, S. D.
N. Y. 1942, 3 F. R. D. 21, 6 Fed. Rules Serv. 33.61, Case 1.
Rule 33, as amended, permits either Interrogatories after
a deposition or a deposition after interrogatories. It may
be quite desirable or necessary to elicit additional informa-
tion by the inexpensive method of interrogatories where a
deposition has already been taken. The party to be inter-
rogated, however, may seek a protective order from the
court under Rule 30 (b) where the additional deposition
or interrogation works a hardship or injustice on the party
from whom It is sought.

EFFECTIVE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

RULE 34.-DIsCOVERY AND PRODUCTION OF DOCUMENTS
AND THINGS FOR INSPECTION, COPYING, OR PHOTO-
GRAPHING

Upon motion of any party showing good cause
therefor and upon notice to all other parties, and
subject to the provisions of Rule 30 (b), the court
in which an action is pending may (1) order any
party to produce and permit the inspection and
copying or photographing, by or on behalf of the
moving party, of any designated documents, papers,
books, accounts, letters, photographs, objects, or
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tangible things, not privileged, which constitute or
contain evidence relating to any of the matters
within the scope of the examination permitted by
Rule 26 (b) and which are in his possession, custody,
or control; or (2) order any party to permit entry
upon designated land or other property in his posses-
sion or control for the purpose of inspecting, measur-
Ing, surveying, or photographing the property or any
designated object or operation thereon within the
scope of the examination permitted by Rule 26 (b).
The order shall specify the time, place, and manner
of making the inspection and taking the copies and
photographs and may prescribe such terms and
conditions as are Just. As amended Dec. 27, 1946,
effective March 19, 1948.

NOTES OF ADViSOsY CoMMrrTEE ON RULES

In England orders are made for the inspection of docu-
ments, English Rules Under the Judicature Act (The An-
nual Practice, 1937) 0. 31, r. r. 14, et seq., or for the in-
spection of tangible property or for entry upon land, 0. 50,
r. 3. Michigan provides for inspection of damaged prop-
erty when such damage is the ground of the action.
Mich. Court Rules Ann. (Searl, 1933) Rule 41, § 2.

Practically all states have statutes authorizing the
court to order parties in possession or control of docu-
ments to permit other parties to inspect and copy them
before trial. See Ragland, Discovery Before Trial (1932),
Appendix, p. 267, setting out the statutes.

Compare former Equity Rule 58 (Discovery-Interroga-
tories-Inspection and Production of Documents-Ad-
mission of Execution or Genuineness) (fifth paragraph).

NOTES Or ADvxsoRY COMMrrE ON AMENDMENTS TO RULES

Note. The changes in clauses (1) and (2) correlate
the scope of inquiry permitted under Rule 34 with that
provided in Rule 26 (b), and thus remove any ambiguity
created by the former differences in language. As stated
in Olson Transportation Co. v. Socony-Vacuum Oil Co.,
E. D. WIs. 1944, 8 Fed. Rules Serv. 34.41, Case 2, ". . . Rule
34 is a direct and simple method of discovery." At the
same time the addition of the words following the term
"parties" makes certain that the person in whose custody,
possession, or control the evidence reposes may have the
benefit of the applicable protective orders stated In Rule
30 (b). This change should be considered in the light
of the proposed expansion of Rule 80 (b).

An objection has been made that the word "designated"
in Rule 34 has been construed with undue strictness in
some district court cases so as to require great and im-
practicable specificity in the description of documents,
papers, books. etc., sought to be inspected. The Com-
mittee, however, believes that no amendment is needed,
and that the proper meaning of "designated" as requiring
specificity has already been delineated by the Supreme
Court. See Brown v. United States, 1928, 276 U. S. 134,
143, 48 S. Ct. 288 ("The subpoena . . .specifies . . . with
reasonable particularity the subjects to which the docu-
ments called for related."); Consolidated Rendering Co.
v. Vermont, 1908, 207 U. S. 541, 543--544, 28 S. Ct. 178
("We see no reason why all such books, papers and cor-
respondence which related to the subject of inquiry, and
were described with reasonable detail, should not be called
for and the company directed to produce them. Other-
wise, the State would be compelled to designate each
particular paper which it desired, which presupposes an
accurate knowledge of such papers, which the tribunal
desiring the papers would probably rarely, if ever, have.").

EFFECTIVE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES

Consequences of failure to comply with order, see rule
37 (b).

Perpetuation of testimony, order and examination, see
rule 27 (a) (3), (b).

Subpoena for production of documentary evidence,
see rule 45 (b).

Summary judgment, continuance to procure discovery
opposing, see rule 56 (f).

FORMS

Motion for production of documents, etc., see form 24,
Appendix of Forms.

RULE 35.-PHYSICAL AND MENTAL EXAMINATION OF

PERSONS

(a) Order for examination.
In an action in which the mental or physical con-

dition of a party is in controversy, the court in
which the action is pending may order him to submit

to a physical or mental examination by a physician.
The order may be made only on motion for good

cause shown and upon notice to the party to be ex-
amined and to all other parties and shall specify the
time, place, manner, conditions, and scope of the
examination and the person or persons by whom it is

to be made.

(b) Report of findings.
(1) If requested by the person examined, the party

causing the examination to be made shall deliver to
him a copy of a detailed written report of the exam-
ining physician setting out his findings and conclu-

sions. After such request and delivery the party
causing the examination to be made shall be entitled
upon request to receive from the party examined a
like report of any examination, previously or there-

after made, of the same mental or physical condi-
tion. If the party examined refuses to deliver such
report the court on motion and notice may make an

order requiring delivery on such terms as are just,
and if a physician fails or refuses to make such a
report the court may exclude his testimony if offered

at the trial.
(2) By requesting and obtaining a report of the

examination so ordered or by taking the deposition
of the examiner, the party examined waives any priv-
ilege he may have in that action or any other involv-
ing the same controversy, regarding the testimony

of every other person who has examined or may
thereafter examine him in respect of the same men-
tal or physical condition.

NOTES OF ADvsORY COMMITTEE ON RULES
Physical examination of parties before trial is author-

ized by statute or rule in a number of states. See Ariz.
Rev. Code Ann. (Struckmeyer, 1928) § 4468; Mich. Court
Rules Ann. (Searl, 1933) Rule 41, § 2; 2 N. J. Comp. Stat.
(1910), N. Y. C. P. A. (1937) §306; 1 f. D. Comp. Laws
(1929) § 2716A; 3 Wash. Rev. Stat. Ann. (Remington,
1932) § 1230-1.

Mental examination of parties is authorized in Iowa.
Iowa Code (1935) ch. 491-Fl. See McCash, The Evolution
of the Doctrine of Discovery and Its Present Status in
Iowa, 20 Ia. L. Rev. 68 (1934).

The constitutionality of legislation providing for physi-
cal examination of parties was sustained in Lyon v. Man-
hattan Railway Co., 142 N. Y. 298, 37 N. E. 113 (1894). and
McGovern v. Hope, 63 N. J. L. 76, 42 Atl. 830 (1899). In
Union Pacific By. Co. v. Botsford. 141 U. S. 250, 11 S. Ct.
1000, 35 L. Ed. 734 (1891), it was held that the court could
not order the physical examination of a party in the
absence of statutory authority. But in Camden and
Suburban By. Co. v. Stetson, 177 U. S. 172, 20 L. Ed. 617,
44 L. Ed. 721 (1900) where there was statutory authority
for such examination, derived from a state statute made
operative by the conformity act, the practice was sus-
tained. Such authority is now found in the present rule
made operative by the Act of June 19, 1934, ch. 651, U. S. C.,
Title 28, former § 723b (now § 2072) (Rules in actions at
law; Supreme Court authorized to make) and former § 723c
(now § 2072) (Union of equity and action at law rules;
power of Supreme Court).
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CROSS REFERENCES

Consequences of failure to submit to examination, see
rule 37 (b) (2).

Perpetuation of testimony, order and examination, see
rule 27 (a) (3), (b).

RULE 36.-ADMISSION OF FACTS AND OF GENUINENESS

OF DOCUMENTS

(a) Request for admission.
After commencement of an action a party may

serve upon any other party a written request for the
admission by the latter of the genuineness of any
relevant documents described in and exhibited with
the request or of the truth of any relevant matters of
fact set forth in the request. If a plaintiff desires
to serve a request within 10 days after commence-
ment of the action leave of court, granted with or
without notice, must be obtained. Copies of the
documents shall be served with the request unless
copies have already been furnished. Each of the
matters of which an admission is requested shall be
deemed admitted unless, within a period designated
in the request, not less than 10 days after service
thereof or within such shorter or longer time as the
court may allow on motion and notice, the party to
whom the request is directed serves upon the party
requesting the admission either (1) a sworn state-
ment denying specifically the matters of which an
admission is requested or setting forth in detail the
reasons why he cannot truthfully admit or deny
those matters or (2) written objections on the
ground that some or all of the requested admissions
are privileged or irrelevant or that the request is
otherwise improper in whole or in part, together
with a notice of hearing the objections at the earliest
practicable time. If written objections to a part of
the request are made, the remainder of the request
shall be answered within the period designated in
the request. A denial shall fairly meet the sub-
stance of the requested admission, and when good
faith requires that a party deny only a part or a
qualification of a matter of which an admission is
requested, he shall specify so much of it as is true
and deny only the remainder.

(b) Effect of admission.
Any admission made by a party pursuant to such

request is for the purpose of the pending action only
and neither constitutes an admission by him for any
other purpose nor may be used against him in any
other proceeding. As amended Dec. 2', 1946, effec-
tive March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

Compare similar rules: Former Equity Rule 58 (last
paragraph, which provides for the admission of the ex-
ecution and genuineness of documents); English Rules
Under the Judicature Act (The Annual Practice, 1937)
0. 32; Ill. Rev. Stat. (1937) ch. 110, § 182 and Rule 18
(Ill. Rev. Stat. (1937) ch. 110, § 259.18); 2 Mass. Gen.

Laws (Ter. Ed., 1932) ch. 231, § 69; Mich. Court Rules
Ann. (Searl, 1933) Rule 42; N. J. Comp. Stat. (2 Cum.
Supp. 1911-1924) N. Y. C. P. A. (1937) §§ 322, 323; Wis.
Stat. (1935) § 327.22.

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. The first change in the first sentence of Rule
36 (a) and the addition of the new second sentence.
specifying when requests for admissions may be served,
bring Rule 36 in line with amended Rules 26 (a) and 33.
There is no reason why these rules should not be treated
alike. Other provisions of Rule 36 (a) give the party
whose admissions are requested adequate protection.

The second change in the first sentence of the rule [sub-
division (a) ]. removes any uncertainty as to whether a
party can be called upon to admit matters of fact other
than those set forth in relevant documents described in
and exhibited with the request. In Smyth v. Kaufman,
C. C. A. 2d, 1940, 114 F. 2d 40, it was held that the word
"therein", now stricken from the rule [said subdivision]
referred to the request and that a matter of fact not
related to any document could be presented to the other
party for admission or denial. The rule of this case is now
clearly stated.

The substitution of the word "served" for "delivered" in
the third sentence of the amended rule [said subdivision]
is in conformance with the use of the word "serve" else-
where in the rule and generally throughout the rules.
See also Notes to Rules 13 (a) and 33 herein. The substitu-
tion [In said subdivision] of "shorter or longer" for "fur-
ther" will enable a court to designate a lesser period than
10 days for answer. This conforms with a similar provi-
sion already contained in Rule 33.

The addition of clause (1) [in said subdivision] specifies
the method by which a party may challenge the propriety
of a request to admit. There has been considerable dif-
ference of judicial opinion as to the correct method, if any,
available to secure relief from an allegedly improper
request. See Commentary, Methods of Objecting to Notice
to Admit, 1942, 5 Fed. Rules Serv. 835; International Car-
bonic Engineering Co. v. Natural Carbonic Products, Inc.,
S. D. Cal. 1944, 57 F. Supp. 248. The changes in clause (1)
are merely of a clarifying and conforming nature.

The first of the added last two sentences [in said sub-
division] prevents an objection to a part of a request from
holding up the answer, if any, to the remainder. See
similar proposed change in Rule 33. The last sentence
strengthens the rule by making the denial accurately
reflect the party's position. It is taken, with necessary
changes, from Rule 8 (b).

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES

Expenses on refusal to admit, see rule 37 (c).
Use of admissions on motions for summary judgment,

see rule 56 (c).
FORMS

Request for admission under this rule, see form 25,
Appendix of Forms.

RULE 37.-REFUSAL TO MARE DISCOVERY:
CONSEQUENCES

(a) Refusal to answer.
If a party or other deponent refuses to answer

any question propounded upon oral examination,
the examination shall be completed on other mat-
ters or adjourned, as the proponent of the question
may prefer. Thereafter, on reasonable notice to all
persons affected thereby, he may apply to the court
in the district where the deposition is taken for an
order compelling an answer. Upon the refusal of a
deponent to answer any interrogatory submitted
under Rule 31 or upon the refusal of a party to
answer any interrogatory submitted under Rule 33,
the proponent of the question may on like notice
make like application for such an order. If the
motion is granted and if the court finds that the
refusal was without substantial justification the
court shall require the refusing party or deponent
and the party or attorney advising the refusal or
either of them to pay to the examining party the
amount of the reasonable expenses incurred in ob-
taining the order, Including reasonable attorney's
fees. If the motion is denied and if the court finds
that the motion was made without substantial justi-
fication, the court shall require the examining party
or the attorney advising the motion or both of them
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to pay to the refusing party or witness the amount
of the reasonable expenses incurred in opposing the
motion, including reasonable attorney's fees.

(b) Failure to comply with order.
(1) Contempt. If a party or other witness re-

fuses to be sworn or refuses to answer any question
after being directed to do so by the court in the
district in which the deposition is being taken, the
refusal may be considered a contempt of that court.

(2) Other Consequences. If any party or an
officer or managing agent of a party refuses to obey
an order made under subdivision (a) of this rule
requiring him to answer designated questions, or an
order made under Rule 34 to produce any document
or other thing for inspection, copying, or photo-
graphing or to permit it to be done, or to permit
entry upon land or other property, or an order made
under Rule 35 requiring him to submit to a physi-
cal or mental examination, the court may make
such orders in regard to the refusal as are Just, and
among others the following:

(I) An order that the matters regarding which
the questions were asked, or the character or
description of the thing or land, or the contents of
the paper, or the physical or mental condition of
the party, or any other designated facts shall be
taken to be established for the purposes of the
action in accordance with the claim of the party
obtaining the order;

(ii) An order refusing to allow the disobedient
party to support or oppose designated claims or de-
fenses, or prohibiting him from introducing in evi-
dence designated documents or things or items of
testimony, or from introducing evidence of physical
or mental condition;

(iii) An order striking out pleadings or parts
thereof, or staying further proceedings until the
order is obeyed, or dismissing the action or proceed-
ing or any part thereof, or rendering a judgment by
default against the disobedient party;

(iv) In lieu of any of the foregoing orders or in
addition thereto, an order directing the arrest of
any party or agent of a party for disobeying any
of such orders except an order to submit to a physi-
cal or mental examination.

(c) Expenses on refusal to admit.
If a party, after being served with a request

under Rule 36 to admit the genuineness of any docu-
ments or the truth of any matters of fact, serves a
sworn denial thereof and if the party requesting
the admissions thereafter proves the genuineness of
any such document or the truth of any such matter
of fact, he may apply to the court for an order re-
quiring the other party to pay him the reasonable

expenses incurred in making such proof, including
reasonable attorney's fees. Unless the court finds
that there were good reasons for the denial or that
the admissions sought were of no substantial im-
portance, the order shall be made.

(d) Failure of party to attend or serve answers.
If a party or an officer or managing agent of a

party wilfully fails to appear before the officer who
is to take his deposition, after being served with a
proper notice, or fails to serve answers to interroga-

tories submitted under Rule 33, after proper service

of such interrogatories, the court on motion and no-
tice may strike out all or any part of any pleading
of that party, or dismiss the action or proceeding or
any part thereof, or enter a judgment by default
against that party.

(e) Failure to Respond to Letters Rogatory.
A subpoena may be issued as provided in Title

28, U. S. C., § 1783, under the circumstances and con-
ditions therein stated.

(f) Expenses against United States.
Expenses and attorney's fees are not to be imposed

upon the United States under this rule. As amended
Dec. 29, 1948, effective Oct. 20, 1949.

NoTES Or ADvIsoRy CoMMITTEE ON RULES

The provisions of this rule authorizing orders estab-
lishing facts or excluding evidence or striking pleadings,
or authorizing judgments of dismissal or default, for
refusal to answer questions or permit inspection or other-
wise make discovery, are in accord with Hammond Pack-
ing Co. v. Arkansas. 212 U. S. 322, 29 S. Ct. 370, 53 L. Ed.
530, 15 Ann. Cas. 645 (1909), which distinguishes between
the justifiable use of such measures as a means of com-
pelling the production of evidence, and their unjustifiable
use, as in Hovey v. Elliott, 167 U. S. 409, 17 S. Ct. 841,
42 L. Ed. 215 (1897), for the mere purpose of punishing
for contempt.

AMENDMENTS

1948-The amendment effective October 1949, substi-
tuted the reference to "Title 28, U. S. C., § 1783" in sub-
division (e) for the reference to "the act of July 3, 1926,
ch. 762, § 1 (44 Stat. 835), U. S. C., Title 28, § 711."

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(c).

CRoss REFERENCES
Failure to attend taking of a deposition or to serve

subpoena, payment of expenses, see rule 30 (g).

VI.-TRIALS

RULE 38.-JURY TRIAL OF RIGHT

(a) Right preserved.
The right of trial by jury as declared by the Sev-

enth Amendment to the Constitution or as given
by a statute of the United States shall be preserved
to the parties inviolate.

(b) Demand.
Any party may demand a trial by jury of any

issue triable of right by a jury by serving upon the
other parties a demand therefor in writing at any
time after the commencement of the action and
not later than 10 days after the service of the last
pleading directed to such issue. Such demand may
be indorsed upon a pleading of the party.

(c) Same: Specification of issues.
In his demand a party may specify the issues which

he wishes so tried; otherwise he shall be deemed
to have demanded trial by jury for all the issues so
triable. If he has demanded trial by jury for only
some of the issues, any other party within 10 days
after service of the demand or such lesser time as
the court may order, may serve a demand for trial
by jury of any other or all of the issues of fact in
the action.

(d) Waiver.
The failure of a party to serve a demand as re-

quired by this rule and to file it as required by Rule
5 (d) constitutes a waiver by him of trial by jury.
A demand for trial by jury made as herein provided
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may not be withdrawn without the consent of the
parties.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule provides for the preservation of the constitu-
tional right of trial by jury as directed in the enabling
act (act of June 19, 1934, 48 Stat. 1064, U. S. C., Title 28,
former § 723c (now § 2072)), and it and the next rule
make definite provision for claim and waiver of jury
trial, following the method used in many American
states and in England and the British Dominions. Thus
the claim must be made at once on initial pleading or ap-
pearance under Ill. Rev. Stat. (1937) ch. 110, § 188; 6
Tenn. Code Ann. (Williams, 1934) § 8734; compare Wyo.
Rev. Stat. Ann. (1931) § 89-1320 (with answer or reply);
within 10 days after the pleadings are completed or the
case is at issue under 2 Conn. Gen. Stat. (1930) § 5624;
Hawaii Rev. Laws (1935) § 4101; 2 Mass. Gen. Laws (Ter.
Ed. 1932) ch. 231, § 60; 3 Mich. Comp. Laws (1929) 1 14263;
Mich. Court Rules Ann. (Searl, 1933) Rule 33 (15 days);
England (until 1933) 0. 36, r. r. 2 and 6; and Ontario
Jud. Act (1927) § 57 (1) (4 days, or, where prior notice
of trial, 2 days from such notice); or at a definite time
varying under different codes, from 10 days before notice
of trial to 10 days after notice, or, as in many, when the
case is called for assignment, Ariz. Rev. Code Ann.
(Struckmeyer, 1928) § 3802; Calif. Code Civ. Proc. (Deer-
ing, 1937) § 631, par. 4; Iowa Code (1935) § 10724; 4 Nev.
Comp. Laws (Hillyer, 1929) § 8782; N. M. Stat. Ann.
(Courtright, 1929) § 105-814; N. Y. C. P. A. (1937) § 426,
subdivision 5 (applying to New York, Bronx, Richmond,
Kings, and Queens Counties); R. I. Pub. Laws (1929), ch.
1327, amending R. I. Gen. Laws (1923) ch. 337, § 6; Utah
Rev. Stat. Ann. (1933) § 104-28-6; 2 Wash. Rev. Stat.
Ann. (Remington. 1932) § 316; England (4 days after no-
tice of trial). Administration of Justice Act (1933) § 6
and amended rule under the Judicature Act (The Annual
Practice, 1937), 0. 36, r. 1; Australia High Court Proce-
dure Act (1921) § 12, Rules, 0. 33, r. 2; Alberta Rules of
Ct. (1914) 172, 183, 184; British Columbia Sup. Ct. Rules
(1925) 0. 36, r. r. 2, 6, 11, and 16; New Brunswick Jud.
Act (1927) 0. 36, r. r. 2 and 5. See James, Trial by Jury
and the New Federal Rules of Procedure (1936), 45 Yale
L. J. 1022.

Rule 81 (c) provides for claim for jury trial in removed
actions.

The right to trial by jury as declared in U. S. C., Title
28, formerly § 770 (now § 1873) (Trial of issues of fact;
by jury; exceptions), and similar statutes, is unaffected
by this rule. This rule modifies U. S. C., Title 28, former
§ 773 (Trial of issues of fact; by court).

CROSS REFERENCES
Admiralty and maritime case, trial of issues of fact

by jury, see section 1873 of this title.
Advisory jury, see rule 39 (c).
Calendar to designate cases as "Jury actions", see rule

79 (c).
Declaratory judgment actions, right to jury trial, see

rule 57.
Default judgment, right of trial by jury, see rule 55 (b)

(2).
Directed verdict, motion for which is not granted not

a waiver of trial by jury, see rule 50 (a).
juries generally, see chapter 121 of this title.
Recovery of forfeitures in actions on bonds and special-

ties, jury assessment of amount due, see section 1874 of
this title.

Removed actions, time for service of jury demand, see
rule 81 (c).

Supreme Court, jury trial in original actions at law,
see section 1872 of this title.

Trial by jury or by the court, see rule 39.
Trustees and receivers, right to jury trial in actions

against, see section 959 (a) of this title.
United States, jury trial denied In actions against, see

section 2402 of this title.

RULE 39.-TRIAL BY JURY OR BY THE COURT

(a) By jury.

When trial by Jury has been demanded as pro-
vided in Rule 38, the action shall be designated upon

the docket as a Jury action. The trial of all issues
so demanded shall be by Jury, unless (1) the par-
ties or their attorneys of record, by written stipula-
tion filed with the court or by an oral stipulation
made in open court and entered in the record, con-
sent to trial by the court sitting without a jury or
(2) the court upon motion or of its own initiative
finds that a right of trial by jury of some or all of
those issues does not exist under the Constitution
or statutes of the United States.

(b) By the court.
Issues not demanded for trial by jury as provided

In Rule 38 shall be tried by the court; but, notwith-
standing the failure of a party to demand a jury in
an action in which such a demand might have been
made of right, the court in Its discretion upon
motion may order a trial by a jury of any or all
issues.

(c) Advisory jury and trial by consent.
In all actions not triable of right by a Jury the

court upon motion or of its own initiative may try
any Issue with an advisory jury or, except in actions
against the United States when a statute of the
United States provides for trial without a jury, the
court, with the consent of both parties, may order
a trial with a jury whose verdict has the same effect
as If trial by jury had been a matter of right.

NOTES OF ADVISORY CoMMrrrEE ON RULES

The provisions for express waiver of jury trial found
in U. S. C., Title 28, former § 773 (Trial of issues of fact;
by court) are incorporated in this rule. See rule 38,
however, which extends the provisions for waiver of
jury. U. S. C., Title 28, former § 772 (Trial of issues of
fact; in equity In patent causes) is unaffected by this
rule. When certain of the issues are to be tried by jury
and others by the court, the court may determine the
sequence in which such issues shall be tried. See Lib-
erty Oil Co. v. Condon Nat. Bank, 260 U. S. 235, 43 S. Ct.
118, 67 L. Ed. 232 (1922).

A discretionary power in the courts to send issues of
fact to the jury is common in state procedure. Compare
Calif. Code Civ. Proc. (Deering. 1937) § 592; 1 Colo. Stat.
Ann. (1935) Code Civ. Proc., ch. 12, § 191; Conn. Gen.
Stat. (1930) § 5625; 2 Minn. Stat. (Mason, 1927) § 9288;
4 Mont. Rev. Codes Ann. (1935) § 9327; N. Y. C. P. A.
(1937) § 430; 2 Ohio Gen. Code Ann. (Page, 1926) § 11380;
1 Okla. Stat. Ann. (Harlow, 1931) § 351; Utah Rev. Stat.
Ann. (1933) § 104-23-5; 2 Wash. Rev. Stat. Ann. (Rem-
ington, 1932) § 315; Wis. Stat. (1935) § 270.07. See Equity
Rule 23 (Matters Ordinarily Determinable at Law When
Arising in Suit in Equity to be Disposed of Therein) and
U. S. C., Title 28, former § 772 (Trial of issues of fact; In
equity in patent cauees); Colleton Merc. Mfg. Co. v. Sa-
vannah River Lumber Co., 280 Fed. 358 (C. C. A. 4th,
1922); Fed. Res. Bk. of San Francisco v. Idaho Grimm
Alfalfa Seed Growers' Ass'n, 8 F. 2d 922 (C. C. A. 9th,
1925), cert. den, 270 U. S. 646, 46 S. Ct. 347, 70 L. Ed. 778
(1926); Watt v. Starke, 101 U. S. 247, 25 L. Ed. 826 (1879).

CROeS REFERENCES
Demand for jury trial, see rule 38 (b).
Enlargement of time after expiration of period pre-

scribed, see rule 6 (b) (2).
Findings of fact required in actions tried with an ad-

visory jury, see rule 52 (a).
Report of masters in jury actions, see rule 53 (e) (3).

RULE 40.-AssIGNMENT OF CASES FOR TRIAL

The district courts shall provide by rule for the
placing of actions upon the trial calendar (1) with-
out request of the parties or (2) upon request of a
party and notice to the other parties or (3) in such
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other manner as the courts deem expedient. Pre-
cedence shall be given to actions entitled thereto
by any statute of the United States.

NoTs or ADvISORY COMMITTEE ON RULES

U. S. C., Title 28, former § 769 (Notice of case for trial)
is modified. See former Equity Rule 58 (On Expiration of
Time for Depositions, Case Goes on Trial Calendar). See
also former Equity Rule 57 (Continuances).

For examples of statutes giving precedence, see U. S. C.,
Title 28, formerly § 47 (now §§ 1253, 2101, 2325) (Injunc-
tions as to orders of Interstate Commerce Commission);
formerly § 380 (now §§ 1253, 2101, 2284) (Injunctions-
alleged unconstitutionality of state statutes); formerly
§ 380a (now H 1253, 2101, 2284) (Same; Constitution-
ality of federal statute); former § 768 (Priority of cases
where a state is party); Title 15, § 28 (Antitrust laws;
suits against monopolies expedited); Title 22, § 240
(Petition for restoration of property seized as munitions
of war, etc.); and Title 49, § 44 (Proceedings in equity
under interstate commerce laws; expedition of suits).

CROSS REFERENCES
Adoption of local rules not inconsistent with these

rules, see rule 83.

RULE 41.-DisMlSsAL OF ACTIONS

(a) Voluntary dismissal: Effect thereof.
(1) By Plaintiff: by Stipulation. Subject to the

provisions of Rule 23 (c), of Rule 66, and of any
statute of the United States, an action may be
dismissed by the plaintiff without order of court (1)
by filing a notice of dismissal at any time before
service by the adverse party of an answer or of a
a motion for summary judgment, whichever first
occurs, or (1i) by filing a stipulation of dismissal
signed by all parties who have appeared in the action.
Unless otherwise stated in the notice of dismissal or
stipulation, the dismissal is without prejudice, except
that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has
once dismissed In any court of the United States or of
any state an action based on or Including the same
claim.

(2) By Order of Court. Except as provided in
paragraph (1) of this subdivision of this rule, an
action shall not be dismissed at the plaintiff's in-
stance save upon order of the court and upon such
terms and conditions as the court deems proper.
If a counterclaim has been pleaded by a defendant
prior to the service upon him of the plaintiff's mo-
tion to dismiss, the action shall not be dismissed
against the defendant's objection unless the coun-
terclaim can remain pending for independent adju-
dication by the court. Unless otherwise specified
in the order, a dismissal under this paragraph is
without prejudice.

(b) Involuntary dismissal: Effect thereof.
For failure of the plaintiff to prosecute or to

comply with these rules or any order of court, a
defendant may move for dismissal of an action or of
any claim against him. After the plaintiff has com-
pleted the presentation of his evidence, the defend-
ant, without waiving his right to offer evidence in the
event the motion is not granted, may move for a
dismissal on the ground that upon the facts and the
law the plaintiff has shown no right to relief. In an
action tried by the court without a jury the court as
trier of the facts may then determine them and
render judgment against the plaintiff or may decline
to render any judgment until the close of all the

evidence. If the court renders judgment on the
merits against the plaintiff, the court shall make
findings as provided in Rule 52 (a). Unless the court
in its order for dismissal otherwise specifies, a dis-
missal under this subdivision and any dismissal not
provided for in this rule, other than a dismissal for
lack of jurisdiction or for improper venue, operates
as an adjudication upon the merits.

(c) Dismissal of counterclaim, cross-claim, or third-
party claim.

The provisions of this rule apply to the dismissal
of any counterclaim, cross-claim, or third-party
claim. A voluntary dismissal by the claimant alone
pursuant to paragraph (1) of subdivision (a) of
this rule shall be made before a responsive pleading
is served or, if there is none, before the introduction
of evidence at the trial or hearing.

(d) Costs of previously dismissed action.
If a plaintiff who has once dismissed an action in

any court commences an action based upon or in-
cluding the same claim against the same defendant,
the court may make such order for the payment of
costs of the action previously dismissed as it may
deem proper and may stay the proceedings in the
action until the plaintiff has complied with the
order. As amended Dec. 27, 1946, effective March 19,
1948.

NOTES OF ADVISORY COMMiTTEE ON RULzS
Note to Subdivision (a). Compare Ill. Rev. Stat. (1937)

ch. 110, § 178, and English Rules Under the Judicature
Act (The Annual Practice, 1937) 0. 26.

Provisions regarding dismissal in such statutes as
U. S. C., Title 8, § 164 (Jurisdiction of district courts in
immigration cases) and U. S. C., Title 31, § 232 (Liability
of persons making false claims against United States;
suits) are preserved by paragraph (1).

Note to Subdivision (b). This provides for the equiv-
alent of a nonsuit on motion by the defendant after the
completion of the presentation of evidence by the plain-
tiff. Also, for actions tried without a jury, it provides
the equivalent of the directed verdict practice for jury
actions which is regulated by Rule 50.

NOTES OF ADvIsORY COMMrrEE ON AMENDMENTS TO RULES

Note. Subdivision (a). The insertion of the reference
to Rule 66 correlates Rule 41 (a) (1) with the express
provisions concerning dismissal set forth in amended
Rule 65 on receivers.

The change in Rule 41 (a) (1) (i) gives the service of a
motion for summary judgment by the adverse party the
same effect in preventing unlimited dismissal as was
originally given only to the service of an answer. The
omission of reference to a motion for summary judgment
in the original rule was subject to criticism. 3 Moore's
Federal Practice, 1938, 3037-3038, n. 12. A motion for
summary judgment may be forthcoming prior to answer,
and if well taken will eliminate the necessity for an
answer. Since such a motion may require even more
research and preparation than the answer itself, there is
good reason why the service of the motion, like that of the
answer, should prevent a voluntary dismissal by the
adversary without court approval.

The word "generally" has been stricken from Rule 41 (a)
(1) (i) in order to avoid confusion and to conform with
the elimination of the necessity for special appearance by
original Rule 12 (b).

Subdivision (b). In some cases tried without a jury,
where at the close of plaintiff's evidence the defendant
moves for dismissal under Rule 41 (b) on the ground that
plaintiff's evidence is insufficient for recovery, the plain-
tiff's own evidence may be conflicting or present questions
of credibility. In ruling on the defendant's motion, ques-
tions arise as to the function of the judge in evaluating
the testimony and whether findings should be made if the
motion is sustained. Three circuits hold that as the
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judge is the trier of the facts in such a situation his
function is not the same as on a motion to direct a verdict,
where the jury is the trier of the facts, and that the judge
in deciding such a motion in a non-jury case may pass on
conflicts of evidence and credibility, and if he performs
that function of evaluating the testimony and grants the
motion on the merits, findings are required. Young v.
United States, C. C. A. 9th, 1940, 111 P. 2d 823; Gary
Theatre Co. v. Columbia Pictures Corporation, C. C. A. 7th,
1941, 120 P. 2d 891; Bach v. Friden Calculating Machine
Co., Inc., C. C. A. 6th, 1945, 148 F. 2d 407. Cf. Mateas v.
Fred Harvey, a Corporation, C. C. A. 9th, 1945, 146 P. 2d
989. The Third Circuit has held that on such a motion
the function of the court is the same as on a motion to
direct in a jury case, and that the court should only
decide whether there is evidence which would support a
judgment for the plaintiff, and, therefore, findings are not
required by Rule 52. Federal Deposit Insurance Corp. v.
Mason, C. C. A. 3d, 1940, 115 F. 2d 548; Schad v. Twentieth
Century-Fox Film Corp., C. C. A. 3d, 1943, 136 F. 2d 991.
The added sentence in Rule 41 (b) incorporates the view
of the Sixth, Seventh and Ninth Circuits. See also 3
Moore's Federal Practice, 1938, Cum. Supplement § 41.03,
under "Page 3045"; Commentary, The Motion to Dismiss
in Non-Jury Cases, 1946, 9 Fed. Rules Serv., Comm. Pg.
41b.14.

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES
Approval of court for dismissal of class action, see rule

23 (c).
Costs, see rule 54 (d).
Counterclaim, cross-claim or third party claim, see

rules 13 and 14.
Discontinuance of civil actions arising under immi-

gration laws, see section 1329 of Title 8, Aliens and Na-
tionality.

Findings of fact in non-jury action, see rule 52.
Motion for directed verdict at close of evidence offered

by an opponent, see rule 50.
Motion to dismiss-

For failure to state a claim upon which relief can
be granted, see rule 12 (b) (6).

For lack of jurisdiction or improper venue, see
rule 12 (b) (1--3).

Order of court for dismissal of action wherein receiver
has been appointed, see rule 66.

Taxation of costs see section 1920 of this title.
Withdrawal or discontinuance of false claim actions

against United States, see section 232 of Title 31, Money
and Finance.

RULE 42.-CONSOLIDATION; SEPARATE TRIALS

(a) Consolidation.
When actions involving a common question of

law or fact are pending before the court, it may
order a joint hearing or trial of any or all the mat-
bers in issue in the actions; it may order all the
actions consolidated; and it may make such orders
concerning proceedings therein as may tend to
avoid unnecessary costs or delay.

(b) Separate trials.
The court in furtherance of convenience or to

avoid prejudice may order a separate trial of any
claim, cross-claim, counterclaim, or third-party
claim, or of any separate issue or of any number of
claims, cross-claims, counterclaims, third-party
claims, or issues.

NOTES OF ADVISORY COMMITTEE ON RULES

Subdivision (a) is based upon U. S. C., Title 28, former
§ 734 (Orders to save costs: consolidation of causes of like
nature) but insofar as the statute differs from this rule,
it is mcdified.

For comparable statutes dealing with consolidation see
Ark. Dig. Stat. (Crawford & Moses, 1921) § 1081; Calif.
Code Civ. Proc. (Deering, 1937) § 1048; N. M. Stat. Ann.

(Courtright, 1929) § 105-828; N. Y. C. P. A. (1937) §§ 96,
96a, and .97; American judicature Society, Bulletin XIV
(1919) Art. 26.

For severance or separate trials see Calif. Code Civ.
Proc. (Deering, 1937) § 1048; N. Y. C. P. A. (1937) § 96;
American Judicature Society, Bulletin XIV (1919) Art. 3,
§ 2 and Art. 10, § 10. See also the third sentence of
Equity Rule 29 (Defenses-How Presented) providing for
discretionary separate hearing and disposition before trial
of pleas in bar or abatement, and see also Rule 12 (d) of
these rules for preliminary hearings of defenses and
objections.

For the entry of separate judgments, see Rule 54 (b)
(Judgment at Various Stages).

CROSS REFERENCES

Preliminary hearings of defenses and objections, see
rule 12 (d).
Separate-

Judgments, see rule 54 (b).
Trial for parties, see rule 20 (b).
Trials of counterclaims or cross-claims, see rule

13 (1).
Third party claims, see rule 14.

RULE 43.-EVIDENCE

(a) Form and admissibility.
In all trials the testimony of witnesses shall be

taken orally in open court, unless otherwise pro-
vided by these rules. All evidence shall be admitted
which is admissible under the statutes of the United
States, or under the rules of evidence heretofore ap-
plied in the courts of the United States on the hear-
ing of suits in equity, or under the rules of evidence
applied in the courts of general jurisdiction of the
state in which the United States court is held. In
any case, the statute or rule which favors the re-
ception of the evidence governs and the evidence
shall be presented according to the most convenient
method prescribed in any of the statutes or rules to
which reference is herein made. The competency
of a witness to testify shall be determined in like
manner.

(b) Scope of examination and cross-examination.
A party may interrogate any unwilling or hostile

witness by leading questions. A party may call an
adverse party or an officer, director, or managing
agent of a public or private corporation or of a
partnership or association which is an adverse party,
and interrogate him by leading questions and con-
tradict and impeach him in all respects as if he
had been called by the adverse party, and the wit-
ness thus called may be contradicted and impeached
by or on behalf of the adverse party also, and may be
cross-examined by the adverse party only upon the
subject matter of his examination in chief.

(c) Record of excluded evidence.
In an action tried by a jury, if an objection to a

question propounded to a witness is sustained by the
court, the examining attorney may make a specific
offer of what he expects to prove by the answer of
the witness. The court may require the offer to
be made out of the hearing of the jury. The court
may add such other or further statement as clearly
shows the character of the evidence, the form in
which it was offered, the objection made, and the
ruling thereon. In actions tried without a jury the
same procedure may be followed, except that the
court upon request shall take and report the evi-
dence in full, unless it clearly appears that the evi-
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dence is not admissible on any ground or that the
witness is privileged.

(d) Affirmation in lieu of oath.
Whenever under these rules an oath is required

to be taken, a solemn affirmation may be accepted in
lieu thereof.

(e) Evidence on motions.
When a motion is based on facts not appearing

of record the court may hear the matter on affidavits
presented by the respective parties, but the court
may direct that the matter be heard wholly or partly
on oral testimony or depositions.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). The first sentence is a re-
statement of the substance of U. S. C., Title 28, former
§ 635 (Proof in common-law actions), formerly § 637
(now §§2072, 2073) (Proof in equity and admiralty),
and former Equity Rule 46 (Trial-Testimony Usually
Taken in Open Court-Rulings on Objections to Evi-
dence). This rule abolishes in patent and trade-mark
actions, the practice under former Equity Rule 48 of
setting forth in affidavits the testimony in chief of expert
witnesses whose testimony is directed to matters of
opinion. The second and third sentences on admissi-
bility of evidence and Subdivision (b) on contradiction
and cross-examination modify U. S. C., Title 28, formerly
§ 725 (now § 1652) (Laws of states as rules of decision)
insofar as that statute has been construed to prescribe
conformity to state rules of evidence. Compare Calla-
han and Ferguson. Evidence and the New Federal Rules
o1 Civil Procedure, 45 Yale L. J. 822 (1936), and Same:
2, 47 Yale L. J. 195 (1937). The last sentence modifies
to the extent indicated U. S. C., Title 28, § 631 (Com-
petency of witnesses governed by State laws).

Note to Subdivision (b). See 4 Wigmore on Evidence
(2d ed., 1923) § 1885 et seq.

Note to Subdivision (c). See former Equity Rule 46
(Trial-Testimony Usually Taken in Open Court-Rul-
ings on Objections to Evidence). With the last sen-
tence compare Dowegiac v. Lochren, 143 Fed. 211 (C. C. A.
8th, 1906). See also Blease v. Garlington, 92 U. S. 1, 23
L. Ed. 521 (1876); NeLson v. United States, 201 U. S. 92,
114, 26 S. Ct. 358, 50 L. Ed. 673 (1906); Unkle v. Wills,
281 Fed. 29 (C. C. A. 8th. 1922).

See Rule 61 for harmless error in either the admission
or exclusion of evidence.

Note to Subdivision (d). See former Equity Rule 78
(Affirmation in Lieu of Oath) and U. S. C., Title 1, § 1
(Words importing singular number, masculine gender,
etc.; extended application), providing for affirmation In
lieu of oath.

SUPPLEMENTARY NOTE OF ADVISORY COMMITTEE REGARDING
RULES 43 AND 44

Note. These rules have been criticized and suggested
improvements offered by commentators. 1 Wigmore on
Evidence, 3d ed. 1940, 200--204; Green, The Admissibility
of Evidence Under the Federal Rules, 1941, 55 Harv. L. Rev.
197. Cases indicate, however, that the rule is working
better than these commentators had expected. Boerner
v. United States, C. C. A. 2d, 1941, 117 P. 2d 387, cert. den..
1941, 313 U. S. 587. 61 S. Ct. 1120; Mosson v. Liberty Fast
Freight Co., C. C. A. 2d, 1942, 124 F. 2d 448; Hartford
Accident & Indemnity Co. v. Olivier. C. C. A. 5th, 1941,
123 P. 2d. 709; Anzano v. Metropolitan Life Ins. Co. of New
York, C. C. A. 3d, 1941, 118 F. 2d 430; Franzen v. E. I.
DuPont De Nemours & Co., C. C. A. 3d, 1944, 146 F. 2d 837;
Fakouri v. Cadais, C. C. A. 5th, 1945, 147 F. 2d 667; In re
C. & P. Co., S. D. Cal. 1945, 63 F. Supp. 400. 408. But cf.
United States v. Aluminum Co. of America, S. D. N. Y.
1938, 1 Fed. Rules Serv. 43a.3, Case 1; Note, 1946. 46 Col. L.
Rev. 267. While consideration of a comprehensive and
detailed set of rules of evidence seems very desirable, it
has not been feasible for the Committee so far to under-
take this important task. Such consideration should
include the adaptability to federal practice of all or parts
of the proposed Code of Evidence of the American Law
Institute. See Armstrong, Proposed Amendments to Fed-
eral Rules of Civil Procedure, 4 F. R. D. 124, 137-138.

CROSS REFERENCES

Amendment of pleading to conform to evidence, see
rule 15 (b).

Certified public accountant as witness before master,
statement of accounts as evidence, see rule 53 (d) (3).

Compelling giving of testimony, application of rules,
see rule 81 (a).

Depositions of witnesses in foreign country, see section
1781 of this title.

Documentary evidence, see chapter 115 of this title.
Evidence-

Generally, see chapter 115 of this title.
Hearing before master, see rule 53 (c).

Exceptions to rulings unnecessary, see rule 46.
Harmless error in admitting or excluding evidence, see

rule 61.
Interested persons, competency, see section 1822 of this

title.
Notary public and other persons authorized to admin-

ister oaths required by laws of the United States, see
section 92a of Title 5, Executive Departments and Gov-
ernment Officers and Employees.

Offer of judgment, see rule 68.
Perpetuation of testimony by action, see rule 27 (c).
Pre-trial procedure, see rule 16.
Proof of official record, see rule 44.
Record made in regular course of business, see section

1732 of this title.
Record on appeal, form of testimony included in, see

rule 75 (c).
Subpoena for attendance of witnesses and obtaining

evidence, see rule 45.
Transcript of evidence-

Appeal to Court of Appeals, see rule 75 (b).
Filing by master with report, see rule 53 (e) (1).

United States, evidence to establish claim on default,
see rule 55 (e).

Witnesses generally, see chapter 119 of this title.

RULE 44.-PROOF OF OFFICIAL RECORD

(a) Authentication of copy.

An official record or an entry therein, when ad-

missible for any purpose, may be evidenced by an

official publication thereof or by a copy attested

by the officer having the legal custody of the record,

or by his deputy, and accompanied with a certificate

that such officer has the custody. If the office in

which the record is kept is within the United States

or within a territory or insular possession subject

to the dominion of the United States, the certificate

may be made by a judge of a court of record of the

district or political subdivision in which the record

is kept, authenticated by the seal of the court, or

may be made by any public officer having a seal of

office and having official duties in the district or

political subdivision in which the record is kept,

authenticated by the seal of his office. If the office

in which the record is kept is in a foreign state or

country, the certificate may be made by a secre-

tary of embassy or legation, consul general, consul,

vice consul, or consular agent or by any officer in the

foreign service of the United States stationed in the

foreign state or country in which the record is kept,

and authenticated by the seal of his office.

(b) Proof of lack of record.
A written statement signed by an officer having the

custody of an official record or by his deputy that

after diligent seacch no record or entry of a specified

tenor is found to exist in the records of his office, ac-

companied by a certificate as above provided, is ad-

missible as evidence that the records of his office con-

tain no such record or entry.
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(c) Other proof.
This rule does not prevent the proof of official rec-

ords or of entry or lack of entry therein by any
method authorized by any applicable statute or by
the rules of evidence at common law.

NOTES o' ADVISORY COMMrrTzE ON RuLEs

This rule provides a simple and uniform method of
proving public records, and entry or lack of entry therein,
in all cases including those specifically provided for by
statutes of the United States. Such statutes are not su-
perseded, however, and proof may also be made according
to their provisions whenever they differ from this rule.
Some of those statutes are:

U. S. C., Title 28, former:
§ 661 (Copies of department or corporation records

and papers; admissibility; seal)
J 662 (Same; in office of General Counsel of the

Treasury)
1 663 (Instruments and papers of Comptroller nt

Currency; admissibility)
§ 664 (Organization certificates of national banks;

admissibility)
1 665 (Transcripts from books of Treasury in suits

against delinquents; admissibility)
J 666 (Same; certificate by Secretary or Assistant

Secretary)
1 670 (Admissibility of copies of statements of de-

mands by Post Office Department)
1 671 (Admissibility of copies of post office records

and statement of accounts)
§ 672 (Admissibility of copies of records in Gen-

eral Land Office)
§ 673 (Admissibility of copies of records, and so

forth, of Patent Office)
§ 674 (Copies of foreign letters patent as prima

facie evidence)
§ 675 (Copies of specifications and drawings of

patents admissible)
1 676 (Extracts from Journals of Congress admis-

sible when injunction of secrecy removed)
§ 677 (Copies of records in offices of United States

consuls admissible)
§ 678 (Books and papers in certain district courts)
§ 679 (Records in clerks' offices, western district of

North Carolina)
§ 680 (Records in clerks' offices of former district

of California)
§ 681 (Original records lost or destroyed; certified

copy admissible)
* 682 (Same; when certified copy not obtainable)
* 685 (Same; certified copy of official papers)
§ 687 (Authentication of legislative acts; proof of

judicial proceedings of State)
§ 688 (Proofs of records in offices not pertaining to

courts)
J 689 (Copies of foreign records relating to land

titles)
1 695 (Writings and records made in regular course

of business; admissibility)
I 695e (Foreign documents on record in public of-

fices; certification)
U. S. C., Title 1:

§ 112 (Statutes at large; contents; admissibility
in evidence)

§ 113 ("Little and Brown's" edition of laws and
treaties competent evidence of Acts of
Congress)

§ 204 (Codes and supplements as establishing
prima facie the laws of United States and
District of Columbia, etc.)

§ 208 (Copies of supplements to Code of Laws of
United States and of District of Columbia
Code and supplements; conclusive evi-
dence of original)

U. S. C., Title 5:
1 490 (Records of Department of Interior; authen-

ticated copies as evidence)
U. S. C., Title 6:

1 7 (Surety Companies as sureties; appointment
of agents; service of process)

U. S. C., Title 8:
§ 98 (Citizenship of children of persons natural-

ized under certain laws; repatriation of
native-born women married to aliens prior
to September 22, 1922; copies of proceed-
ings)

§ 1443 (Regulations for execution of naturalization
laws; certified copies of papers as evidence)

§ 1443 (Certifications of naturalization records;
authorization; admissibility as evidence)

U. S. C., Title 11:
§ 44 (d), (e). (f). (g) (Bankruptcy court proceed-

ings and orders as evidence)
U. S. C., Title 15:

§ 127 (Trade-mark records in Patent Office; copies
as evidence)

U. S. C., Title 20:
§ 52 (Smithsonian Institution; evidence of title

to site and buildings)
U. S. C., Title 25:

* 6 (Bureau of Indian Affairs; seal; authenti-
cated and certified documents; evidence)

U. S. C., Title 31:
546 (Laws governing General Accounting Office;

copies of books, records, etc., thereof as
evidence)

U. S. C., Title 38:
§ llg (Seal of Veterans' Administration; authenti.

cation of copies of records)
U. S. C., Title 40:

§ 238 (National Archives; seal; reproduction of
archives; fee; admissibility in evidence of
reproductions)

§ 270c (Bonds of contractors for public works;
right of person furnishing labor or mate-
rial to copy of bond)

U. S. C., Title 43:
I§ 57-59 (Copies of land surveys, etc., in certain

states and districts admissible as evi-
dence)

1 83 (General Land Office registers and receivers;
transcripts of records as evidence)

U. S. C., Title 46:
§823 (Records of Maritime Commission; copies;

publication of reports; evidence)
U. S. C., Title 47:

§ 154 (m) (Federal Communications Commission;
copies of reports and decisions as
evidence)

§ 412 (Documents filed with Federal Communica-
tions Commission as public records; prima
facie evidence; confidential records)

U. S. C., Title 49:
514 (3) (Interstate Commerce Commission reports

and decisions; printing and distribution
of copies)

§ 16 (13) (Copies of schedules, tariffs, etc., fied
with Interstate Commerce Commission
as evidence)

§ 19a (1) (Valuation of property of carriers by
Interstate Commerce Commission;
final published valuations as evidence)

SuPPLEMENTARY NoT OF ADVISORY COMMITTZE REGARDING

RULEs 43 AND 44
For supplementary note of Advisory Committee on this

rule, see note under rule 43.

CRoss REFIEENCES
Authenticated and certified copy of Government record

by Administrator of General Services admissible on evi-
dence, see section 399 (b) of Title 44, Public Printing and
Documents.

RULE 45.-SUBPOENA

(a) For attendance of witnesses; form; issuance.
Every subpoena shall be issued by the clerk under

the seal of the court, shall state the name of the
court and the title of the action, and shall command
each person to whom it is directed to attend and
give testimony at a time and place therein specified.
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The clerk shall issue a subpoena, or a subpoena for
the production of documentary evidence, signed and
sealed but otherwise in blank, to a party requesting
it, who shall fill it in before service.

(b) For production of documentary evidence.
A subpoena may also command the person to whom

it is directed to produce the books, papers, docu-
ments, or tangible things designated therein; but
the court, upon motion made promptly and in any
event at or before the time specified in the subpoena
for compliance therewith, may (1) quash or modify
the subpoena if it is unreasonable and oppressive or
(2) condition denial of the motion upon the ad-
vancement by the person in whose behalf the sub-
poena is issued of the reasonable cost of producing
the books, papers, documents, or tangible things.

(c) Service.
A subpoena may be served by the marshal, by his

deputy, or by any other person who is not a party
and is not less than 18 years of age. Service of a
subpoena upon a person named therein shall be made
by delivering a copy thereof to such person and by
tendering to him the fees for one day's attendance
and the mileage allowed by law. When the subpoena
is issued on behalf of the United States or an officer
or agency thereof, fees and mileage need not be
tendered.

(d) Subpoena for taking depositions; place of exam-
ination.

(1) Proof of service of a notice to take a deposition
as provided In Rules 30 (a) and 31 (a) constitutes a
sufficient authorization for the issuance by the clerk
of the district court for the district in which the
deposition is to be taken of subpoenas for the persons
named or described therein. The subpoena may
command the person to whom it is directed to pro-
duce designated books, papers, documents, or
tangible things which constitute or contain evidence
relating to any of the matters within the scope of
the examination permitted by Rule 26 (b), but in
that event the subpoena will be subject to the pro-
visions of subdivision (b) of Rule 30 and subdivision
(b) of this Rule 45.

(2) A resident of the district in which the deposi-
tion is to be taken may be required to attend an ex-
amination only in the county wherein he resides or is
employed or transacts his business in person, or at
such other convenient place as is fixed by an order
of court. A nonresident of the district may be re-
quired to attend only in the county wherein he is
served with a subpoena, or within 40 miles from the
place of service, or at such other convenient place as
is fixed by an order of court.

(e) Subpoena for a Hearing or TriaL
(1) At the request of any party subpoenas for at-

tendance at a hearing or trial shall be issued by the
clerk of the district court for the district in which
the hearing or trial is held. A subpoena requiring
the attendance of a witness at a hearing or trial may
be served at any place within the district, or at any
place without the district that is within 100 miles
of the place of the hearing or trial specified in the
subpoena; and, when a statute of the United States
provides therefor, the court upon proper application

and cause shown may authorize the service of a
subpoena at any other place.

(2) A subpoena directed to a witness in a foreign

country shall issue under the circumstances and in
the manner and be served as provided in Title 28,

U. S. C., § 1783.

(f) Contempt.
Failure by any person without adequate excuse to

obey a subpoena served upon him may be deemed a
contempt of the court from which the subpoena
issued. As amended Dec. 27, 1946, effective March
19, 1948; Dec. 29, 1948, effective Oct. 20, 1949.

NoTEs or ADvISoRY COsMrrrEZ ON RULES
This rule applies to subpoenas ad testiflcandum and

duces tecum issued by the district courts for attendance
at a hearing or a trial, or to take depositions. It does not
apply to the enforcement of subpoenas issued by admin-
istrative officers and commissions pursuant to statutory
authority. The enforcement of such subpoenas by the
district courts is regulated by appropriate statutes. Many
of these statutes do not place any territorial limits on
the validity of subpoenas so issued, but provide that they
may be served anywhere within the United States. Among
such statutes are the following:

U. S. C., Title 7, 1§ 222 and Win (Secretary of Agri-
culture)

U. S. C.. Title 1., § 49 (Federal Trade Commission)
U. S. C., Title 15, H§ 77v (b), 78u (c), 79r (d) (Securi-

ties and Exchange Commission)
U. S. C., Title 16, §§ 797 (g) and 825f (Federal Power

Commission)
U. S. C., Title 19, 1 1333 (b) (Tariff Commission)
U. S. C., Title 22, §§ 268, 270d and 270e (International

Commissions, etc.)
U. S. C., Title 26, § 1114 (Tax Court)
U. S. C., Title 26, § 1823 (a) (Internal Revenue Officers)
U. S. C., Title 29, J 161 (Labor Relations Board)
U. S. C., Title 33, § 506 (Secretary of Army)
U. S. C., Title 35, § 24 (Patent Office proceedings)
U. S. C., Title 38, § 133 (Veterans' Administration)
U. S. C., Title 41, § 39 (Secretary of Labor)
U. S. C., Title 48, 1 157 Third. (h) (Board of Arbitration

under Railway Labor Act)
U. S. C., Title 45, § 222 (b) (Investigation Commission

under Railroad Retirement Act of 1935)
U. S. C., Title 46, § 1124 (b) (Maritime Commission)
U. S. C., Title 47, 1 409 (c) and (d) (Federal Communi-

cations Commission)
U. S. C., Title 49, I 12 (2) and (3) (Interstate Commerce

Commission)
U. S. C., Title 49, I 173a (Secretary of Commerce)
Note to Subdivisions (a) and (b). These simplify the

form of subpoena as provided in U. S. C., Title 28, former
§ 655 (Witnesses; subpoena; form; attendance under); and
broaden U. S. C., Title 28, former § 636 (Production of
books and writings) to include all actions, and to extend
to any person. With the provision for relief from an
oppressive or unreasonable subpoena duces tecum, com-
pare N. Y. C. P. A. (1937) § 411.

Note to Subdivision (c). This provides for the simple
and convenient method of service permitted under many
state codes; e. g., N. Y. C. P. A. (1937) §§ 220, 404, J. Ct.
Act, § 191; 3 Wash. Rev. Stat. Ann. (Remington, 1932)
§ 1218. Compare Equity Rule 15 (Process, by Whom
Served).

For statutes governing fees and mileage of witnesses
see:

U. S. C., Title 28, former:
I 600a (Per diem; mileage)
1 600c (Amount per diem and mileage for wit-

nesses; subsistence)
§ 600d (Fees and mileage in certain states)
§ 601 (Witnesses' fees; enumeration)
I 602 (Fees and mileage of jurors and witnesses)
§ 603 (No officer of court to have witness fees)

Note to Subdivision (d). The method provided in
paragraph (1) for the authorization of the issuance of
subpoenas has been employed in some districts. See
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Henning v. Boyle, 112 Fed. 397 (S. D. N. Y., 1901). The
requirement of an order for the issuance of a subpoena
duces tecum is in accordance with U. S. C., Title 28,
former § 647 (Deposition under dedimus potestatem;
subpoena duces tecum). The provisions of paragraph
(2) are in accordance with common practice. See U. S. C.,
Title 28, former § 648 (Deposition under dedimus potesta-
tern; witnesses, when required to attend); N. Y. C. P. A.
(1937) § 300; 1 N. J. Rev. Stat. (1937) 2:27-174.

Note to Subdivision (e). The first paragraph con-
tinues the substance of U. S. C., Title 28, former § 654
(Witnesses; subpoenas; may run into another district).
Compare U. S. C., Title 11, § 69 (Referees in bankruptcy;
contempts before) (production of books and writings)
which is not affected by this rule. For examples of stat-
utes which allow the court, upon proper application and
cause shown, to authorize the clerk of the court to issue
a subpoena for a witness who lives in another district
and at a greater distance than 100 miles from the place
of the hearing or trial, see:

U. S. C., Title 15:
§ 23 (Suits by United States; subpoenas for wit-

nesses) (under antitrust laws).
U. S. C., Title 38:

§ 445 (Actions on claims; jurisdiction; parties; pro-
cedure; limitation; witnesses; definitions)
(Veterans' insurance contracts).

The second paragraph continues the present procedure
applicable to certain witnesses who are in foreign coun-
tries. See U. S. C.. Title 28, formerly § 711 (now § 1783)
(Letters rogatory to take testimony of witness, addressed
to court of foreign country; failure of witness to appear;
subpoena) and former § 713 (Service of subpoena on
witness in foreign country).

Note to Subdivision (f), Compare former Equity Rule
52 (Attendance of Witnesses Before Commissioner, Master,
or Examiner).

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULEs

Note. Subdivision (b). The added words, "or tangible
things" in subdivision (b) merely make the rule for the
subpoena duces tecum at the trial conform to that of
subdivision (d) for the subpoena at the taking of deposi-
tions. The insertion of the words "or modify" in clause
(1) affords desirable flexibility.

Subdivision (d). The added last sentence of amended
subdivision (d) (1) properly gives the subpoena for docu-
ments or tangible things the same scope as provided in
Rule 26 (b), thus promoting uniformity. The require.
ment in the last sentence of original Rule 45 (d) (1)-
to the effect that leave of court should be obtained for
the issuance of such a subpoena-has been omitted. This
requirement is unnecessary and oppressive on both counsel
and court, and it has been criticized by district judges.
There is no satisfactory reason for a differentiation be-
tween a subpoena for the production of documentary evi-
dence by a witness at a trial (Rule 45 (a)) and for the
production of the same evidence at the taking of a deposi-
tion. Under this amendment, the person subpoenaed may
obtain the protection afforded by any of the orders per-
mitted under Rule 30 (b) or Rule 45 (b). See Application
of Zenith Radio Corp., E. D. Pa. 1941, 4 Fed. Rules Serv.
30b.21, Case 1, 1 F. R. D. 627; Fox v. House, E. D. Okla. 1939,
29 F. Supp. 673; United States of America for the Use of
Tilo Roofing Co., Inc. v. J. Slotnik Co., D. Conn, 1944,

3 F. R. D. 408.
The changes in subdivision (d) (2) give the court the

same power in the case of residents of the district as is
conferred in the case of non-residents, and permit the
court to fix a place for attendance which may be more
convenient and accessible for the parties than that speci-
fied in the rule.

EFFECTIVE DATE OF AMENDMENTS

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REFERENCES
Motion for order for production of documents, see rule

34.
Scope of deposition on oral examination, see rule 26 (b).
Subpoenas in civil cases brought by United States under

anti-trust laws, see section 23 of Title 15, Commerce and
Trade.

RULE 46.-ExCEPTIONS UNNECESSARY

Formal exceptions to rulings or orders of the court
are unnecessary; but for all purposes for which an
exception has heretofore been necessary it is suffi-
cient that a party, at the time the ruling or order of
the court is made or sought, makes known to the
court the action which he desires the court to take or
his objection to the action of the court and his
grounds therefor; and, if a party has no opportunity
to object to a ruling or order at the time it is made,
the absence of an objection does not thereafter
prejudice him.

NOTES OF ADVISORY COMMITTEE ON RuLEs

Abolition of formal exceptions is often provided by
statute. See Ill. Rev. Stat. (1937), ch. 110, § 204; Neb.
Comp. Stat. (1929) § 20-1139; N. M. Stat. Ann. (Court-
right, 1929) § 105-830; 2 N. D. Comp. Laws Ann. (1913)
§ 7653; Ohio Code Ann. (Throckmorton, 1936) § 11560;
1 S. D. Comp. Laws (1929) § 2542; Utah Rev. Stat. Ann.
(1933) §§ 104-39-2, 104-24-18; "Va. Rules of Court, Rule
22, 163 Va. v, xii (1935); Wis. Stat. (1935) 1 270.39. Com-
pare N. Y. C. P. A. (1937) §§ 583, 445, and 446, all as
amended by L. 1936, ch. 915. Rule 51 deals with objec-
tions to the court's instructions to the jury.

U. S. C., Title 28, former § 776 (Bill of exceptions;
authentication; signing of by judge) and former § 875
(Review of findings in cases tried without a jury) are
superseded Insofar as they provide for formal exceptions,
and a bill of exceptions.

CROSS REFERENCES

Form and admissibility of evidence, see rule 43 (a).
Harmless error, see rule 61.
Objections to instructions, see rule 51.

FEDERAL RULES OF CRIMINAL PROCEDURE

Bills of exceptions abolished, see note of advisory com-
mittee under rule 39, Title 18, Appendix, Crimes and
Criminal Procedure.

Exceptions unnecessary, see rule 51.

RULE 47.-JURoRS

(a) Examination of jurors.
The court may permit the parties or their attor-

neys to conduct the examination of prospective
jurors or may itself conduct the examination. In
the latter event, the court shall permit the parties or
their attorneys to supplement the examination by
such further inquiry as it deems proper or shall itself

submit to the prospective jurors such additional
questions of the parties or their attorneys as it
deems proper.

(b) Alternate jurors.

The court may direct that one or two jurors in
addition to the regular panel be called and im-
panelled to sit as alternate jurors. Alternate jurors
in the order in which they are called shall replace
jurors who, prior to the time the jury retires to con-
sider its verdict, become unable or disqualified to
perform their duties. Alternate jurors shall be
drawn in the same manner, shall have the same
qualifications, shall be subject to the same examina-
tion and challenges, shall take the same oath, and
shall have the same functions, powers, facilities, and
privileges as the principal jurors. An alternate
juror who does not replace a principal juror shall be
discharged after the jury retires to consider its ver-
dict. If one or two alternate jurors are called each
party is entitled to one peremptory challenge in ad-
dition to those otherwise allowed by law. The addi-
tional peremptory challenge may be used only
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against an alternate juror, and the other peremp-
tory challenges allowed by law shall not be used
against the alternates.

NOTES or ADVISORY COMMrrTEE ON RULES

Note to Subdivision (a). This permits a practice found

very useful by Federal trial judges. For an example of a

state practice in which the examination by the court is
supplemented by further inquiry by counsel, see Rule 27
of the Code of Rules for the District Courts of Minne-

sota, 186 Minn. xxxiii (1932), 3 Minn. Stat. (Mason, supp.
1936) Appendix 4, p. 1062.

Note to Subdivision (b). The provision for an alter-
nate juror is one often found in modern state codes.
See N. C. Code (1935) § 2330 (a); Ohio Gen. Code Ann.
(Page, Supp. 1926-1935) § 11419-47; Pa. Stat. Ann. (Pur-
don, Supp. 1936) Title 17, § 1153; compare U. S. C., Title 28,
former § 417a (Alternate jurors in criminal trials); 1 N. J.
Rev. Stat. (1937) 2:91A-1, 2:91A-2, 2:91A-3.

Provisions for qualifying, drawing, and challenging of
jurors are found in U. S. C., Title 28, former:

§ 411 (Qualifications and exemptions)
§ 412 (Manner of drawing)
§ 413 (Apportioned in district)
§ 415 (Not disqualified because of race or color)
§ 416 (Venire; service and return)
§ 417 (Talesmen for petit jurors)
§ 418 (Special juries)
§ 423 (Jurors not to serve more than once a year)
§ 424 (Challenges)

and D. C. Code (1930) Title 18, §§ 341-360 (Juries and
Jury Commission) and Title 6, § 366 (Peremptory chal-
lenges).

CRoss REFERENCES

Challenges of jurors, see section 1870 of this title.
Jury trial of right, see rule 38.
Manner of drawing trial jurors, see section 1864 of this

title.
Qualifications of jurors, see section 1861 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE

Trial jurors, see rule 24, Title 18, Appendix, Crimes and
Criminal Procedure.

RULE 48.-JURIES OF LESS THAN TWELVE-MAJORITY
VERDICT

The parties may stipulate that the jury shall con-
sist of any number less than twelve or that a verdict
or a finding of a stated majority of the jurors shall
be taken as the verdict or finding of the Jury.

NOTES OF ADVISORY COMMITrEE ON RULES

For provisions in state codes, compare Utah Rev. Stat.
Ann. (1933) § 48-0-5 (In civil cases parties may agree in
open court on lesser number of jurors); 2 Wash. Rev.
Stat. Ann. (Remington, 1932) § 323 (Parties may consent
to any number of jurors not less than three).

CROSS REFERENCES

Advisory jury, see rule 39 (c).
Jury trial of right, see rule 38.
Right to jury trial, see U. S. Const. Amend. VII.

RULE 49.-SPECIAL VERDICTS AND INTERROGATORIES

(a) Special verdicts.
The court may require a jury to return only a

special verdict in the form of a special written find-
ing upon each issue of fact. In that event the
court may submit to the jury written questions sus-
ceptible of categorical or other brief answer or may
submit written forms of the several special findings
which might properly be made under the pleadings
and evidence; or it may use such other method of
submitting the issues and requiring the written find-
ings thereon as it deems most appropriate. The
court shall give to the jury such explanation and
instruction concerning the matter thus submitted

as may be necessary to enable the Jury to make its
findings upon each issue. If in so doing the court
omits any issue of fact raised by the pleadings or
by the evidence, each party waives his right to a
trial by jury of the issue so omitted unless before
the jury retires he demands its submission to the
jury. As to an issue omitted without such demand
the court may make a finding; or, if it fails to do
so, it shall be deemed to have made a finding in
accord with the judgment on the special verdict.

(b) General verdict accompanied by answer to inter-
rogatories.

The court may submit to the jury, together with
appropriate forms for a general verdict, writ-
ten interrogatories upon one or more issues of fact
the decision of which is necessary to a verdict. The
court shall give such explanation or instruction as
may be necessary to enable the jury both to make
answers to the interrogatories and to render a gen-
eral verdict, and the court shall direct the jury both
to make written answers and to render a general
verdict. When the general verdict and the answers
are harmonious, the court shall direct the entry
of the appropriate judgment upon the verdict and
answers. When the answers are consistent with
each other but one or more is inconsistent with the
general verdict, the court may direct the entry of
judgment in accordance with the answers, notwith-
standing the general verdict or may return the
Jury for further consideration of its answers and
verdict or may order a new trial. When the answers
are inconsistent with each other and one or more
is likewise inconsistent with the general verdict,
the court shall not direct the entry of judgment
but may return the jury for further consideration
of its answers and verdict or may order a new trial.

NOTES OF ADVISORY COMMITTEE ON RULES

The Federal courts are not bound to follow state stat-
utes authorizing or requiring the court to ask a jury to
find a special verdict or to answer interrogatories. Victor
American Fuel Co. v. Peccarich, 209 Fed. 568 (C. C. A.
8th, 1913) cert. den. 232 U. S. 727, 34 S. Ct. 603, 58 L. Ed.
817 (1914); Spokane and 1. E. R. Co. v. Campbell, 217
Fed. 518 (C. C. A. 9th, 1914), affd. 241 U. S. 497, 36 S. Ct.
683, 60 L. Ed. 1125 (1916); Simkins, Federal Practice
(1934) § 186. The power of a territory to adopt by statute
the practice under Subdivision (b) has been sustained.
Walker v. New Mexico and Southern Pacific R. R., 165
U. S. 593, 17 S. Ct. 421, 41 L. Ed. 837 (1897); Southwestern
Brewery and Ice Co. v. Schmidt, 226 U. S. 162, 33 S. Ct.
68, 57 L. Ed. 170 (1912).

Compare Wis. Stat. (1935) §§ 270.27. 270.28 and 270.30:
Green. A New Development in Jury Trial (1927), 13 A.
B. A. J. 715; Morgan, A Brief History of Special Verdicts
and Special Interrogatories, 1923, 32 Yale L. J. 575.

The provisions of U. S. C., Title 28, formerly § 400 (3)
(now §§ 2201. 2202) (Declaratory judgments authorized;
procedure) permitting the submission of issues of fact to
a jury are covered by this rule.

CROSS REFERENCES

Advisory jury, see rule 39 (c).
New trial, see rule 59.

RULE 50.-MoTION FOR A DIRECTED VERDICT

(a) When made: Effect.
A party who moves for a directed verdict at the

close of the evidence offered by an opponent may
offer evidence in the event that the motion is not
granted, without having reserved the right so to do
and to the same extent as if the motion had not
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been made. A motion for a directed verdict which
is not granted is not a waiver of trial by jury even
though all parties to the action have moved for
directed verdicts. A motion for a directed verdict
shall state the specific grounds therefor.

(b) Reservation of decision on motion.
Whenever a motion for a directed verdict made at

the close of all the evidence is denied or for any
reason is not granted, the court is deemed to have
submitted the action to the Jury subject to a later
determination of the legal questions raised by the
motion. Within 10 days after the reception of a
verdict, a party who has moved for a directed verdict
may move to have the verdict and any Judgment
entered thereon set aside and to have judgment
entered in accordance with his motion for a di-
rected verdict; or if a verdict was not returned such
party, within 10 days after the jury has been dis-
charged, may move for judgment in accordance with
his motion for a directed verdict. A motion for a
new trial may be joined with this motion, or a new
trial may be prayed for in the alternative. If a ver-
dict was returned the court may allow the judgment
to stand or may reopen the Judgment and either
order a new trial or direct the entry of judgment as
if the requested verdict had been directed. If no
verdict was returned the court may direct the entry
of Judgment as if the requested verdict had been
directed or may order a new trial.

NOTES OF ADVISORY COMMITr5z ON RULxS

Note to Subdivision (a). The present federal rule is
changed to the extent that the formality of an express
reservation of rights against waiver is no longer neces-
sary. See Sampliner v. Motion Picture Patents Co., 254
U. S. 233, 41 S. Ct. 79, 65 L. Ed. 240 (1920); Union Indem-
nity Co. v. United States, 74 F. 2d 645 (C. C. A. 6th, 1935).
The requirement that specific grounds for the motion for
a directed verdict must be stated settles a conflict in the
federal cases. See Simkins, Federal Practice (1934) § 189.

Note to Subdivision (b). For comparable state prac-
tice upheld under the conformity act, see Baltimore and
Carolina Line v. Redman, 295 U. S. 654, 55 S. Ct. 890, 79
L. Ed. 1636 (1935); compare Slocum v. New York Life Ins.
Co., 228 U. S. 364. 33 8. Ct. 523, 57 L. Ed. 879, Ann. Cas.
1914D, 1029 (1913).

See Northern Ry. Co. v. Page, 274 U. S. 65, 47 S. Ct. 491,
71 L. Ed. 929 (1927). following the Massachusetts prac-
tice of alternative verdicts, explained in Thorndike, Trial
by Jury in United States COurts, 26 Harv. L. Rev. 732
(1913). See also Thayer, Judicial Administration, 63 U. of
Pa. L. Rev. 585, 600--601, and note 32 (1915); Scott, Trial
by Jury and the Reform of Civil Procedure, 31 Harv. L.
Rev. 669, 685 (1918); Comment, 34 Mich. L. Rev. 93, 98
(1935).

CROSS REFERENCES
Grounds for new trial, see rule 59 (a).
Involuntary dismissal at end of plaintiff's case, see

rule 41 (b).
FEDERAL RULES OF CRIMINAL PROCEDURE

Motions for directed verdict abolished in criminal cases,
see rule 29 (a), Title 18, Appendix, Crimes and Criminal
Procedure.

RULE 51.-INSTRUCTIONS TO JURY: OBJECTION

At the close of the evidence or at such earlier time
during the trial as the court reasonably directs, any
party may file written requests that the court in-
struct the jury on the law as set forth in the re-
quests. The court shall inform counsel of its pro-
posed action upon the requests prior to their argu-
ments to the jury, but the court shall instruct the

Jury after the arguments are completed. No party
may assign as error the giving or the failure to give
an instruction unless he objects thereto before the
jury retires to consider its verdict, stating distinctly
the matter to which he objects and the grounds of
his objection. Opportunity shall be given to make
the objection out of the hearing of the jury.

NOTS OF ADvIsoRY COMMITTEE ON RULES

Supreme Court Rule 8 requires exceptions to the charge
of the court to the jury which shall distinctly state the
several matters of law in the charge to which exception
is taken. Similar provisions appear in the rules of the
various Circuit Courts of Appeals.

CROSS REFERENCES
Assignment of errors unnecessary, see rule 75 (d).
Formal exceptions unnecessary, see rule 46.
Motion for directed verdict, see rule 50.

RULE 52.-FINDINGS BY THE COURT

(a) Effect.
In all actions tried upon the facts without a jury

or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law
thereon and direct the entry of the appropriate judg-
ment; and in granting or refusing interlocutory in-
junctions the court shall similarly set forth the
findings of fact and conclusions of law which con-
stitute the grounds of its action. Request for find-
ings are not necessary for purposes of review. Find-
ings of fact shall not be set aside unless clearly er-
roneous, and due regard shall be given to the oppor-
tunity of the trial court to judge of the credibility of
the witnesses. The findings of a master, to the ex-
tent that the court adopts them, shall be considered
as the findings of the court. If an opinion or memo-
randum of decision is filed, it will be sufficient if the
findings of fact and conclusions of law appear there-
in. Findings of fact and conclusions of law are un-
necessary on decisions of motions under Rules 12 or
56 or any other motion except as provided in Rule
41 (b).

(b) Amendment.
Upon motion of a party made not later than 10

days after entry of judgment the court may amend
its findings or make additional findings and may
amend the judgment accordingly. The motion may
be made with a motion for a new trial pursuant to
Rule 59. When findings of fact are made in actions
tried by the court without a jury, the question of the
sufficiency of the evidence to support the findings
may thereafter be raised whether or not the party
raising the question has made in the district court an
objection to such findings or has made a motion to
amend them or a motion for judgment. As amended
Dec. 27, 1946, effective March 19, 1948.

NOTEs OF ADVISORY COMMrTrEE ON RULES
See former Equity Rule 701/2. as amended Nov. 25. 1935

(Findings of Fact and Conclusions of Law), and U. S. C.,
Title 28 former § 764 (Opinion, findings, and conclusions
in action against United States) which are substantially
continued in this rule. The provisions of U. S. C.. Title
28, former § 773 (Trial of issues of fact; by court) and
former § 875 (Review in cases tried without a jury) are
superseded insofar as they provide a different method
of finding facts and a different method of appellate
review. The rule stated in the third sentence of Sub-
division (a) accords with the decisions on the scope
of the review in modern federal equity practice. It is
applicable to all classes of findings in cases tried without
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a jury whether the finding is of a fact concerning which
there was conflict of testimony, or of a fact deduced or
inferred from uncontradicted testimony. See Silver King
Coalition Mines Co. v. Silver King Consolidated Mining
Co., 204 Fed. 166 (C. C. A. 8th, 1913), cert. den. 229 U. S.
624, 33 S. Ct. 1051, 57 L. Ed. 1356 (1913); Warren v. Keep,
155 U. S. 265, 15 S. Ct. 83, 39 L. Ed. 144 (1894): Furrer
v. Ferris, 145 U. S. 132, 12 S. Ct. 821, 36 L. Ed. 649 (1892);
Tilghman v. Proctor, 125 U. S. 136, 149. 8 S. Ct. 894, 31
L. Ed. 664 (1888); Kimberly v. Arms, 129 U. S. 512, 524,
9 S. Ct. 355. 32 L. Ed. 764 (1889). Compare Kaeser & Blair,
Inc., v. Merchants' Ass'n, 64 F. 2d 575, 576 (C. C. A. 6th,
1933); Dunn v. Trefry, 260 Fed. 1"47, 148 (C. C. A. Ist,
1919).

In the following states findings of fact are required In
all cases tried without a jury (waiver by the parties being
permitted as Indicated at the end of the listing) : Arkan-
sas, Civ. Code (Crawford, 1934) § 364; California, Code Civ.
Proc. (Deering, 1937) §§ 632, 634; Colorado, 1 Stat. Ann.
(1935) Code Civ. Proc. §§ 232, 291 (in actions before ref-
erees or for possession of and damages to land); Connec-
ticut, Gen. Stats. §§ 5660, 5664; Idaho, 1 Code Ann. (1932)
§§ 7-302 through 7-305; Massachusetts (equity cases), 2
Gen. Laws (Ter. Ed., 1932) ch. 214, § 23; Minnesota, 2 Stat.
(Mason, 1927) § 9311; Nevada, 4 Comp. Laws (Hillyer,
1929) § 8783-8784; New Jersey, Sup. Ct. Rule 113, 2 N. J.
Misc. 1197, 1239 (1924); New Mexico, Stat. Ann. (Court-
right, 1929) § 105-813; North Carolina, Code (1935) § 569;
North Dakota, 2 Comp. Laws Ann. (1913) § 7641; Oregon,
2 Code Ann. (1930) § 2-502; South Carolina, Code (Michie,
1932) § 649; South Dakota, 1 Comp. Laws (1929) Hi 2525-
2526; Utah. Rev. Stat. Ann. (.1933) § 104-26-2, 104-26-3;
Vermont (where jury trial waived), Pub. Laws (1933)
§ 2069; Washington, 2 Rev. Stat. Ann. (Remington, 1932)
§ 367; Wisconsin, Stat: (1935) § 270.33. The parties may
waive this requirement for findings in California, Idaho,
North Dakota, Nevada, New Mexico, Utah, and South Da-
kota.

In the following states the review of findings of fact in
all non-jury cases, including jury waived cases, is assimi-
lated to the equity review: Alabama, Code Ann. (Michie.
1928) §§ 9498, 8599; California, Code Civ. Proc. (Deering,
1937) § 956a; but see 20 Calif. Law Rev. 171 (1932); Colo-
rado, Johnson v. Kountze, 21 Colo. 486, 43 Pac. 445 (1895),
semble: Illinois, Baker v. Hinricks, 359 I1. 138, 194 N. E.
284 (1934), Weininger v. Metropolitan Fire Ins. Co., 359
Ill. 584. 195 N. E. 420, 98 A. L. R. 169 (1935); Minnesota,
State Bank of Gibbon v. Walter, 167 Minn. 37, 38. 208 N. W.
423 (1926), Waldron v. Page, 191 Minn. 302, 253 N. W. 894
(1934); New Jersey, N. J. Comp. Stat. (2 Cum. Supp. 1911-
1924) Title 163, § 303, as interpreted in Bussy v. Hatch,
95 N. J. L. 56, 111 A, 546 (1920); New York, York Mort-
gage Corporation v. Clotar Const. Corp., 254 N. Y. 128, 133,
172 N. E. 265 (1930); North Dakota, Comp. Laws Ann.
(1913) § 7846, as amended by N. D. Laws 1933, ch. 208,
Milnor Holding Co. v. Holt, 63 N. D. 362, 370, 248 N. W. 315
(1933); Oklahoma, Wichita Mining and Improvement Co.
v. Hale, 20 Okla. 159, 167, 94 Pac. 530 (1908); South Da-
kota, Randall v. Burk Township, 4 S. D. 337, 57 N. W. 4
(1893); Texas, Custard v. Flowers, 14 S. W. 2d 109 (1929);
Utah, Rev. Stat. Ann. (1933) § 104-41-5; Vermont, Roberge
v. Troy, 105 Vt. 134, 163 AtI. 770 (1933); Washington. 2
Rev. Stat. Ann. (Remington, 1932) 9§ 309-316; McCul-
lough v. Puget Sound Realty Associates, 76 Wash. 700, 136
Pac. 1146 (1913), but see Cornwall v. Anderson, 85 Wash.
369. 148 Pac. 1 (1915); West Virginia, Kinsey v. Carr, 60 W.
Va. 449. 55 S. E. 1004 (1906), semble; Wisconsin. Stat.
(1935) § 251.09; Campbell v. Sutliff, 193 Wis. 370, 214 N. W.
374 (1927), Gessler v. Erwin Co., 182 Wis. 315, 193 N. W.
363 (1924).

For examples of an assimilation of the review of find-
ings of fact in cases tried without a jury to the review at
law as made in several states, see Clark and Stone, Review
of Findings of Fact, 4 U. of Chi. L. Rev. 190, 215 (1937).

NOTES or ADVISORY COMsMrrEE ON AMENDMENTS TO RULzS

Note. Subdivision (a). The amended rule makes clear
that the requirement for findings of fact and conclusions
of law thereon applies in a case with an advisory jury.
This removes an ambiguity in the rule as originally stated,
but carries Into effect what has been considered its intent.
3 Moore's Federal Practice. 1938, 3119. Hurwitz v. Hur-
witz, App. D. C. 1943, 78 U. S. App. D. C. 66, 136 F. 2d 796.

3S805 0-59-vol. 6- 19

The two sentences added at the end of Rule 52 (a) eliml-
nate certain difficulties which have arisen concerning find-
ings and conclusions. The first of the two sentences
permits findings of fact and conclusions of law to ap-
pear in an opinion or memorandum of decision. See,
e. g.. United States v. One 1941 Ford Sedan, S. D. Tex. 1946.
65 F. Supp. 84. Under original Rule 52 (a) some courts
have expressed the view that findings and conclusions
could not be incorporated in an opinion. Detective Com-
ics, Inc. v. Bruns Publications, S. D. N. Y. 1939, 28 F. Supp.
399; Pennsylvania Co. for Insurance on Lives & Granting
Annuities v. Cincinnati & L. E. R. Co., S. D. Ohio 1941,
43 F. Supp. 5; United States v. Aluminum Co. o America,
S. D. N. Y. 1941, 2 F. R. D. 224, 5 Fed. Rules Serv. 52a.11,
Case 3; see also a. c., 44 F. Supp. 97. But, to the contrary,
see Wellman v. United States, D. Mass. 1938, 25 F. Supp.
868; Cook v. United States, D. Mass. 1939, 26 F. Supp. 253;
Proctor v. White, D. Mass. 1939, 28 F. Supp. 161; Green
Valley Creamery, Inc. v. United States, C. C. A. 1st. 1939,
108 F. 2d 342. See also Matton Oil Transfer Corp. v. The
Dynamic, C. C. A. 2d, 1941, 123 F. 2d 999; Carter Coal Co. v.
Litz. C. C. A. 4th, 1944, 140 F. 2d 934; Woodruff v. Heiser,
C. C. A. 10th, 1945, 150 F. 2d 869; Coca-Cola Co. v. Busch,
E. D. Pa. 1943. 7 Fed. Rules Serv. 59b.2, Case 4; Oglebay,
Some Developments in Bankruptcy Law, 1944, 18 J. of Nat'l
As'n of Ref. 68, 69. Findings of fact aid in the process
of judgment and In defining for future cases the precise
limitations of the issues and the determination thereon.
Thus they not only aid the appellate court on review,
Hurwitz v. Hurwitz, App. D. C. 1943, 78 U. S. App. D. C. 66,
136 F. 2d 796, but they are an important factor in the
proper application of the doctrines of res judicata and
estoppel by judgment. Nordbye, Improvements in State-
ment of Findings of Fact and Conclusions of Law, 1 F. R. D.
25. 26--27; United States v. Forness, C. C. A. 2d, 1942, 125
F. 2d 928, cert. den., 1942, 316 U. S. 694, 62 S. Ct. 1293. These
findings should represent the judge's own determination
and not the long, often argumentative statements of suc-
cessful counsel. United States v. Forness, supra: United
States v. Crescent Amusement Co., 1944, 323 U. S. 173, 65
S. Ct. 254. Consequently, they should be a part of the
judge's opinion and decision, either stated therein or
stated separately. Matton Oil Transfer Corp. v. The Dy-
namic, supra. But the judge need only make brief, defi-
nite, pertinent findings and conclusions upon the con-
tested matters; there is no necessity for overelaboratlon
of detail or particularization of facts. United States v.
Forness, supra; United States v. Crescent Amusement Co.,
supra. See also Petterson Lighterage & Towing Corp. v.
New York Central R. Co., C. C. A. 2d, 1942, 126 F. 2d 992;
Brown Paper Mill Co., Inc. v. Irwin, C. C. A. 8th, 1943, 134
F. 2d 337; Allen Bradley Co. v. Local Union No. 3. I. B. E. W.,
C. C. A. 2d, 1944. 145 F. 2d 215. rev'd on other grounds, 1945,
325 U. S. 797. 65 S. Ct. 1533; Young v. Murphy, N. D. Ohio
1946, 9 Fed. Rules Serv. 52a.11, Case 2.

The last sentence of Rule 52 (a) as amended will re-
move any doubt that findings and conclusions are unneces-
sary upon decision of a motion, particularly one under
Rule 12 or Rule 56, except as provided in amended Rule
41 (b). As so holding, see Thomas v. Peyser, App. D. C.
1941, 118 F. 2d 369; Schad v. Twentieth Century-Fox Corp.,
C. C. A. 3d. 1943. 136 F. 2d 991; Prudential Ins. Co. of
America v. Goldstein, E. D. N. Y. 1942, 43 F. Supp. 767;
Somers Coal Co. v, United States, N. D. Ohio 1942. 2
F. R. D. 532, 6 Fed. Rules Serv. 52a.1, Case 1; Pen-Ken Oil
& Gas Corp. v. Warfield Natural Gas Co., E. D. Ky. 1942. 2
F. R. D. 355, 5 Fed. Rules Serv. 52a.1. Case 3; also Com-
mentary, Necessity of Findings of Fact, 1941, 4 Fed. Rules
Serv. 936.

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule
86 (b).

CRoss REFERENcES
Advisory jury. see rule 39 (c).
Extenpion of time to apply for amendment of findings,

limitation on, see rule 6 (b).
Master's report. inclusion of findings of fact and con-

clusions of law, see rule 53 (e).
Motion for-

Additional findings, termination of running of time
for appeal to court of appeals, see rule 73 (a).

New trial, amendment of findings on, see rule 59
(a).
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Record on appeal to include findings, see rule 75 (g).
Special verdicts, making of findings on, see rule 49 (a).
Stay of proceedings to enforce judgment pending dis-

position of motion to amend, see rule 62 (b).

RULE 53.-MASTERS

(a) Appointment and compensation.
Each district court with the concurrence of a ma-

jority of all the judges thereof may appoint one or
more standing masters for its district, and the court
in which any action is pending may appoint a special
master therein. As used in these rules the word
"master" includes a referee, an auditor, and an ex-
aminer. The compensation to be allowed to a mas-
ter shall be fixed by the court, and shall be charged
upon such of the parties or paid out of any fund or
subject matter of the action, which is in the custody
and control of the court as the court may direct.
The master shall not retain his report as security for
his compensation; but when the party ordered to pay
the compensation allowed by the court does not pay
it after notice and within the time prescribed by the
court, the master is entitled to a writ of execution
against the delinquent party.

(b) Reference.
A reference to a master shall be the exception and

not the rule. In actions to be tried by a jury, a ref-
erence shall be made only when the issues are com-
plicated; in actions to be tried without a jury, save
in matters of account, a reference shall be made only
upon a showing that some exceptional condition
requires it.

(c) Powers.
The order of reference to the master may specify

or limit his powers and may direct him to report
only upon particular issues or to do or perform par-
ticular acts or to receive and report evidence only
and may fix the time and place for beginning and
closing the hearings and for the filing of the master's
report. Subject to the specifications and limitations
stated in the order, the master has and shall exer-
cise the power to regulate all proceedings in every
hearing before him and to do all acts and take all
measures necessary or proper for the efficient per-
formance of his duties under the order. He may
require the production before him of evidence upon
all matters embraced in the reference, including the
production of all books, papers, vouchers, documents,
and writings applicable thereto. He may rule upon
the admissibility of evidence unless otherwise di-
rected by the order of reference and has the author-
ity to put witnesses on oath and may himself ex-
amine them and may call the parties to the action
and examine them upon oath. When a party so
requests, the master shall make a record of the evi-
dence offered and excluded in the same manner and
subject to the same limitations as provided in Rule
43 (c) for a court sitting without a jury.

(d) Proceedings.
(I) Meetings. When a reference is made, the

clerk shall forthwith furnish the master with a copy
of the order of reference. Upon receipt thereof un-
less the order of reference otherwise provides, the
master shall forthwith set a time and place for the
first meeting of the parties or their attorneys to be
held within 20 days after the date of the order of

reference and shall notify the parties or their at-
torneys. It is the duty of the master to proceed with
all reasonable diligence. Either party, on notice to
the parties and master, may apply to the court for
an order requiring the master to speed the proceed-
ings and to make his report. If a party fails to ap-
pear at the time and place appointed, the master
may proceed ex parte or, in his discretion, adjourn
the proceedings to a future day, giving notice to the
absent party of the adjournment.

(II) Witnesses. The parties may procure the at-
tendance of witnesses before the master by the
issuance and service of subpoenas as provided in
Rule 45. If without adequate excuse a witness fails
to appear or give evidence, he may be punished as
for a contempt and be subjected to the consequences,
penalties, and remedies provided in Rules 37 and 45.

(III) Statement o1 Accounts. When matters of
accounting are in issue before the master, he may
prescribe the form in which the accounts shall be
submitted and in any proper case may require or
receive in evidence a statement by a certified public
accountant who is called as a witness. Upon objec-
tion of a party to any of the items thus submitted
or upon a showing that the form of statement is in-
sufficient, the master may require a different form
of statement to be furnished, or the accounts or
specific items thereof to be proved by oral examina-
tion of the accounting parties or upon written in-
terrogatories or in such other manner as he directs.

(e) Report.
(I) Contents and Filing. The master shall pre-

pare a report upon the matters submitted to him by
the order of reference and, if required to make find-
ings of fact and conclusions of law, he shall set them
forth in the report. He shall file the report with
the clerk of the court and in an action to be tried
without a jury, unless otherwise directed by the
order of reference, shall file with it a transcript of
the proceedings and of the evidence and the original
exhibits. The clerk shall forthwith mail to all par-
ties notice of the filing.

(II) In Non-Jury Actions. In an action to be
tried without a jury the court shall accept the mas-
ter's findings of fact unless clearly erroneous. With-
in 10 days after being served with notice of the filing
of the report any party may serve written objections
thereto upon the other parties. Application to the
court for action upon the report and upon objec-
tions thereto shall be by motion and upon notice as
prescribed in Rule 6 (d). The court after hearing
may adopt the report or may modify it or may reject
it in whole or in part or may receive further evidence
or may recommit it with instructions.

(III) In Jury Actions. In an action to be tried by
a jury the master shall not be directed to report the
evidence. His findings upon the issues submitted to
him are admissible as evidence of the matters found
and may be read to the jury, subject to the ruling
of the court upon any objections in point of law
which may be made to the report.

(IV) Stipulation as to Findings. The effect of a
master's report is the same whether or not the
parties have consented to the reference; but, when
the parties stipulate that a master's findings of fact
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shall be final, only questions of law arising upon the
report shall thereafter be considered.

(V) Draft Report. Before filing his report a mas-
ter may submit a draft thereof to counsel for all
parties for the purpose of receiving their suggestions.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). This is a modification of
former Equity Rule 68 (Appointment and Compensation
of Masters).

Note to Subdivision (b). This is substantially the
first sentence of former Equity Rule 59 (Reference to
Master-Exceptional, Not Usual) extended to actions for-
merly legal. See Ex parte Peterson 253 U. S. 300, 40 S. Ct.
543, 64 L. Ed 919 (1920).

Note to Subdivision (c). This is former Equity Rules
62 (Powers of Master) and 65 (Claimants Before Master
Examinable by Him) with slight modifications. Compare
former Equity Rules 49 (Evidence Taken Before Examin-
ers, Etc.) and 51 (Evidence Taken Before Examiners,
Etc.).

Note to Subdivision (d). (1) This is substantially a
combination of the second sentence of former Equity
Rule 59 (Reference to Master-Exceptional, Not Usual)
and former Equity Rule 60 (Proceedings Before Master).
Compare former Equity Rule 53 (Notice of Taking Testi-
mony Before Examiner, Etc.).

(2) This Is substantially former Equity Rule 52 (At-
tendance of Witnesses Before Commissioner, Master, or
Examiner).

(3) This is substantially former Equity Rule 63 (Form
of Accounts Before Master).

Note to Subdivision (e). This contains the substance
of former Equity Rules 61 (Master's Report-Documents
Identified but not Set Forth), 61/ (Master's Report-
Presumption as to Correctness-Review), and 66 (Return
of Master's Report-Exceptions-Hearing), with modifi-
cations as to the form and effect of the report and for
inclusion of reports by auditors, referees, and examiners,
and references in actions formerly legal. Compare former
Equity Rules 49 (Evidence Taken Before Examiners, Etc.)
and 67 (Costs on Exceptions to Master's Report). See
Camden v. Stuart, 144 U. S. 104, 12 S. Ct. 585, 36 L. Ed,
363 (1892); Ex parte Peterson, 253 U. S. 300, 40 S. Ct. 543,
64 L. Ed. 919 (1920).

CROSS REFERENCES

Adoption of master's findings by court, see rule 52 (a).
Clerks of courts, ineligible to appointment as master,

see section 957 of this title.
Default judgment, reference to determine account or

amount of damages, see rule 55 (b) (2).
Pre-trial determination as to preliminary reference, see

rule 16.
Referees in bankruptcy, eligibility to appointment as,

see section 63 of Title 11, Bankruptcy.
Report-

Judgment not required to recite, see rule 54 (a).
Record of appeal to include, see rule 75 (g).

Three-Judge Court, appointment of master by single
judge, see section 2284 of this title.

United States commissioners, fees for attending to any
reference, see section 633 of this title.

VII.-JUDGMENT

RULE 54.--JUDGMENTS; COSTS

(a) Definition; Form.
"Judgment" as used in these rules Includes a

decree and any order from which an appeal lies.
A judgment shall not contain a recital of pleadings,
the report of a master, or the record of prior
proceedings.

(b) Judgment upon multiple claims.
When more than one claim for relief is presented

in an action, whether as a claim, counterclaim,
cross-claim, or third-party claim, the court may
direct the entry of a final judgment upon one or

more but less than all of the claims only upon an
express determination that there is no just reason
for delay and upon an express direction for the
entry of judgment. In the absence of such deter-
mination and direction, any order or other form of
decision, however designated, which adjudicates less
than all the claims shall not terminate the action
as to any of the claims, and the order or other form
of decision is subject to revision at any time before
the entry of judgment adjudicating all the claim.

(c) Demand for judgment.
A judgment by default shall not be different In

kind from or exceed in amount that prayed for in
the demand for judgment. Except as to a party
against whom a judgment is entered by default,
every final judgment shall grant the relief to which
the party in whose favor It is rendered is entitled,
even If the party has not demanded such relief in
his pleadings.

(d) Costs.
Except when express provision therefor Is made

either in a statute of the United States or in these
rules, costs shall be allowed as of course to the
prevailing party unless the court otherwise directs;
but costs against the United States, Its officers, and
agencies shall be imposed only to the extent per-

mitted by law. Costs may be taxed by the clerk on
one day's notice. On motion served within 5 days
thereafter, the action of the clerk may be reviewed
by the court. As amended Dec. 27. 1946, effective
March 19, 1948.

NOTES OF ADVISORY COMMrrTEE ON RULES
Note to Subdivision (a). The second sentence is de-

rived substantially from former Equity Rule 71 (Form of
Decree).

Note to Subdivision (b). This provides for the sepa-
rate judgment of equity and code practice. See Wis. Stat.
(1935) I 270.54; Compare N. Y. C. P. A. (1937) § 476.

Note to Subdivision (c). For the limitation on default
contained in the first sentence, see 2 N. D. Comp. Laws
Ann. (1913) § 7680; N. Y. C. P. A. (1937) § 479. Compare
English Rules Under the Judicature Act (The Annual
Practice, 1937) 0. 13, r. r. 3-12. The remainder is a usual
code provision. It makes clear that a judgment should
give the relief to which a party is entitled, regardless of
whether It is legal or equitable or both. This necessarily
Includes the deficiency judgment in foreclosure cases
formerly provided for by Equity Rule 10 (Decree for
Deficiency in Foreclosures, Etc.).

Note to Subdivision (d). For the present rule in com-
mon law actions, see Ex parte Peterson, 253 U. S. 300,
40 S. Ct 543. 64 L. Ed. 919 (1920); Payne, Costs in Corn-
mon Law Actions in the Federal Courts (1935), 21 Va. L.
Rev. 397.

The provisions as to costs in actions in forma pauperis
contained in U. S. C., Title 28, former §§ 832-836 are
unaffected by this rule. Other sections of U. S. C., Title
28, which are unaffected by this rule are: former §§ 815
(Costs; plaintiff not entitled to, when), 821 (Costs; in-
fringement of patent; disclaimer), 825 (Costs; several
actions), 829 (Costs; attorney liable for, when), and 830
(Costs; bill of; taxation).

The provisions of the following and similar statutes as
to costs against the United States and its officers and
agencies are specifically continued:

U. S. C., Title 15, §§ 77v (a), 78aa, 79y (Securities and
Exchange Commission)

U. S. C., Title 16, § 825p (Federal Power Commission)
U. S. C., Title 26, §§ 3679 (d) and 3745 (d) (Internal

revenue actions)
U. S. C., Title 26, § 3770 (b) (2) (Reimbursement .of

costs of recovery against revenue officers)
U. S. C., Title 28, former § 817 (Internal revenue actions)
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U. S. C., Title 28, former § 836 (United States-actions
in forma pauperis)

U. S. C., Title 28, former § 842 (Actions against revenue
offl.ers)

U. S. C., Title 28, former § 870 (United States--in certain
cases)

U. S. C., Title 28, former § 906 (United States-fore-
closure actions)

U. S. C., Title 47, § 401 (Communications Commission)
The provisions of the following and similar statutes as

to costs are unaffected:
U. S. C., Title 7, § 210 (f) (Actions for damages based

on an order of the Secretary of Agriculture under
Stockyards Act)

U. S. C., Title 7, § 499g (a) (Appeals from reparations
orders of Secretary of Agriculture under Perishable
Commodities Act)

U. S. C., Title 8, § 45 (Action against district attorneys
in certain cases)

U. S. C., Title 15, § 15 (Actions for injuries due to viola-
tion of antitrust laws)

U. S. C., Title 15, § 72 (Actions for violation of law for-
bidding importation or sale of articles at less than
market value or wholesale prices)

U. S. C., Title 15, § 77k (Actions by persons acquiring
securities registered with untrue statements under
Securities Act of 1933)

U. S. C., Title 15, § 781 (e) (Certain actions under the
Securities Exchange Act of 1934)

U. S. C., Title 15, § 78r (Similar to 781 (e))
U. S. C., Title 15, § 96 (Infringement of trade-mark--

damages)
U. S. C., Title 15, § 99 (Infringement of trade-mark--

injunctions)
U. S. C., Title 15, § 124 (Infringement of trade-mark--

damages)
U. S. C., Title 19, § 274 (Certain actions under customs

law)
U. S. C., Title 30, § 32 (Action to determine right to

possession of mineral lands in certain cases)
U. S. C., Title 31, §§ 232 and 234 (Action for making

false claims upon United States)
U. S. C., Title 33, § 926 (Actions under Harbor Workers'

Compensation Act)
U. S. C., Title 35, § 67 (Infringement of patent-dam-
ages)

U. S. C., Title 35, § 69 (Infringement of patent-pleading
and proof)

U. S. C., Title 35, § 71 (Infringement of patent-when
specification too broad)

U. S. C., Title 45, § 153p (Actions for non-compliance
with an order of National R. R. Adjustment Board
for payment of money)

U. S. C., Title 46, § 38 (Action for penalty for failure to
register vessel)

U. S. C., Title 46. § 829 (Action based on non-compliance
with an order of Maritime Commission for payment
of money)

U. S. C., Title 46, § 941 (Certain actions under Ship
Mortgage Act)

U. S. C., Title 46, § 1227 (Actions for damages for vio-
lation of certain provisions of the Merchant Marine
Act, 1936)

U. S. C., Title 47, § 206 (Actions for certain violations of
Communications Act of 1934)

U. S. C., Title 49, § 16 (2) (Action based on non-com-
pliance with an order of I. C. C. for payment of
money)

NoTEs op ADvisoRy COMMrrEE ON AMENDMENTS TO RuLEs

Note. The historic rule in the federal courts has always
prohibited piecemeal disposal of litigation and permitted
appeals only from final judgments except in those special
instances covered by statute. Hohorst v. Hamburg-Ameri-
can Packet Co., 1893, 148 U. S. 262, 13 S. Ct. 590; Rexford v.
Brunswick-Balke-Collender Cc., 1913, 228 U. S. 339, 33
S. Ct. 515; Collins v. Miller, 1920, 252 U. S. 364, 40 S. Ct.
347. Rule 54 (b) was originally adopted in view of the
wide scope and possible content of the newly created
"civil action" in order to avoid the possible injustice of a
delay in judgment of a distinctly separate claim to await
adjudication of the entire case. It was not designed to
overturn the settled federal rule stated above, which,

indeed, has more recently been reiterated in Catlin v.
United States, 1945, 324 U. S. 229, 65 S. Ct. 631. See also
United States v. Florian, 1941, 312 U. S. 656, 61 S. Ct.
713, rev'g, and restoring the first opinion in, Florian v.
United States, C. C. A. 7th, 1940, 114 F. 2d 990; Reeves V.
Beardall, 1942, 316 U. S. 283, 62 S. Ct. 1088.

Unfortunately, this was not always understood, and
some confusion ensued. Hence situations arose where
district courts made a piecemeal disposition of an action
and entered what the parties thought amounted to a
judgment, although a trial remained to be had on other
claims similar or identical with those disposed of. In
the interim the parties did not know their ultimate
rights, and accordingly took an appeal, thus putting the
finality of the partial judgment in question. While most
appellate courts have reached a result generally in accord
with the intent of the rule, yet there have been divergent
precedents and division of views which have served to
render the issues more clouded to the parties appellant.
It hardly seems a case where multiplicity of precedents
will tend to remove the problem from debate. The prob-
lem is presented and discussed in the following cases:
Atwater v. North American Coal Corp., C. C. A. 2d, 1940,
111 F. 2d 125; Rosenblum v. Dingfelder, C. C. A. 2d, 1940,
111 F. 2d 406; Audi-Vision, Inc. v. RCA Mfg. Co., Inc.,
C. C. A. 2d, 1943, 136 F. 2d 621; Zalkind v. Scheinman,
C. C. A. 2d, 1943, 139 P. 2d 895; Oppenheimer v. F. J. Young
& Co., Inc., C. C. A. 2d 1944, 144 P. 2d 387; Libbey-Owens-
Ford Glass Co. v. Sylvania Industrlal Corp., C. C. A. 2d,
1946, 154 F. 2d 814, cert. den., 1946, 66 S. Ct. 1353;
Zarati Steamship Co. v. Park Bridge Corp., C. C. A. 2d.
1946, 154 F. 2d 377; Baltimore and Ohio R. Co. v. United
Fuel Gas Co., C. C. A. 4th, 1946, 154 F. 2d 545; Jefferson
Electric Co. v. Sola Electric Co., C. C. A. 7th, 1941, 122
F. 2d 124; Leonard v. Socony-Vacuum Oil Co., C. C. A.
7th, 1942, 130 F. 2d 535; Markham v. Kasper, C. C. A.
7th, 1945, 152 F. 2d 270; Hanney v. Franklin Fire Ins. Co.
of Philadelphia, C. C. A. 9th, 1944, 142 F. 2d 864; Toomey
v. Toomey, App. D. C. 1945, 80 U. S. App. D. C. 77, 149 P.
2d 19.

In view of the difficulty thus disclosed, the Advisory
Committee in its two preliminary drafts of proposed
amendments attempted to redefine the original rule with
particular stress upon the interlocutory nature of partial
judgments which did not adjudicate all claims arising
out of a single transaction or occurrence. This attempt
appeared to meet with almost universal approval from
those of the profession commenting upon it, although
there were, of course, helpful suggestions for additional
changes in language or clarification of detail. But cf.
Circuit Judge Frank's dissenting opinion in Libbey-Owens.
Ford Glass Co. v. Sylvania Industrial Corp., supra, n. 21
of the dissenting opinion. The Committee, however, be-
came convinced on careful study of its own proposals
that the seeds of ambiguity still remained, and that it
had not completely solved the problem of piecemeal
appeals. After extended consideration, it concluded that
a retention of the older federal rule was desirable, and that
this rule needed only the exercise of a discretionary power
to afford a remedy in the infrequent harsh case to provide
a simple, definite, workable rule. This is afforded by
amended Rule 54 (b). It re-establishes an ancient policy
with clarity and precision. For the possibility of staying
execution where not all claims are disposed of under Rule
54 (b), see amended Rule 62 (h).

EFFEcTIvE DATE oF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CRoss RErEsENcEs
Amendment or alteration of judgment-

Motion as termination of running of time for
appeal to Court of Appeals, see rule 73 (a).

Stay of proceedings pending disposition of motion
for, see rule 62 (b).

Time for service of motion, see rule 59 (e).
Appeal bond, judgment against surety, see rule 73 (f).
Appellate court directing entry of judgment, see sec-

tion 2106 of this title.
Attachment of property of person disobeying judgment

for specific acts, see rule 70.
Bills of review abolished, see rule 60 (b).
Certified copy of satisfaction of judgment, registration,

see section 1963 of this title.
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Civil docket, entry of judgment in, see rule 79 (a).
Contempt by disobeying judgment directing perform-

ance of specific acts, see rule 70.
Copies, clerk to keep correct copy of every final judg-

ment, see rule 79 (b).
Costs--

Absent defendant, setting aside judgment and
pleading on payment of. see section 1655 of this title.

Admiralty, taxation, see section 1925 of this title.
Admissions on genuineness of documents or truth

of factual matters, expenses on failure to make, see
rule 37 (c).

Affidavits, see sections 1915 and 1924 of this title.
Agencies of United States, see section 2408 of this

title.
Amount in controversy, removal of action against

carrier to district court, see section 1445 of this title.
Appeal, in forma pauperis proceeding, see section

1915 of this title.
Bond for costs on appeal, filing with notice of

appeal, rule 73 (c).
Briefs, taxation of printing as, see section 1923 of

this title.
Certiorari, delay by petition for writ, see section

2103 of this title.
Claimant In proceedings to condemn or forfeit

property seized, see section 2465 of this title.
Clerk of court of appeals, payment into Treasury,

see section 711 of this title.
Contempt of witness in foreign country failing to

respond to subpoena, see section 1784 of this title.
Copies of papers, taxation as, see section 1920 of

this title.
Counsel's liability for excessive, see section 1927 of

this title.
Default judgment including, see rule 55 (b) (1).
Delay of entry of judgment for taxing of, see rule

58.
Denial of to plaintiff where plaintiff recovers less

than $10,000, see sections 1331 (b) and 1332 (b) of
this title.

Dismissal for lack of jurisdiction, see section 1919
of this title.

District court, see section 1918 of this title.
Docket fees, see sections 1920, 1922 and 1923 of this

title.
Exemplification of papers, taxation, see section

1920 of this title.
Fees, taxation as, see section 1920 of this title.
Filing and Inclusion of bill of costs in judgment or

decree, see section 1920 of this title.
Fine and forfeitures for violating act of Congress,

see section 1918 of this title.
Forma pauperis proceeding, see section 1915 of this

title.
Garnishment by United States, see section 2405 of

this title.
Jurisdiction of district court, amount in contro-

versy, see section 1332 of this title.
Maritime cases, taxation, see section 1925 of this

title.
National park commissioners, accounting for col-

lection of, see section 634 of this title.
Offer of judgment affecting, see rule 68.
Patent infringement action, see section 1928 of this

title.
Previously dismissed action, see rule 41 (d).
Record on appeal, abbreviation of. imposition of

costs on non-compliance with requirements, see rule
75 (e).

Removal of causes, bond to accompany petition for
removal, see section 1446 of this title.

Seamen's suits, see section 1916 of this title.
Security not required of United States, see section

2408 of this title.
Stay of execution and enforcement of judgment to

obtain certiorari from Supreme Court, see section
2101 of this title.

Stenographer's compensation and fees, see rule 80
(a, b).

Summary judgment, affidavits presented in bad
faith, see rule 56 (g).

Taxation, see sections 1920 and 1921 of this title.

Transcript of evidence, see rule 80 (a).
United States, liability for, see section 2412 of this

title.
United States marshal's fees, see section 1921 of

this title.
Verification of bill of, see section 1924 of this title.
Witness fees, taxation as, see sections 1920 and 1922

of this title.
Counterclaim or cross-claim judgment on, see rule

13 (1).
Court of Claims judgment finding plaintiff indebted to

United States as judgment of district court, see section
2508 of this title.

Court record of judgment lost or destroyed, enforce-
ment where United States is interested, see section 1735
of this title.

Declaratory judgment, see rule 57 and sections 2201 and
2202 of this title.

Default judgment, see rule 55.
Docketing judgment to constitute lien, see section 1962

of this title.
Entry of judgment-

New judgment on motion for new trial, see rule
59 (a).

On verdict by clerk, see rule 58.
Extension of time for relief from judgment, see rule

6 (b).
Finality of judgment unaffected by motion for relief,

see rule 60 (b).
Garnishment by United States against corporation,

see section 2405 of this title.
Index to be kept by clerk of every judgment, see rule

79 (c).
Indexing of judgment to constitute lien, see section

1962 of this title.
Interest on judgments, see sections 1961 and 2411.
Interrogatories, entry of judgment on, see rule 58.
Judge to approve form of judgment, see rule 58.
Judgments of foreign countries as evidence, see section

1742 of this title.
Lien, judgment as, see section 1962.
Modification of judgment, errors not affecting sub-

stantial rights not ground for, see rule 61.
Motion for judgment in action by United States against

delinquents for public money, see section 2407 of this
title.

New trial, stay of proceedings to enforce judgment
on motion for, see rule 62 (b).

Notation in docket as entry of judgment, see rule 58.
Offer of judgment, see rule 68.
Opening judgment on motion for new trial, see rule

59 (a).
Pleading judgment, see rule 9 (e).
Possession, enforcement of judgment directing de-

livery, see rule 70.
Record on appeal to include judgment, see rule 75 (g).
Recording judgment to constitute lien, see section 1962

of this title.
Registration of judgment, see sections 1962 and 1963

of this title.
Relief from judgment, grounds for, see rule 60 (b).
Removal of causes, attachment or sequestration to hold

goods or estate of defendant to answer judgment. see
section 1450 of this title.

Reopening judgment after verdict on motion for di-
rected verdict, see rule 50 (b).

Sales under judgment, see chapter 127 of this title.
Security on stay of proceedings to enforce judgment,

see rule 62 (b).
Special verdict, entry of judgment on, see rule 58.
State law, staying enforcement of judgment in accord-

nnce to, see rule 62 (f).
Stay of-

Judgment on less than all of multiple claims, see
rule 62 (h).

Proceedings to enforce judgment. see rule 62.
Stipulation for stay of execution of process in rem

issued in admiralty case, see section 2464 of this title.
Summary judgment-

Procedure generally, see rule 56.
Single judge of Three-Judge Court not to enter,

see section 2284 of this title.
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Supersedeas bond, judgment against surety, see rule
73 (f).

Suspension of judgment by motion for relief, see rule
60 (b).

Time-
Appeal from judgment to Court of Appeals, see

rule 73 (a).
Entry of judgment, see rule 58.
Extension of, for relief from judgment, see rule

6 (b).
Motion for relief from judgment, see rule 60 (b).
Motion to alter or amend judgment, extension of,

see rule 6 (b).
Proceedings to enforce judgment, see rule 62 (a).

United States-
Payment of judgments against, see section 2414 of

this title.
Stay of judgment against, see rule 62 (e).
Tort claims against, judgment as bar to action

against employee, see section 2676.
Vacation of judgment, errors not affecting substantial

rights not ground for, see rule 61.
Verdict submitted on written interrogatories to jury,

judgment on, see rule 49 (b).
Writs of coram nobis, coram vobis and audita querela

abolished, see rule 60 (b).

RULE 55.-DEFAULT

(a) Entry.
When a party against whom a judgment for af-

firmative relief is sought has failed to plead or

otherwise defend as provided by these rules and

that fact is made to appear by affidavit or otherwise,
the clerk shall enter his default.

(b) Judgment.
Judgment by default may be entered as follows:
(1) By the Clerk. When the plaintiff's claim

against a defendant is for a sum certain or for a

sum which can by computation be made certain, the

clerk upon request of the plaintiff and upon affidavit
of the amount due shall enter judgment for that
amount and costs against the defendant, if he has
been defaulted for failure to appear and if he is not
an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall be

entered against an infant or incompetent person un-
less represented in the action by a general guardian,

committee, conservator, or other such representative
who has appeared therein. If the party against
whom judgment by default is sought has appeared in
the action, he (or, if appearing by representative,
his representative) shall be served with written
notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in

order to enable the court to enter judgment or to

carry it into effect, it is necessary to take an ac-
count or to determine the amount of damages or to

establish the truth of any averment by evidence or
to make an investigation of any other matter, the

court may conduct such hearings or order such ref-

erences as it deems necessary and proper and shall

accord a right of trial by jury to the parties when and

as required by any statute of the United States.

c) Setting aside default.
For good cause shown the court may set aside an

entry of default and, if a judgment by default has

been entered, may likewise set it aside in accordance
with Rule 60 (b).

(d) Plaintiffs, counterclaimants, cross-claimants.
The provisions of this rule apply whether the

party entitled to the judgment by default is a plain-

tiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In all cases a

judgment by default is subject to the limitations
of Rule 54 (c).

(e) Judgment against the United States.

No judgment by default shall be entered against
the United States or an officer or agency thereof
unless the claimant establishes his claim or right to
relief by evidence satisfactory to the court.

NOTES OF ADVISORY COMMITTEE ON RULES

This represents the joining of the equity decree pro
confesso (former Equity Rules 12 (Issue of Subpcena-
Time for Answer), 16 (Defendant to Answer-Default-
Decree Pro Confesso). 17 (Decree Pro Confesso to be Fol-
lowed by Final Decree-Setting Aside Default), 29 (De-
fenses-How Presented), 31 (Reply-When Required-
When Cause at Issue) ) and the judgment by default now
governed by U. S. C., Title 28, former § 724 (Conformity
act). For dismissal of an action for failure to comply
with these rules or any order of the court, see rule 41 (bi.

Note to Subdivision (a). The provision for the entry
of default comes from the Massachusetts practice, 2 Mass.
Gen. Laws (Ter. Ed., 1932) ch. 231, § 57. For affidavit of
default, see 2 Minn. Stat. (Mason, 1927) § 9256.

Note to Subdivision (b). The provision in paragraph
(I) for the entry of judgment by the clerk when plain-
tiff claims a sum certain is found in the N. Y. C. P. A.
(1937) § 485. in Calif. Code Civ. Proc. (Deering, 1937)
§ 585 (1). and In Conn. Practice Book (1934) § 47. For
provisions similar to paragraph (2). compare Calif. Code,
supra, §585 (2); N. Y. C. P. A. (1937) §490: 2 Minn.
Stat. (Mason, 1927) § 9256 (3); 2 Wash. Rev. Stat. Ann.
(Remington, 1932) § 411 (2). U. S. C., Title 28. § 785
(Action to recover forfeiture in bond) and similar stat-
utes are preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U. S. C.. Title 28, former § 763 (Action
against the United States under the Tucker Act). As this
rule governs in all actions against the United States,
U. S. C., Title 28, former § 45 (Practice and procedure in
certain cases under the interstate commerce laws) and
similar statutes are modified in so far as they contain
anything inconsistent therewith.

SUPPLEMENTARY NOTE OF ADVISORY COMMITTEE REGARDING

THIS RULE

Note. The operation of Rule 55 (b) (Judgment) is di-
rectly affected by the Soldiers' and Sailors' Civil Relief Act
of 1940, 50 U. S. C. Appendix, § 501 et seq. Section 200 of
the Act [50 U. S. C. Appendix, § 5201 imposes specific re-
quirements which must be fulfilled before a default judg-
ment can be entered, e. g., Ledwith v. Storkan, D. Neb.
1942, 6 Fed. Rules Serv. 60b.24, Case 2, 2 F. R. D. 539, and
also provides for the vacation of a judgment in certain
circumstances. See discussion in Commentary, Effect of
Conscription Legislation on the Federal Rules, 1940. 3
Fed. Rules Serv. 725; 3 Moore's Federal Practice, 1938,
Cum. Supplement § 55.02.

CROSS REFERENCES

Demand for judgment, see rule 54 (c).
Failure to serve answers to interrogatories, entry of

default judgment, see rule 37 (d).
Relief awarded on default, see rule 54 (c).
Summons as notice to defendant, judgment by default

will be entered on failure to appear and defend, see
rule 4 (b).

RULE 56.-SUMMARY JUDGMENT

(a) For claimant.
A party seeking to recover upon a claim, counter-

claim, or cross-claim or to obtain a declaratory judg-
ment may, at any time after the expiration of 20
days from the commencement of the action or after
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service of a motion for summary judgment by the
adverse party, move with or without supporting affi-
davits for a summary judgment in his favor upon all
or any part thereof.

(b) For defending party.
A party against whom a claim, counterclaim, or

cross-claim is asserted or a declaratory judgment is
sought may, at any time, move with or without sup-
porting affidavits for a summary judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon.
The motion shall be served at least 10 days before

the time fixed for the hearing. The adverse party
prior to the day of hearing may serve opposing affi-
davits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, and admis-
sions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that the moving party is entitled to a judg-
ment as a matter of law. A summary judgment, in-
terlocutory in character, may be rendered on the is-
sue of liability alone although there is a genuine issue
as to the amount of damages.

(d) Case not fully adjudicated on motion.
If on motion under this rule judgment is not

rendered upon the whole case or for all the relief
asked and a trial is necessary, the court at the hear-
ing of the motion, by examining the pleadings and
the evidence before it and by interrogating counsel,
shall if practicable ascertain what material facts
exist without substantial controversy and what ma-
terial facts are actually and in good faith contro-
verted. It shall thereupon make an order specify-
ing the facts that appear without substantial con-
troversy, including the extent to which the amount
of damages or other relief is not in controversy, and
directing such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial
shall be conducted accordingly.

(e) Form of affidavits; further testimony.
Supporting and opposing affidavits shall be made

on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in
an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be
supplemented or opposed by depositions or by fur-
ther affidavits.

(f) When affidavits are unavailable.
Should it appear from the affidavits of a party

opposing the motion that he cannot for reasons
stated present by affidavit facts essential to justify
his opposition, the court may refuse the application
for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken
or discovery to be had or may make such other order
as is just.

(g) Affidavits made in bad faith.
Should it appear to the satisfaction of the court at

any time that any of the affidavits presented pursu-
ant to this rule are presented in bad faith or solely

for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other
party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, in-
cluding reasonable attorney's fees, and any offend-
ing party or attorney may be adjudged guilty of
contempt. As amended Dec. 27, 1946, effective
March 19, 1948.

NOTES OF ADVISORY CoMMTrrEE ON RULES

This rule is applicable to all actions. including those
against the United States or an officer or agency thereof.

Summary judgment procedure is a method for promptly
disposing of actions in which there is no genuine issue
as to any material fact. It has been extensively used
in England for more than 50 years and has been adopted
in a number of American states. New York, for example,
has made great use of it. During the first nine years
after its adoption there, the records of New York county
alone show 5,600 applications for summary judgments.
Report of the Commission on the Administration of Jus-
tice in New York State (1934), p. 383. See also Third
Annual Report of the Judicial Council of the State of
New York (1937), p. 30.

In England it was first employed only in cases of liqui-
dated claims, but there has been a steady enlargement of
the scope of the remedy until it is now used in actions to
recover land or chattels and in all other actions at law,
for liquidated or unliquidated claims, except for a few
designated torts and breach of promise of marriage. Eng-
lish Rules Under the Judicature Act (The Annual Prac-
tice, 1937) 0. 3, r. 6; Orders 14, 14A, and 15; see also 0. 32.
r. 6, authorizing an application for Judgment at any time
upon admissions. In Michigan (3 Comp. Laws (1929)
§ 14260) and Illinois (ill. Rev. Stat. (1937) ch. 110, J§ 181,
259.15, 259.16), it is not limited to liquidated demands.
New York (N. Y. R. C. P. (1937) Rule 113; see also Rule
107) has brought so many classes of actions under the
operation of the rule that the Commission on Admin-
istration of Justice in New York State (1934) recom-
mend that all restrictions be removed and that the rem-
edy be available "in any action" (p. 287). For the
history and nature of the summary judgment procedure
and citations of state statutes, see Clark and Samenow,
The Summary Judgment (1929), 38 Yale L. J. 423.

Note to Subdivision (d). See Rule 16 (Pre-Trial Pro-
cedure; Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to
rules in Michigan. Mich. Court Rules Ann. (Searl, 1933)
Rule 30.

NOTES OF ADvIsORY CoMMrTTEE ON AmENDMENTS TO RULES

Note. Subdivision (a). The amendment allows a claim-
ant to move for a summary judgment at any time after
the expiration of 20 days from the commencement of the
action or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the claimant than under
the original rule, where the phrase "at any time after the
pleading in answer thereto has been served" operates to
prevent a claimant from moving for summary judgment,
even in a case clearly proper for its exercise, until a formal
answer has been filed. Thus in Peoples Bank v. Federal
Reserve Bank of San Francisco, N. D. Cal. 1944, 58 F. Supp.
25, the plaintiff's counter-motion for a summary judgment
was stricken as premature, because the defendant had
not filed an answer. Since Rule 12 (a) allows at least
20 days for an answer, that time plus the 10 days required
In Rule 56 (c) means that under original Rule 56 (a) a
minimum period of 30 days necessarily has to elapse in
every case before the claimant can be heard on his right to
a summary judgment. An extension of time by the court
or the service of preliminary motions of any kind will
prolong that period even further. In many cases this
merely represents unnecessary delay. See United States
v. Adler's Creamery, Inc., C. C. A. 2d, 1939, 107 F. 2d 987.
The changes are in the interest of more expeditious litiga-
tion. The 20-day period, as provided, gives the defendant
an opportunity to secure counsel and determine a course
of action. But in a case where the defendant himself
makes a motion for summary judgment within that time,
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there is no reason to restrict the plaintiff and the amended
rule so provides.

Subdivision (c). The amendment of Rule 56 (c). by the
addition of the final sentence, resolves a doubt expressed in
Sartor v. Arkansas Natural Gas Corp., 1944, 321 U. S. 620,
64 S. Ct. 724. See also Commentary, Summary Judgment
as to Damages, 1944, 7 Fed. Rules Serv. 974; Madeirense
Do Brasil S/A v. Stulman-Emrick Lumber Co., C. C. A. 2d,
1945, 147 F. 2d 399, cert. den., 1945, 325 U. S. 861, 65
S. Ct. 1201. It makes clear that although the question of
recovery depends on the amount of damages, the summary
judgment rule is applicable and summary judgment may
be granted in a proper case. If the case Is not fully
adjudicated it may be dealt with as provided in sub-
division (d) of Rule 56, and the right to summary re-
covery determined by a preliminary order, interlocutory in
character, and the precise amount of recovery left for trial.

Subdivision (d). Rule 54 (a) defines "Judgment" as in-
cluding a decree and "any order from which an appeal
lies." Subdivision (d) of Rule 56 indicates clearly, how-
ever, that a partial summary "Judgment" is not a final
judgment, and. therefore, that it is not appealable, un-
less in the particular case some statute allows an appeal
from the interlocutory order involved. The partial sum-
mary judgment is merely a pretrial adjudication that cer-
tain issues shall be deemed established for the trial of
the case. This adjudication is more nearly akin to the
preliminary order under Rule 16, and likewise serves the
purpose of speeding up litigation by eliminating before
trial matters wherein there is no genuine issue of fact.
See Leonard v. Socony-Vacuum Oil Co., C. C. A. 7th, 1942,
130 F. 2d 535; Biggins v. Oltmer Iron Works, C. C. A.
7th, 1946, 154 F. 2d 214; 3 Moore's Federal Practice, 1938.
3190-3192. Since interlocutory appeals are not allowed,
except where specifically provided by statute, see 3 Moore,
op. cit. supra, 3155-3156, this interpretation is in line with
that policy, Leonard v. Socony-Vacuum Oil Co., supra.
See also Audi Vision, Inc., v. RCA Mfg. Co., C. C. A. 2d,
1943, 136 F. 2d 621; Toomey v. Toomey, App. D. C. 1945,
80 U. S. App. D. C. 77, 149 F. 2d 19; Biggins v. Oltmer Iron
Works, supra; Catlin v. United States, 1945, 324 U. S. 229,
65 S. Ct. 631.

EFFECTIVE DATE OF AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

CRoss REFERENCES
Dismissal of action prior to service of motion for

summary judgment, see rule 41 (a) (1).
Findings of fact and conclusions of law unnecessary,

see rule 52 (a).
Injunctions, single judge not to enter summary judg-

ment, see section 2284 (5) of this title.
Motions treated as for summary judgment-

Dismiss for failure of pleading to state a claim
upon which relief can be granted, see rule 12 (b).

Judgment on the pleadings, see rule 12 (c).

RULE 57.-DECLARATORY JUDGMENTS

The procedure for obtaining a declaratory judg-
ment pursuant to Title 28, U. S. C., § 2201, shall be
in accordance with these rules, and the right to trial

by jury may be demanded under the circumstances

and in the manner provided in Rules 38 and 39. The
existence of another adequate remedy does not pre-

clude a judgment for declaratory relief in cases
where it is appropriate. The court may order a
speedy hearing of an action for a declaratory judg-
ment and may advance it on the calendar. As
amended Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADvIsoRY COMMITTEE ON RULES

The fact that a declaratory judgment may be granted
"whether or not further relief is or could be prayed" indi-
cates that declaratory relief is alternative or cumulative
and not exclusive or extraordinary. A declaratory judg-
ment is appropriate when it will "terminate the con-
troversy" giving rise to the proceeding. Inasmuch as it
often involves only an issue of law on undisputed or
relatively undisputed facts, it operates frequently as a

summary proceeding, justifying docketing the case for
early hearing as on a motion, as provided for in Cali-
fornia (Code Civ. Proc. (Deering, 1937) § 1062a), Michi-
gan (3 Comp. Laws (1929) § 13904), and Kentucky (Codes
(Carroll, 1932) Civ. Pract. § 639a-3).

The "controversy" must necessarily be "of a justiciable
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts." Ashwander v. Tennessee Valley
Authority, 297 U. S. 288, 325, 56 S. Ct. 466, 473, 80 L. Ed.
688. 699 (1936). The existence or nonexistence of any
right, duty, power, liability, privilege, disability, or im-
munity or of any fact upon which such legal relations
depend, or of a status, may be declared. The petitioner
must have a practical interest in the declaration sought
and all parties having an interest therein or adversely
affected must be made parties or be cited. A declaration
may not be rendered if a special statutory proceeding has
been provided for the adjudication of some special type
of case, but general ordinary or extraordinary legal reme-
dies, whether regulated by statute or not, are not deemed
special statutory proceedings.

When declaratory relief will not be effective in settling
the controversy, the court may decline to grant it. But
the fact that another remedy would be equally effective
affords no ground for declining declaratory relief. The
demand for relief shall state with precision the declara-
tory judgment desired, to which may be joined a demand
for coercive relief, cumulatively or in the alternative; but
when coercive relief only is sought but is deemed un-
grantable or inappropriate, the court may sua sponte, if it
serves a useful purpose, grant instead a declaration of
rights. Hasselbring v. Koepke, 263 Mich. 466, 248 N. W.
869, 93 A. L. R. 1170 (1933). Written instruments, in-
cluding ordinances and statutes, may be construed before
or after breach at the petition of a properly interested
party, process being served on the private parties or public
officials interested. In other respects the Uniform De-
claratory Judgment Act affords a guide to the scope and
function of the Federal act. Compare dEtna Life Insur-
ance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 461, 81 L. Ed.
617, 108 A. L. R. 1000 (1937); Nashville, Chattanooga &
St. Louis By. v. Wallace, 288 U. S. 249, 53 S. Ct. 345, 77
L. Ed. 730, 87 A. L. R. 1191 (1933); Gully, Tax Collector v.
Interstate Natural Gas Co., 82 F. 2d 145 (C. C. A. 5th,
1936); Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp.
169 (S. D. Tex., 1935); Borchard, Declaratory Judgments
(1934), passim.

AMENDMENTS

1948-The amendment effective October 1949 substi-
tuted the reference to "Title 28, U. S. C., § 2201" in the
first sentence for the reference to "Section 274 (d) of
the Judicial Code, as amended, U. S. C., Title 28, § 400."

EFFECTIVE DATE OF 1948 AMENDMENT

Effective date of amendment to this rule, see rule
86 (c).

CRoss REFERENCES

Answers to written interrogatories to jury, see rule
49 (b).

Assignment of cases for trial, see rule 40.
Creation of remedy and further relief in declaratory

judgment actions, see sections 2201 and 2202 of this title.
Jury trial and advisory jury, see rules 38 and 39.

RULE 58.-ENTRY OF JUDGMENT

Unless the court otherwise directs and subject to
the provisions of Rule 54 (b), judgment upon the
verdict of a jury shall be entered forthwith by the

clerk; but the court shall direct the appropriate judg-
ment to be entered upon a special verdict or upon a

general verdict accompanied by answers to inter-

rogatories returned by a jury pursuant to Rule 49.
When the court directs that a party recover only

money or costs or that all. relief be denied, the clerk
shall enter judgment forthwith upon receipt by him

of the direction; but when the court directs entry of

judgment for other relief, the judge shall promptly
settle or approve the form of the judgment and direct
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that it be entered by the clerk. The notation of a
judgment in the civil docket as provided by Rule
79 (a) constitutes the entry of the judgment; and the
Judgment is not effective before such entry. The
entry of the Judgment shall not be delayed for the
taxing of costs. As amended Dec. 27, 1946, effective
March 19, 1948.

NOTES OF ADVISORY COMMrrrEE ON RULES

See Wis. Stat. (1935) § 270.31 (judgment entered forth-
with on verdict of jury unless otherwise ordered), § 270.65
(where trial is by the court, entered by direction of the
court), § 270.63 (entered by clerk on judgment on ad-
mitted claim for money). Compare 1 Idaho Code Ann.
(1932) § 7-1101, and 4 Mont. Rev. Codes Ann. (1935)
§ 9403, which provide that judgment in jury cases be
entered by clerk within 24 hours after verdict unless
court otherwise directs. Conn. Practice Book (1934) § 200,
provides that all judgments shall be entered within one
week after rendition. In some States such as Washington,
2 Rev. Stat. Ann. (Remington, 1932) § 431, in jury cases
the judgment is entered two days after the return of
verdict to give time for making motion for new trial;
§ 435 (ibid.), provides that all judgments shall be entered
by the clerk, subject to the court's direction.

NOTES OF ADVISORY COMMITrEE ON AMENDMEwTS TO RULES

Note. The reference to Rule 54 (b) is made necessary
by the amendment of that rule.

Two changes have been made in Rule 58 in order to
clarify the practice. The substitution of the more inclu-
sive phrase "all relief be denied" for the words "there be
no recovery", makes it clear that the clerk shall enter the
judgment forthwith in the situations specified without
awaiting the filing of a formal judgment approved by the
court. The phrase "all relief be denied" covers cases such
as the denial of a bankrupt's discharge and similar situa-
tions where the relief sought is refused but there is
literally no denial of a "recovery".

The addition of the last sentence in the rule emphasizes
that judgments are to be entered promptly by the clerk
without waiting for the taxing of costs. Certain district
court rules, for example, Civil Rule 22 of the Southern
District of New York-until its annulment Oct. 1, 1945.
for conflict with this rule-and the like rule of the Eastern
District of New York, are expressly in conflict with this
provision, although the federal law is of long standing
and well settled. Fowler v. Hamill, 1891, 139 U. S. 549,
11 S. Ct. 663; Craig v. The Hartford, C. C. Cal. 1856, Fed.
Cas. No. 3,333; Tuttle v. Claflin, C. C. A. 2d, 1895, 60 Fed.
7, cert. den., 1897, 166 U. S. 721, 17 S. Ct. 992; Prescott &
A. C. Ry. Co. v. Atchison, T. & S. F. R. Co., C. C. A. 2d, 1897,
84 Fed. 213; Stallo v. Wagner, C. C. A. 2d, 1917, 245 Fed.
636, 639-40; Brown v. Parker, C. C. A. 8th, 1899, 97 Fed.
446; Allis-Chalmers v. United States, C. C. A. 7th, 1908.
162 Fed. 679. And this applies even though state law is
to the contrary. United States v. Nordbye, C. C. A. 8th,
1935, 75 F. 2d 744. 746, cert. den., 1935, 296 U. S. 572, 56
S. Ct. 103. Inasmuch as it has been held that failure
of the clerk thus enter judgment is a "misprision"
"not to be excused, The Washington. C. C. A. 2d, 1926,
16 F. 2d 206, such a district court rule may have serious
consequences for a district court clerk. Rules of this
sort also provide for delay in entry of the judgment con-
trary to Rule 58. See Commissioner of Internal Revenue
v. Bedford's Estate, 1945, 325 U. S. 283, 65 S. Ct. 1157.

EFFECTIVE DATE OF AMENDMENT

Effective date of.amendment to this rule, see rule 86 (b).

CROSS REFERENCES

General verdict accompanied by answers to interrog-
atories by jury, see rule 49 (b).

Judgment for particular claim or counterclaim, see
rule 54 (b).

Notation of entry of judgment, see rule 79 (a).
Notice of entry of judgment, see rule 77 (d).
Record on appeal, see rule 75.
Time for new trial, see rule 59 (b).
Time to appeal, see rule 73 (a).

RULE 59.-NEW TRIALS; AMENDMENT OF JUDGMENTS

(a) Grounds.

A new trial may be granted to all or any of the

parties and on all or part of the issues (1) in an

action in which there has been a trial by jury, for
any of the reasons for which new trials have here-

tofore been granted in actions at law in the courts
of the United States; and (2) in an action tried

without a jury, for any of the reasons for which re-
hearings have heretofore been granted in suits in

equity in the courts of the United States. On a mo-

tion for a new trial in an action tried without a Jury.

the court may open the judgment if one has been

entered, take additional testimony, amend findings

of fact and conclusions of law or make new findings
and conclusions, and direct the entry of a new
judgment.

(b) Time for motion.

A motion for a new trial shall be served not later

than 10 days after the entry of the judgment.

(c) Time for serving affidavits.
When a motion for new trial is based upon affi-

davits they shall be served with the motion. The

opposing party has 10 days after such service within
which to serve opposing affidavits, which period may

be extended for an additional period not exceeding
20 days either by the court for good cause shown or

by the parties by written stipulation. The court may
permit reply affidavits.

(d) On initiative of court.

Not later than 10 days after entry of judgment the

court of its own initiative may order a new trial for

any reason for which it might have granted a new
trial on motion of a party, and in the order shall
specify the grounds therefor.

(e) Motion to alter or amend a judgment.

A motion to alter or amend the judgment shall
be served not later than 10 days after entry of the

judgment. As amended Dec. 27, 1946, effective

March 19, 1948.

NOTES OF ADvIsORy CoMurrTEE ON RULES

This rule represents an amalgamation of the petition
for rehearing of former Equity Rule 69 (Petition for Re-
hearing) and the motion for new trial of U. S. C., Title
28, formerly §391 (now § 2111) (New trials; harmless
error), made in the light of the experience and provision
of the code States. Compare Calif. Code Civ. Proc.
(Deering, 1937) §§ 656---663a, U. S. C., Title 28, formerly
§ 391 (now § 2111) (New trials; harmless error) is thus
substantially continued in this rule. U. S. C., Title 28,
former § 840 (Executions; stay on conditions) Is mod-
ified insofar as it contains time provisions inconsistent
with Subdivision (b). For the effect of the motion for
new trial upon the time for taking an appeal see Morse
v. United States, 270 U. S. 151, 46 S. Ct. 241, 70 L. Ed.
518 (1926); Aspen Mining and Smelting Co. v. Billings,
150 U. S. 31, 14 S. Ct. 4, 37 L. Ed. 986 (1893).

For partial new trials which are permissible under
Subdivision (a), see Gasoline Products Co., Inc., v.
Champlin Refining Co.. 283 U. S. 494, 51 S. Ct. 513, 75
L. Ed. 1188 (1931); Schuerhoiz v. Roach, 58 F. 2d 32
(C. C. A. 4th. 1932); Simmons v. Fish, 210 Mass. 563, 97

N. E. 102, Ann. Cas. 1912D, 588 (1912) (sustaining and
recommending the practice and citing Federal cases and
cases in accord from about sixteen States and contra from
three States). The procedure in several States provides
specifically for partial new trials. Ariz. Rev. Code Ann.
(Struckmeyer, 1928) § 3852; Calif. Code Civ. Proc. (Deer-
ing, 1937) §§ 657, 662; Ill. Rev. Stat. (1937) ch. 110, § 216
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(par. (f) ); Md. Ann. Code (Bagby, 1924) Art. 5, §§ 25, 26;
Mich. Court Rules Ann. (Searl, 1933) Rule 47, § 2; Miss.
Sup. Ct. Rule 12, 161 Miss. 903, 905 (1931); N. J. Sup. Ct.
Rules 131, 132, 147, 2 N. J. Misc. 1197, 1246-1251, 1255
(1924); 2 N. D. Comp. Laws Ann. (1913), §7844, as
amended by N. D. Laws 1927, ch. 214.

NOTES Or ADVISORY CoMMITTEE ON AMENDMENTS TO RULES
Note. Subdivision (b). With the time for appeal to a

circuit court of appeals reduced in general to 30 days by
the proposed amendment of Rule 73 (a), the utility of the
original "except" clause, which permits a motion for a
new trial on the ground of newly discovered evidence to be
made before the expiration of the time for appeal, would
have been seriously restricted. It was thought advisable.
therefore, to take care of this matter in another way. By
amendment of Rule 60 (b), newly discovered evidence is
made the basis for relief from a judgment, and the maxi-
mum time limit has been extended to one year. Accord-
ingly the amendment of Rule 59 (b) eliminates the "ex-
cept" clause and its specific treatment of newly discovered
evidence as a ground for a motion for new trial. This
ground remains, however, as a basis for a motion for
new trial served not later than 10 days after the entry of
judgment. See also Rule 60 (b).

As to the effect of a motion under subdivision (b) upon
the running of appeal time, see amended Rule 73 (a) and
Note.

Subdivision (e). This subdivision has been added to care
for a situation such as that arising in Boaz v. Mutual Life
Ins. Co. of New York, C. C. A. 8th, 1944, 146 F. 2d 321, and
makes clear that the district court possesses the power
asserted in that case to alter or amend a judgment after
its entry. The subdivision deals only with alteration or
amendment of the original judgment in a case and does
not relate to a judgment upon motion as provided in
Rule 50 (b). As to the effect of a motion under sub-
division (e) upon the running of appeal time, see amended
Rule 73 (a) and Note.

The title of rule 59 has been expanded to indicate the
inclusion of this subdivision.

EFFECTIVE DATE Or AMENDMENT
Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES
Answers to written interrogatories inconsistent with

general verdict, as ground for ordering new trial, see
rule 49 (b).

Court of Claims, grounds for new trial, see section 2515
of this title.

Disability of judge preventing performance of duties
as ground for new trial, see rule 63.

Extension of time for motion, see rule 6 (b).
Harmless error not ground for new trial, see rule 61.
Joinder of motion with motion to set aside verdict or

judgment on motion for directed verdict, see rule 50 (b).
Motion to amend findings or make additional findings,

see rule 52 (b).
Stay of execution or proceedings to enforce judgment

on motion for new trial, see rule 62 (b).
Termination of running of time for appeal to Court

of Appeals, see rule 73 (a).

RULE 60.-RELIEF fROM JUDGMENT OR ORDER

(a) Clerical mistakes.
Clerical mistakes in judgments, orders or other

parts of the record and errors therein arising from
oversight or omission may be corrected by the court
at any time of its own initiative or on the motion of
any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such
mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while
the appeal is pending may be so corrected with leave
of the appellate court.

(b) Mistake; Inadvertence; Excusable Neglect; Newly
Discovered Evidence; Fraud, etc.

On motion and upon such terms as are just, the
court may relieve a party or his legal representative

from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, sur-
prise, or excusable neglect; (2) newly discovered evi-
dence which by due diligence could not have been
discovered in time to move for a new trial under
Rule 59 (b); (3) fraud (whether heretofore denomi-
nated intrinsic or extrinsic), misrepresentation, or
other misconduct of an adverse party; (4) the judg-
ment is void; (5) the judgment has been satisfied,
released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judg-
ment should have prospective application; or (6)
any other reason justifying relief from the operation
of the judgment. The motion shall be made within
a reasonable time, and for reasons (1), (2), and (3)
not more than one year after the judgment, order,
or proceeding was entered or taken. A motion under
this subdivision (b) does not affect the finality of a
judgment or suspend its operation. This rule does
not limit the power of a court to entertain an inde-
pendent action to relieve a party from a judgment,
order, or proceeding, or to grant relief to a defend-
ant not actually personally notified as provided in
Title 28, U. S. C., § 1655, or to set aside a judgment
for fraud upon the court. Writs of coram nobis,
coram vobis, audita querela, and bills of review and
bills in the nature of a bill of review, are abolished,
and the procedure for obtaining any relief from a
judgment shall be by motion as prescribed in these
rules or by an independent action. As amended
Dec. 27, 1946; Dec. 29, 1948, effective Oct. 20, 1949.

NOTES Or ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). See former Equity Rule 72
(Correction of Clerical Mistakes in Orders and Decrees);
Mich. Court Rules Ann. (Searl, 1933) Rule 48, § 3; 2 Wash.
Rev. Stat. Ann. (Remington, 1932) § 464 (3); Wyo. Rev.
Stat. Ann. (Courtright, 1931) § 89-2301 (3). For an ex-
ample of a very liberal provision for the correction of
clerical errors and for amendment after judgment, see Va.
Code Ann. (Michie, 1936) §§ 6329, 6333.

Note to Subdivision (b). Application to the court
under this subdivision does not extend the time for tak-
ing an appeal, as distinguished from the motion for new
trial. This section is based upon Calif. Code Civ. Proc.
(Deering, 1937) § 473. See also N. Y. C. P. A. (1937) 1 108;
2 Minn. Stat. (Mason, 1927) § 9283.

For the independent action to relieve against mistake,
etc., see Dobie, Federal Procedure, pages 760-765, compare
639; and Simkins, Federal Practice, ch. CXXI (pp. 820-
830) and ch. CXXII (pp. 831--834), compare § 214.
NOTES Or ADvIsOaY COMMITTEE ON AMENDMENTS TO RULES

Note. Subdivision (a). The amendment incorporates
the view expressed in Perlman v. 322 West Seventy-Second
Street Co., Inc., C. C. A. 2d, 1942, 127 P. 2d 716; 3 Moore's
Federal Practice, 1938, 3276, and further permits correction
after docketing, with leave of the appellate court. Some
courts have thought that upon the taking of an appeal
the district court lost its power to act. See Schram v.
Safety Investment Co., E. D. Mich. 1942, 45 F. Supp. 636;
also Miller v. United States, C. C. A. 7th, 1940, 114 F. 2d
267.

Subdivision (b). When promulgated, the rules con-
tained a number of provisions, including those found in
Rule 60 (b), describing the practice by a motion to obtain
relief from judgments, and these rules, coupled with
the reservation in Rule 60 (b) of the right to entertain a
new action to relieve a party from a judgment, were
generally supposed to cover the field. Since the rules
have been in force, decisions have been rendered that
the use of bills of review, coram nobis, or audita querela,
to obtain relief from final judgments is still proper, and
that various remedies of this kind still exist although they
are not mentioned in the rules and the practice is not
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prescribed in the rules. It is obvious that the rules should
be complete in this respect and define the practice with
respect to any existing rights or remedies to obtain relief
from final Judgments. For extended discussion of the
old common law writs and equitable remedies, the inter-
pretation of Rule 60, and proposals for change, see Moore
and Rogers, Federal Relief from Civil Judgments, 1946,
55 Yale L. J. 623. See also 3 Moore's Federal Practice,
1938, 3254 et seq.; Commentary, Effect of Rule 60b on
Other Methods of Relief From Judgment, 1941, 4 Fed.
Rules Serv. 942, 945; Wallace v. United States, C. C. A. 2d,
1944, 142 F. 2d 240, cert. den., 1944, 323 U. S. 712, 65
S. Ct. 37.

The reconstruction of Rule 60 (b) has for one of
its purposes a clarification of this situation. Two types
of procedure to obtain relief from Judgments are specified
in the rules as it is proposed to amend them. One pro-
cedure is by motion in the court and in the action in
which the judgment was rendered. The other procedure
Is by a new or independent action to obtain relief from
a judgment, which action may or may not be begun in
the court which rendered the judgment. Various rules,
such as the one dealing with a motion for new trial and
for amendment of Judgments, Rule 59, one for amended
findings, Rule 52, and one for judgment notwithstanding
the verdict, Rule 50 (b), and including the provisions of
Rule 60 (b) as amended, prescribe the various types of
cases in which the practice by motion is permitted. In
each case there is a limit upon the time within which
resort to a motion is permitted, and this time limit may
not be enlarged under Rule 6 (b). If the right to make
a motion is lost by the expiration of the time limits
fixed in these rules, the only other procedural remedy
is by a new or independent action to set aside a judgment
upon those principles which have heretofore been applied
in such an action. Where the independent action is re-
sorted to, the limitations of time are those of laches or
statutes of limitations. The Committee has endeavored
to ascertain all the remedies and types of relief heretofore
available by coram nobis, coram vobis, audita querela,
bill of review, or bill in the nature of a bill of review.
See Moore and Rogers, Federal Relief from Civil Judg-
ments, 1946, 55 Yale L. J. 623, 659-682. It endeavored
then to amend the rules to permit, either by motion or
by independent action, the granting of various kinds of
relief from Judgments which were permitted in the fed-
eral courts prior to the adoption of these rules, and the
amendment concludes with a provision abolishing the
use of bills of review and the other common law writs
referred to, and requiring the practice to be by motion
or by independent action.

To illustrate the operation of the amendment, it will
be noted that under Rule 59 (b) as it now stands, without
amendment, a motion for new trial on the ground of
newly discovered evidence is permitted within ten days
after the entry of the judgment, or after that time upon
leave of the court. It is proposed to amend Rule 59 (b)
by providing that under that rule a motion for new trial
shall be served not later than ten days after the entry
of the judgment, whatever the ground be for the motion,
whether error by the court or newly discovered evidence.
On the other hand, one of the purposes of the bill of
review in equity was to afford relief on the ground of
newly discovered evidence long after the entry of the
judgment. Therefore, to permit relief by a motion similar
to that heretofore obtained on bill of review, Rule 60 (b)
as amended permits an application for relief to be made
by motion, on the ground of newly discovered evidence,
within one year after judgment. Such a motion under
Rule 60 (b) does not affect the finality of the judgment,
but a motion under Rule 59, made within 10 days, does
affect finality and the running of the time for appeal.

If these various amendments, including principally
those to Rule 60 (b), accomplish the purpose for which
they are intended, the federal rules will deal with the
practice in every sort of case in which relief from final
Judgments is asked, and prescribe the practice. With
reference to the question whether, as the rules now exist.
relief by coram nobis, bills of review, and so forth, is
permissible, the generally accepted view is that the rem-
edies are still available, although the precise relief ob-
tained in a particular case by use of these ancillary
remedies is shrouded In ancient lore and mystery. See

Wallace v. United States, C. C. A. 2d, 1944, 142 F. 2d
240, cert. den., 1944, 323 U. S. 712, 65 S. Ct. 37; Fraser v.
Doing. App. D. C. 1942, 130 F. 2d 617; Jones v. Watts,
C. C. A. 5th. 1944, 142 F. 2d 575; Preveden v. Hahn,
S. D. N. Y. 1941, 36 F. Supp. 952; Cavallo v. Agwilines,
Inc., S. D. N. Y. 1942, 6 Fed. Rules Serv. 60b.31, Case 2,
2 F. R. D. 526; McGinn v. United States, D. Mass. 1942, 6
Fed. Rules Serv. 60b.51, Case 3, 2 F. R. D. 562; City of
Shattuck, Oklahoma ex rel. Versluls v. Oliver, W. D. Okla.
1945, 8 Fed. Rules Serv. 60b.31, Case 3; Moore and Rogers,
Federal Relief from Civil Judgments, 1946, 55 Yale L. J.
623, 631-653; 3 Moore's Federal Practice, 1938, 3254 et
seq.; Commentary, Effect of Rule 60b on Other Methods
of Relief from Judgment, op. cit. supra. Cf. Norris v.
Camp, C. C. A. 10th, 1944, 144 F. 2d 1; Reed v. South
Atlantic Steamship Co. of Delaware, D. Del. 1942, 2 F. R. D.
475, 6 Fed. Rules Serv. 60b.31, Case 1; Laughlin v. Berens,
D. D. C. 1945, 8 Fed. Rules Serv. 60b.51, Case 1, 73 W. L. R.
209.

The transposition of the words "the court" and the
addition of the word "and" at the beginning of the first
sentence are merely verbal changes. The addition of
the qualifying word "final" emphasizes the character of
the Judgments, orders or proceedings from which Rule
60 (b) affords relief; and hence interlocutory Judgments
are not brought within the restrictions of the rule, but
rather they are left subject to the complete power of
the court rendering them to afford such relief from them
as justice requires.

The qualifying pronoun "his" has been eliminated on
the basis that it is too restrictive, and that the sub-
division should include the mistake or neglect of others
which may be just as material and call just as much for
supervisory jurisdiction as where the judgment is taken
against the party through his mistake, inadvertence, etc.

Fraud, whether intrinsic or extrinsic, misrepresentation.
or other misconduct of an adverse party are express
grounds for relief by motion under amended subdivision
(b). There is no sound reason for their exclusion. The
incorporation of fraud and the like within the scope of
the rule also removes confusion as to the proper pro-
cedure. It has been held that relief from a judgment
obtained by extrinsic fraud could be secured by motion
within a "reasonable time," which might be after the
time stated in the rule had run. Fiske v. Buder, C. C. A.
8th, 1942, 125 F. 2d 841; see also inferentially Bucy v.
Nevada Construction Co., C. C. A. 9th, 1942, 125 F. 2d
213. On the other hand, it has been suggested that in
view of the fact that fraud was omitted from original
Rule 60 (b) as a ground for relief, an independent action
was the only proper remedy. Commentary, Effect of
Rule 60b on Other Methods of Relief From Judgment,
1941, 4 Fed. Rules Serv. 942, 945. The amendment settles
this problem by making fraud an express ground for
relief by motion; and under the saving clause, fraud may
be urged as a basis for relief by independent action
insofar as established doctrine permits. See Moore and
Rogers, Federal Relief from Civil Judgments, 1946, 55
Yale L. J. 623, 653-659; 3 Moore's Federal Practice, 1938,
3267 et seq. And the rule expressly does not limit the
power of the court, when fraud has been perpetrated
upon it. to give relief under the saving clause. As an
illustration of this situation, see Hazel-Atlas Glass Co.
v. Hartford Empire Co., 1944, 322 U. S. 238. 64 S. Ct. 997.

The time limit for relief by motion in the court and
in the action in which the judgment was rendered has
been enlarged from six months to one year.

It should be noted that Rule 60 (b) does not assume
to define the substantive law as to the grounds for
vacating Judgments, but merely prescribes the practice in
proceedings to obtain relief. It should also be noted
that under § 200 (4) of the Soldiers' and Sailors' Civil
Relief Act of 1940, 50 U. S. C. Appendix, § 501 et seq.
[ § 520 (4) 1, a judgment rendered in any action or pro-
ceeding governed, by the section may be vacated under
certain specified circumstances upon proper application
to the court.

AMENDMENTS

1948-The amendment effective October 1949 substi-
tuted the reference to "Title 28, U. S. C., § 1655" in the
next to the last sentence of subdivision (b), for the
reference to "Section 57 of the Judicial Code, U. S. C.,
Title 28, § 118."
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EFFECTIVE DATE Or AMENDMENTS
Effective date of amendment to'this rule, see rule 86

(b), (c).
CROSS REFERENCES

Enlargement of time under this rule prohibited, see
rule 6 (b).

Power of court unaffected by expiration of term, see
rule 6 (c).

Stay of proceedings pending disposition of motion un-
der this rule, see rule 62 (b).

Time for and extension thereof for docketing record
on appeal, see rule 73 (g).

Time for-
Appeal, see rule 73 (a) and section 2107 of this

title.
Motion for new trial, see rule 59 (b).

RULE 61.-HARMLEss ERROR

No error in either the admission or the exclusion
of evidence and no error or defect in any ruling or
order or in anything done or omitted by the court
or by any of the parties is ground for granting a new
trial or for setting aside a verdict or for vacating,
modifying, or otherwise disturbing a judgment or
order, unless refusal to take such action appears to
the court inconsistent with substantial justice. The
court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not
affect the substantial rights of the parties.

NOTES OF ADVISORY COMMrrEE ON RULES

A combination of U. S. C., Title 28, former § 391 (now
12111) (New trials; harmless error) and former § 777 (De-
fects of form; amendments) with modifications. See
McCandless v. United States, 298 U. S. 342, 56 S. Ct. 764, 80
L. Ed. 1205 (1936). Compare former Equity Rule 72 (Cor-
rection of Clerical Mistakes in Orders and Decrees); and
last sentence of former Equity Rule 46 (Trial-Testimony
Usually Taken in Open Court-Rulings on Objections
to Evidence). For the last sentence see the last sen-
tence of former Equity Rule 19 (Amendments Generally).

CROSS REFERENCES
Admissibility of evidence generally, see rule 43 (a).
Formal exceptions unnecessary, see rule 46.
Grounds for new trial, rule 59 (a).
Harmless error on appeal or certiorari, see section 2111

of this title.
Instructions to juryi see rule 51.
Motion for judgment notwithstanding verdict, see rule

50 (b).
Motion to vacate judgment or order, see rule 60 (b).
Power of appellate court to affirm, modify, reverse, and

remand case, see section 2106 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE

Grounds for new trial, see rule 33, Title 18, Appendix,
Crimes and Criminal Procedure.

Harmless and plain error, see rule 52.

RULE 62.-STAY OF PROCEEDINGS To ENFORCE A

JUDGMENT

(a) Automatic stay; exceptions-Injunctions, receiv-
erships, and patent accountings.

Except as stated herein, no execution shall issue
upon a judgment nor shall proceedings be taken for
its enforcement until the expiration of 10 days after
its entry. Unless otherwise ordered by the court, an
interlocutory or final judgment in an action for an
injunction or in a receivership action, or a judgment
or order directing an accounting in an action for
infringement of letters patent, shall not be stayed
during the period after its entry and until an appeal
is taken or during the pendency of an appeal. The
provisions of subdivision (c) of this rule govern

the suspending, modifying, restoring, or granting of
an injunction during the pendency of an appeal.

(b) Stay on motion for new trial or for judgment.
In its discretion and on such conditions for the

security of the adverse party as are proper, the court
may stay the execution of or any proceedings to en-
force a judgment pending the disposition of a motion
for a new trial or to alter or amend a judgment made
pursuant to Rule 59, or of a motion for relief from a
judgment or order made pursuant to Rule 60, or of a
motion for judgment in accordance with a motion
for a directed verdict made pursuant to Rule 50, or
of a motion for amendment to the findings or for ad-
ditional findings made pursuant to Rule 52 (b).

(c) Injunction pending appeal.
When an appeal is taken from an interlocutory or

final judgment granting, dissolving, or denying an
injunction, the court in its discretion may suspend,
modify, restore, or grant an injunction during the
pendency of the appeal upon such terms as to bond
or otherwise as it considers proper for the security
of the rights of the adverse party. If the judgment
appealed from is rendered by a district court of three
judges specially constituted pursuant to a statute of
the United States, no such order shall be made ex-
cept (1) by such court sitting in open court or (2)
by the assent of all the judges of such court evi-
denced by their signatures to the order.

(d) Stay upon appeal.
When an appeal is taken the appellant by giving a

supersedeas bond may obtain a stay subject to the
exceptions contained in subdivision (a) of this rule.
The bond may be given at or after the time of filing
the notice of appeal or of procuring the order allow-
ing the appeal, as the case may be. The stay is ef-
fective when the supersedeas bond is approved by the
court.

(e) Stay in favor of the United States or agency
thereof.

When an appeal is taken by the United States or
an officer or agency thereof or by direction of any
department of the Government of the United States
and the operation or enforcement of the judgment
Is stayed, no bond, obligation, or other security shall
be required from the appellant.

(f) Stay according to State law.
In any state in which a judgment is a lien upon the

property of the judgment debtor and in which the
judgment debtor is entitled to a stay of execution, a
judgment debtor is entitled, in the district court held
therein, to such stay as would be accorded him had
the action been maintained in the courts of that
state.

(g) Power of Appellate Court Not Limited.
The provisions in this rule do not limit any power

of an appellate court or of a judge or justice thereof
to stay proceedings during the pendency of an appeal
or to suspend, modify, restore, or grant an injunc-
tion during the pendency of an appeal or to make
any order appropriate to preserve the status quo
or the effectiveness of the judgment subsequently
to be entered.

(h) Stay of Judgment Upon Multiple Claims.
When a court has ordered a final Judgment on

some but not all of the claims presented in the action
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under the conditions stated in Rule 54 (b), the court
may stay enforcement of that Judgment until the en-
tering of a subsequent judgment or judgments and
may prescribe such conditions as are necessary to se-
cure the benefit thereof to the party in whose favor
the judgment is entered. As amended Dec. 27, 1946,
effective March 19, 1948; Dec. 29, 1948, effective Oct.
20, 1949.

NOTES or ADVISORY COMMrTTEE ON RULES

Note to Subdivision (a). The first sentence states the
substance of the last sentence of U. S. C., Title 28, former
§ 874 ) Supersedeas). The remainder of the subdivision
states the substance of the last clause of U. S. C., Title 28,
former § 227 (Appeals in proceedings for injunctions; re-
ceivers; and admiralty), and of former § 227a (now Hi 1292,
2107) (Appeals in suits in equity for infringement of let-
ters patent for inventions; stay of proceedings for account-
ing), but extended to include final as well as interlocutory
judgments.

Note to Subdivision (b). This modifies U. S. C., Title
28, former § 840 (Executions; stay on conditions).

Note to Subdivision (c). Compare former Equity Rule
74 (Injunction Pending Appeal); and Cumberland Tele-
phone and Telegraph Co. v. Louisiana Public Service Com-
mission, 260 U. S. 212, 43 S. Ct. 75, 67 L. Ed. 217 (1922). See
Simkins, Federal Practice (1934) § 916 In regard to the
effect of appeal on injunctions and the giving of bonds.
See U. S. C., Title 6 (Official and Penal Bonds) for bonds
by surety companies. For statutes providing for a spe-
cially constituted district court of three judges, see:

U. S. C.. Title 7:
§ 217 (Proceedings for suspension of orders of Sec-

retary of Agriculture under Stockyards
Act) -by reference.

§ 499k (Injunctions; application of injunction laws
governing orders of Interstate Commerce
Commission to orders of Secretary of Agri-
culture under Perishable Commodities
Act)-by reference.

U. S. C., Title 15:
§ 28 (Antitrust laws; suits against monopolies ex-

pedited)
U. S. C., Title 28, former:

§ 47 (Injunctions as to orders of Interstate Com-
merce Commission, etc.)

1 380 (Injunctions; alleged unconstitutionality of
State statutes.)

§ 380a (Same; constitutionality of federal statute)
U. S. C., Title 49:

§ 44 (Suits In equity under interstate commerce
laws; expedition of suits)

Note to Subdivision (d). This modifies U. S. C., Title
28. former § 874 (Supersedeas). See Rule 36 (2), Rules
of the Supreme Court of the United States, which governs
supersedeas bonds on direct appeals to the Supreme
Court, and Rule 73 (d), of these rules, which governs
supersedeas bonds on appeals to a circuit court of ap-
peals. The provisions governing supersedeas bonds in
both kinds of appeals are substantially the same.

Note to Subdivision (e). This states the substance of
U. S. C.. Title 28, formerly §870 (now § 2408) (Bond;
not required of the United States).

Note to Subdivision (/). This states the substance of
U. S. C.. Title 28. former § 841 (Executions; stay of one
term) with appropriate modification to conform to the
provisions of Rule 6 (c) as to terms of court.

NOTES or ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. SubdivisiOn (a). IThis subdivision not amended I.
Sections 203 and 204 of the Soldiers' and Sailors' Civil
Relief Act of 1940, 50 U. S. C. Appendix, § 501 et seq.
I§§ 523, 5241, provide under certain circumstances for the
issuance and continuance of a stay of execution of any
judgment or order entered against a person in military
service. See Bowsman v. Peterson, D. Neb. 1912, 45 P.
Supp. 741. Section 201 of the Act [50 U. S. C. App. § 5211
permits under certain circumstances the issuance of a
stay of any action or proceeding at any stage thereof,
where either the plaintiff or defendant is a person in mili-
tary service. See also Note to Rule 64 herein.

Subdivision (b). This change was necessary because of
the proposed addition to Rule 59 of subdivision (e).

Subdivision (h). In proposing to revise Rule 54 (b), the
Committee thought it advisable to include a separate pro-
vision in Rule 62 for stay of enforcement of a final judg-
ment in cases involving multiple claims.

AMENDMENTS

1948--The amendment effective October 1949 deleted
at the end of subdivision (g) the following language
which originally appeared after the word "entered":
"and these rules do not supersede the provisions of Sec-
tion 210 of the Judicial Code, as amended, U. S. C., Title
28, former § 47a, or of other statutes of the United States
to the effect that stays pending appeals. to the Supreme
Court may be granted only by that court or a justice
thereof."

EFFECTIVE DATE Or AMENDMENTS
Effective date of amendment to this rule, see rule

88 (b), (c).
CRoss REFERENCES

Deposit of bonds or notes of United States in lieu of
surety, see section 15 of Title 6, Official and Penal Bonds.

Execution, see rule 69.
Security not required of United States, see section 2408

of this title.
Supersedeas bond for stay on appeal to Court of Ap-

peals, see rule 73 (d).

RULE 63.-DISABILITY OF A JUDGE

If by reason of death, sickness, or other disability,

a judge before whom an action has been tried is

unable to perform the duties to be performed by the
court under these rules after a verdict Is returned

or findings of fact and conclusions of law are filed,
then any other judge regularly sitting in or as-
signed to the court in which the action was tried may
perform those duties; but if such other judge Is
satisfied that he cannot perform those duties be-
cause he did not preside at the trial or for any other
reason, he may in his discretion grant a new trial.

NOTES O' ADVISORY COMMITTEE ON RULES

This rule adapts and extends the provisions of U. S. C.,
Title 28, former § 776 (Bill of exceptions authentication;
signing of by judge) to include all duties to be per-
formed by the judge after verdict or judgment. The
statute is therefore superseded.

CHOS1 R1ERENCES
Findings of fact and conclusions of law, see rule 52.
New trial, see rule 59.

FEDERAL RULES OF CRIMINAL PROCEDURE

Disability of judge, see rule 25, Title 18, Appendix,
Crimes and Criminal Procedure.

VfII.-PROVISIONAL AND FINAL REMEDIES AND

SPECIAL PROCEEDINGS

RULE 64.--SEIZURE OF PERSON OR PROPERTY

At the commencement of and during the course

of an action, all remedies providing for seizure of
person or property for the purpose of securing satis-
faction of the judgment ultimately to be entered in
the action are available under the circumstances

and in the manner provided by the law of the state
in which the district court is held, existing at the

time the remedy is sought, subject to the following

qualifications: (1) any existing statute of the United
States governs to the extent to which it is applicable;
(2) the action in which any of the foregoing rem-

edies is used shall be commenced and prosecuted or,
if removed from a state court, shall be prosecuted

after removal, pursuant to these rules. The rem-

edies thus available include arrest, attachment,
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garnishment, replevin, sequestration, and other
corresponding or equivalent remedies, however des-
ignated and regardless of whether by state proce-
dure the remedy is ancillary to an action or must be
obtained by an independent action.

NOTEs OF ADVISORY COMMITTEE ON RULES

This rule adopts the existing Federal law, except that It
specifies the applicable State law to be that of the time
when the remedy Is sought. Under U. S. C., Title 28,
former § 726 (Attachments as provided by State laws) the
plaintiff was entitled to remedies by attachment or other
process which were on June 1, 1872, provided by the appli-
cable State law, and the district courts might, from time
to time, by general rules, adopt such State laws as might
be in force., This statute is superseded as are district
court rules which are rendered unnecessary by the rule.

Lis pendens. No rule concerning lis pendens is stated,
for this would appear to be a matter of substantive law
affecting State laws of property. It has been held that In
the absence of a State statute expressly providing for the
recordation of notice of the pendency of Federal actions,
the commencement of a Federal action is notice to all
persons affected. King v. Davis, 137 Fed. 198 (W. D. Va.,
1903). It has been held, however, that when a State stat-
ute does so provide expressly, its provisions are binding.
United States v. Calcasieu Timber Co., 236 Fed. 196 (C. C.
A. 5th, 1916).

For statutes of the United States on attachment, see
e. g.:

U. S. C., Title 28, former:
§ 737 (Attachment in postal suits)
§ 738 (Attachment; application for warrant)
§ 739 (Attachment; issue of warrant)
§ 740 (Attachment; trial of ownership of property)
§ 741 (Attachment; investment of proceeds of at-

tached property)
§ 742 (Attachment; publication of attachment)
§ 743 (Attachment; personal notice of attach-

ment)
§ 744 (Attachment; discharge; bond)
§ 745 (Attachment; accrued rights not affected)
§ 746 (Attachments dissolved in conformity with

State laws)
For statutes of the United States on garnishment, see

e.g.:
U. S. C., Title 28, former:

1 748 (Garnishees in suits by United States against
a corporation)

§ 749 (Same; issue tendered on denial of indebted-
ness)

1 750 (Same; garnishee failing to appear)
For statutes of the United States on arrest, see e. g.:
U. S. C., Title 28, former:

§ 376 (Writs of ne exeat)
§ 755 (Special bail in suits for duties and penal-

ties)
§ 756 (Defendant giving bail in one district and

committed in another)
§ 757 (Defendant giving bail in one district and

committed in another; defendant held
until judgment in first suit)

§ 758 (Bail and affidavits; taking by commission-
ers)

§ 759 (Calling of bail in Kentucky)
§ 760 (Clerks may take bail de bene esse)
§ 843 (Imprisonment for debt)
I 844 (Imprisonment for debt; discharge according

to State laws)
§ 845 (Imprisonment for debt; jail limits)

For statutes of the United States on replevin, see, e. g.:
U. S. C., Title 28, former:

§ 747 (Replevy of property taken under revenue
laws)

SUPPLEMENTARY NOTE OF ADVISORY COMMrrEE REGARDING

THIS RULE
Note. Sections 203 and 204 of the Soldiers' and Sailors'

Civil Relief Act of 1940. 50 U. S. C. Appendix, § 501 et seq.
f& § 523, 524 1, provide under certain circumstances for the
issuance and continuance of a stay of the execution of
any judgment entered against a person in military service,

or the vacation or stay of any attachment or garnish-
ment directed against such percon's property, money, or
debts In the hands of another. See also Note to Rule 62
herein.

CROSS REFERENCES
Execution, see rule 69.

RULE 65.-INJUNCTIONS

(a) Preliminary; notice.
No preliminary injunction shall be issued without

notice to the adverse party.

(b) Temporary restraining order; notice; hearing;
duration.

No temporary restraining order shall be granted
without notice to the adverse party unless it clearly
appears from specific facts shown by affidavit or
by the verified complaint that immediate and ir-
reparable injury, loss, or damage will result to the
applicant before notice can be served and a hearing
had thereon. Every temporary restraining order
granted without notice shall be indorsed with the
date and hour of issuance; shall be filed forthwith
in the clerk's office and entered of record; shall de-
fine the Injury and state why it is irreparable and
why the order was granted without notice; and shall
expire by its terms within such time after entry, not
to exceed 10 days, as the court fixes, unless within
the time so fixed the order, for good cause shown, is
extended for a like period or unless the party against
whom the order is directed consents that it may be
extended for a longer period. The reasons for the
extension shall be entered of record. In case a tem-
porary restraining order is granted without notice,
the motion for a preliminary injunction shall be set
down for hearing at the earliest possible time and
takes precedence of all matters except older matters
of the same character; and when the motion comes
on for hearing the party who obtained the temporary
restraining order shall proceed with the application
for a preliminary injunction and, if he does not do so,
the court shall dissolve the temporary restraining
order. On 2 days' notice to the party who obtained
the temporary restraining order without notice or
on such shorter notice to that party as the court
may prescribe, the adverse party may appear and
move its dissolution or modification and in that
event the court shall proceed to hear and determine
such motion as expeditiously as the ends of justice
require.

(c) Security.
No restraining order or preliminary injunction

shall issue except upon the giving of security by the
applicant, in such sum as the court deems proper,
for the payment of such costs and damages as may
be incurred or suffered by any party who is found
to have been wrongfully enjoined or restrained. No
such security shall be required of the United States
or of an officer or agency thereof.

A surety upon a bond or undertaking under this
rule submits himself to the jurisdiction of the court
and irrevocably appoints the clerk of the court as his
agent upon whom any papers affecting his liability
on the bond or undertaking may be served. His lia-
bility may be enforced on motion without the neces-
sity of an independent action. The motion and such
notice of the motion as the court prescribes may be
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served on the clerk of the court who shall forthwith
mail copies to the persons giving the security if their
addresses are known.

(d) Form and scope of injunction or restraining order.
Every order granting an injunction and every re-

straining order shall set forth the reasons for its
issuance; shall be specific in terms; shall describe in
reasonable detail, and not by reference to the com-
plaint or other document, the act or acts sought to
be restrained; and is binding only upon the parties
to the action, their officers, agents, servants, em-
ployees, and attorneys, and upon those persons in
active concert or participation with them who re-
ceive actual notice of the order by personal service
or otherwise.

(e) Employer and Employee; Interpleader; Constitu-
tional Cases.

These rules do not modify any statute of the
United States relating to temporary restraining
orders and preliminary injunctions in actions affect-
ing employer and employee; or the provisions of
Title 28, U. S. C. § 2361, relating to preliminary in-
junctions in actions of interpleader or in the nature
of interpleader; or Title 28, U. S. C. § 2284, relating
to actions required by Act of Congress to be heard
and determined by a district court of three judges.
As amended Dec. 27, 1946, effective March 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMMITTrEE ON RULES

Note to Subdivisions (a) and (b). These are taken
from U. S. C., Title 28, former § 381 (Injunctions; pre-
liminary injunctions and temporary restraining orders).

Note to Subdivision (c). Except for the last sentence,
this is substantially U. S. C., Title 28, former § 382 (In-
junctions; security on issuance of). The last sentence
continues the following and similar statutes which ex-
pressly except the United States or an officer or agency
thereof from such security requirements: U. S. C., Title
15, §§ 77t (b), 78u (e), and 79r (f) (Securities and Ex-
change Commission). It also excepts the United States
or an officer or agency thereof from such security re-
quirements in any action in which a restraining order or
interlocutory judgment of injunction issues in its favor
whether there is an express statutory exception from
such security requirements or not.

See U. S. C., Title 6 (Official and Penal Bonds) for bonds
by surety companies.

Note to Subdivision (d). This is substantially U. S. C.,
Title 28, former § 383 (Injunctions; requisites of order;
binding effect).

Note to Subdivision (e). The words "relating to tem-
porary restraining orders and preliminary injunctions in
actions affecting employer and employee" are words of
description and-not of limitation.

Compare former Equity Rule 73 (Preliminary Injunc-
tions and Temporary Restraining Orders) which is sub-
stantially equivalent to the statutes.

For other statutes dealing with Injunctions which are
continued, see e. g.:

U. S. C., Title 28, former:
§ 46 (Suits to enjoin orders of Interstate Com-

merce Commission to be against United
States)

§ 47 (Injunctions as to orders of Interstate Com-
merce Commission; appeal to Supreme
Court; time for taking)

§ 378 (Injunctions; when granted)
§ 379 (Injunctions; stay in State courts)
§ 380 (Injunctions; alleged unconstitutionality of

State statutes; appeal to Supreme Court)
§ 380a (Injunctions; constitutionality of Federal

statute; application for hearing; appeal
to Supreme Court)

U. S. C., Title 7:
§ 218 (Court proceedings to enforce orders; Injunc-

tion)
§ 217 (Proceedings for suspension of orders)

U. S. C., Title 15:
§ 4 (Jurisdiction of courts; duty of district at-

torney; procedure)
§ 25 (Restraining violations; procedure)
§ 26 (Injunctive relief for private parties; excep-

tions)
§ 77t (b) (Injunctions and prosecution of offenses)

NOTES OF ADVISORY COMMIrEE ON AMENDMENTS TO RULES
Note. It has been held that in actions on preliminary

injunction bonds the district court has discretion to grant
relief in the same proceeding or to require the institution
of a new action on the bond. Russell V. Farley, 1881,
105 U. S. 433, 466. It is believed, however, that in all cases
the litigant should have a right to proceed on the bond in
the same proceeding, in the manner provided in Rule
73 (f) for a similar situation. The paragraph added to
Rule 65 (c) insures this result and is In the interest of
efficiency. There is no reason why Rules 65 (c) and 73 (f)
should operate differently. Compare § 50, sub. n of the
Bankruptcy Act, 11 U. S. C. § 78, sub. n, under which
actions on all bonds furnished pursuant to the Act may be
proceeded upon summarily in the bankruptcy court. See
2 Collier on Bankruptcy, 14th ed. by Moore and Oglebay,
1853-1854.

AMENDMENTS

1948-The amendment effective October 1949, changed
subdivision (e) in the following respects: in the first
clause the amendment substituted the words "any stat-
ute of the United States" for the words "the Act of
October 15, 1914, ch. 323, §§ 1 and 20 (38 Stat. 730), U. S. C.,
Title 29, §§ 52 and 53, or the Act of March 23, 1932, ch. 90
(47 Stat. 70), U. S. C., Title 29, ch. 6"; in the second
clause of subdivision (e) the amendment substituted the
reference to "Title 28, U. S. C., § 2361" for the reference
to "Section 24 (26) of the Judicial Code as amended,
U. S. C., Title 28, § 41 (26) "; and the third clause was
amended to read "Title 28, U. S. C., § 2284," etc., as at
present, instead of "the Act of August 24, 1937, ch. 754,
§ 3, relating to actions to enjoin the enforcement of acts
of Congress."

EFFEcTrvE DATE OF AMENDMENTS
Effective date of amendments to this rule, see rule

86 (b), (c).
CROSS REFERENCES

Anti-trust laws, restraining violation, see section 4 of
Title 15, Commerce and Trade.

Appeals-
District Courts to courts of appeals, see section

1292 of this title.
Injunction pending, see rule 62 (c).
Interlocutory orders of district courts to courts

of appeals, see section 1292 of this title.
Appellate court's power to suspend, modify or grant

pending appeal, see rule 62 (g).
Atomic Energy Act, enjoining violation of act or regu-

lation, see section 2280 of Title 42, The Public Health
and Welfare.
Bond for injunction pending appeal, see rule 62 (c).
Clayton Act, violation of, see sections 25, 26 of Title 15,

Commerce and Trade.
Copyrights, injunctor) against infringement, see sec-

tion 101 of Title 17, Copyrights.
Pair Labor Standards Act, restraint of violations of

regulations, see section 217 of Title 29, Labor.
Federal statute, restraining enforcement, etc., Three-

Judge Court required, see section 2282 of this title.
Findings of fact and conclusions of law, necessity for,

see rule 52 (a).
Internal revenue, prohibition of suits to restrain assess-

ment or collection, see section 7421 of Title 26, Internal
Revenue Code.
Labor-Management Relations Act-

Petition by Attorney General to enjoin strike or
lockout, see section 178 of Title 29, Labor.

Restraining unfair labor practices, see sections 160,
161 of Title 29, Labor.

Patent infringement, see section 283 of Title 35. Patents.
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Securities Act, actions to restrain violations, see section
77t of Title 15, Commerce and Trade.

Securities Exchange Act, restraint of violations, see
section 78u of Title 15, Commerce and Trade.

State statute, restraining enforcement, etc., Three-
Judge Court required, see section 2281 of this title.

State of state court proceedings, see section 2283 of
this title.

Three-Judge Court, composition of, see section 2284
of this title.

Trade-marks and trade-names, infringement, see sec-
tions 1115 and 1116 of Title 15, Commerce and Trade.

RULE 66.-RECErvEas APPOINTED BY FEDERAL COURTS

An action wherein a receiver has been appointed
shall not be dismissed except by order of the court.
The practice in the administration of estates by
receivers or by other similar officers appointed by the
court shall be In accordance with the practice here-
tofore followed in the courts of the United States
or as provided in rules promulgated by the district
courts. In all other respects the action in which
the appointment of a receiver is sought or which is
brought by or against a receiver is governed by these
rules. As amended Dec. 29, 1948, effective Oct. 20,
1949.

NoTEs or ADVISORY COMMrrtEE ON AMENDMENTS TO RULES
Note. The title of Rule 66 has been expanded to make

clear the subject of the rule, I. e., federal equity receivers.
The first sentence added to Rule 66 prevents a dismissal

by any party, after a federal equity receiver has been
appointed, except upon leave of court. A party should not
be permitted to oust the court and its officer without the
consent of that court. See Civil Rule 31 (e), Eastern
District of Washington.

The second sentence added at the beginning of the rule
deals with suits by or against a federal equity receiver.
The first clause thereof eliminates the formal ceremony of
an ancillary appointment before suit can be brought by a
receiver, and is in accord with the more modern state
practice, and with more expeditious and less expensive
judicial administration. 2 Moore's Federal Practice, 1938,
2088--2091. For the rule necessitating ancillary appoint-
ment, see Sterrett v. Second Nat. Bank, 1918, 248 U. S. 73,
39 S. Ct. 27; Kelley v. Queeney, W. D. N. Y. 1941, 41 F. Supp.
1015; see also McCandless v. Furlaud, 1934, 293 U. S. 67,
55 S. Ct. 42. This rule has been extensively criticized.
First, Extraterritorial Powers of Receivers, 1932, 27 Ill. L.
Rev. 271; Rose, Extraterritorial Actions by Receivers, 1933,
17 Minn. L. Rev. 704; Laughlin, The Extraterritorial Powers
of Receivers, 1932, 45 Harv. L. Rev. 429; Clark and Moore,
A New Federal Civil Procedure-II, Pleadings and Parties,
1935, 44 Yale L. J. 1291, 1312-1315; Note, 1932, 30 Mich.
L. Rev. 1322. See also comment in Bicknell v. Lloyd-
Smith, C. C. A. 2d, 1940, 109 F. 2d 527, cert. den., 1940, 311
U. S. 650, 61 S. Ct. 15. The second clause of the sentence
merely incorporates the well-known and general rule that,
absent statutory authorization, a federal receiver cannot
be sued without leave of the court which appointed him,
applied In the federal courts since Barton v. Barbour, 1881,
104 U. S. 126. See also 1 Clark on Receivers, 2d ed., § 549.
Under 28 U. S. C. § 125 leave of court is unnecessary When
a receiver is sued "in respect of any act or transaction of
his in carrying on the business" connected with the
receivership property, but such suit is subject to the
general equity jurisdiction of the court in which the
receiver was appointed, so far as justice necessitates.

Capacity of a state court receiver to sue or be sued in
federal court Is governed by Rule 17 (b).

The last sentence added to Rule 66 assures the applica-
tion of the rules in all matters except actual administra-
tion of the receivership estate itself. Since this implicitly
carries with it the applicability of those rules relating to
appellate procedure, the express reference thereto con-
tained in Rule 66 has been stricken as superfluous. Under
Rule 81 (a) (1) the rules do not apply to bankruptcy
proceedings except as they may be made applicable by
order of the Supreme Court. Rule 66 is applicable to what

is commonly known as a federal "chancery" or "equity"
receiver, or similar type of court officer. It is not designed
to regulate or affect receivers in bankruptcy, which are
governed by the Bankruptcy Act and the General Orders.
Since the Federal Rules are applicable in bankruptcy by
virtue of General Orders in Bankruptcy 36 and 37 [follow-
Ing section 53 of Title 11, U. S. C.] only to the extent that
they are not Inconsistent with the Bankruptcy Act or the
General Orders, Rule 66 is not applicable to bankruptcy
receivers. See 1 Collier on Bankruptcy, 14th ed. by Moore
and Oglebay, ff1] 2.23-2.36.

AMENDMENTS

1948-The amendment effective October 1949 deleted
a sentence which formerly appeared immediately follow-
ing the first sentence and which read as follows: "A
receiver shall have the capacity to sue in any district
court without ancillary appointment; but actions against
a receiver may not be commenced without leave of the
court appointing him except when authorized by a stat-
ute of the United States."

EFFECrrVE DATE OF AMENDMENTS

Effective date of amendments to this rule, see rule
86 (b), (c).

CROSS REFERENcES

Receiver suable without leave of court, see section 959
of this title.

RULE 67.-DEPOSIT IN COURT

In an action in which any part of the relief sought
is a judgment for a sum of money or the disposition
of a sum of money or the disposition of any other
thing capable of delivery, a party, upon notice to
every other party, and by leave of court, may deposit
with the court all or any part of such sum or thing.
Money paid into court under this rule shall be de-
posited and withdrawn in accordance with the pro-
visions of Title 28, U. S. C., § 2041, and 2042; the
Act of June 26, 1934, ch. 756, § 23, as amended (48
Stat. 1236, 58 Stat. 845), U. S. C. Title 31, § 725v;
or any like statute. As amended Dec. 29, 1948,
effective Oct. 20, 1949.

NOTES OF ADvIsoRy COMMrrEE ON RULES

This rule provides for deposit in court generally, con-
tinuing similar special provisions contained in such stat-
utes as U. S. C., Title 28, formerly § 41 (26) (now § 1335,
1397, 2361) (Original jurisdiction of bills of interpleader,
and of bills in the nature of interpleader). See generally
Howard v. United States, 184 U. S. 676, 22 S. Ct. 543, 46
L. Ed. 754 (1902); United States Supreme Court Ad-
miralty Rules (1920), Rules 37 (Bringing Funds into
Court), 41 (Funds in Court Registry), and 42 (Claims
Against Proceeds in Registry). With the first sentence,
compare English Rules Under the Judicature Act (The
Annual Practice, 1937) 0. 22, r. 1 (1).

AMENDMENTS

1948-The amendment effective October 1949 sub-
stituted the reference to "Title 28, U. S. C. A. § § 2041, and
2042" for the reference to "Sections 995 and 996, Revised
Statutes, as amended, U. S. C. A., Title 28, §§ 851, 852."
The amendment also added the words "as amended" fol-
lowing the citation of the Act of June 26, 1934, ch. 756,
§ 23, and in the parenthetical citation immediately fol-
lowing, added the reference to "58 Stat. 845."

RULE 68.-OFFER OF JUDGMENT

At any time more than 10 days before the trial
begins, a party defending against a claim may serve
upon the adverse party an offer to allow judgment
to be taken against him for the money or property or
to the effect specified in his offer, with costs then
accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the
offer is accepted, either party may then file the offer
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and notice of acceptance together with proof of serv-
ice 'thereof and thereupon the clerk shall enter judg-
ment. An offer not accepted shall be deemed with-
drawn and evidence thereof is not admissible except
in a proceeding to determine costs. If the judgment
finally obtained by the offeree is not more favorable
than the offer, the offeree must pay the costs incurred
after the making of the offer. The fact that an offer
is made but not accepted does not preclude a subse-
quent offer. As amended Dec. 27, 1946, effective
March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

See 2 Minn. Stat. (Mason, 1927) § 9323; 4 Mont. Rev.
Codes Ann. (1935) § 9770: N. Y. C. P. A. (1937) § 177.

For the recovery of costs against the United States, see
Rule 54 (d).

NOTES Or ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. The third sentence of Rule 68 has been altered to
make clear that evidence of an unaccepted offer is admis-
sible in a proceeding to determine the costs of the action
but is not otherwise admissible.

The two sentences substituted for the deleted last sen-
tence of the rule assure a party the right to make a second
offer where the situation permits-as, for example, where
a prior offer was not accepted but the plaintiff's judgment
is nullified and a new trial ordered, whereupon the de-
fendant desires to make a second offer. It is implicit,
however, that as long as the case continues-whether
there be a first, second or third trial-and the defendant
makes no further offer, his first and only offer will operate
to save him the costs from the time of that offer if the
plaintiff ultimately obtains a judgment less than the sum
offered. In the case of successive offers not accepted, the
offeror is saved the costs incurred after the making of the
offer which was equal to or greater than the Judgment
ultimately obtained. These provisions should serve to
encourage settlements and avoid protracted litigation.

The phrase "before the trial begins", in the first sentence
of the rule, has been construed in Cover v. Chicago Eye
Shield Co., C. C. A. 7th, 1943, 136 F. 2d 374, cert. den. 1943,
320 U. S. 749, 64 S. Ct. 53.

EFFECTIVE DATE Or AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

RULE 69.-ExEcuTION

(a) In general.
Process to enforce a judgment for the payment of

money shall be a writ of execution, unless the court

directs otherwise. The procedure on execution, in
proceedings supplementary to and in aid of a judg-
ment, and In proceedings on and in aid of execution
shall be in accordance with the practice and pro-
cedure of the state in which the district court Is
held, existing at the time the remedy is sought, ex-
cept that any statute of the United States governs
to the extent that it is applicable. In aid of the
judgment or execution, the judgment creditor or his
successor in interest when that interest appears of
record, may examine any person, including the
judgment debtor, in the manner provided In these
rules for taking depositions or in the manner pro-
vided by the practice of the state in which the dis-
trict court is held.

(b) Against Certain Public Officers.
When a judgment has been entered against a

c ollector or other officer of revenue under the cir-
cumstances stated in Title 28, U. S. C. § 2006, or
against an officer of Congress in an action men-
tioned in the Act of March 3, 1875, ch. 130, § 8 (18
Stat. 401), U. S. C., Title 2, § 118, and when the court

38805 0-59-vol. 6-20

has given the certificate of probable cause for his
act as provided in those statutes, execution shall not

issue against the officer or his property but the final

judgment shall be satisfied as provided in such

statutes. As amended Dec. 29, 1948. effective Oct.
20, 1949.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). This follows in substance
U. S. C., Title 28, former § 727 (Executions as provided by
State laws) and former § 729 (Proceedings in vindication
of civil rights), except that, as in the similar case of
attachments (see note to Rule 64), the rule specifies the
applicable State law to be that of the time when the
remedy is sought, and thus renders unnecessary, as well
as supersedeas, local district court rules.

Statutes of the United States on execution, when appli-
cable, govern under this rule. Among these are:

U. S. C., Title 12:
§ 91 (Transfers by bank and other acts in contem-

plation of insolvency)
§ 632 (Jurisdiction of United States district courts

in cases arising out of foreign banking
jurisdiction where Federal reserve bank a
party)

U. S. C., Title 19:
§ 199 (Judgments for customs duties, how pay-

able)
U. S. C., Title 26:

§ 1610 (a) (Surrender of property subject to dis-
traint)

U. S. C., Title 28, former:
I 122 (Creation of new district or transfer of ter-

ritory; lien)
§ 350 (Time for making application for appeal or

certiorari; stay pending application for
certiorari)

§ 489 (District Attorneys; reports to Department
of Justice)

§ 574 (Marshals, fees enumerated)
§ 786 (Judgments for duties; collected in coin)
§ 811 (Interest on Judgments)
§ 838 (Executions; run in all districts of State)
§ 839 (Executions; run in every State and Terri-

tory)

§ 840 (Executions; stay on conditions), as modi-
fied by Rule 62 (b)

§ 841 (Executions; stay of one term), as modified
by Rule 62 (f)

§ 842 (Executions; against officers of revenue in
cases of probable cause), as incorporated in
Subdivision (b) of this rule

§ 843 (Imprisonment for debt)
§ 844 (Imprisonment for debt; discharge accord-

ing to State laws)
§ 845 (Imprisonment for debt; Jail limits)
§ 846 (Fieri Facias; appraisal of goods; appraisers)
§ 847 (Sales; real property under order or decree)
§ 848 (Sales; personal property under order or de-

cree)
§ 849 (Sales; necessity of notice)
§ 850 (Sales; death of marshal after levy or after

sale)
§ 869 (Bond in former error and on appeal), as

incorporated in Rule 73 (c)
§ 874 (Supersedeas), as modified by Rules 62 (d)

and 73 (d)
U. S. C., Title 31:

§ 195 (Purchase on execution)
U. S. C., Title 33:

§ 918 (Collection of defaulted payments)
U. S. C., Title 49:

* 74 (g) (Causes of action arising out of Federal
control of railroads; execution and
other process)

Special statutes of the United States on exemption from
execution are also continued. Among these are:

U. S. C., Title 2:
§ 118 (Actions against officers of Congress for offi-

cial acts)
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U. 8. C., Title 5:
J 729 (Federal employees retirement annuities not

subject to assignment, execution, levy, or
other legal process)

U. S. C., Title 10:
I 610 (Exemption of enlisted men from arrest on

civil process)
U. S. C., Title 22, former:

§ 21 (h) (Foreign service retirement and disability
system; establishment; rules and reg-
ulations; annuities; nonassignable; ex-
emption from legal process)

U. S. C., Title 33:
I 916 (Assignment and exemption from claims of

creditors) Longshoremen's and Harbor-
workers' Compensation Act)

U. 8. C., Title 38:
§ 54 (Attachment, levy or seizure of moneiys due

pensioners prohibited)
1 393 (Army and Navy Medal of Honor Roll; pen-

sions additional to other pensions; liability
to attachment, etc.) Compare Title 34,
1 365 (c) (Medal of Honor Roll; special
pension to persons enrolled)

I 818 (Benefits exempt from seizure under process
and taxation; no deductions for indebted-
ness to United States)

U. S. C., Title 43:
§ 175 (Exemption from execution of homestead

land)
U. S. C., Title 48:

1371o (Panama Canal and railroad retirement
annuities, exemption from execution and
so forth)

SUPPLEMENTARY NOTE OF ADVISORY CoMMrrrEE REGARDING

Tiss RULE
Note. With respect to the provisions of the Soldiers and

Sailors' Civil Relief Act of 1940, 50 U. S. C. Appendix, 1 501
et seq., see Notes to Rules 62 and 64 herein.

AMENDMENTS

1948-The amendment effective October 1949 sub-
stituted the citation of "Title 28, U. S. C. A., § 2008" in
subdivision (b) in place of the citation to "Section 989,
Revised Statutes, U. S. C. A., Title 28, § 842."

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (c).

CROSS REFERENCES

Execution against revenue officers, see section 2008 of
this title.

Executions and judicial sales, see chapter 127 of this
title.

Executions in favor of United States, see section 2413
of this title.

Power to issue writ of execution, see section 1651 of
this title.

Seizure of person or property for satisfaction of Judg-
ment, see rule 64.

Stay of execution of Judgment, see rule 62.
Writ of execution for delivery of possession, see rule 70.

RULE 70.-JUDGMENT FOR SPECIFIC ACTS; VESTING
TITLE

If a Judgment directs a party to execute a convey-
ance of land or to deliver deeds or other documents
or to perform any other specific act and the party
fails to comply within the time specified, the court
may direct the act to be done at the cost of the dis-
obedient party by some other person appointed by
the court and the act when so done has like effect as
if done by the party. On application of the party
entitled to performance, the clerk shall issue a writ
of attachment or sequestration against the property
of the disobedient party to compel obedience to the
judgment. The court may also in proper cases ad-
judge the party in contempt. If real or personal
property is within the district, the court in lieu of

directing a conveyance thereof may enter a judg-
ment divesting the title of any party and vesting it
in others and such judgment has the effect of a con-
veyance executed in due form of law. When any
order or judgment is for the delivery of possession,
the party in whose favor it is entered is entitled to
a writ of execution or assistance upon application
to the clerk.

NOTES OF ADVISORY COMMITTEE ON RULES

Compare former Equity Rules 7 (Process, Mesne and
Final), 8 (Enforcement of Final Decrees), and 9 (Writ
of Assistance). To avoid possible confusion, both old
and new denominations for attachment (sequestration)
and execution (assistance) are used in this rule. Com-
pare with the provision in this rule that the Judgment
may itself vest title, 6 Tenn. Ann. Code (Williams, 1934),
§ 10594; 2 Conn. Gen. Stat. (1930), § 5455; N. M. Stat.
Ann. (Courtright, 1929). § 117-117; 2 Ohio Gen. Code
Ann. (Page, 1926), § 11590; and England, Supreme Court
of Judicature Act (1925), § 47.

CROSS REFERENCES

Execution, see rule 69.
Power to issue writs, see section 1651 of this title.
Remedies of attachment and sequestration, see rule 64.

RULE 71.-PROCESS IN BEHALF OF AND AGAINST PERSONS
NOT PARTIES

When an order Is made in favor of a person who Is
not a party to the action, he may enforce obedience
to the order by the same process as if he were a
party; and, when obedience to an order may be law-
fully enforced against a person who is not a party,
he Is liable to the same process for enforcing obedi-
ence to the order as if he were a party.

NOTES OF ADVISORY COMMITTEE ON RULES

Compare former Equity Rule 11 (Process In Behalf of
and Against Persons Not Parties). Compare also Terrell
v. Allison, 21 Wall. 289, 22 L. Ed. 634 (U. C., 1875) ; Farmers'
Loan and Trust Co. v. Chicago and A. Ry. Co., 44 Fed. 653
(C. C. Ind., 1890); Robert Findlay Mfg. Co. v. Hygrade
Lighting Fixture Corp., 288 Fed. 80 (E. D. N. Y., 1923);
Thompson v. Smith, Fed. Cas. No. 13.977 (C. C. Minn.,
1870).

CROSS REFERENCES
Execution, see rule 69.
Parties generally, see rules 17-25.
Power to issue writs, see section 1651 of this title.
Process generally, see rule 4.
Writs of attachment, sequestration and equivalent

remedies, see rule 64.

RULE 71A.-CONDEMNATION OF PROPERTY

(a) Applicability of other rules.
The Rules of Civil Procedure for the United States

District Courts govern the procedure for the con-
demnation of real and personal property under the
power of eminent domain, except as otherwise pro-
vided in this rule.

(b) Joinder of properties.
The plaintiff may join in the same action one or

more separate pieces of property, whether in the
same or different ownership and whether or not
sought for the same use.

(c) Complaint.
(1) Caption. The complaint shall contain a cap-

tion as provided in Rule 10 (a), except that the
plaintiff shall name as defendants the property, des-
ignated generally by kind, quantity, and location,
and at least one of the owners of some part of or
interest in the property.
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(2) Contents. The complaint shall contain a
short and plain statement of the authority for the
taking, the use for which the property is to be taken,
a description of the property sufficient for its iden-
tification, the interests to be acquired, and as to each
separate piece of property a designation of the de-
fendants who have been joined as owners thereof
or of some interest therein. Upon the commence-
ment of the action, the plaintiff need join as de-
fendants only the persons having or claiming an
interest in the property whose names are then
known, but prior to any hearing involving the com-
pensation to be paid for a piece of property, the
plaintiff shall add as defendants all persons having
or claiming an interest in that property whose names
can be ascertained by a reasonably diligent search
of the records, considering the character and value
of the property involved and the interests to be ac-
quired, and also those whose names have otherwise
been learned. All others may be made defendants
under the designation "Unknown Owners." Process
shall be served as provided in subdivision d) of this
rule upon all defendants, whether named as de-
fendants at the time of the commencement of the
action or subsequently added, and a defendant may
answer as provided in subdivision (e) of this rule.
The court meanwhile may order such distribution
of a deposit as the facts warrant.

(3) Filing. In addition to filing the complaint
with the court, the plaintiff shall furnish to the
clerk at least one copy thereof for the use of the
defendants and additional copies at the request of
the clerk or of a defendant.

(d) Process.
(1) Notice; Delivery. Upon the filing of the com-

plaint the plaintiff shall forthwith deliver to the
clerk joint or several notices directed to the defend-
ants named or designated in the complaint. Addi-
tional notices directed to defendants subsequently
added shall be so delivered. The delivery of the
notice and its service have the same effect as the
delivery and service of the summons under Rule 4.

(2) Same; Form. Each notice shall state the
court, the title of the action, the name of the de-
fendant to whom it is directed, that the action is
to condemn property, a description of his property
sufficient for its identification, the interest to be
taken, the authority for the taking, the uses for
which the property is to be taken, that the defend-
ant may serve upon the plaintiff's attorney an an-
swer within 20 days after service of the notice, and
that the failure so to serve an answer constitutes a
consent to the taking and to the authority of the
court to proceed to hear the action and to fix the
compensation. The notice shall conclude with the
name of the plaintiff's attorney and an address
within the district in which action is brought where
he may be served. The notice need contain a de-
scription of no other property than that to be taken
from the defendants to whom it is directed.

(3) Service of Notice.
(I) Personal Service. Personal service of the no-

tice (but without copies of the complaint) shall be
made in accordance with Rule 4 (c) and (d) upon
a defendant who resides within the United States
or its territories or insular possessions and whose

residence is known. The provisions of Rule 4 (f)
shall not be applicable.

(ii) Service by Publication. Upon the filing of a
certificate of the plaintiff's attorney stating that he
believes a defendant cannot be personally served,
because after diligent inquiry within the state in
which the complaint Is filed his place of residence
cannot be ascertained by the plaintiff or, if ascer-
tained, that it is beyond the territorial limits of
personal service as provided in this rule, service
of the notice shall be made on this defendant by
publication in a newspaper published in the county
where the property is located, or if there is no such
newspaper, then in a newspaper having a general
circulation where the property is located, once a
week for not less than three successive weeks. Prior
to the last publication, a copy of the notice shall
also be mailed to a defendant who cannot be per-
sonally served as provided in this rule but whose
place of residence is then known. Unknown owners
may be served by publication in like manner by a
notice addressed to "Unknown Owners."

Service by publication is complete upon the date
of the last publication. Proof of publication and
mailing shall be made by certificate of the plaintiff's
attorney, to which shall be attached a printed copy
of the published notice with the name and dates
of the newspaper marked thereon.

(4) Return: amendment. Proof of service of the
notice shall be made and amendment of the notice
or proof of its service allowed in the manner pro-
vided for the return and amendment of the sum-
mons under Rule 4 (g) and (h).

(e) Appearance or answer.
If a defendant has no objection or defense to the

taking of his property, he may serve a notice of
appearance designating the property in which he
claims to be interested. Thereafter he shall receive
notice of all proceedings affecting it. If a defend-
ant has any objection or defense to the taking of his
property, he shall serve his answer within 20 days
after the service of notice upon him. The answer
shall identify the property in which he claims to
have an interest, state the nature and extent of the
interest claimed, and state all his objections and
defenses to the taking of his property. A defendant
waives all defenses and objections not so presented,
but at the trial of the issue of just compensation,
whether or not he has previously appeared or
answered, he may present evidence as to the amount
of the compensation to be paid for his property,
and he may share in the distribution of the award.
No other pleading or motion asserting any addi-
tional defense or objection shall be allowed.

(f) Amendment of pleadings.
Without leave of court, the plaintiff may amend

the complaint at any time before the trial of the
issue of compensation and as many times as desired,
but no amendment shall be made which will result
in a dismissal forbidden by subdivision (i) of this
rule. The plaintiff need not serve a copy of an
amendment, but 'shall serve notice of the filing, as
provided in Rule 5 (b), upon any party affected
thereby who has appeared and, in the manner pro-
vided in subdivision (d) of this rule, upon any
party affected thereby who has not appeared. The
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plaintiff shall furnish to the clerk of the court for
the use of the defendants at least one copy of each
amendment, and he shall furnish additional copies
on the request of the clerk or of a defendant.
Within the time allowed by subdivision (e) of this
rule a defendant may serve his answer to the amend-
ment pleading, in the form and manner and with the
same effect as there provided.

(g) Substitution of parties.
If a defendant dies or becomes incompetent or

transfers his interest after his joinder, the court
may order substitution of the proper party upon
motion and notice of hearing. If the motion and
notice of hearing are to be served upon a person
not already a party, service shall be made as pro-
vided In subdivision (d) (3) of this rule.

(h) Trial.
If the action Involves the exercise of the power

of eminent domain under the law of the United
States, any tribunal specially constituted by an
Act of Congress governing the case for the trial
of the issue of just compensation shall be the tri-
bunal for the determination of that issue; but if
there is no such specially constituted tribunal any
party may have a trial by jury of the issue of just
compensation by filing a demand therefor within
the time allowed for answer or within such further
time as the court may fix, unless the court in its
discretion orders that, because of the character,
location, or quantity of the property to be con-
demned, or for other reasons in the interest of jus-
tice, the issue of compensation shall be determined
by a commission of three persons appointed by it.
If a commission is appointed it shall have the powers
of a master provided in subdivision (c) of Rule 53
and proceedings before it shall be governed by the
provisions of paragraphs (1) and (2) of subdivision
(d) of Rule 53. Its action and report shall be
determined by a majority and its findings and
report shall have the effect, and be dealt with by
the court in accordance with the practice, prescribed
in paragraph (2) of subdivision (e) of Rule 53.
Trial of all issues shall otherwise be by the court.

(i) Dismissal of action.
(1) As of Right. If no hearing has begun to

determine the compensation to be paid for a piece
of property and the plaintiff has not acquired the
title or a lesser interest in or taken possession,
the plaintiff may dismiss the action as to that prop-
erty, without an order of the court, by filing a notice
of dismissal setting forth a brief description of the
property as to which the action is dismissed.

(2) By Stipulation. Before the entry of any
judgment vesting the plaintiff with title or a lesser
interest in or possession of property, the action
may be dismissed in whole or in part, without an
order of the court, as to any property by filing a
stipulation of dismissal by the plaintiff and the de-
fendant affected thereby; and, if the parties so stip-
ulate. the court may vacate any judgment that has
been entered.

(3) By Order of the Court. At any time before
compensation for a piece of property has been
determined and paid and after motion and hearing,
the court may dismiss the action as to that property,

except that it shall not dismiss the action as to
any part of the property of which the plaintiff has
taken possession or in which the plaintiff has taken
title or a lesser interest, but shall award just com-
pensation for the possession, title or lesser interest
so taken. The court at any time may drop a de-
fendant unnecessarily or improperly joined.

(4) Effect. Except as otherwise provided in the
notice, or stipulation of dismissal, or order of the
court, any dismissal is without prejudice.

(j) Deposit and its distribution.
The plaintiff shall deposit with the court any

money required by law as a condition to the exercise
of the power of eminent domain; and, although not
so required, may make a deposit when permitted by
statute. In such cases the court and attorneys shall
expedite the proceedings for the distribution of the
money so deposited and for the ascertainment and
payment of just compensation. If the compensa-
tion finally awarded to any defendant exceeds the
amount which has been paid to him on distribution
of the deposit, the court shall enter judgment
against the plaintiff and in favor of that defendant
for the deficiency. If the compensation finally
awarded to any defendant is less than the amount
which has been paid to him, the court shall enter
judgment against him and in favor of the plaintiff
for the overpayment.

(k) Condemnation under a State's power of eminent
domain.

The practice as herein prescribed governs in
actions involving the exercise of the power of emi-
nent domain under the law of a state, provided that
if the state law makes provision for trial of any
issue by jury, or for trial of the issue of comrpensa-
tion by jury or commission or both, that provision
shall be followed.

(I) Costs.
Costs are not subject to Rule 54 (d). Added Apr.

30, 1951, effective Aug. 1, 1951.

NOTES OF ADVISORY COMMITTEE ON RULES

Supplementary report.
The Court will remember that at its conference on

December 2, 1948, the discussion was confined to sub-
division (h) of the rule (* * ), the particular question
being whether the tribunal to award compensation should
be a commission or a jury in cases where the Congress has
not made specific provision on the subject. The Advisory
Committee was agreed from the outset that a rule should
not be promulgated which would overturn the decision
of the Congress as to the kind of tribunal to fix compensa-
tion, provided that the system established by Congress
was found to be working well. We found two instances
where the Congress had specified the kind of tribunal to
fix compensation. One case was the District of Columbia
(U. S. C.. Title 40, §§ 361-386 (now D. C. code, 1951 Ed.,
Title 16-619 to 16-644)) where a rather unique system
exists under which the court is required in all cases to
order the selection of a "Jury" of five from among not
less than twenty names drawn from "the special box pro-
vided by law." They must have the usual qualifications
of jurors and in addition must be freeholders of the
District and not in the service of the United States or
the District. That system has been in effect for many
years, and our inquiry revealed that it works well under
the conditions prevailing in the District, and is satisfac-
tory to the courts of the District, the legal profession and
to property owners.

The other instance is that of the Tennessee Valley
Authority, where the act of Congress (U. S. C., Title 16,
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§ 831x) provides that compensation is fixed by three dis-
interested commissioners appointed by the court, whose
award goes before the District Court for confirmation or
modification. The Advisory Committee made a thorough
inquiry into the practical operation of the TVA commis-
sion system. We obtained from counsel for the TVA the
results of their experience, which afforded convincing
proof that the commission system is preferable under the
conditions affecting TVA and that the jury system would
not work satisfactorily. We then, under date of February
6, 1947, wrote every Federal judge who had ever sat in a
TVA condemnation case, asking his views as to whether
the commission system is satisfactory and whether a jury
system should be preferred. Of 21 responses from the
judges 17 approved the commission system and opposed
the substitution of a jury system for the TVA. Many of
the judges went further and opposed the use of juries in
any condemnation case. Three of the judges preferred
the jury system, and one dealt only with the TVA pro-
vision for a three judge district court. The Advisory
Committee has not considered abolition of the three
judge requirement of the TVA Act, because it seemed to
raise a question of jurisdiction, which cannot be altered
by rule. Nevertheless the Department of Justice con-
tinued its advocacy of the jury system for its asserted
expedition and economy; and others favored a uniform
procedure. In consequence of these divided counsels the
Advisory Committee was itself divided, but in its May
1948 Report to the Court recommended the following rule
as approved by a majority (* * 0):

(h) Trial. If the action involves the exercise of the
power of eminent domain under the law of the United
States, any tribunal specially constituted by an Act of
Congress governing the case for the trial of the issue of
just compensation shall be the tribunal for the determina-
tion of that issue; but if there is no such specially consti-
tuted tribunal any party may have a trial by jury of the
issue of just compensation by filing a demand therefor
within the time allowed for answer or within such further
time as the court may fix. Trial of all issues shall other-
wise be by the court.

The effect of this was to preserve the existing systems
in the District of Columbia and in TVA cases, but to
provide for a jury to fix compensation in all other cases.

Before the Court's conference of December 2, 1948, the
Chief Justice informed the Committee that the Court
was particularly interested in the views expressed by
Judge John Paul, judge of the United States District
Court for the Western District of Virginia, in a letter
from him to the chairman of the Advisory Committee,
dated February 13, 1947. Copies of all the letters from
judges who had sat in TVA cases had been made available
to the Court, and this letter from Judge Paul is one of
them. Judge Paul strongly opposed jury trials and rec-
ommended the commission system in large projects like
the TVA, and his views seemed to have impressed the
Court and to have been the occasion for the conference.

The reasons which convinced the Advisory Committee
that the use of commissioners instead of juries is desirable
in TVA cases were these:

1. The TVA condemns large areas of land of similar
kind, involving many owners. Uniformity in awards is
essential. The commission system tends to prevent dis-
crimination and provide for uniformity in compensation.
The jury system tends to lack of uniformity. Once a
reasonable and uniform standard of values for the area
has been settled by a commission, litigation ends and
settlements result.

2. Where large areas are involved many small land-
owners reside at great distances from the place where a
court sits. It is a great hardship on humble people to
have to travel long distances to attend a jury trial. A
commission may travel around and receive the evidence
of the owner near his home.

3. It is impracticable to take juries long distances to
view the premises.

4. If the cases are tried by juries the burden on the
time of the courts is excessive.

These considerations are the very ones Judge Paul
stressed in his letter. He pointed out that they applied
not only to the TVA but to other large governmental
projects, such as flood control, hydroelectric power, recla-

mation, national forests, and others. So when the repre-
sentatives of the Advisory Committee appeared at the
Court's conference December 2. 1948, they found it gim-
cult to justify the proposed provision in subdivision h)
of the rule that a jury should be used to fix compensation
in all cases where Congress had not specified the tribunal.
If our reasons for preserving the TVA system were sound,
provision for a jury in similar projects of like magnitude
seemed unsound.

Aware of the apparent inconsistency between the
acceptance of the TVA system and the provision for a
jury in all other cases, the members of the Committee
attending the conference of December 2, 1948, then sug-
gested that in the other cases the choice of jury or com-
mission be left to the discretion of the District Court,
going back to a suggestion previously made by Com-
mittee members and reported at page 15 of the Pre-
liminary Draft of June 1947. They called the attention
of the Court to the fact that the entire Advisory Com-
mittee had not been consulted about this suggestion and
proposed that the draft be returned to the Committee
for further consideration, and that was done.

The proposal we now make for subdivision (h) is as
follows:

(h) Trial. If the action involves the exercise of the
power of eminent domain under the law of the United
States, any tribunal specially constituted by an Act of
Congress governing the case for the trial of the issue of
just compensation shall be the tribunal for the determi-
nation of that issue; but if there is no such specially con-
stituted tribunal any party may have a trial by jury of
the issue of just compensation by filing a demand therefor
within the time allowed for answer or within such
further time as the court may fix, unless the court in
its discretion orders that, because of the character, loca-
tion, or quantity of the property to be condemned, or
for other reasons in the interest of justice, the issue of
compensation shall be determined by a commission of
three persons appointed by it. If a commission is ap-
pointed it shall have the powers of a master provided
in subdivision (c) of Rule 53 proceedings before it shall
be governed by the provisions of paragraphs (1) and (2)
of subdivision (d) of Rule 53. Its action and report shall
be determined by a majority and its findings and report
shall have the effect, and be dealt with by the court in
accordance with the practice, prescribed in paragraph (2)
of subdivision (e) of Rule 53. Trial of all issues shall
otherwise be by the court.

In the 1948 draft the Committee had been almost evenly
divided as between jury or commission and that made it
easy for us to agree on the present draft. It would be
difficult to state in a rule the various conditions to con-
trol the District Court in its choice and we have merely
stated generally the matters which should be considered
by the District Court.

The rule as now drafted seems to meet Judge Paul's
objection. In large projects like the TVA the court may
decide to use a commission. In a great number of cases
involving only sites for buildings or other small areas,
where use of a jury is appropriate, a jury may be chosen.
The District Court's discretion may also be influenced
by local preference or habit, and the preference of the
Department of Justice and the reasons for its preference
will doubtless be given weight. The Committee is
convinced that there are some types of cases in which
use of a commission is preferable and others in which
a jury may be appropriately used, and that it would be
a mistake to provide that the same kind of tribunal
should be used in all cases. We think the available
evidence clearly leads to that conclusion.

When this suggestion was made at the conference of
December 2, 1948, representatives of the Department of
Justice opposed it. expressing opposition to the use of a
commission in any case. Their principal ground for op-
position to commissions was then based on the assertion
that the commission system is too expensive because
courts allow commissioners too large compensation. The
obvious answer to that is that the compensation of com-
missioners ought to be fixed or limited by law, as was done
in the TVA Act, and the agency dealing with appropria-
tions--either the Administrative Office or some other
interested department of the government--should correct
that evil, if evil there be, by obtaining such legislation
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Authority to promulgate rules of procedure does not in-
clude power to fix compensation of government employees.
The Advisory Committee is not convinced that even with-
out'uch legislation the commission system is more ex-
pensive than the jury system. The expense of jury trials
includes not only the per diem and mileage of the jurors
impaneled for a case but like items for the entire venire.
In computing cost of jury trials, the salaries of court offi-
cials, judges, clerks, marshals and deputies must be con-
sidered. No figures have been given to the Committee to
establish that the cost of the commission system is the
greater.

We earnestly recommend the rule as now drafted for
promulgation by the Court, in the public interest.

The Advisory Committee have given more time to this
rule, including time required for conferences with the
Department of Justice to hear statements of its repre-
sentatives, than has been required by any other rule. The
rule may not be perfect but if faults develop in practice
they may be promptly cured. Certainly the present con-
formity system is atrocious.

Under state practices, just compensation is normally
determined by one of three methods: by commissioners;
by commissioners with a right of appeal to and trial de
novo before a jury; and by a jury, without a commission.
A trial to the court or to the court including a master are,
however, other methods that are occasionally used. Ap-
proximately 5 states use only commissioners; 23 states
use commissioners with a trial de novo before a jury; and
18 states use only the jury. This classification is advisedly
tated in approximate terms, since the same state may
utilize diverse methods, depending upon different types of
condemnations or upon the locality of the property, and
since the methods used in a few states do not permit of
a categorical classification. To reject the proposed rule
and leave the situation as it is would not satisfy the views
of the Department of Justice. The Department and the
Advisory Committee agree that the use of a commission,
with appeal to a jury, is a wasteful system.

The Department of Justice has a voluminous "Manual
on Federal Eminent Domain," the 1940 edition of which
has 948 pages with an appendix of 73 more pages. The
title page informs us the preparation of the manual was
begun during the incumbency of Attorney General Cum-
mings, was continued under Attorney General Murphy,
and completed during the incumbency of Attorney Gen-
eral Jackson. The preface contains the following state-
ment:

It should also be mentioned that the research incor-
porated in the manual would be of invaluable assistance
in the drafting of a new uniform code, or rules of court.
for federal condemnation proceedings, which ere now
greatly confused, not only by the existence of over seventy
federal statutes governing condemnations for different
purposes-statutes which sometimes conflict with one
another-but also by the countless problems occasioned
by the requirements of conformity to state law. Progress
of the work has already demonstrated that the need for
such reform exists.

It is not surprising that more than once Attorneys Gen-
eral have asked the Advisory Committee to prepare a fed-
eral rule and rescue the government from this morass.

The Department of Justice has twice tried and failed to
persuade the Congress to provide that juries shall be used
in all condemnation cases. The debates in Congress show
that part of the opposition to the Department of Justice's
bills came from representatives opposed to jury trials in
all cases, and in part from a preference for the conformity
system. Our present proposal opens the door for district
judges to yield to local preferences on the subject. It
does much for the Department's points of view. It is a
great improvement over the present so-called conformity
system. It does away with the wasteful "double" system
prevailing in 23 states where awards by commissions are
followed by jury trials.

Aside from the question as to the choice of a tribunal
to award compensation, the proposed rule would afford a
simple and improved procedure.

We turn now to an itemized explanation of the other
changes we have made in the 1948 draft. Some of these
result from recent amendments to the Judicial Code.
Others result from a reconsideration by the Advisory
Committee of provisions which we thought could be
improved.

1. In the amended Judicial Code, the district courts are
designated as "United States District Courts" instead of
"District Courts of the United States," and a correspond-
ing change has been made in the rule.

2. After the 1948 draft was referred back to the com-
mittee, the provision in subdivision (c) (2), relating to
naming defendants, * * * which provided that the
plaintiff shall add as defendants all persons having or
claiming an interest in that property whose names can be
ascertained by a search of the records to the extent com-
monly made by competent searchers of title in the vicinity
"in light of the type and value of the property involved,"
the phrase in quotation marks was changed to read "in
the light of the character and value of the property in-
volved and the interests to be acquired."

The Department of Justice made a counter proposal
* * that there be substituted the words "reasonably

diligent search of the records, considering the type."
When the American Bar Association thereafter considered
the draft, it approved the Advisory Committee's draft of
this subdivision, but said that it had no objection to the
Department's suggestion. Thereafter, in an effort to
eliminate controversy, the Advisory Committee accepted
the Department's suggestion as to (c) (2), using the word
"character" Instead of the word "type."

The Department of Justice also suggested that in sub-
division (d) (3) (2) relating to service by publication, the
search for a defendant's residence as a preliminary to
publication be limited to the state in which the complaint
is filed. Here again the American Bar Association's report
expressed the view that the Department's suggestion was
unobjectionable and the Advisory Committee thereupon
adopted it.

3. Subdivision (k) of the 1948 draft is as follows:
(k) Condemnation Under a State's Power of Eminent

Domain. If the action involves the exercise of the power
of eminent domain under the law of a state, the practice
herein prescribed may be altered to the extent necessary
to observe and enforce any condition affecting the sub-
stantial rights of a litigant attached by the state law to
the exercise of the state's power of eminent domain.

Occasionally condemnation cases under a state's power
of eminent domain reach a United States District Court
because of diversity of citizenship. Such cases are rare,
but provision should be made for them.

The 1948 draft of (k) required a district court to decide
whether a provision of state law specifying the tribunal
to award compensation is or is not a "condition" attached
to the exercise of the state's power. On reconsideration
we concluded that it would be wise to redraft (k) so as
to avoid that troublesome question. As to conditions in
state laws which affect the substantial rights of a litigant,
the district courts would be bound to give them effect
without any rule on the subject. Accordingly we present
two alternative revisions. One suggestion supported by
a majority of the Advisory Committee is as follows:

(k) Condemnation Under a State's Power of Eminent
Domain. The practice herein prescribed governs in ac-
tions involving the exercise of the power of eminent
domain under the law of a state, provided that if the
state law makes provision for trial of any issue by jury,
or for trial of the issue of compensation by jury or com-
mission or both, that provision shall be followed.

The other is as follows:
(k) Condemnation Under a State's Power of Eminent

Domain. The practice herein prescribed governs in ac-
tions involving the exercise of the power of eminent
domain under the law of a state, provided that if the
state law gives a right to a trial by jury such a trial shall
in any case be allowed to the party demanding it within
the time permitted by these rules, and in that event no
hearing before a commission shall be had.

The first proposal accepts the state law as to the tri-
bunals to fix compensation, and in that respect leaves the
parties in precisely the same situation as if the case were
pending in a state court, including the use of a commis-
sion with appeal to a jury, if the state law so provides.
It has the effect of avoiding any question as to whether
the decisions in Erie R. Co. v. Tompkins and later cases
have application to a situation of this kind.

The second proposal gives the parties a right to a jury
trial if that is provided for by state law, but prevents the
use of both commission and jury. Those members of the
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Committee who favor the second proposal do so because
of the obvious objections to the double trial, with a com-
mission and appeal to a jury. As the decisions in Erie R.
Co. v. Tompkins and later cases may have a bearing on
this point, and the Committee is divided, we think both
proposals should be placed before the Court.

4. The provision * * * of the 1948 draft
prescribing the effective date of the rule was drafted be-
fore the recent amendment of the Judicial Code on that
subject. On May 10, 1950, the President approved an act
which amended section 2072 of Title 28. United States
Code, to read as follows:

Such rules shall not take effect until they have been
reported to Congress by the Chief Justice at or after the
beginning of a regular session thereof but not later than
the first day of May, and until the expiration of 90 days
after they have been thus reported.

To conform to the statute now in force, we suggest a
provision as follows:

Effective Date. This Rule 71A and the amendment to
Rule 81 (a) will take effect on August 1, 1951. Rule 71A
governs all proceedings in actions brought after it takes
effect and also all further proceedings in actions then
pending, except to the extent that in the opinion of the
court its application in a particular action pending when
the rule takes effect would not be feasible or would work
injustice, in which event the former procedure applies.

If the rule is not reported to Congress by May 1. 1951,
this provision must be altered.

5. We call attention to the fact that the proposed rule
does not contain a provision for the procedure to be fol-
lowed in order to exercise the right of the United States
to take immediate possession or title, when the con-
demnation proceeding is begun. There are several stat-
utes conferring such a right which are cited in the original
notes to the May 1948 draft * * *. The existence of
this right Is taken into account in the rule. In para-
graph (c) (2), * * it is stated: "Upon the com-
mencement of the action, the plaintiff need join as
defendants only the persons having or claiming an inter-
est in the property whose names are then known." That
is to enable the United States to exercise the right to
immediate title or possession without the delay involved
in ascertaining the names of all interested parties. The
right is also taken Into account in the provision relating
to dismissal (paragraph (1) subdivisions (1), (2) and
(3), * * *); also in paragraph (j) relating to deposits
and their distribution.

The Advisory Committee considered whether the pro-
cedure for exercising the right should be specified in the
rule and decided against it, as the procedure now being
followed seems to be giving no trouble, and to draft a
rule to fit all the statutes on the subject might create
confusion.

The American Bar Association has taken an active
interest in a rule for condemnation cases. In 1944 its
House of Delegates adopted a resolution which among
other things resolved:

That before adoption by the Supreme Court of the
United States of any redraft of the proposed rule, time
and opportunity should be afforded to the bar to con-
sider and make recommendations concerning any such
redraft.

Accordingly, in 1950 the revised draft was submitted
to the American Bar Association and its section of real
property, probate and trust law appointed a committee
to consider it. That committee was supplied with copies
of the written statement from the Department of Justice
giving the reasons relied on by the Department for pre-
ferring a rule to use juries in all cases. The Advisory
Committee's report was approved at a meeting of the
section of real property law, and by the House of Del-
egates at the annual meeting of September 1950. The
American Bar Association report gave particular atten-
tion to the question whether juries or commissions should
be used to fix compensation, approved the Advisory Com-
mittee's solution appearing in their latest draft designed
to allow use of commissions in projects comparable to
the TVA, and rejected the proposal for use of juries in
all cases.

In November 1950 a committee of the Federal Bar
Association, the chairman of which was a Special Assist-
ant to the Attorney General, made a report which re-

fiected the attitude of the Department of Justice of
the condemnation rule.

Aside from subdivision (h) about the tribunal to award
compensation the final draft of the condemnation rule
here presented has the approval of the American Bar
Association and, we understand, the Department of Jus-
tice, and we do not know of any opposition to it.
Subdivision (h) has the unanimous approval of the Ad-
visory Committee and has been approved by the American
Bar Association. The use of commissions in TVA cases,
and, by fair inference, in cases comparable to the TVA,
is supported by 17 out of 20 judges who up to 1947 had
sat in TVA cases. The legal staff of the TVA has vigor-
ously objected to the substitution of juries for commis-
sions In TVA cases. We regret to report that the
Department of Justice still asks that subdivision (h) be
altered to provide for jury trials in all cases where Con-
gress has not specified the tribunal. We understand
that the Department approves the proposal that the
system prevailing in 23 states for the "double" trial,
by commission with appeal to and trial de novo before
a jury, should be abolished, and also asks that on demand
a jury should be substituted for a commission, in those
states where use of a commission alone is now required.
The Advisory Committee has no evidence that commis-
sions do not operate satisfactorily in the case of projects
comparable to the TVA.

Original report.
General Statement. 1. Background. When the Ad-

visory Committee was formulating its recommendations
to the Court concerning rules of procedure, which sub-
sequently became the Federal Rules of 1938, the Com-
mittee concluded at an early stage not to fix the procedure
in condemnation cases. This is a matter principally
involving the exercise of the federal power of eminent
domain, as very few condemnation cases involving the
state's power reach the United States District Courts.
The Committee's reasons at that time were that inasmuch
as condemnation proceedings by the United States are
governed by statutes of the United States, prescribing
different procedure for various agencies and departments
of the government, or, in the absence of such statutes,
by local state practice under the Conformity Act (40
U. S. C. sec. 258), it would be extremely difficult to
draft a uniform rule satisfactory to the various agencies
and departments of the government and to private
parties; and that there was no general demand for a
uniform rule. The Committee continued In that belief
until shortly before the preparation of the April 1937
Draft of the Rules, when the officials of the Department
of Justice having to do with condemnation cases urgently
requested the Committee to propose rules on this subject.
The Committee undertook the task and drafted a Con-
demnation Rule which appeared for the first time as
Rule 74 of the April 1937 Draft. After the publication
and distribution of this initial draft many objections
were urged against it by counsel for various governmental
agencies, whose procedure in condemnation cases was
prescribed by federal statutes. Some of these agencies
wanted to be excepted in whole or in part from the
operation of the uniform rule proposed in April 1937.
And the Department of Justice changed its position and
stated that it preferred to have government condemna-
tions conducted by local attorneys familiar with the
state practice, which was applied under the Conformity
Act where the Acts of Congress do not prescribe the
practice: that it preferred to work under the Conformity
Act without a uniform rule of procedure. The profession
generally showed little interest in the proposed uniform
rule. For these reasons the Advisory Committee in its
Final Report to the Court in November 1937 proposed
that all of Rule 74 be stricken and that the Federal
Rules be made applicable only to appeals in condemnation
cases. See note to Rule 74 of the Final Report.

Some six or seven years later when the Advisory Com-
mittee was considering the subject of amendments to
the Federal Rules both government officials and the pro-
fession generally urged the adoption of some uniform
procedure. This demand grew out of the volume of con-
demnation proceedings instituted during the war, and
the general feeling of dissatisfaction with the diverse
condemnation procedures that were applicable in the
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federal courts. A strongly held belief was that both the
sovereign's power to condemn and the property owner's
right to compensation could be promoted by a simplified
rule. As a consequence the Committee proposed a Rule
71A on the subject of condemnation in its Preliminary
Draft of May 1944. In the Second Preliminary Draft of

May 1945 this earlier proposed Rule 71A was, however,
omitted. The Committee did not then feel that it had
sufficient time to prepare a revised draft satisfactorily
to it which would meet legitimate objections made to
the draft of May 1944. To avoid unduly delaying the
proposed amendments to existing rules the Committee
concluded to proceed in the regular way with the prep-
aration of the amendments to these rules and deal with
the question of a condemnation rule as an independent
matter. As a consequence it made no recommendations
to the Court on condemnation in its Final Report of
Proposed Amendments of June 1946; and the amend-
ments which the Court adopted in December 1946 did
not deal with condemnation. After concluding its task
relative to amendments, the Committee returned to a
consideration of eminent domain, its proposed Rule 71A
of May 1944, the suggestions and criticisms that had been
presented in the interim, and in June 1947 prepared and
distributed to the profession another draft of a proposed
condemnation rule. This draft contained several alter-
native provisions, specifically called attention to and
asked for opinion relative to these matters, and in par-
ticular as to the constitution of the tribunal to award
compensation. The present draft was based on the June
1947 formulation, in light of the advice of the profession
on both matters of substance and form.

2. Statutory Provisions. The need for a uniform con-
demnation rule in the federal courts arises from the
fact that by various statutes Congress has prescribed
diverse procedures for certain condemnation proceedings,
and, in the absence of such statutes, has prescribed con-
formity to local state practice under 40 U. S. C. § 258.
This general conformity adds to the diversity of procedure
since in the United States there are multifarious methods
of procedure in existence. Thus in 1931 it was said that
there were 269 different methods of judicial procedure in
different classes of condemnation cases and 56 methods
of nonjudicial or administrative procedure. First Report
of Judicial Council of Michigan, 1931, § 46, pp. 55-56.
These numbers have not decreased. Consequently, the
general requirement of conformity to state practice and
procedure, particularly where the condemnor is the
United States, leads to expense, delay and uncertainty.
In advocacy of a uniform federal rule, see Armstrong, Pro-
posed Amendments to Federal Rules for Civil Procedure
1944, 4 F. R. D. 124, 134; id., Report of the Advisory
Committee on Federal Rules of Civil Procedure Recom-
mending Amendments, 1946, 5 P. R. D. 339, 357.

There are a great variety of Acts of Congress authoriz-
ing the exercise of the power of eminent domain by the
United States and its officers and agencies. These statutes
for the most part do not specify the exact procedure to
be followed, but where procedure is prescribed, it is by no
means uniform.

The following are instances of Acts which merely au-
thorize the exercise of the power without specific declara-
tion as to the procedure:

U. S. C., Title 16:

§ 404c-1l (Mammoth Cave National Park; acquisition
of lands, interests in lands or other property for park
by the Secretary of the Interior).

§ 426d (Stones River National Park; acquisition of land
for parks by the Secretary of the Army).

§ 450aa (George Washington Carver National Monu-
ment; acquisition of land by the Secretary of the In-
terior).

§ 517 (National forest reservation; title to lands to be
acquired by the Secretary of Agriculture).

U. S. C., Title 42:
§§ 1805 (b) (5). 1813 (b) (Atomic Energy Act).
The following are instances of Acts which authorized

condemnation and declare that the procedure is to con-
form with that of similar actions in state courts:

U. S. C., Title 16:
§ 423k (Richmond National Battlefield Park; acquisi-

tion of lands by the Secretary of the Interior).

§ 714 (Exercise by water power licensee of power of
eminent domain).

U. S. C., Title 24:
§ 78 (Condemnation of land for the former National

Home for Disabled Volunteer Soldiers).
U. S. C., Title 33:
§ 591 (Condemnation of lands and materials for river

and harbor improvement by the Secretary of the Army).
U. S. C., Title 40:
J 257 (Condemnation of realty for sites for publie

building and for other public uses by the Secretary of
the Treasury authorized).

§ 258 (Same procedure).
U. S. C., Title 50:
§ 171 (Acquisition of land by the Secretary of the

Army for national defense).
§ 172 (Acquisition of property by the Secretary of the

Army, etc., for production of lumber).
§ 632 App. (Second War Powers Act, 1942; acquisition

of real property for war purposes by the Secretary of
the Army, the Secretary of the Navy and others).

The following are Acts in which a more or less com-
plete code of procedure is set forth in connection with
the taking:

U. S. C., Title 16:
§ 831x (Condemnation by Tennessee Valley Authority).
U. S. C., Title 40:
§§ 361-386 (now D. C. Code, 1951 Ed., Title 16-619 to

16-644) (Acquisition of lands in District of Columbia
for use of United States; condemnation).

3. Adjustment of Rule to Statutory Provisions. While
it was apparent that the principle of uniformity should
be the basis for a rule to replace the multiple diverse
procedures set out above, there remained a serious ques-
tion as to whether an exception could prdperly be made
relative to the method of determining compensation.
Where Congress had provided for conformity to state law
the following were the general methods in use: an initial
determination by commissioners, with appeal to a judge;
an initial award, likewise made by commissioners, but
with the appeal to a jury; and determination by a jury
without a previous award by commissioners. In two
situations Congress had specified the tribunal to deter-
mine the issue of compensation: condemnation by the
Tennessee Valley Authority; and condemnation in the
District of Columbia. Under the TVA procedure the ini-
tial determination of value is by three disinterested
commissioners, appointed by the court, from a locality
other than the one in which the land lies. Either party
may except to the award of the commission; in that case
the exceptions are to be heard by three district judges
(unless the parties stipulate for a lesser number), with a
right of appeal to the circuit court of appeals. The TVA
Is a regional agency. It is faced with the necessity of
acquiring a very substantial acreage within a relatively
small area, and charged with the task of carrying on
within the Tennessee Valley and in cooperation with the
local people a permanent program involving navigation
and flood control, electric power, soil conservation, and
general regional development. The success of this pro-
gram is partially dependent upon the good will and co-
operation of the people of the Tennessee Valley, and this
in turn partially depends upon the land acquisition pro-
gram. Disproportionate awards among landowners would
create dissatisfaction and Ill will. To secure uniformity
in treatment Congress provided the rather unique pro-
cedure of the three-judge court to review de novo the
initial award of.the commissioners. This procedure has
worked to the satisfaction of the property owners and the
TVA. A full statement of the TVA position and expe-
rience is set forth in Preliminary Draft of Proposed Rule
to Govern Condemnation Cases (June, 1947) 15-19. A
large majority of the district judges with experience
under this procedure approve it, subject to some objec-
tion to the requirement for a three-judge district court
to review commissioners' awards. A statutory three-
judge requirement is, however, jurisdictional and must be
strictly followed. Stratton v. St. Louis, Southwestern
Ry. Co., 1930, 51 S. Ct. 8, 282 U. S. 10, 75 L. Ed. 135; Ayrshire
Collieries Corp. v. United States, 1947, 67 S. Ct. 1168, 331
U. S. 132. 91 L. Ed. 1391. Hence except insofar as the
TVA statute itself authorizes the parties to stipulate for
a court of less than three judges, the requirement must
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be followed, and would seem to be beyond alteration by
court rule even if change were thought desirable. Ac-
cordingly the TVA procedure is retained for the deter-
mination of compensation in TVA condemnation cases.
It was also thought desirable to retain the specific method
Congress had prescribed for the District of Columbia,
which is a so-called jury of five appointed by the court.
This is a local matter and the specific treatment accorded
by Congress has given local satisfaction.

Aside from the foregoing limited exceptions dealing
with the TVA and the District of Columbia, the question
was whether a uniform method for determining com-
pensation should be a commission with appeal to a dis-
trict judge, or a commission with appeal to a jury, or a
jury without a commission. Experience with the com-
mission on a nationwide basis, and in particular with
the utilization of a commission followed by an appeal
to a jury, has been that the commission is time consum-
ing and expensive: Furthermore, it is largely a futile
procedure where It is preparatory to jury trial. Since in
the bulk of states a land owner is entitled eventually to a
jury trial, since the jury is a traditional tribunal for the
determination of questions of value, and since experience
with juries has proved satisfactory to both government
and land owner, the right to jury trial is adopted as the
general rule. Condemnation involving the TVA and the
District of Columbia are the two exceptions. See Note to
Subdivision (h), infra.

Note to Subdivision (a). As originally promulgated
the Federal Rules governed appeals in condemnation
proceedings but were not otherwise applicable. Rule 81
(a) (7). Pre-appeal procedure, in the main, conformed
to state procedure. See statutes and discussion, supra.
The purpose of Rule 71A is to provide a uniform procedure
for condemnation in the federal district courts, including
the District of Columbia. To achieve this purpose Rule
71A prescribes such specialized procedure as is required
by condemnation proceedings, otherwise it utilizes the
general framework of the Federal Rules where specific
detail is unnecessary. The adoption of Rule 71A, of
course, renders paragraph (7) of Rule 81 (a) unnecessary.

The promulgation of a rule for condemnation procedure
is within the rule-making power. The Enabling Act
[Act of June.19, 1934, c. 651, §§ 1, 2 (48 Stat. 1064), 28
U. S. C. former §§ 723b, 723c, now § 2072] gives the Su-
preme Court "the power to prescribe, by general rules
* * * the forms of process, writs, pleadings, and mo-
tions, and the practice and procedure in civil actions at
law." Such rules, however, must not abridge, enlarge, or
modify substantive rights. In Kohl v. United States,
1875, 91 U. S. 367, 23 L. Ed. 449, a proceeding instituted by
the United States to appropriate land for a post-office site
under a statute enacted for such purpose, the Supreme
Court held that "a proceeding to take land in virtue of
the government's eminent domain, and determining the
compensation to be made for it, is * * * a suit at
common law, when initiated in a court." See also Madi-
sonville Traction Co. v. Saint Bernard Mining Co., 1905,
25 S. Ct. 251, 196 U. S. 239, 23 L. Ed. 449, infra, under
subdivision (k). And the Conformity Act, 40 U. S. C.
§ 258, which is superseded by Rule 71A, deals only with
"practice, pleadings, forms and proceedings and not with
matters of substantive laws." United States v. 243.22
Acres of Land in Village of Farmingdale, Town of Babylon,
Suffolk County, N. Y., D. C. N. Y. 1942, 43 F. Supp. 561,
affirmed 129 F. 2d 678, certiorari denied, 63 S. Ct. 441, 317
U. S. 698, 87 L. Ed. 558.

Rule 71A affords a uniform procedure for all cases of
condemnation invoking the national power of eminent
domain, and, to the extent stated in subdivision (k), for
cases invoking a state's power of eminent domain; and
supplants all statutes prescribing a different procedure.
While tile almost exclusive utility of the rule is for the
condemnation of real property, it also applies to the
condemnation of personal property, either as an incident
to real property or as the sole object of the proceeding,
when permitted or required by statute. See 38 U. S. C.
§ 438J (World War Veterans' Relief Act); 42 U. S. C.
§§ 1805, 1811, 1813 (Atomic Energy Act); 50 U. S. C. § 79
(Nitrates Act); 50 U. S. C. §§ 161-166 (Helium Gas Act).
Requisitioning of personal property with the right in the
owner to sue the United States, where the compensation
cannot be agreed upon (see 42 U. S. C. § 1813, supra, for

example) will continue to be the normal. method of ac-
quiring personal property and Rule 71A in no way inter-
feres with or restricts any such right. Only where the law
requires or permits the formal procedure of condemna-
tion to be utilized will the rule have any applicability to
the acquisition of personal property.

Rule 71A is not intended to and does not supersede the
Act of February 26, 1931, ch. 307, H§ 1-5 (46 Stat. 1421),
40 U. S. C. § § 258a-258e, which is a supplementary con-
demnation statute, permissive in its nature and designed
to permit the prompt acquisition of title by the United
States, pending the condemnation proceeding, upon a
deposit in court. See United States v. 76,800 Acres, More
or Less, of Land, in Bryan and Liberty Counties, Ga., D. C.
Ga. 1942, 44 F. Supp. 653; United States v. 17,280 Acres of
Land, More or Less, Situated in Saunders County, Nebr.,
D. C. Neb. 1942, 47 F. Supp. 267. The same is true insofar
as the following or any other statutes authorize the
acquisition of title or the taking of immediate possession:

U. S. C., Title 33:
§ 594 (When immediate possession of land may be

taken; for a work of river and harbor improvements).
U. S. C., Title 42:
§ 1813 (b) (When immediate possession may be taken

under Atomic Energy Act).
U. S. C., Title 50:
§ 171 (Acquisition of land by the Secretary of the Army

for national defense).
§ 632 App. (Second War Powers Act, 1942; acquisition

of real property for war purposes by the Secretary of
the Army, the Secretary of the Navy, and others).

Note to Subdivision (b). This subdivision provides for
broad joinder in accordance with the tenor of other
rules such as Rule 18. To require separate condemnation
proceedings for each piece of property separately owned
would be unduly burdensome and would serve no useful
purpose. And a restriction that only properties may be
joined which are to be acquired for the same public
use would also cause difficulty. For example, a unified
project to widen a street, construct a bridge across a
navigable river, and for the construction of approaches
to the level of the bridge on both sides of the river might
involve acquiring property for different public uses.
Yet it is eminently desirable that the plaintiff may in
one proceeding condemn all the property interests and
rights necessary to carry out this project. Rule 21 which
allows the court to sever and proceed separately with
any claim against a party, and Rule 42 (b) giving the
court broad discretion to order separate trials give ade-
quate protection to all defendants in condemnation
proceedings.

Note to Subdivision (c). Since a condemnation pro-
ceeding is in rem and since a great many property owners
are often Involved, paragraph (1) requires the property
to be named and only one of the owners. In other re-
spects the caption will contain the name of the court,
the title of the action, file number, and a designation of
the pleading as a complaint in accordance with Rule
10 (a).

Since the general standards of pleading are stated in
other rules, paragraph (2) prescribes only the necessary
detail for condemnation proceedings. Certain statutes
allow the United States to acquire title or possession im-
mediately upon commencement of an action. See the
Act of February 26, 1931, ch. 307 §§ 1-5 (46 Stat. 1421), 40
U. S. C. §§ 258a-258e, supra; and 33 U. S. C. § 594, 42
U. S. C. § 1813 (b), 50 U. S. C. §§ 171, 632, supra. To carry
out the purpose of such statutes and to aid the condemnor
in instituting the action even where title is not acquired
at the outset, the plaintiff is Initially required to join as
defendants only the persons having or claiming an inter-
est in the property whose names are then known. This
in no way prejudices the property owner, who must even-
tually be joined as a defendant, served with process, and
allowed to answer before there can be any hearing Involv-
ing the compensation to be paid for his piece of property.
The rule requires the plaintiff to name all persons having
or claiming an interest in the property of whom the
plaintiff has learned and, more importantly, those appear-
ing of record. By charging the plaintiff with the necessity
to make "a search of the records of the extent commonly
made by competent searchers of title in the vicinity in
light of the type and value of the property involved" both
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the plaintiff and property owner are vrotected. Where a
short term interest in property of little value is involved,
as a two or three year easement over a vacant land for
purposes of ingress and egress to other property, a search
of the records covering a long period of time is not re-
quired. Where on the other hand fee simple title in
valuable property is being condemned the search must
necessarily cover a much longer period of time and be
commensurate with the interests involved. But even
here the search is related to the type made by competent
title searchers in the vicinity. A search that extends
back to the original patent may be feasible in some mid-
western and western states and be proper under certain
circumstances. In the Atlantic seaboard states such a
search is normally not feasible nor desirable. There is a
common sense business accommodation of what title
searchers can and should do. For state statutes requir-
ing persons appearing as owners or otherwise interested
in the property to be named as defendants, see 3 Colo.
Stat. Ann., 1935, c. 61, § 2; Ill. Ann. Stat. (Smith-Hurd) c.
47, § 2; 1 Iowa Code, 1946, § 472.3; Kans. Stat. Ann., 1935,
§ 26-101; 2 Mass. Laws Ann., 1932, ch. 80A, § 4; 7 Mich.
Stat. Ann., 1936, § 8.2; 2 Minn. Stat., Mason, 1927, § 6541;
20 N. J. Stat. Ann., 1939, § 1-2; 3 Wash. Revised Stat., Rem-
ington, 1932, Title 6, § 891. For state provisions allowing
persons whose names are not known to be designated
under the descriptive term of "unknown owner", see
Hawaii Revised Lqws, 1945, c. 8, § 310 ("such [unknown)
defendant may be joined in the petition under a fictitious
name."; Ill. Ann. Stat., Smith-Hurd), c. 47, § 2 ("Persons
interested, whose names are unknown, may be made
parties defendant by the description of the unknown
owners; . . ."); Maryland Code Ann., 1939, Art. 33A, § 1
("In case any owner or owners is or are not known, he or
they may be described in such petition as the unknown
owner or owners, or the unknown heir or heirs of a de-
ceased owner."); 2 Mass. Laws Ann., 1932, c. BOA, § 4 ("Per-
sons not in being, unascertained or unknown who may
have an interest in any of such land shall be made parties
respondent by such description as seems appropriate,
* . *"); New Mex. Stat. Ann., 1941, §25-901 ("the
owners * * * shall be parties defendant, by name, if
the names are known, and by description of the unknown
owners of the land therein described, if their names are
unknown."); Utah Code Ann., 1943, § 104-61-7 ("The
names of all owners and claimants of the property, if
known, or a statement that they are unknown, who must
be styled defendants").

The last sentence of paragraph (2) enables the court
to expedite the distribution of a deposit, in whole or in
part, as soon as pertinent facts of ownership, value and
the like are established. See also subdivision (j).

The signing of the complaint is governed by Rule 11.
Note to Subdivision (d). In lieu of a summons, which

is the initial process in other civil actions under Rule
4 (a), subdivision (d) provides for a notice which is to
contain sufficient information so that the defendant in
effect obtains the plaintiff's statement of his claim against
the defendant to whom the notice is directed. Since the
plaintiff's attorney is an officer of the court and to prevent
unduly burdening the clerk of the court, paragraph (1) of
subdivision (d) provides that plaintiff's attorney shall
prepare and deliver a notice or notices to the clerk. Flex-
ibility is provided by the provision for joint or several
notices, and for additional notices. Where there are
only a few defendants it may be convenient to prepare
but one notice directed to all the defendants. In other
cases where there are many defendants it will be more
convenient to prepare two or more notices; but in any
event a notice must be directed to each named defendant.
Paragraph (2) provides that the notice is to be signed by
the plaintiff's attorney. Since the notice is to be delivered
to the clerk, the issuance of the notice will appear of
record in the court. The clerk should forthwith deliver
the notice or notices for service to the marshal or to a
person specially appointed to serve the notice. Rule 4
(a). The form of the notice is such that, in addition to
informing the defendant of the plaintiff's statement of
claim, it tells the defendant precisely what his rights are.
Failure on the part of the defendant to serve an answer
constitutes a consent to the taking and to the authority
of the court to proceed to fix compensation therefor, but
it does not preclude the defendant from presenting evi-

dence as to the amount of compensation due him or in
sharing the award of distribution. See subdivision (e);
Form 28.

While under Rule 4 (f) the territorial limits of a sum-
mons are normally the territorial limits of the state in
which the district court is held, the territorial limits for
personal service of a notice under Rule 71A (d) (3) are
those of the nation. This extension of process is here
proper since the aim of the condemnation proceeding is
not to enforce any personal liability and the property
owner is helped, not imposed upon, by the best type of
service possible. If personal service cannot be made
either because the defendant's whereabouts cannot be
ascertained, or, if ascertained, the defendant cannot be
personally served, as where he resides in a foreign country
such as Canada or Mexico, then service by publication is
proper. The provisions for this type of service are set
forth in the rule and are in no way governed by 28 U. S. C.
§ 118.

Note to Subdivision (e). Departing from the scheme
of Rule 12, subdivision (e) requires all defenses and
objections to be presented in an answer and does not
authorize a preliminary motion. There is little need
for the latter in condemnation proceedings. The general
standard of pleading is governed by other rules, par-
ticularly Rule 8, and this subdivision (e) merely pre-
scribes what matters the answer should set forth.
Merely by appearing In the action a defendant can re-
ceive notice of all proceedings affecting him. And with-
out the necessity of answering a defendant may present
evidence as to the amount of compensation due him,
and he may share in the distribution of the award. See
also subdivision (d) (2); Form 28.

Note to Subdivision (I). Due to the number of per-
sons who may be interested In the property to be con-
demned, there is a likelihood that the plaintiff will need
to amend his complaint, perhaps many times, to add
new parties or state new issues. This subdivision recog-
nizes that fact and does not burden the court with appli-
cations by the plaintiff for leave to amend. At the same
time all defendants are adequately protected; and their
need to amend the answer is adequately protected by
Rule 15, which is applicable by virtue of subdivision (a)
of this Rule 71A.

Note to Subdivision (g). A condemnation action is a
proceeding in rem. Commencement of the action as
against a defendant by virtue of his joinder pursuant
to subdivision (c) (2) is the point of cut-off and there
is no mandatory requirement for substitution because of
a subsequent change of interest, although the court is
given ample power to require substitution. Rule 25
is inconsistent with subdivision (g) and hence inappli-
cable. Accordingly, the time periods of Rule 25 do not
govern to require dismissal nor to prevent substitution.

Note to Subdivision (h). This subdivision prescribes
the method for determining the issue of just com-
pensation in cases involving the federal power of eminent
domain. The method of jury trial provided by sub-
division (h) will normally apply in cases involving the
state power by virtue of subdivision (k).

Congress has specially constituted a tribunal for the
trial of the issue of just compensation in two instances:
condemnation under the Tennessee Valley Authority
Act; and condemnation in the District of Columbia.
These tribunals are retained for reasons set forth in the
General Statement: 3. Adjustment of Rule to Statutory
Provisions, supra. Subdivision (h) also has prospective
application so that if Congress should create another
special tribunal, that tribunal will determine the issue
of just compensation. Subject to these exceptions the
general method of trial of that issue is to be by jury if
any party demands it, otherwise that issue, as well as all
other issues, are to be tried by the court.

As to the TVA procedure that is continued, U. S. C.,
Title 16, § 831x requires that three commissioners be
appointed to fix the compensation; that exceptions to
their award are to be heard by three district judges
(unless the parties stipulate for a lesser number) and
that the district judges try the question de novo; that an
appeal to the circuit court of appeals may be taken
within 30 days from the filing of the decision of the
district judges; and that the circuit court of appeals
shall on the record fix compensation "without regard to
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the awards of findings theretofore made by the commis-
sioners or the district judges." The mode of fixing
compensation in the District of Columbia, which is also
continued, is prescribed in U. S. C., Title 40, §§ 361-386.
Under § 371 the court is required in all cases to order
the selection of a jury of five from among not less than
20 names, drawn "from the special box provided by law."
They must have the usual qualifications of jurors and in
addition must be freeholders of the District, and not in
the service of the United States or the District. A special
oath is administered to the chosen jurors. The trial pro-
ceeds in the ordinary way, except that the jury is allowed
to separate after they have begun to consider their
verdict.

There is no constitutional right to jury trial in a con-
demnation proceeding. Bauman v. Ross, 1897, 17 S. Ct.
965, 167 U. S. 548, 42 L. Ed. 270. See, also, Hines, Does
the Seventh Amendment to the Constitution of the
United States Require Jury Trials in all Condemnation
Proceedings? 1925, 11 Va. L. Rev. 505; Blair, Federal
Condemnation Proceedings and the Seventh Amendment
1927, 41 Harv. L. Rev. 29; 3 Moore's Federal Practice 1938,
3007. Prior to Rule 71A, jury trial in federal condem-
nation proceedings was, however, enjoyed under the
general conformity statute, 40 U. S. C. § 258, in states
which provided for jury trial. See generally, 2 Lewis,
Eminent Domain 3d ed. 1909, §§ 509, 510; 3 Moore, op.
cit. supra. Since the general conformity statute is super-
seded by Rule 71A, see supra under subdivision (a), and
since it was believed that the rule to be substituted
should likewise give a right to jury trial, subdivision (h)
establishes that method as the general one for determin-
ing the issue of just compensation.

Note to Subdivision (i). Both the right of the plain-
tiff to dismiss by filing a notice of dismissal and the
right of the court to permit a dismissal are circum-
scribed to the extent that where the plaintiff has acquired
the title or a lesser interest or possession, viz, any prop-
erty interest for which just compensation should be
paid, the action may not be dismissed, without the de-
fendant's consent, and the property owner remitted to
another court, such as the Court of Claims, to recover
just compensation for the property right taken. Cir-
cuity of action is thus prevented without increasing the
liability of the plaintiff to pay just compensation for
any interest that is taken. Freedom of dismissal is
accorded, where both the condemnor and condemnee
agree, up to the time of the entry of judgment vesting
plaintiff with title. And power is given to the court,
where the parties agree, to vacate the judgment and thus
revest title in the property owner. In line with Rule
21, the court may at any time drop a defendant who has
been unnecessarily or improperly joined as where it
develops that he has no interest.

Note to Subdivision (f). Whatever the substantive law
is concerning the necessity of making a deposit will
continue to govern. For statutory provisions concerning
deposit in court in condemnation proceedings by the
United States, see U. S. C., Title 40, § 258a; U. S. C., Title
33, § 594--acquisition of title and possession statutes
referred to in note to subdivision (a), supra. If the
plaintiff is invoking the state's power of eminent domain
the necessity of deposit will be governed by the state
law. For discussion of such law, see 1 Nichols, Eminent
Domain, 2d ed. 1917, §§ 209-216. For discussion of the
function of deposit and the power of the court to enter
judgment in cases both of deficiency and overpayment,
see United States v. Miller, 1943, 63 S. Ct. 276, 317 U. S.
369, 87 L. Ed. 336, 147 A. L. R. 55, rehearing denied, 63
S. Ct. 557, 318 U. S. 798, 87 L. Ed. 1162 (judgment in favor
of plaintiff for overpayment ordered).

The court is to make distribution of the deposit as
promptly as the facts of the case warrant. See also sub-
division (c) (2).

Note to Subdivision (k). While the overwhelming
number of cases that will be brought in the federal courts
under this rule will be actions involving the federal
power of eminent domain, a small percentage of cases
may be instituted in the federal court or removed thereto
on the basis of diversity or alienage which will involve
the power of eminent domain under the law of a state.
See Boom Co. v. Patterson. 1878, 98 U. S. 403. 25 L. Ed.
206; Searl v. School District No. 2, 1888, 8 S. Ct. 460, 124

U. S. 197, 31 L. Ed. 415; Madisonville Traction Co. v.
Saint Bernard Mining Co., 1905, 25 S. Ct. 251, 196 U. S.
239, 49 L. Ed. 462. In the Madisonville case, and in cases
cited therein, i' has been held that condemnation actions
brought by state corporations in the exercise of a power
delegated by the state might be governed by procedure
prescribed by the laws of the United States, whether the
cases were begun in or removed to the federal court. See
also Franzen v. Chicago, M. & St. P. Ry. Co., C. C. A. 7th,
1921, 278 F. 370, 372.

Any condition affecting the substantial right of a
litigant attached by state law is to be observed and en-
forced, such as making a deposit in court where the
power of eminent domain is conditioned upon so doing.
(See also subdivision (j)). Subject to this qualification,
subdivision (k) provides that in cases involving the state
power of eminent domain, the practice prescribed by
other subdivisions of Rule 71A shall govern.

Note to Subdivision (1). Since the condemnor will
normally be the prevailing party and since he should not
recover his costs against the property owner, Rule 54 (d),
which provides generally that costs shall go to the pre-
vailing party, is made inapplicable. Without attempting
to state what the rule on costs is, the effect of subdivision
(1) is that costs shall be awarded in accordance with the
law that has developed in condemnation cases. This
has been summarized as follows: "Costs of condemnation
proceedings are not assessable against the condemnee,
unless by stipulation he agrees to assume some or all of
them. Such normal expenses of the proceeding as bills
for publication of notice, commissioners' fees, the cost of
transporting commissioners and jurors to take a view,
fees for attorneys to represent defendants who have
failed to answer, and witness' fees, are properly charged
to the government, though not taxed as costs. Similarly,
if it is necessary that a conveyance be executed by a com-
missioner, the United States pay his fees and those for
recording the deed. However, the distribution of the
award is a matter in which the United States has no
legal interest. Expenses incurred in ascertaining the
identity of distributees and deciding between conflicting
claimants are properly chargeable against the award, not
against the United States, although United States attor-
neys are expected to aid the court in such matters as
amic curiae." Lands Division Manual 861. For other
discussion and citation, see Grand River Dam Authority
v. Jarvis, C. C. A. 10th, 1942, 124 F. 2d 914. Costs may not
be taxed against the United States except to the extent
permitted by law. United States v. 125.71 Acres of Land
in Loyalhanna Tp., Westmoreland County, Pa., D. C. Pa.
1944, 54 F. Supp. 193; Lands Division Manual 859. Even
if it were thought desirable to allow the property owner's
costs to be taxed against the United States, this is a
matter for legislation and not court rule.

EFFECTIVE DATE

Par. 3 of Supreme Court Order adopted April 30, 1951,
71 S. Ct. XIII (XVIII), which promulgated this rule and
abrogated par. (7) of Rule 81 (a) of these rules, provided:
"That this Rule 71A and the amendment to Rule 81 (a)
will take effect on August 1, 1951. Rule 71A governs all
proceedings in actions then pending, except to the extent
that in the opinion of the court its application in a
particular action pending when the rule takes effect would
not be feasible or would work injustice, in which event
the former procedure applies".

Such order, setting out this rule and providing for
the abrogation of par. (7) of Rule 81 (a), was trans-
mitted to Congress on May 1, 1951 by the Chief Justice
of the United States (House Document No. 121, May 1,
1951, 82nd Cong., 1st Sess.), in conformity with section
2072 of this title. As no action was taken by Congress
within the 90-day period required by that section, this
rule and the abrogation of par. (7) of Rule 81 (a) took
effect on August 1. 1951. as provided in said order.

CROSS REFERENCES

Condemnation of property, right of Government offi-
cials. see section 257 of Title 40, Public Buildings, Prop-
erty, and Works.

District of Columbia, procedure in condemnation pro-
ceedings, see D. C. Code, 1951, §§ 16-619 to 16-644.
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Jurisdiction and venue in condemnation proceedings,
see sections 1358 and 1403 of this title.

Possession and title, taking in advance of final judg-
ment, see sections 258a-258f of Title 40, Public Buildings,
Property, and Works.

Tennessee Valley Authority, procedure in condemna-
tion proceedings, see section 831x of Title 16, Conservation.

IX. APPEALS

RULE 72.-APPEAL FROM A DISTRICT COURT TO THE
SUPREME COURT

When an appeal is permitted by law from a district
court to the Supreme Court of the United States, an
appeal shall be taken, perfected, and prosecuted
pursuant to law and the Rules of the Supreme Court
of the United States governing such an appeal. As
amended Dec. 29, 1948, effective Oct. 20, 1949.

NOTES or ADVISORY COMMIrET ON RULES
In so far as the Rules of the Supreme Court of the

United States prescribe a different method to perfect a
direct appeal than is prescribed in the succeeding rule
(Rule 73), there are two methods of appeal: (1) the
method prescribed in this rule for a direct appeal from a
district court to the Supreme Court of the United States;
(2) the method prescribed in Rule 73 for an appeal from
a district court to a circuit court of appeals.

Rule 72 applies to those cases prescribed In U. S. C.,
Title 28, former § 345 (Appellate jurisdiction from decrees
of United States district courts--giving references to other
statutes), and in formerly Hi 349a (now §§ 1252, 2101)
(Direct appeal to Supreme Court; constitutionality of
Federal statutes; time; precedence) and 380a (Injunctions;
constitutionality of Federal statute; application for hear-
ing; appeal to Supreme Court). See United States Su-
preme Court Rule 461/2 (Appeals Under the Act of August
24, 1937) promulgated January 10, 1938. The following
and similar statutes concerning direct appeals to the Su-
preme Court are continued in effect, subject, however, to
modification by rules of the Supreme Court which may
hereafter be promulgated in so far as such rules may
prescribe a different method of appeal than is now pro-
vided:

U. S. C., Title 28, former:
§ 861a (Writ of error abolished; substitution of

appeal)
§ 861b (Statutes governing writs of error to apply

to appeals)
§ 862 (Removal of causes by former writ of error)
§ 863 (Transcripts on appeal)
§ 864 (One record)
§ 868 (Citation on writ of error to district court

by Supreme Court)
§ 869 (Bond in error and on appeal)
§ 870 (Same; not required of United States)
1 872 (Writs of error returnable to Supreme Court

or to circuit court of appeals)
§ 873 (Amendment of former writ of error)
§ 874 (Supersedeas)

U. S. C., Title 28, formerly § 832 (now § 1915) (Suits, and
so forth, by poor persons; prepayment of fees and costs)
is continued.

AMENDMENTS
1948-The amendment effective October 1949 inserted

the words "perfected, and prosecuted pursuant to," and
after the phrase "an appeal shall be taken," the amend-
ment struck out the following words, "by petition for
appeal accompanied by an assignment of errors. The
appeal shall be allowed, a citation issued, a jurisdictional
statement filed, a bond on appeal and supersedeas bond
taken, and the record on appeal made and certified as
prescribed by."

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (c).

CROSS REFERENCES

Direct appeals to Supreme Court-
By United States in certain criminal cases, see sec-

tion 3731 of Title 18, Crimes and Criminal Pro-
cedure.

From district Court decisions invalidating Acts of
Congress, see section 1252 of this title.

From three-judge court decisions, see section 1253
of this title.

RULES OF SUPREME COURT

See this Appendix.

RULE 73.-APPEAL TO A COURT OF APPEALS

(a) When and How Taken.
When an appeal is permitted by law from a dis-

trict court to a court of appeals the time within
which an appeal may be taken shall be 30 days from
the entry of the judgment appealed from unless a
shorter time is provided by law, except that in any
action in which the United States or an officer or
agency thereof is a party the time as to all parties
shall be 60 days from such entry, and except that
upon a showing of excusable neglect based on a
failure of a party to learn of the entry of the judg-
ment the district court in any action may extend
the time for appeal not exceeding 30 days from the
expiration of the original time herein prescribed.
The running of the time for appeal is terminated
by a timely motion made pursuant to any of the rules
hereinafter enumerated, and the full time for appeal
fixed in this subdivision commences to run and is to
be computed from the entry of any of the following
orders made upon a timely motion under such rules:
granting or denying a motion for judgment under
Rule 50 (b); or granting or denying a motion under
Rule 52 (b) to amend or make additional findings of
fact, whether or not an alteration of the judgment
would be required if the motion is granted; or
granting or denying a motion under Rule 59 to
alter or amend the judgment; or denying a motion
for a new trial under Rule 59.

A party may appeal from a judgment by filing
with the district court a notice of appeal. Failure
of the appellant to take any of the further steps to
secure the review of the judgment appealed from
does not affect the validity of the appeal, but is
ground only for such remedies as are specified in
this rule or, when no remedy is specified, for such
action as the appellate court deems appropriate,
which may include dismissal of the appeal. If an
appeal has not been docketed, the parties, with the
approval of the district court, may dismiss the ap-
peal by stipulation, filed in that court, or that court
may dismiss the appeal upon motion and notice by
the appellant.

(b) Notice of appeal.
The notice of appeal shall specify the parties tak-

ing the appeal; shall designate the judgment or part
thereof appealed from; and shall name the court to
which the appeal is taken. Notification of the filing
of the notice of appeal shall be given by the clerk
by mailing copies thereof to all the parties to the
judgment other than the party or parties taking the
appeal, but his failure so to do does not affect the
validity of the appeal. The notification to a party
shall be given by mailing a copy of the notice of
appeal to his attorney of record or, if the party Is
not represented by an attorney, then to the party at
his last known address, and such notification is suf-
ficient notwithstanding the death of the party or
of his attorney prior to the giving of the notifica-
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tion. The clerk shall note in the civil docket the
names of the parties to whom he mails the copies,
with date of mailing.

(c) Bond on Appeal.
Unless a party is exempted by law, a bond for costs

on appeal shall be filed with the notice of appeal.
The bond shall be in the sum of two hundred and
fifty dollars, unless the court fixes a different amount
or unless a supersedeas bond is filed, in which event
no separate bond on appeal is required. The bond
on appeal shall have sufficient surety and shall be
conditioned to secure the payment of costs if the
appeal is dismissed or the judgment affirmed, or
of such costs as the appellate court may award if
the Judgment is modified. If a bond on appeal in
the sum of two hundred and fifty dollars is given,
no approval thereof is necessary. After a bond on
appeal is filed an appellee may raise objections to
the form of the bond or to the sufficiency of the
surety for determination by the clerk.

(d) Supersedeas bond.
Whenever an appellant entitled thereto desires a

stay on appeal, he may present to the court for its
approval a supersedeas bond which shall have such
surety or sureties as the court requires. The bond
shall be conditioned for the satisfaction of the judg-
ment in full together with costs, interest, and dam-
ages for delay, if for any reason the appeal is dis-
missed or if the judgment is affirmed, and to satisfy
In full such modification of the Judgment and such
costs, interest, and damages as the appellate court
may adjudge and award. When the Judgment is
for the recovery of money not otherwise secured, the
amount of the bond shall be fixed at such sum as
will cover the whole amount of the judgment re-
maining unsatisfied, costs on the appeal, interest,
and damages for delay, unless the court after notice
and hearing and for good cause shown fixes a dif-
ferent amount or orders security other than the
bond. When the judgment determines the dispo-
sition of the property in controversy as in real ac-
tions, replevin, and actions to foreclose mortgages
or when such property is in the custody of the mar-
shal or when the proceeds of such property or a
bond for its value is in the custody or control of the
court, the amount of the supersedeas bond shall be
fixed at such sum only as will secure the amount re-
covered for the use and detention of the property,
the costs of the action, costs on appeal, interest, and
damages for delay.

(e) Failure to file or insufficiency of bond.
If a bond on appeal or a supersedeas bond is not

filed within the time specified, or if the bond filed is
found insufficient, and if the action is not yet dock-
eted with the appellate court, a bond may be filed at
such time before the action is so docketed as may
be fixed ,by the district court. After the action is so
docketed, application for leave to file a bond may be
made only in the appellate court.

(f) Judgment against surety.
By entering into an appeal or supersedeas bond

given pursuant to subdivisions (c) and (d) of this
rule, the surety submits himself to the Jurisdiction
of the court and irrevocably appoints the clerk of
the court as his agent upon whom any papers affect-

ing his liability on the bond may be served. His
liability may be enforced on motion without the
necessity of an independent action. The motion
and such notice of the motion as the court pre-
scribes may be served on the clerk of the court who
shall forthwith mail copies to the surety if his
address is known.

(g) Docketing and record on appeal.
The record on appeal as provided for in Rules 75

and 76 shall be filed with the appellate court and the
appeal there docketed within 40 days from the date
of filing the notice of appeal; except that, when more
than one appeal is taken from the same judgment to
the same appellate court, the district court may pre-
scribe the time for filing and docketing, which in no
event shall be less than 40 days from the date of filing
the first notice of appeal. In all cases the district
court in its discretion and with or without motion or
notice may extend the time for filing the record on
appeal and docketing the appeal, if its order for ex-
tension is made before the expiration of the period
for filing and docketing as originally prescribed or
as extended by a previous order; but the district court
shall not extend the time to a day more than 90 days
from the date of filing the first notice of appeal. As
amended Dec. 27, 1946, effective March 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMMITTEE ON RULES

1. This rule prescribes the method of appeal from a
district court to a circuit court of appeals. Compare the
system of appeals in criminal cases, 292 U. S. 661, 662--663
(1934). To the extent to which the following statutes
prescribe a different method for the taking of an appeal
from the district courts to a circuit court of appeals, they
are superseded:

U. S. C., Title 28, former:
§ 228 (Allowance of appeals)
I 228a (Provisions relating to appellate procedure

continued in force for circuit courts of
appeals)

§ 867 (Citation on former writ of error)
§ 872 (Writs of error returnable to Supreme Court

or circuit courts of appeals)
Those statutes were modified by:
U. S. C., Title 28, former:

§ 861a (Writ of error abolished; substitution of ap-
peal)

§ 861b (Statutes governing writs of error to apply
to appeals).

2. In the cases which come within the Federal Rules of
Civil Procedure, this rule governs the taking of an appeal
from a district court to a circuit court of appeals, in the
situations provided for by statute, such as U. S. C., Title
28, formerly § 225 (now §§ 1291-1294) (Appellate juris-
diction), Subsection (a) (Review of final decisions),
Subsection (b) (Review of interlocutory orders or decrees
of district courts), U. S. C., Title 28, former § 226 (Review
of judgments of district courts exercising concurrent juris-
diction with Court of Claims or adjudicating claims
against the United States), formerly § 227 (now § 1292)
(Appeals in proceedings for injunctions and receivers).
formerly § 227a (now §§ 1292, 2107) (Appeals in suits in
equity for infringement of letters patent for inventions;'
stay of proceedings for accounting).

See Clark, Power of the Supreme Court to Make Rules of
Appellate Procedure (1936). 49 Harv. L. Rev. 1303.

3. This rule continues in effect the statutes providing
for the time for taking an appeal such as:

U. S. C., Title 28 former:
§ 227 (Appeals in proceeding for injunctions and

receivers).
§ 230 (Time for making application for appeal).

Note to Subdivision (a). This supplants the petition
for appeal, the order allowing an appeal, and the citation
on appeal; and, in the cases to which this rule applies,
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supersedes U. S. C., Title 28, former § 862 (Removal of
causes by former writs of error), former § 872 (Writs of
error returnable to Supreme Court or to circuit courts
of appeals), and former § 867 (Citation on former writ
of error), all as modified by U. S. C., Title 28, former
§ 861a (see note preceding section 1 of this title) (Writ of
error abolished; substitution of appeal), and former
§ 861b (now set out as note under section 1251 of this
title) (Statutes governing writs of error to apply to
appeals). It substitutes therefor the notice of appeal
which is common in a great number of the code states,
including Arizona, Rev. Code Ann. (Struckmeyer, 1928)
§ 3663; Idaho, 1 Code Ann. (1932) § 11-202; Illinois, Rev.
Stat. (1937) ch. 110, § 259.33; Michigan, Court Rules
Ann. (Searl, 1933) Rule 56; Minnesota, 2 Stat. (Mason,
1927) § 9492; Montana, 4 Codes Ann. (1935) § 9733; New
York, C. P. A. (1937) § 562; Ohio, Code Ann. (Throck-
morton, 1936) § 12223-5; Washington, 4 Rev. Stat. Ann.
(Remington, 1932) § 1719; Wisconsin, Stat. (1935) § 306.02.
See also former United States Supreme Court Rules for
appeals in criminal cases, 292 U. S. 661, 662--663, Rule III.

Note to Subdivision (b). No assignments of error need
be filed in the district court, but see Rule 75 (d) (State-
ment of Points) for the service by the appellant of a
statement of the points on which he intends to rely on
the appeal. Compare the state provisions cited above.
The provision regarding assignments of error contained
in U. S. C., Title 28, former § 862 (Removal of causes by
former writ of error) as modified by U. S. C., Title 28,
former § 861a (see note preceding section 1 of this title)
(Writ of error abolished; substitution of appeal) and
former § 861b (now set out as a note under section 1251 of
this title) (Statutes governing writs of error to apply to
appeals) are superseded in so far as no assignments of
error are required to be filed in the district court. Com-
pare Rule 9 of the Supreme Court of the United States
and the rules of the various circuit courts of appeals.

Note to Subdivision (c). The first sentence leaves un-
affected the bond provisions of U. S. C., Title 28, formerly
§ 832 (now § 1915) (Suits, and so forth, by poor persons;
prepayment of fees and costs), former § 869 (Bond in
error and on appeal), formerly § 870 (now § 2408) (Bond
in error and on appeal; not required of United States).
This rule does not affect the additional bond as a condi-
tion of appeal which may be required by U. S. C., Title 28,
former § 227 (now § 1292) (Appeals in proceedings for in-
junctions and receivers). As to the amount of the bond,
the rules of the circuit courts of appeals provide as fol-
lows: Second Circuit--$250, Rule 12; the other circuits
leave the amount of the bond to be fixed by the district
court. This rule supersedes all such provisions of cir-
cuit court rules in the cases to which it applies. U. S. C.,
Title 6, § 6 (Surety companies as sureties) is modified in
so far as it may require approval of a $250 bond on ap-
peal. As to the method of accepting bonds, compare
N. Y. C. P. A. (1937) § 566; 2 Minn. Stat. (Mason, 1927)
§ 9499.

Note to Subdivision (d). This modifies U. S. C., Title
28, former § 874 (Supersedeas). Provisions have been
here added for giving the district court power to amel-
iorate the possible harshness of the present rules in proper
cases. Compare Rule 36 of the Supreme Court of the
United States and the rules of the various circuit courts
of appeals.

Note to Subdivision (e). This is Incorporated to make
clear the extent of the jurisdiction of the district court
to entertain motions for failure to file or for insufficiency
of a bond on appeal or a supersedeas bond.

Note to Subdivision (I). Compare U. S. C., Title 29,
§ 107 (Issuance of injunctions in labor disputes; under-
takings) which is continued by this rule insofar as It
is applicable to a bond on appeal or a supersedeas bond.
This subdivision provides a remedy in addition to any
other remedies against sureties, such as those provided In
U. S. C., Title 6 (Official and Penal Bonds). U. S. C., Title
6 contains complete provisions for surety companies on
federal bonds, providing for qualified surety companies,
§ 6 (Surety companies as sureties); for the appointment
of process agents, § 7 (Appointment of agents; service of
process); for conditions upon which the Secretary of the
Treasury shall grant authority to do business, § 8 (De-
posit of charter); for quarterly statements to be filed with
Secretary of the Treasury, § 9 (Quarterly Statements); for

jurisdiction of actions on bonds (Jurisdiction of suits on
bonds); and various other provisions, § § 11-15.

Note to Subdivision (g). Compare the rules of the
various circuit courts of appeals. The first, second, third,
fifth, sixth, seventh, and ninth circuits allow 30 days for
the docketing of the case, while those of the fourth,
eighth, and tenth circuits allow 40 days.

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES
Note. Subdivision (a). The most important amend-

ment of subdivision (a) Is the change in the time within
which an appeal may be taken. Under the existing law,
U. S. C., Title 28, formerly § 230 (now § 2107), the gen-
eral rule is that an appeal to the circuit court of appeals
from a final judgment of the district court may be
taken within three months after the date of the entry
of judgment. Other statutes, such as U. S. C., Title 28,
formerly § 227 (now § 1292), fix thirty days from the date
of the entry of the judgment as the time within which
an appeal may be taken from orders granting or denying
injunctions, and certain orders In proceedings for receiv-
ers. In the District of Columbia, by special rule author-
ized by Act of Congress, the time for taking an appeal
In an ordinary case was long fixed at twenty days from
the date of the entry of the judgment. This time was
eventually enlarged to thirty days. The existing Rules of
Civil Procedure nade no change in these statutory limits.
In 1944, however, the Judicial Conference of Senior Circuit
Judges adopted a resolution as follows:

"That in all civil cases, except where a shorter period
may be provided by law and except those wherein the
United States is a party, appeals shall be within thirty
days after judgment or order denying motions affecting
the judgment; and that in cases wherein the United
States is a party, the time shall be sixty days; and that
this recommendation be addressed to the Committee on
Rules of Civil Procedure appointed by the Supreme
Court."

Following this action by the Judicial Conference, the
Advisory Committee considered the subject and, as a
result, proposes a revision of Rule 73 (a).

Subdivision (a) as amended will fix the time for appeal
in all cases, including those from the District of Columbia,
at thirty days from the date of the entry of the judg-
ment, unless a shorter period is provided by Act of Con-
gress, but in any case in which the United States, or an
officer or agency thereof, is a party, sixty days is allowed
from the date of entry of the judgment. The three-
months period now allowed by the statute in most cases
is too long. See also Commissioner of Internal Revenue
v. Bedford's Estate, 1945, 325 U. S. 283, 65 S. Ct. 1157.
The shortened appeal time is in line with developments in
state appellate practice; indeed, some states prescribe even
shorter periods. See Pound, Appellate Procedure in Civil
Cases, 1941, 340-342. All that is necessary to take an ap-
peal under the rules is the filing of a notice of appeal.
Ample time is allowed thereafter for perfecting the appeal.

In cases where the United States or an officer or agency
thereof is a party, allowance of sixty days to the govern-
ment, its officers and agents is well justified. For ex-
ample, in a tax case the Bureau of Internal Revenue must
first consider and decide whether it thinks an appeal
should be taken. This recommendation goes to the As-
sistant Attorney General in charge of the Tax Division In
the Department of Justice, who must examine the case
and make a recommendation. The file then goes to the
Solicitor General, who must take the time to go through
the papers and reach a conclusion. If these departments
are rushed, the result will be that an appeal is taken
merely to preserve the right, or without adequate consid-
eration, and once taken It is likely to go forward, as it is
easier to refrain from an appeal than to dismiss it. Since
It would be unjust to allow the United States, its officers
or agencies extra time and yet deny it to other parties
in the case, the rule gives all parties in the case 60 days.
The Judicial Conference of Senior Circuit Judges in 1945
recorded itself as in favor of extending the additional
time of 60 days to all parties in any case where the United
States or its officers or agencies were parties. The term
"officer" is defined in amended Rule 81 (f).

The existing law has provided that the time runs from
the date of entry of the judgment and not from the date
of notice, and this rule is preserved in the proposed
amendments, except that some regard is given to the
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failure to receive notice of the entry of judgment by
providing that an additional thirty days may be allowed
if a party fails to appeal within the original thirty or
sixty days as the case may be, because of excusable neglect
based on his failure to learn of the entry of the judgment.
In Rule 77 is a provision requiring the clerk to mail notice
to all parties of the entry of an order or judgment. That
rule is a reiteration of an old equity rule, and the service
rendered by the clerk under that rule and the old equity
rule was a mere accommodation service and not intended
to affect the running of the time for appeal. Yet, in Hill
v. Hawes, 1944, 320 U. S. 520, 64 S. Ct. 334, originating in
the District of Columbia, when only twenty days from
the entry of judgment was the period allowed for taking
an appeal and the clerk failed to send this formal notice,
the district judge relieved the party by vacating the judg-
ment and reentering it, so that the time started anew
from the reentry. This action was sustained by the Su-
preme Court. At a time when the court lost jurisdiction
of the cause at the expiration of a term, the holding in
Hill v. Hawes would have caused no difficulty, but since
Rule 6 of these rules abolishes the old doctrine that the
expiration of a term ends the court's jurisdiction, the
effect of the decision in Hill v. Hawes seemed to be that
at any time, even long after the entry of judgment, the
court might vacate it for the purpose of reentering it
and thus reviving the right of appeal. The proposed
amendment of Rule 73 (a) allows the sort of relief that
was brought about in Hill v. Hawes, but avoids the diffi-
culty of indefinite lack of finality of the judgment, by
providing that the extension of the time for appeal, as
the result of excusable neglect for failing to receive notice
of it must be limited to an additional thirty days. The
party in whose favor the judgment is rendered may, as pro-
vided in Rule 77, himself serve a formal notice on the
defeated party of the entry of the judgment and thus avoid
the possibility of any extension of time for appeal under
the amendment of Rule 73 (a).

As recommended by the Judicial Conference of Senior
Circuit Judges, proposed Rule 73 (a) contains a provision
that where a shorter period than that prescribed in the
rule is provided for by statute, the statutory period shall
prevail. Research has disclosed but one such provision.
Section 159 of U. S. C., Title 45, pertaining to a judgment
of a district court upon an award of a board of arbitration
under the Railway Labor Act, provides for an appeal time
of 10 days from the decision of the district court. By
virtue of Rule 81 (a) (3), the rules apply to U. S. C.,
Title 45, § 159, with respect to appeals.

The second sentence of the first paragraph of amended
Rule 73 (a) makes clear the effect upon appeal time of
the granting or denying of a motion under Rules 50 (b),
52 (b), and 59 (e) or the denying of a motion under
Rule 59 (b). See Leishman v. Associates Wholesale Elec-
tric Co., 1943, 318 U. S. 203, 63 S. Ct. 543; United States v.
Crescent Amusement Co., 1944, 65 S. Ct. 254; Neely v.
Merchants Trust Co., C. C. A. 3d, 1940, 110 F. 2d 525; Reli-
ance Life Ins. Co. v. Burgess, C. C. A. 8th, 1940, 112 F. 2d
234; Hawley v. Hawley, App. D. C. 1940. 114 F. 2d 745;
Gull Refining Co. v. Mark C. Walker & Sons Co., C. C. A.
6th, 1942, 124 F. 2d 420, cert. den., 1942, 316 U. S. 682, 62
S. Ct. 1268; Steber v. Kohn, C. C. A. 7th, 1945, 149 F. 2d
4: Moore and Rogers, Federal Relief from Civil Judgments,
1946, 55 Yale L. J. 623, 688-690.

In bankruptcy proceedings it is established that as the
bankruptcy court has no terms it has the power at any
time for good reason to revise its Judgments or orders upon
seasonable application and before rights have vested on
the faith of its action. A motion so to do may be enter-
tained even after the expiration of time for appeal, and
such appeal time will start running anew upon the dis-
position of the mu.tton. Wayne United Gas Co. v. Owens-
Illinois Glass Co.. 1937, 300 U. S. 131, 57 S. Ct. 382; Bow-
man v. Loperena, 1940, 311 U. S. 262, 61 S. Ct. 201; Pfister v.
Northern Illinois Finance Corp.. 1942, 317 U. S. 144, 63
S. Ct. 133; Chapman v. Federal Land Bank, C. C. A. 6th
1941, 117 F. 2d 321; State of Missouri v. Todd, C. C. A. 8th,
1941, 122 F. 2d 804. In ordinary civil actions governed
by the Federal Rules of Civil Procedure, however, the bet-
ter view is that when the time limits prescribed in the
rules expire, the court loses its jurisdiction to entertain a
motion, as for new trial or for a rehearing or to vacate or
amend, as the case may be, and cannot thereafter enter-

tain such a motion and thereby start the appeal time
running anew. Safeway Stores, Inc. v. Coe, App. D. C. 1943,
136 F. 2d 771; Jusino v. Morales & Tio, C. C. A. 1st, 1944,
139 F. 2d 946; Nealon v. Hill, C. C. A. 9th, 1945, 149 F. 2d
883; Norris v. Camp, C. C. A. 10th, 1944, 144 F. 2d 1. It
has been said that the bankruptcy rule, stated supra, is
to be distinguished as based on the distinctive nature of
bankruptcy proceedings; and that since the Federal Rules
have abolished terms and substituted therefor various
definite time limits, the same rule should be applied when
such time limits expire as was applied formerly when terms
were effective. Safeway Stores, Inc. v. Coe, supra. See
also discussion of these distinctions in Oglebay, Some De-
velopments in Bankruptcy Law, 1946, 20 J. of Nat'l Ass'n
of Ref. 76, 80.

Prior to the adoption of the Federal Rules the term of
court played an all-important role in the district court's
power over its final Judgments at law and in equity. While
during the term the district court had plenary power
over such Judgments, it was in general without power to
reconsider its final Judgments at law and in equity after
the expiration of the term, unless (1) the proceeding
seeking relief was begun within the term, or (2) the court,
during the term, reserved control over the judgment and
the proceeding seeking relief was begun within that ex-
tended period. See Delawsre, L. & W. R. Co. v. Rellstab,
1928, 276 U. S. 1, (law), 48 S. Ct. 203; In re Metropolitan
Trust Co., 1910, 218 U. S. 312, 321 (equity), 31 S. Ct. 18;
United States v. Mayer, 1914, 235 U. S. 55 (law--criminal),
35 S. Ct. 16; Zimmern v. United States, 1936, 298 U. S. 167
(equity), 56 S. Ct. 706. The exception to the general rule
just stated was the utilization, under certain circum-
stances, of the ancillary remedies of audita querela, coram
nobis, coram vobis, bill of review and bill in the nature of
review-remedies which grew up to give relief after term
time in certain limited and defined situations. Under the
proposed amendment to Rule 6 (b) the court may not en-
large the time for taking action under Rules 50 (b), 52
(b), 59 (b), (d) and (e), and 60 (b); and the time periods
of these rules limit the court's power just as effectively
as the term time, which they replace, formerly did. See
Moore and Rogers, Federal Relief from Civil Judgments,
1946, 55 Yale L. J. 623. 627---630, 685-693.

Rulings or dicta to the contrary, as in United States v.
Schlotfeldt, C. C. A. 7th, 1943, 136 F. 2d 935; Babler v.
United States, C. C. A. 8th, 1943, 137 F. 2d 98, dictum;
Suggs v. Mutual Benefit Health & Accident Ass'n, C. C. A.
10th, 1940, 115 F. 2d 80, dictum, are not acceptable in light
of these considerations.

The sentence added at the end of the second paragraph
of the amended subdivision gives the district court express
power to dismiss an appeal on stipulation or upon motion
by the appellant after the notice of appeal has been
filed but before the appeal is docketed. Such action
avoids the useless formality and expense of docketing the
appeal and then dismissing it in the appellate court, as
where the parties have agreed to a settlement and wish to
protect their rights. Heretofore, the general view has
been that once the notice of appeal was filed the district
court had no authority to proceed further in the matter,
except in aid of the appeal or under Rule 60 (a), until
it has received the mandate of the appellate court. Miller
v. United States, C. C. A. 7th, 1940, 114 F. 2d 267; Fiske v.
Wallace, C. C. A. 8th, 1940, 115 F. 2d 1003, cert. den., 1941,
314 U. S. 663, 62 S. Ct. 123; Schram v. Safety Investment
Co., E. D. Mich. 1942.45 F. Supp. 636; In re Chin Ben Shim,
D. Mass. 1941, 2 F. R. D. 50, 4 Fed. Rules Serv. 73a.42,
Case 1. But cf. American Brake Shoe & Foundry Co. v.
Interborough Rapid Transit Co., S. D. N. Y. 1942, 3 F. R. D.
162, 6 Fed. Rules Serv. 73a.42. Case 1.

Subdivision (g). The insertion of the word "filing" cures
an omission in the rule, since the use of the word "date"
alone with respect to computation of the time limits pre-
scribed is clearly inadvertent. The time from which the
periods specified in Rule 73 (g) properly begins to run is
the date of filing the notice of appeal. Thus Rule 75 (g)-
specifying the contents of the record on appeal-provides
that the notice of appeal "with the date of filing" shall be
included in the appellate record. No purpose is served,
nor is it desirable, to have as the determinative time
the mere date which is inserted on a notice of appeal.
See also Matter of Guanajuato Reduction & Mines Co.,
D. N. J. 1939, 29 F. Supp. 789, 41 Am. B. R., N. S., 3; Bluford
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v. Canada, W. D. Mo. 1941, 1 F. R. D. 567, 4 Fed. Rules
Serv. 73g.13, Case 2; Ilsen and Hone, Federal Appellate
Practice As Affected by the New Rules of Civil Procedure,
1939, 24 Minn. L. Rev. 1, 45.

"Appeal" is substituted for the less exact word "action."
See also Note to Rule 6 (b).

AMENDMENTS

1948-The amendment effective October 1949 struck
out the word "circuit" before the words "court of ap-
peals" in the title of the rule, and made a similar change
near the beginning of the first sentence in subdivision
(a). At the beginning of subdivision (c) the amendment
inserted the words "Unless a party is exempted by law,
a bond for costs on appeal" and struck out the words
"Whenever a bond for costs on appeal is required by
law, the bond".

EFFECTIVE DATE OF AMENDMENTS

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REFERENCES

Agreed statement as record on appeal, see rule 76.
Appeal from orders, see also rules of the various courts

of appeals.
Deposit of bonds or notes of United States in lieu of

surety, see section 15 of Title 6. Official and Penal Bonds.
Determination of appeal generally, see section 2106 of

this title.
Enlargement of time for taking appeal prohibited, see

rule 6 (b).
Entry of judgment, see rule 58.
Final decisions of district courts reviewable by courts

of appeals, see section 1291 of this title.
Motion for-

Additional security on appeal and supersedeas
bonds, see rule 75 (j).

Stay pending appeal in appellate court, see rule
75 (J).

Motion to dismiss appeal in appellate court on certi-
fied transmittal of portion of record below, see rule 75 (j).

Notice of entry of judgment or order, see rule 77 (d).
Record on appeal, generally, see rule 75.
Security for damages or costs not required of the United

States, see section 2408 of this title.
Stay upon appeal, see rule 62 (d).
Time for appeal to court of appeals, see section 2107

of this title.
FORMS

Notice of appeal, see form 27, Appendix of Forms.

FEDERAL RULES OF CRIMINAL PROCEDURE

Notice of appeal, see rule 37 (a) (1), Title 18, Appendix,
Crimes and Criminal Procedure.

Time for-
Docketing record on appeal, see rule 39 (c).
Taking appeal, see rule 37 (a) (2).

RULES OF THE UNITED STATES COURT OF CLAIMS

Federal Tort Claims Act civil actions, this rule with
stated exceptions applicable on appeal from District
Court to Court of Claims, see rule 69, this Appendix.

RULE 74.-JOINT OR SEVERAL APPEALS TO THE SUPREME
COURT OR TO A COURT OF APPEALS; SUMMONS AND

SEVERANCE ABOLISHED

Parties interested jointly, severally, or otherwise

in a judgment may join in an appeal therefrom; or,

without summons and severance, any one or more of

them may appeal separately or any two or more of

them may join in an appeal. As amended Dec. 29,

1948, effective Oct. 20, 1949.

NOTES OF ADvISORY COMMITTEE ON RULES

For the federal practice on summons and severance, see
Masterson v. Herndon, 10 Wall. 416, 19 L. Ed. 953 (1870)
and Hartford Accident and Indemnfty Co. v. Bunn, 285
U. S. 169, 52 S. Ct. 354, 76 L. Ed. 685 (1932). The prac-
tice of summons and severance is not common in state
procedures; see Doty v. Strong, 1 Pinney 165, 168 (WIs..
1842).

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(c).

CROSS REFERENCES
Clerk to notify all other parties than appellant, see rule

73 (b).
Notice of appeal to specify parties taking appeal, see

rule 73 (b).

RULES OF THE UNITED STATES COURT OF CLAIMS

Federal Tort Claims Act civil actions, this rule appli-
cable on appeal from District Court to Court of Claims,
see rule 69, this Appendix.

RULE 75.-RECORD ON APPEAL TO A COURT OF APPEALS

(a) Designation of Contents of Record on Appeal.

Promptly after an appeal to a court of appeals is

taken, the appellant shall serve upon the appellee

and file with the district court a designation of the

portions of the record, proceedings, and evidence to

be contained in the record on appeal, unless the ap-

pellee has already served and filed a designation.

Within 10 days after the service and filing of such a

designation, any other party to the appeal may

serve and file a designation of additional portions of

the record, proceedings, and evidence to be in-

cluded. If the appellee files the original designa-

tion, the parties shall proceed under subdivision (b)

of this rule as if the appellee were the appellant.

(b) Transcript.
If there be designated for inclusion any evidence

or proceeding at a trial or hearing which was steno-

graphically reported, the appellant shall file with his

designation a copy of the reporter's transcript of the

evidence or proceedings included in this designation.

If the designation includes only part of the re-

porter's transcript, the appellant shall file a copy of

such additional parts thereof as the appellee may

need to enable him to designate and file the parts

he desires to have added, and if the appellant fails

to do so the court on motion may require him to

furnish the additional parts needed. The copy so

filed by the appellant shall be available for the use

of the other parties. In the event that a copy of

the reporter's transcript or of the necessary por-
tions thereof is already on file, the appellant shall

not be required to file an additional copy. When

the rules of the court of appeals so require, the ap-

pellant shall furnish a second copy of the transcript

for use in the appellate court.

(c) Form of testimony.

Testimony of witnesses designated for inclusion

need not be in narrative form, but may be in ques-

tion and answer form. A party may prepare and

file with his designation a condensed statement in

narrative form of all or part of the testimony, and

any other party to the appeal, if dissatisfied with

the narrative statement, may require testimony in

question and answer form to be substituted for all or

part thereof.

(d) Statement of points.

No assignment of errors is necessary. If the

appellant does not designate for inclusion the com-

plete record and all the proceedings and evidence in

the action, he shall serve with his designation a

concise statement of the points on which he intends

to rely on the appeal.
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(e) Record to be abbreviated.
All matter not essential to the decision of the

questions presented by the appeal shall be omitted.
Formal parts of all exhibits and more than one copy
of any document shall be excluded. Documents
shall be abridged by omitting all irrelevant and for-
mal portions thereof. For any infraction of this
rule or for the unnecessary substitution by one party
of evidence in question and answer form for a fair
narrative statement proposed by another, the ap-
pellate court may withhold or impose costs as the
circumstances of the case and discouragement of
like conduct in the future may require; and costs
may be imposed upon offending attorneys or parties.

(f) Stipulation as to record.
Instead of serving designations as above provided,

the parties by written stipulation filed with the clerk
of the district court may designate the parts of the
record, proceedings, and evidence to be included in
the record on appeal.

(g) Record to be Prepared by Clerk-Necessary Parts.
The clerk of the district court, under his hand and

the seal of the court, shall transmit to the appellate
court a true copy of the matter designated by the
parties, but shall always include, whether or not
designated, copies of the following: the material
pleadings without unnecessary duplication; the
verdict or the findings of fact and conclusions of
law together with the direction for the entry of
judgment thereon; in an action tried without a jury,
the master's report, if any; the opinion; the judg-
ment or part thereof appealed from; the notice of
appeal with date of filing; the designations or stipu-
lations of the parties as to matter to be included in
the record; and any statement by the appellant of
the points on which he intends to rely. The matter
so certified and transmitted constitutes the record
on appeal. The clerk shall transmit with the record
on appeal a copy thereof when a copy is required by
the rules of the court of appeals. The copy of the
transcript filed as provided in subdivision (b) of
this rule shall be certified by the clerk as a part of
the record on appeal and the clerk may not require
an additional copy as a requisite to certification.

(h) Power of Court to Correct or Modify Record.
It is not necessary for the record on appeal to be

approved by the district court or judge thereof
except as provided in subdivisions (m) and (n) of
this rule and in Rule 76, but, if any difference arises
as to whether the record truly discloses what oc-
curred in the district court, the difference shall be
submitted to and settled by that court and the
record made to conform to the truth. If anything
material to either party is omitted from the record
on appeal by error or accident or is misstated
therein, the parties by stipulation, or the district
court, either before or after the record is trans-
mitted to the appellate court, or the appellate court,
on a proper suggestion or of its own initiative, may
direct that the omission or misstatement shall be
corrected, and if necessary that a supplemental
record shall be certified and transmitted by the clerk
of the district court. All other questions as to the
content and form of the record shall be presented
to the court of appeals.

.S05 0-59-vol. 6-21

(i) Order as to original papers or exhibits.
Whenever the district court is of opinion that

original papers or exhibits should be inspected by
the appellate court or sent to the appellate court in
lieu of copies, it may make such order therefor and
for the safekeeping, transportation, and return
thereof as it deems proper.

(j) Record for preliminary hearing in appellate court.
If, prior to the time the complete record on appeal

Is settled and certified as herein provided, a party
desires to docket the appeal in order to make in the
appellate court a motion for dismissal, for a stay
pending appeal, for additional security on the bond
on appeal or on the supersedeas bond, or for any in-
termediate order, the clerk of the district court at his
request shall certify and transmit to the appellate
court a copy of such portion of the record or pro-
ceedings below as is needed for that purpose.

(k) Several appeals.
When more than one appeal is taken to the same

court from the same judgment, a single record on
appeal shall be prepared containing all the matter
designated or agreed upon by the parties, without
duplication.

(1) Printing.
What part of the record on appeal filed in the

appellate court shall be printed and the manner of
the printing and the supervision thereof shall be as
prescribed In the rules of the court to which the
appeal is taken; but the type, paper, and dimensions
of printed matter in the court of appeals shall con-
form to the Rules of the Supreme Court relating to
records on appeals to that court.

(m) Appeals in Forma Pauperis.
Upon leave to proceed in forma pauperis, the dis-

trict court may by order specify some different and
more economical manner by which the record on
appeal may be prepared and settled, to the end that
the appellant may be enabled to present his case to
the appellate court.

(n) Appeals When No Stenographic Report Was Made.
In the event no stenographic report of the evidence

or proceedings at a hearing or trial was made, the
appellant may prepare a statement of the evidence
or proceedings from the best available means, in-
cluding his recollection, for use instead of a steno-
graphic transcript. This statement shall be served on
the appellee who may serve objections or propose
amendments thereto within 10 days after service
upon him. Thereupon the statement, with the objec-
tions or proposed amendments, shall be submitted
to the district court for settlement and approval and
as settled and approved shall be included by the clerk
of the court in the record on appeal.

(o) Rule for Transmission of Original Papers.
Whenever a court of appeals provides by rule for

the hearing of appeals on the original papers, the
clerk of the district court shall transmit them to
the appellate court in lieu of the copies provided
by this Rule 75. The transmittal shall be within
such time or extended time as is provided in Rule
73 (g), except that the district court by order may
fix a shorter time. The clerk shall transmit all
the original papers in the file dealing with the action
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or the proceeding in which the appeal is taken, with
the exception of such omissions as are agreed upon
by written stipulation of the parties on file, and
shall append his certificate identifying the papers
with reasonable definiteness. If a transcript of the
testimony is on file the clerk shall transmit that
also; otherwise the appellant shall file with the clerk
for transmission such transcript of the testimony as
he deems necessary for his appeal subject to the
right of an appellee either to file additional portions
or to procure an order from the district court re-
quiring the appellant to do so. After the appeal has
been disposed of, the papers shall be returned to
the custody of the district court. The provisions
of subdivisions (h), (j), (k), (1), (m), and (n) shall
be applicable but with reference to the original
papers as herein provided rather than to a copy
or copies. As amended Dec. 27, 1946, effective
March 19, 1948; Dec. 29, 1948, effective Oct. 20,
1949.

NoT's OF ADvrsoRy COMMrTTEE ON RuLEs

This rule applies only to appeals to a circuit court of
appeals, and not to the direct appeal from the district
court to the Supreme Court of the United States provided
for in Rule 72. Compare Equity Rule 75 (Record on Ap-
peal-Reduction and Preparation), Equity Rule 76 (Rec-
ord on Appeal-Reduction and Preparation-Costs-Cor-
rection of Omissions).

This rule continues U. S. C., Title 28, former § 764 (Opin-
ion, findings, and conclusions in action against United
States) in so far as that statute relates to the record on
appeal, and supersedes U. S. C., Title 28, former § 776 (Bill
of exceptions; authentication; signing of by judge). The
following statutes are modified in so far as they prescribe
a different record:

U. S. C., Title 28, former:
§ 862 (Removal of causes by former writ of error)
§ 863 (Transcript on appeals)
§ 865 (Printed transcript of record on appeal to

circuit court of appeals)
§ 866 (Printed record as part of transcript on ap-

peal to Supreme Court)
Compare Rules 8 and 10 of the Supreme Court of the

United States and rules of the various circuit courts of
appeals.

Compare U. S. C., Title 28. former § 864 (One record)
with the provision in the rule for a single record.

Note to Subdivision (c). This rule does not require the
narrative form of record nor does it forbid its use. It
allows a party to offer a narrative statement and permits
his adversary to reject it and substitute question and
answer form. The narrative form of testimony has been
adversely criticized by the bar, by a considerable section
of the bench, and by commentators. For a discussion of
this topic, see Griswold and Mitchell, The Narrative Rec-
ord in Federal Equity Appeals (1929), 42 Harv. L. Rev. 483;
Lane, Twenty Years Under the Federal Equity Rules
(1933), 46 Harv. L. Rev. 638, as well as the earlier articles
by Lane, which are cited therein; Stone, The Record on
Appeal in Civil Cases, 23 Va. L. Rev. 766 (1937); Hopkins,
Federal Equity Rules (8th ed., 1933). 307. n. 1. The only
states which still require the narrative form to be used
as in former Equity Rule 75 (b) are: Alabama (limited
to bills of exception) Cir. Court Rule 32 (Ala. Code Ann.
(Michie, 1928), p. 1939), Turner v. Thornton, 192 Ala. 98,

68 So. 813 (1915), Lone Star Cement Co. of La. v. Wilson,
231 Ala. 83, 163 So. 601 (1935); Arizona, Supreme Court
Rule iv (1), (7) (1928), (bills of exception, depositions,
statements of facts; but with alternative provision for
reporter's transcript. Supreme Court Rule iv (1). (13);
Ariz. Rev. Code Ann. (Struckmeyer, 1928) §§ 3863-3869);
Florida, Special Rule 1, Circuit Court Rules at Law, 5
Comp. Gen. Laws (1927) p. 4645-6 (with discretion to
trial court to order otherwise); Massachusetts (bills of
exception; compare Cornell-Andrews etc. Co. v. Boston &
Providence R. R., 215 Mass. 381, 387, 102 N. E. 625 (1913)
and Taylor v. Pierce Bros. Ltd., 219 Mass. 187, 106 N. E.
565 (1914) which indicate that the courts favor a narra-

tive form as opposed to question and answer form);
Missouri, (parol evidence in equity cases) Sup. Ct. Rule
7 (1934); Montana, Sup. Ct. Rule vii (1931); North Caro-
lina, Supreme Ct. Rule 19 (4) (N. C. Code Ann. (1935)
Appendix VII, p. 2668). Minnesota (Rule 8 (2) Sup.
Ct., 2 Minn. Stat. (Mason, 1927) p. 2118) and Missouri in
law when the parties disagree, Sup. Ct. Rule 6 (1934)
allow the narrative form optionally.

Of the 42 or 43 States which do not require the narra-
tive form of record, the division Is about equal between
(1) those which require that a transcript of the entire
evidence, as taken by the stenographer, be inserted in the
record on appeal so far as it relates to the errors relied
upon; for example, Michigan, Court Rules Ann. (Searl,
1933) Rules 66 (3) and 66 (7); New York, C. P. A. (1937)
§ 576; Ohio, Code Ann. (Throckmorton, 1936) § 12223-8,
12223-32; Wyoming, Rev. Stat. (1931) § 89-4905, and (2)
those which permit the full stenographic transcript of
relevant evidence to be used in the record on appeal at
the option of one of the parties or the court; for example,
California, Code Civ. Proc. (Deering, 1937) § 953a; Illi-
nois, Rev. Stat. (1937) ch. 110, § 259.36 (1) (c), (d);
Missouri, 1 Rev. Stat. (1929) § 1033; South Carolina, Code
(Michie, 1932) Sup. Ct. Rule 2, p. 1272.

Note to Subdivision (l). Some confusion exists as to
whether the district courts or the circuit courts of appeals
shall supervise the printing of records for the circuit courts
of appeals. This arises because of the act of February 13,
1911 (ch. 47, 36 Stat. 901; U. S. C., Title 28, former §§ 865,
866), which provides that on appeal to the circuit court
of appeals from a final judgment, the appellant shall
cause the record to be printed "under such rules as the
lower court shall prescribe". This seems to give the dis-
trict court charge of the printing of the record. In some
of the circuit courts of appeals the clerks claim the right
to supervise the printing of the record. In the Circuit
Court of Appeals of the Second Circuit, there is a rule
(Rule XXI) that in cases covered by the act of February
13, 1911, (appeals from final judgments) the appellant
shall cause the record to be printed (presumably under
the rules of the district court), but in other classes of
appeals the printing shall be supervised by the clerk of
the court of appeals. The Advisory Committee felt
obliged to deal with this subject because the act of Feb-
ruary 13, 1911 purports to impose some powers and duties
on the district courts in respect of printing records on
appeal. The Advisory Committee concluded that the dis-
trict courts should have nothing to do with the Super-
vision of printing in the upper courts; so it is provided
in Subdivision (1) of Rule 75 that this subject shall be
governed by the rules of the court to which the appeal
is taken.

If the rule had stopped there the result would have
been to supersede the provision in the act of February
13. 1911 which provides that printed records in the circuit
courts of appeals from final judgments of district courts
shall be "in such form as the Supreme Court of the
United States shall by rule prescribe." The desire to
preserve this authority In the Supreme Court explains
the presence in Subdivision (1) of the provision to that
effect. This power in the Supreme Court does not seem
to have been exercised. Its purpose was to enable the
Supreme Court to prescribe the form of type and dimen-
sions of printed matter in printed records in the circuit
courts of appeals so that extra copies of those records
might be used In the Supreme Court without reprinting.
Rules of the Supreme Court (13 and 26) now provide
that in cases of appeals to the Supreme Court or where
the record below is reprinted for the use of the Supreme
Court, the work shall be done under the supervision
of the clerk and the size of type and dimensions of printed
matter are specified. On the other hand, Supreme Court
Rule 38. relating to review on certiorari provides In para-
graph 7. that when certiorari is granted, it is permissible
to use printed copies of the record "as printed below."
Printed records in the respective United States circuit
courts of appeals are not uniform and do not always
conform to the rules of the Supreme Court respecting
the dimensions of printed matter or of size of type or
spacing between lines.

It will be noted that there is nothing In this rule or in
the present rules of the Supreme Court which prevent
the use of printed exhibits. It is customary in patent
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cases to insert in the record printed copies of patents,
as they come from the Government Printing Office and
that practice may be continued.

Consideration was given by the Committee to the ques-
tion whether in the circuit courts of appeals the super-
vision of printing and the designation of printers should
be in the hands of the clerk of that court or whether
appellants should be allowed to take charge of the print-
ing and make their own arrangements therefor, subject
to rules as to the form of the print. There has been
some complaint from lawyers that printing done under
the supervision of clerks costs substantially more than
where the parties engage their own printers. This is a
problem outside of the province of district court rules
and should be settled by the rules of the appellate courts.
The question whether the records in the circuit courts
of appeals should be printed or cases heard on typewritten
records is also a matter to be settled by the rules of
the appellate courts. As this rule is drawn any United
States circuit court of appeals which is willing to hear
an appeal on a typewritten record may do so by requir-
ing appellant to furnish sufficient typewritten copies
of the record on appeal.

NOTEs or ADvIsORY COMMrTTEE oN AMxNDs awrs To RULEs

Note 1. Subdivision (a). Under amended subdivision
(a) an appellee may take the initiative in preparing the
record for transmission to the appellate court under the
terms of Rule 75 If he desires to expedite the hearing of
the appeal. The party desiring to appeal must still take
the first step of filing the notice of appeal required by
Rule 73 (a), but thereafter the appellee should be able to
avoid unnecessary or perhaps deliberate delay on the
part of the appellant. The rights of the appellant to a
record adequate to present his case are fully protected,
since he Is accorded all the rights the appellee would
normally have had to designate material to be included.
For a somewhat similar device, permitting the appellee
"to expedite the appeal" by filing the complete record
as soon as it is prepared, see Rule 15 (d) of the United
States Court of Appeal for the District of Columbia.

Subdivision (b). The changes in subdivision (b) elimi-
nate the necessity for a second copy of the transcript,
except when the rules of the circuit court of appeals so
require. Correspondence with the clerks of the various
circuit courts of appeals has disclosed that the majority
think the extra copy required by the original rule un-
necessary. Particularly where the record is to be printed
should one copy be adequate, just as are other original
records of the court.

Subdivision (d). The phrase added at the beginning
of subdivision (d) emphasizes that assignments of error
are not to be required or included in the record on
appeal. See Mutual Benefit Health & Accident Ass'n. v.
Snyder, C. C. A. 6th, 1940, 109 F. 2d 469; Starfred Prop-
erties. Inc. v. Ettinger, C. C. A. 2d, 1943, 131 F. 2d 575.
Cf. Keeley v. Mutual Life Ins. Co. of New York, C. C. A.
7th, 1940, 113 P. 2d 633. See also Commentary, Abolition
of Assignments of Error, 1944, 7 Fed. Rules Serv. 980.

Subdivision (g). The change in the third sentence of
the subdivision is necessary because of the changes in
subdivision (b). The addition of the last sentence carries
out the intent of subdivision (b) that one copy of the
transcript shall be sufficient for all purposes, unless an
additional copy is expressly required by the rules of the
circuit court of appeals.

Subdivision (h). The title of this subdivision has been
changed to indicate more clearly the scope of the rule
stated. The reference to subdivisions (m) and (n) is
made necessary by the proposed addition of these sub-
divisions to Rule 75. The reference to Rule 76 corrects
an omission in the original rule. The last sentence
operates to define exactly the limits of the district court's
power under the subdivision. Thus the district court has
no power to add to or subtract from the designated
record, except insofar as it may be necessary to correct
omissions or misstatements or comply with the added
provisions of subdivisions (m) and (n). See also Treasure
Imports, Inc. v. Henry Amdur & Sons, Inc., C. C. A. 2d,
1942, 127 F. 2d 3; United States v. Forness, C. C. A. 2d,
1942, 125 F. 2d 928, cert. den., 1942, 316 U. S. 694, 62

S. Ct. 1293; Will am Howard Hay Foundation, Inc. v.
Safety Harbor Sanatorium, Inc., C. C. A. 5th, 1944, 141

F. 2d 952; Westmoreland Asbestos Co., Inc. v.. Johns-
Manville Corp., S. D. N. Y. 1940, 3 Fed. Rules Serv. 75h.1,
Case 1, 1 F. R. D. 249; Petition of Pahlberg, S. D. N. Y.
1942, 2 F. R. D. 533, 6 Fed. Rules Serv. 75h.1, Case 1:
Prichard v. Nelson, W. D. Va. 1943, 55 F. Supp. 506, 7
Fed. Rules Serv. 75h.1, Case 1.

Subdivision (m). This subdivision permits a relaxation
of the normal requirements for a record under Rule 75,
in order that a pauper appellant may not be deprived of
his right to appeal. Without such a provision some
difficulty has been encountered In pauper appeals, as
evidenced by Hall v. Gordon, App. D. C. 1941, 74 App.
D. C. 24, 119 F. 2d 463, and Middleton v. Hartford Accident
& Indemnity Co., C. C. A. 5th, 1941, 119 F. 2d 721.

Subdivision (n). Subdivision (n) provides a method
whereby a record may be prepared in the perhaps rare
case where there is no reporter present at all and no
stenographic report Is made of the proceedings. Normally,
these situations are now unlikely in view of Public Law
222, 78th Cong., c. 3, § 1, 2d Sess., approved Jan. 20,
1944, 28 U. S. C., formerly § 9a (now §§ 550, 604, 753, 1915,
1920) providing for the appointment of official court re-
porters, prescribing their duties and providing for the
payment by the United States of fees for transcripts for
appeals in forma pauperis. It is believed, however, that
the provisions of subdivision (n) may nevertheless be
helpful as supplemental safeguards to prevent injustice
in unusual cases. There Is nothing in the subdivision
inconsistent with the new statute.

Subdivision (o). The addition of subdivision (a) to
rule 75 is in response to the suggestion of circuit judges
that such a provision would be helpful to those circuit
courts of appeals which desire to permit the transmittal
of the original papers in the proceeding rather than a
copy or a "transcript" of the papers. This course avoids
the delay and expense entailed by the preparation of copies
and gives the appellate court the advantage of having
before it the original papers just as they were presented
to the trial court. It appears particularly appropriate
for those appellate courts which by rule have dispensed
with formal printing of the record. The provision In the
subdivision dealing with the time in which the clerk
shall act gives the parties an opportunity to inspect
papers while preparing their briefs.

Note 2. It has been suggested that the procedure now
provided for in these rules allowing parties to designate
what is to be Included in the record on appeal should be
abolished, and that the rules should provide that the
record shall be made up under the supervision and with
the approval of the district judge. The suggestion is
based on the argument that when lawyers make up the
record without approval of the district judge, they incorpo-
rate much useless or superfluous matter which adds to
the burdens of the circuit court of appeals. This sugges-
tion has been carefully considered by the Committee. The
present system providing for designation by the parties
of what is to be included in the record on appeal has been
the system prescribed by the equity rules for many years
and has generally worked to the satisfaction of the bench
and bar. The idea that a district judge will relieve the
appellate court of some labor by himself combing over the
proposed record and eliminating superfluous matter is not
likely to be effective. District judges are very busy, and if
a record is submitted to them, satisfactory to counsel, It is
unlikely that they would drop their other duties and try
to comb superfluous matter to diminish the appellate
court's burdens. Granting to the district judges an oppor-
tunity to supervise the record has not been generally
favored by them.

Furthermore, It is thought that a lawyer has a right to
have Incorporated in the record anything which actually
occurred in the trial court which he thinks necessary to
make his points on appeal. There have been occasions-
fortunately rare-where a district judge has refused, in
settling a case or bill of exceptions, to include matters
which actually occurred in the trial court. The general
trend Is all against limiting by action of the district court
the material to go Into the record on appeal. On the con-
trary, some of the circuit judges have suggested that on
appeal the district court send up its entire original record
in the case, to save the parties the expense of getting up
a copy of parts for certification, and one of the proposed
amendments of Rule 75 (subdivision (o)) deals with that
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proposition. The circuit courts of appeals usually have
rules as to what portions of the record need be printed
or called to the attention of the court.

AMENDMENTS

1948-The amendment effective October 1949 made no
change except the deletion of the word "circuit" before
the words "court of appeals" in the title of the rule, and
in the first sentence of subdivision (a); in the last sen-
tence of subdivision (b); in the third sentence of sub-
division (g); in the last sentence of subdivision (h); in
subdivision (1); and in the first sentence of subdivision
(0).

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REFERENCES

Agreed statement as record on appeal, see rule 76.
Notice of appeal, see rule 73 (b).
Record on appeal in direct appeals to Supreme Court,

see rule 72, and various rules of Courts of Appeals.
Reporters' transcript of proceedings, see section 753 of

this title.
Time for docketing record on appeal, see rule 73 (g).
Transcript and record on appeal in forma pauperis pro-

ceedings, see sections 753 (f) and 1915 of this title.

SUPREME COURT RULES
Form of printed records, see rule 39, this Appendix.

FEDERAL RULES OF CRIMINAL PROCEDURE

Bills of exceptions abolished, see note of advisory com-
mittee under rule 39, Appendix, Title 18, Crimes and
Criminal Procedure.

Citations and assignments of errors abolished, see rule
37 (a) (1).

Record on appeal, see rule 39 (b).
RULES OF THE UNITED STATES COURT OF CLAIMS

Federal Tort Claims Act civil actions, this rule appli-
cable on appeal from District Court to Court of Claims,
see rule 69, this Appendix.

RULE 76.-RECORD ON APPEAL TO A COURT OF APPEALS;

AGREED STATEMENT

When the questions presented by an appeal to a
court of appeals can be determined without an ex-
amination of all the pleadings, evidence, and pro-
ceedings in the court below, the parties may prepare
and sign a statement of the case showing how the
questions arose and were decided in the district
court and setting forth only so many of the facts
averred and proved or sought to be proved as are
essential to a decision of the questions by the ap-
pellate court. The statement shall include a copy
of the judgment appealed from a copy of the notice
of appeal with its filing date, and a concise state-
ment of the points to be relied on by the appellant.
If the statement conforms to the truth, it, together
with such additions as the court may consider neces-
sary fully to present the questions raised by the
appeal, shall be approved by the district court and
shall then be certified to the appellate court as the
record on appeal. As amended Dec. 29, 1948,
effective Oct. 20, 1949.

NOTES OF ADVISORY COMMITTEE ON RULES

Compare former Equity Rule 77 (Record on Appeal-
Agreed Statement). Its provisions are adopted with ap-
propriate modifications to conform to these rules.

AMENDMENTS

1948-The amendment effective October 1949 merely
struck out the word "circuit" before "court of appeals"
in the title and in the first sentence.

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(c).

CROSS REFERENCES

Notice of appeal, see rule 73 (b).
Record on appeal generally, see rule 75.
Statement of points on appeal, see rule 75 (d).

RULES OF THE UNrrED STATES COURT OF CLAIMS

Federal Tort Claims Act civil actions, this rule appli-
cable on appeal from District Court to Court of Claims,
see rule 69, this Appendix.

X.-DISTRICT COURTS AND CLERKS

RULE 77.-DISTRICT COURTS AND CLERKS

(a) District courts always open.
The district courts shall be deemed always open

for the purpose of filing any pleading or other proper
paper, of issuing and returning mesne and final proc-
ess, and of making and directing all Interlocutory
motions, orders, and rules.

(b) Trials and hearings; orders in chambers.
All trials upon the merits shall be conducted in

open court and so far as convenient in a regular
court room. All other acts or proceedings may be
done or conducted by a judge In chambers, without
the attendance of the clerk or other court officials
and at any place either within or without the dis-
trict; but no hearing, other than one ex parte, shall
be conducted outside the district without the consent
of all parties affected thereby.

(c) Clerk's office and orders by clerk.
The clerk's office with the clerk or a deputy in

attendance shall be open during business hours on
all days except Sundays and legal holidays. All
motions and applications in the clerk's office for is-
suing mesne process, for issuing final process to en-
force and execute judgments, for entering defaults
or Judgments by default, and for other proceedings
which do not require allowance or order of the court
are grantable of course by the clerk; but his action
may be suspended or altered or rescinded by the
court upon cause shown.

(d) Notice of orders or judgments.
Immediately upon the entry of an order or Judg-

ment the clerk shall serve a notice of the entry by
mail in the manner provided for in Rule 5 upon every
party affected thereby who is not in default for fail-
ure to appear, and shall make a note in the docket of
the mailing. Such mailing is sufficient notice for all
purposes for which notice of the entry of an order
is required by these rules; but any party may in addi-
tion serve a notice of such entry in the manner pro-
vided in Rule 5 for the service of papers. Lack of
notice of the entry by the clerk does not affect the
time to appeal or relieve or authorize the court to
relieve a party for failure to appeal within the time
allowed, except as permitted in Rule 73 (a). As
amended Dec. 27, 1946, effective March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule states the substance of U. S. C., Title 28,
formerly § 13 (now § 452) (Courts open as courts of ad-
miralty and equity). Compare former Equity Rules 1
(District Court Always Open For Certain Purposes-
Orders at Chambers), 2 (Clerk's Office Always Open, Ex-
cept, Etc.), 4 (Notice of Orders), and 5 (Motions Grant-
able of Course by Clerk).

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. Rule 77 (d) has been amended to avoid such
situations as the one arising in Hill v. Hawes, 1944, 320
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U. S. 520. In that case, an action instituted in the District
Court for the District of Columbia, the clerk failed to give
notice of the entry of a judgment for defendant as
required by Rule 77 (d). The time for taking an appeal
then was 20 days under Rule 10 of the Court of Appeals
(later enlarged by amendment to thirty days), and due to
lack of notice of the entry of judgment the plaintiff failed
to file his notice of appeal within the prescribed time.
On this basis the trial court vacated the original judg-
ment and then reentered it, whereupon notice of appeal
was filed. The Court of Appeals dismissed the appeal as
taken too late. The Supreme Court, however, held that
although Rule 77 (d) did not purport to attach any conse-
quence to the clerk's failure to give notice as specified, the
terms of the rule were such that the appellant was entitled
to rely on it, and the trial court in such a case, in the
exercise of a sound discretion, could vacate the former
Judgment and enter a new one, so that the appeal would
be within the allowed time.

Because of Rule 6 (c), which abolished the old rule that
the expiration of the term ends a court's power over its
judgment, the effect of the decision in Hill v. Hawes is to
give the district court power, in Its discretion and without
time limit, and long after the term may have expired, to
vacate a judgment and reenter it for the purpose of reviv-
ing the right of appeal. This seriously affects the finality
of judgments. See also proposed Rule 6 (c) and Note;
proposed Rule 60 (b) and Note; and proposed Rule 73 (a)
and Note.

Rule 77 (d) as amended makes it clear that notification
by the clerk of the entry of a judgment has nothing to do
with the starting of the time for appeal; that time starts
to run from the date of entry of judgment and not from
the date of notice of the entry. Notification by the clerk
is merely for the convenience of litigants. And lack of
such notification in itself has no effect upon the time for
appeal; but in considering an application for extension of
time for appeal as provided in Rule 73 (a), the court may
take into account, as one of the factors affecting its deci-
sion, whether the clerk failed to give notice as provided in
Rule 77 (d) or the party failed to receive the clerk's notice.
It need not, however, extend the time for appeal merely
because the clerk's notice was not sent or received. It
would, therefore, be entirely unsafe for a party to rely on
absence of notice from the clerk of the entry of a judg-
ment, or to rely on the adverse party's failure to serve
notice of the entry of a judgment. Any party may, of
course, serve timely notice of the entry of a Judgment
upon the adverse party and thus preclude a successful
application, under Rule 73 (a), for the extension of the
time for appeal.

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

CROSS REFERENCES

Books and records kept by clerk and entries therein, see
rule 79.

Courts always open, see section 452 of this title.
Entry of default judgment by clerk, see rule 55 (b) (1).
Execution, see rule 69.
Service of papers on attorney or party, see rule 5.
Time for notice of appeal, see rule 73 (a).

FEDERAL RULES OF CRIMINAL PROCEDURE

Courts always open. see rule 56, Title 18, Appendix,
Crimes and Criminal Procedure.

RULE 78.-MOTION DAY

Unless local conditions make it impracticable,
each district court shall establish regular times and

places, at intervals sufficiently frequent for the

prompt dispatch of business, at which motions re-

quiring notice and hearing may be heard and dis-

posed of; but the judge at any time or place and

on such notice, if any, as he considers reasonable

may make orders for the advancement, conduct, and

hearing of actions.

To expedite its business, the court may make pro-

vision by rule or order for the submission and de-

termination of motions without oral hearing upon
brief written statements of reasons in support and
opposition.

NOTES OF ADVISORY COMMITTEE ON RULES

Compare former Equity Rule 6 (Motion Day) with the
first paragraph of this rule. The second paragraph au-
thorizes a procedure found helpful for the expedition of
business in some of the Federal and State courts. See
Rule 43 (e) of these rules dealing with evidence on mo-
tions. Compare Civil Practice Rules of the Municipal
Court of Chicago (1935), Rules 269, 270, 271.

CROSS REFERENCES

Local rules not to be inconsistent with these rules, see
rule 83.

Motions and other papers, see rule 7 (b).
Service of affidavits in support of and in opposition to

motions, see rule 6 (d).
Time for noticing motions, see rule 6 (d).
Use of affidavits on motions, see rule 43 (e).

FEDERAL RULES OF CRIMINAL PROCEDURE

Motions, see rules 45 (d), (e), 47, 49, Title 18, Appendix,
Crimes and Criminal Procedure.

RULE 79.-BOOKS AND RECORDS KEPT BY THE CLERK AND
ENTRIES THEREr

(a) Civil Docket.
The clerk shall keep a book known as "civil

docket" of such form and style as may be prescribed
by the Director of the Administrative Office of the
United States Courts with the approval of the Judi-
cial Conference of the United States, and shall enter
therein each civil action to which these rules are
made applicable. Actions shall be assigned con-
secutive file numbers. The file number of each
action shall be noted on the folio of the docket
whereon the first entry of the action is made. All
papers filed with the clerk, all process issued and
returns made thereon, all appearances, orders, ver-
dicts, and judgments shall be noted chronologically
in the civil docket on the folio assigned to the action
and shall be marked with its file number. These
notations shall be brief but shall show the nature
of each paper filed or writ issued and the substance
of each order or judginent of the court and of the
returns showing execution of process. The notation
of an order or judgment shall show the date the
notation is made. When in an action trial by jury
has been properly demanded or ordered the clerk
shall enter the word "jury" on the folio assigned to
that action.

(b) Civil Judgments and Orders.
The clerk shall keep, in such form and manner as

the Director of the Administrative Office of the
United States Courts with the approval of the Judi-
cial Conference of the United States may prescribe,
a correct copy of every final judgment or appealable

order, or order affecting title to or lien upon real or
personal property, and any other order which the

court may direct to be kept.

(c) Indices; calendars.
Suitable indices of the civil docket and of every

civil judgment and order referred to in subdivision
(b) of this rule shall be kept by the clerk under

the direction of the court. There shall be prepared
under the direction of the court calendars of all

actions ready for trial, which shall distinguish "jury

actions" from "court actions."
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(d) Other Books and Records of the Clerk.
The clerk shall also keep such other books and

records as may be required from time to time by
the Director of the Administrative Office of the
United States Courts with the approval of the
Judicial Conference of the United States. As
amended Dec. 27, 1946, effective March 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.

NOTEs oF ADVISORy COMMITTEE ON RULES
Compare Equity Rule 3 (Books Kept by Clerk and Entries

Therein). In connection with this rule, see also the fol-
lowing statutes of the United States:

U. S. C., Title 5:
§ 301 (Officials for Investigation of official acts, rec-

ords and accounts of marshals, attorneys,
clerks of courts, United States commis-
sioners, referees and trustees)

1 318 (Accounts of district attorneys)
U. S. C., Title 28, former:

§ 556 (Clerks of district courts; books open to in-
spection)

9 567 (Same; accounts)
1 568 (Same; reports and accounts of moneys re-

ceived; dockets)
9 813 (Indices of judgment debtors to be kept by

clerks)
And see "Instructions to United States Attorneys, Mar-

shals, Clerks and Commissioners" issued by the Attorney
General of the United States.

NOTES Or ADVISORY COMMITTEE ON AMENDMENTS TO RULEs
Note. Subdivision (a). The amendment substitutes

the Director of the Administrative Office of the United
States Courts, acting subject to the approval of the
Judicial Conference of Senior Circuit Judges, in the place
of the Attorney General as a consequence of and in
accordance with the provisions of the act establishing
the Administrative Office and transferring functions
thereto. Act of August 7, 1939, ch. 501, §§ 1-7, 53 Stat.
1223, 28 U. S. C. formerly §§ 444-450 (now §§ 601--610).

Subdivision (b). The change in this subdivision does
not alter the nature of the judgments and orders to be
recorded in permanent form but it does away with the
express requirement that they be recorded in a book.
This merely gives latitude for the preservation of court
records in other than book form, if that shall seem
advisable, and permits with the approval of the Judicial
Conference the adoption of such modern, space-saving
methods as microphotography. See Proposed Improve-
ments In the Administration of the Offices of Clerks of
United States District Courts, prepared by the Bureau
of the Budget, 1941, 38--42. See also Rule 55, Federal
Rules of Criminal Procedure [following section 687 of
Title 18 U. S. C.].

Subdivision (c). The words "Separate and" have been
deleted as unduly rigid. There is no sufficient reason
for requiring that the indices in all cases be separate;
on the contrary, the requirement frequently increases the
labor of persons searching the records as well as the labor
of the clerk's force preparing them. The matter should
be left to administrative discretion.

The other changes in the subdivision merely conform
with those made in subdivision (b) of the rule.

Subdivision (d). Subdivision (d) is a new provision
enabling the Administrative Office, with the approval of
the Judicial Conference, to carry out any Improvements
in clerical procedure with respect to books and records
which may be deemed advisable. See report cited In
Note to subdivision (b), supra.

AMENDMENTS

1948-The amendment effective October 1949 substi-
tuted the name, "Judicial Conference of the United
States," for "Judicial Conference of Senior Circuit
Judges," in the first sentence of subdivision (a), and
in subdivisions (b) and (d).

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(b), (c).

CROSS REzvsMCES
Entry of judgment, see rule 58.
Examination of court dockets by Director of Admin-

istrative Office of the United States Courts, see section
604 of this title.

Filing of pleading and other papers with clerk or judge,
see rule 5 (e).

Lien of judgment, see section 1962 of this title.
Notice of entry of judgment or order, see rule 77 (d).
Obsolete papers disposed of in accordance with rules

of Judicial Conference of the United States, see section
457 of this title.

Registration of judgments for money or property in
other districts, see section 1963 of this title.

Return of execution of process, see rule 4 (g).
Survey and recommendation of Judicial Conference

of the United States, see section 331 of this title.
Time for serving demand for jury trial, see rule 38 (b).

FEDERAL RULES OF CRIMINAL PROCEDURE

Notice of entry of orders by clerk, see rule 49 (c), Title
18, Appendix, Crimes and Criminal Procedure.

Records, see rule 55.

RULE 80.---STENOGRAPHER; STENOGRAPHIC REPORT OR
TRANSCRIPT AS EVIDENCE

(a) Abrogated.

(b) Abrogated.

(c) Stenographic report or transcript as evidence.
Whenever the testimony of a witness at a trial or

hearing which was stenographically reported is ad-

missible in evidence at a later trial, it may be proved

by the transcript thereof duly certified by the person

who reported the testimony. As amended Dec. 27,
1946, effective March 19, 1948.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a). This follows substantially
former Equity Rule 50 (Stenographer-Appointment-
Fees). [This subdivision was abrogated. See amend-
ment note of Advisory Committee below.]

Note to Subdivision (b). See Reports of Conferences of
Senior Circuit Judges with the Chief Justice of the United
States (1936), 22 A. B. A. J. 818, 819; (1937), 24 A. B. A. J.
75, 77. [This subdivision was abrogated. See amend-
ment note of Advisory Committee below.]

Note to Subdivision (c). Compare Iowa Code (1935)
I 11353.

NOTES OF ADVISORY COMMITTEE ON AMENDMENTS TO RULES

Note. Subdivisions (a) and (b) of Rule 80 have been
abrogated because of Public Law 222, 78th Cong., ch. 3,
2d Sess., approved Jan. 20, 1944, 28 U. S. C. formerly § 9a
(now Hi 550, 604, 753, 1915, 1920), providing for the ap-
pointment of official stenographers for each district court,
prescribing their duties, providing for the furnishing of
transcripts, the taxation of the fees therefor as costs and
other related matters. This statute has now been imple-
mented by Congressional appropriation available for the
fiscal year beginning July 1, 1945.

Subdivision (c) of Rule 80 (Stenographic Report or
Transcript as Evidence) has been retained unchanged.

EFEcTrvx DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86
(b).

CROSS REFERENCES

Appointment and compensation of court reporters, see
section 753 of this title.

Fees for transcripts of court reporters, see section 753 of
this title.

Fees of court reporter for stenographic transcript tax-
able as costs, see section 1920 (2) of this title.

Payment by United States for fees for transcripts and
printing record on appeal furnished persons proceeding
in forma pauperis, see sections 753 (f) and 1915 of this
title.

Proof of official record, see rule 44.

Rule 80 Page 5208



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

XI. GENERAL PROVISIONS

RULE 81.-APPLICABILITy IN GENERAL

(a) To What Proceedings Applicable.
(1) These rules do not apply to proceedings in

admiralty. They do not apply to proceedings in
bankruptcy or proceedings in copyright under Title
17, U. S. C., except in so far as they may be made
applicable thereto by rules promulgated by the
Supreme Court of the United States. They do not
apply to probate, adoption, or lunacy proceedings
in the United States District Court for the District
of Columbia except to appeals therein.

(2) In the following proceedings appeals are gov-
erned by these rules, but they are not applicable
otherwise than on appeal except to the extent that
the practice in such proceedings is not set forth
in statutes of the United States and has heretofore
conformed to the practice in actions at law or suits
in equity: admission to citizenship, habeas corpus,
quo warranto, and forfeiture of property for viola-
tion of a statute of the United States. The require-
ments of Title 28, U. S. C., § 2253, relating to certifi-
cation of probable cause in certain appeals in habeas
corpus cases remain in force.

(3) In proceedings under Title 9, U. S. C., relating
to arbitration, or under the Act of May 20, 1926, ch.
347, § 9 (44 Stat. 585), U. S. C., Title 45, § 159, relating
to boards of arbitration of railway labor disputes,
these rules apply to appeals, but otherwise only to
the extent that matters of procedure are not pro-
vided for in those statutes. These rules apply (1)
to proceedings to compel the giving of testimony or
production of documents in accordance with a sub-
poena issued by an officer or agency of the United
States under any statute of the United States except
as otherwise provided by statute or by rules of the
district court or by order of the court in the pro-
ceedings, and (2) to appeals in such proceedings.

(4) These rules do not alter the method prescribed
by the Act of February 18, 1922, ch. 57, § 2 (42 stat.
388), U. S. C., Title 7, § 292; or by the Act of June
10, 1930, ch. 436, § 7 (46 Stat. 534), as amended,
U. S. C., Title 7, § 499g (c), for instituting proceed-
ings in the United States district courts to review
orders of the Secretary of Agriculture; or prescribed
by the Act of June 25, 1934, ch. 742, § 2 (48 Stat.
1214), U. S. C., Title 15, § 522, for instituting pro-
ceedings to review orders of the Secretary of Com-
merce; or prescribed by the Act of February 22, 1935,
ch. 18, § 5 (49 Stat. 31), U. S. C., Title 15, § 715d (c),
as extended, for instituting proceedings to review
orders of petroleum control boards; but the conduct
of such proceedings in the district courts shall be
made to conform to these rules so far as applicable.

(5) These rules do not alter the practice in the
United States district courts prescribed in the Act
of July 5, 1935, ch. 372, §§ 9 and 10 (49 Stat. 453), as
amended, U. S. C., Title 29, §§ 159 and 160, for be-
ginning and conducting proceedings to enforce or-
ders of the National Labor Relations Board; and in
respects not covered by those statutes, the practice
in the district courts shall conform to these rules so
far as applicable.

(6) These rules apply to proceedings for enforce-
ment or review of compensation orders under the

Longshoremen's and Harbor Workers' Compensation
Act, Act of March 4, 1927, ch. 509, §H 18, 21 (44 Stat.
1434, 1436), as amended, U. S. C. Title 33, §§ 918, 921,
except to the extent that matters of procedure are
provided for in that Act. The provisions for service
by publication and for answer in proceedings to
cancel certificates of citizenship under the Act of
October 14, 1940, ch. 376, § 338 (54 Stat. 1158),
U. S. C., Title 8, § 738, remain in effect.

(7) Abrogated, eff. Aug. 1, 1951. Supreme Court
Order, April 30, 1951.

(b) Scire facias and mandamus.
The writs of scire facias and mandamus are abol-

ished. Relief heretofore available by mandamus or
scire facias may be obtained by appropriate action or
by appropriate motion under the practice prescribed
In these rules.

(c) Removed Actions.
These rules apply to civil actions removed to the

United States district courts from the state courts
and govern procedure after removal. Repleading is
not necessary unless the court so orders. In a re-
moved action in which the defendant has not an-
swered, he shall answer or present the other defenses
or objections available to him under these rules
within 20 days after the receipt through service or
otherwise of a copy of the initial pleading setting
forth the claim for relief upon which the action or
proceeding is based, or within 20 days after the
service of summons upon such initial pleading, then
filed, or within 5 days after the filing of the petition
for removal, whichever period is longest. If at the
time of removal all necessary pleadings have been
served, a party entitled to trial by jury under Rule
38 shall be accorded it, if his demand therefor is
served within 10 days after the petition for removal
is filed if he is the petitioner, or if he is not the
petitioner within 10 days after service on him of the
notice of filing the petition.

(d) Abrogated, eff. Oct. 20, 1949. Supreme Court
Order, Dec. 29, 1948.

(e) Law Applicable.
Whenever in these rules the law of the state in

which the district court is held is made applicable,
the law applied in the District of Columbia governs
proceedings in the United States District Court for
the District of Columbia. When the word "state" is
used, it includes, if appropriate, the District of
Columbia. When the term "statute of the United
States" is used, it includes, so far as concerns pro-
ceedings in the United States District Court for the
District of Columbia, any Act of Congress locally
applicable to and in force in the District of Colum-
bia. When the law of a state is referred to, the
word "law" includes the statutes of that state and
the state judicial decisions construing them.

(f) References to officer of the United States.
Under any rule in which reference is made to an

officer or agency of the United States, the term
"officer" includes a collector of internal revenue, a
former collector of internal revenue, or the personal
representative of a deceased collector of internal
revenue. As amended Dec. 28, 1939, effective Apr.
3, 1941; Dec. 27, 1946, effective March 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.
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NOTES Op ADVISORY COMMrTZEE ON RULES

Note to Subdivision (a). Paragraph (1) : Compare the
enabling act, act of June 19, 1934, U. S. C., Title 28,
formerly § 723b (now § 2072) (Rules in actions at law;
Supreme Court authorized to make) and formerly § 723c
(now § 2072) (Union of equity and action at law rules;
power of Supreme Court). For the application of these
rules in bankruptcy and copyright proceedings, see Orders
xxxvi and xxxvii in Bankruptcy and Rule 1 of Rules of
Practice and Procedure under § 25 of the copyright act,
act of March 4, 1909, U. S. C., Title 17, § 25 (now § 101)
(Infringement and rules of procedure).

For examples of statutes which are preserved by para-
graph (2) see: U. S. C., Title 8, ch. 9 (Naturalization);
Title 28, former ch. 14 (Habeas corpus); Title 28, former
§§ 377a-377c (Quo warranto); and such forfeiture
statutes as U. S. C., Title 7, former § 116 (Misbranded
seeds, confiscation), and Title 21, formerly § 14 (now § 334
(b)) (Pure Food and Drug Act-condemnation of adul-
terated or misbranded food; procedure). See also 443
Cans of Frozen Eggs Product v. U. S., 226 U. S. 172, 33 S.
Ct. 50, 57 L. Ed. 174 (1912).

For examples of statutes which under paragraph (7)
will continue to govern procedure in condemnation
cases, see U. S. C., Title 40, § 258 (Condemnation of realty
for sites for public building, etc., procedure); U. S. C.,
Title 16, § 831x (Condemnation by Tennessee Valley Au-
thority); U. S. C., Title 40, § 120 (Acquisition of lands
for public use in District of Columbia); Title 40, ch. 7
(Acquisition of lands in District of Columbia for use

of United States: condemnation).
Note to Subdivision (b). Some statutes which will be

affected by this subdivision are:
U. S. C.. Title 7:

§ 222 (Federal Trade Commission powers adopted
for enforcement of Stockyards Act) (By
reference to Title 15, § 49)

U. S. C., Title 15:
§ 49 (Enforcement of Federal Trade Commission

orders and antitrust laws)
§ 77t (c) (Enforcement of Securities and Exchange

Commission orders and Securities Act
of 1933)

§ 78u (f) (Same; Securities Exchange Act of 1934)
§ 79r (g) (Same; Public Utility Holding Company

Act of 1935)
U. S. C., Title 16:

§ 820 (Proceedings in equity for revocation or to
prevent violations of license of Federal
Power Commission licensee)

§ 825m (b) (Mandamus to compel compliance with
Federal Water Power Act. etc.)

U. S. C., Title 19:
§ 1333 (c) (Mandamus to compel compliance with

orders of Tariff Commission, etc.)
U. S. C., Title 28, former:

§ 377 (Power to issue writs)
§ 572 (Fees, attorneys, solicitors and proctors)
§ 778 (Death of parties; substitution of executor

or administrator). Compare Rule 25 (a)
(Substitution of parties; death), and the
note thereto.

U. S. C., Title 33:
§ 495 (Removal of bridges over navigable waters)

U. S. C., Title 45:
§ 88 (Mandamus against Union Pacific Railroad

Company)
§ 153 (p) (Mandamus to enforce orders of Adjust-

ment Board under Railway Labor Act)
§ 185 (Same; National Air Transport Adjustment

Board) (By reference to 1 153)
U. S. C., Title 47:

§ 11 (Powers of Federal Communications Commis-
sion)

1 401 (a) (Enforcement of Federal Communica-
tions Act and orders of Commission)

§ 406 (Same; compelling furnishing of facilities;
mandamus)

U. S. C., Title 49:
§ 19a (1) (Mandamus to compel compliance with

Interstate Commerce Act)

U. S. C., Title 49--Continued
§ 20 (9) (Jurisdiction to compel compliance with

interstate commerce laws by man-
damus)

For comparable provisions in state practice see Ill.
Rev. Stat. (1937), ch. 110, § 179; Calif. Code Cv. Proc.
(Deering, 1937) § 802.

Note to Subdivision (c). Such statutes as the follow-
ing dealing with the removal of actions are substantially
continued and made subject to these rules:

U. S. C., Title 28, former:
§ 71 (Removal of suits from state courts)
§ 72 (Same; procedure)
§ 73 (Same; suits under grants of land from dif-

ferent states)
§ 74 (Same; causes against persons denied civil

rights)
§ 75 (Same; petitioner in actual custody of state

court)
§ 76 (Same; suits and prosecutions against revenue

officers)
§ 77 (Same; suits by aliens)
§ 78 (Same; copies of records refused by clerk of

state court)
§ 79. (Same; previous attachment bonds or orders)
§ 80 (Same; dismissal or remand)
§ 81 (Same; proceedings in suits removed)
§ 82 (Same; record; filing and return)
§ 83 (Service of process after removal)

U. S. C., Title 28, formerly § 72 (now §§ 1446, 1447),
supra, however, is modified by shortening the time for
pleading in removed actions.

Note to Subdivision (e). The last sentence of this
subdivision modifies U. S. C., Title 28, formerly § 725 (now
§ 1652) (Laws of States as rules of decision) in so far as
that statute has been construed to govern matters of
procedure and to exclude state judicial decisions relative
thereto.

NOTES OF ADVISORY CoMMrrTEE ON AMENDMENTS TO RULES

Note to Subdivision (a). Despite certain dicta to the
contrary, Lynn v. United States, C. C. A. 5th, 1940, 110 F. 2d
586; Mount Tivy Winery, Inc. v. Lewis, N. D. Cal. 1942, 42
F. Supp. 636, it is manifest that the rules apply to actions
against the United States under the Tucker Act 128 U. S.
C., formerly §§ 41 (20), 250, 251, 254, 257, 258, 287, 289, 292,
761-765 (now §§ 791, 1346, 1401, 1402, 1491, 1493, 1496,
1501, 1503, 2071, 2072, 2411, 2412, 2501, 2506, 2509, 2510)1.
See United States to use of Foster Wheeler Corp. v. Amer-
ican Surety Co. of New York, E. D. N. Y. 1939, 25 F. Supp.
700; Boerner v. United States, E. D. N. Y. 1939, 26 F. Supp.
769; United States v. Gallagher, C. C. A. 9th, 1945, 151 F.
2d 556. Rules 1 and 81 provide that the rules shall apply
to all suits of a civil nature, whether cognizable as cases
at law or in equity, except those specifically excepted; and
the character of the various proceedings excepted by ex-
press statement in Rule 81, as well as the language of the
rules generally, shows that the term "civil action" JRule
21 includes actions against the United States. Moreover,
the rules in many places expressly make provision for the
situation wherein the United States is a party as either
plaintiff or defendant. See Rules 4 (d) (4), 12 (a), 13
(d), 25 (d), 37 (f), 39 (c), 45 (c). 54 (d), 55 (e), 62 (e),
and 65 (c). In United States v. Sherwood, 1941, 312 U. S.
584. 61 S. Ct. 767, the Solicitor General expressly conceded
in his brief for the United States that the rules apply to
Tucker Act cases. The Solicitor General stated: "The
Government, of course, recognizes that the Federal Rules
of Civil Procedure apply to cases brought under the
Tucker Act." (Brief for the United States, p. 31). Re-
garding Lynn v. United States, supra, the Solicitor General
said: "In Lynn v. United States * * * the Circuit
Court of Appeals for the Fifth Circuit went beyond the
Government's contention there, and held that an action
under the Tucker Act is neither an action at law nor a
suit in equity and, seemingly, that the Federal Rules of
Civil Procedure are, therefore, inapplicable. We think
the suggestion is erroneous. Rules 4 (d), 12 (a), 39 (c),
and 55 (e) expressly contemplate suits against the United
States, and nothing in the enabling Act (48 Stat. 1064,
28 U. S. C. formerly §§ 723b, 723c (now § 2072) ) suggests
that the Rules are inapplicable to Tucker Act proceedings,
which in terms are to accord with court rules and their
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subsequent modifications (Sec. 4, Act of March 3, 1887. 24
Stat. 505, 28 U. S. C., formerly § 761 (now §§ 2071, 2072) )
(Brief for the United States, p. 31, n. 17.)

United States v. Sherwood, supra, emphasizes, however.
that the application of the rules in Tucker Act cases affects
only matters of procedure and does not operate to extend
jurisdiction. See also Rule 82. In the Sherwood case, the
New York Supreme Court, acting under § 795 of the New
York Civil Practice Act, made an order authorizing Sher-
wood, as a judgment creditor, to maintain a suit under
the Tucker Act to recover damages from the United States
for breach of its contract with the judgment debtor,
Kaiser, for construction of a post office building. Sher-
wood brought suit against the United States and Kaiser
in the District Court for the Eastern District of New
York. The question before the United States Supreme
Court was whether a United States District Court had
jurisdiction to entertain a suit against the United States
wherein private parties were joined as parties defendant.
It was contended that either the Federal Rules of Civil
Procedure or the Tucker Act, or both, embodied the con-
sent of the United States to be sued in litigations in which
issues between the plaintiff and third persons were to be
adjudicated. Regarding the effect of the Federal Rules,
the Court declared that nothing in the rules, so far as
they may be applicable in Tucker Act cases, authorized the
maintenance of any suit against the United States to
which it had not otherwise consented. The matter in-
volved was not one of procedure but of jurisdiction, the
limits of which were marked by the consent of the United
States to be sued. The jurisdiction thus limited is un-
affected by the Federal Rules of Civil Procedure.

Subdivision (a) (2). The added sentence makes it clear
that the rules have not superseded the requirements of
U. S. C. Title 28, formerly § 466 (now § 2253). Sehenk v.
Plummer. C. C. A. 9th 1940, 113 F. 2d 726.

For correct application of the rules in proceedings for
forfeiture of property for violation of a statute of the
United States, such as under U. S. C., Title 22, § 405 (seiz-
ure of war materials intended for unlawful export) or
U. S. C.. Title 21, § 334 (b) (Federal Food, Drug, and Cos-
metic Act: formerly Title 21, U. S. C. § 14, Pure Food and
Drug Act), see Reynal v. United States, C. C. A. 5th, 1945.
153 F. 2d 929; United States v. 108 Boxes of Cheddar
Cheese, S. D. Iowa 1943, 3 F. R. D. 40.

Subdivision (a) (3). The added sentence makes it clear
that the rules apply to appeals from proceedings to en-
force administrative subpoenas. See Perkins v. Endicott
Johnson Corp., C. C. A. 2d 1942; 128 F. 2d 208. aff'd on
other grounds, 1943, 317 U. S. 501, 63 S. Ct. 339; Walling v.
News Printing, Inc., C. C. A. 3d, 1945, 148 F. 2d 57; Me-
Crone v. United States, 1939, 307 U. S. 61, 59 S. Ct. 685.
And, although the provision allows full recognition of the
fact that the rigid application of the rules in the proceed-
ings themselves may conflict with the summary determi-
nation desired, Goodyear Tire & Rubber Co. v. National La-
bor Relations Board, C. C. A. 6th, 1941, 122 F. 2d 450; Cud-
ahy Packing Co. v. National Labor Relations Board, C. C. A.
10th, 1941. 117 F. 2d 692, it is drawn so as to permit appli-
cation of any of the rules in the proceedings whenever the
district court deems them helpful. See, e. g. Peoples
Natural Gas Co. v. Federal Power Commission, App. D. C.
1942. 127 P. 2d 153, cert. den., 1942, 316 U. S. 700, 62 S. Ct.
1298; Martin v. Chandis Securities Co.. C. C. A. 9th. 1942,
128 F. 2d 731. Compare the application of the rules in
summary proceedings In bankruptcy under General Order
37. See I Collier on Bankruptcy. 14th ed. by Moore and
Oglebay, 326-327; 2 Collier. op. cit. supra, 1401-1402: 3
Collier. op. cit. supra, 228-231; 4 Collier, op. cit. supra.
1199-1202.

Subdivision (a) (6). Section 405 of U. S. C., Title 8
originally referred to in the last sentence of paragraph (6).
has been repealed and former § 738 (now § 1451),
U. S. C., Title 8, has been enacted in its stead. The last
sentence of paragraph (6) has, therefore, been amended
in accordance with this change. The sentence has also
been amended so as to refer directly to the statute regard-
ing the provision of time for answer, thus avoiding any
confusion attendant upon a change in the statute.

That portion of subdivision (a) (6) making the rules
applicable to proceedings for enforcement or review of
compensation orders under the Longshoremen's and Har-
bor Workers' Compensation Act 133 U. S. C. § 901 et seq.1

was added by an amendment made pursuant to order of the
Court, December 28, 1939, effective three months subse-
quent to the adjournment of the 76th Congress, January
3, 1941.

Subdivision (c). The change in subdivision (c) effects
more speedy trials in removed actions. In some states
many of the courts have only two terms a year. A case,

if filed 20 days before a term, is returnable to that term,
but if filed less than 20 days before a term, is returnable
to the following term, which convenes six months later.
Hence, under the original wording of Rule 81 (c), where
a case is filed less than 20 days before the term and is
removed within a few days but before answer, it is possible

for the defendant to delay interposing his answer or pre-
senting his defenses by motion for six months or more.

The rule as amended prevents this result.

Subdivision (f). The use of the phrase "the United
States or an officer or agency thereof" in the rules (as e. g.,
in Rule 12 (a) and amended Rule 73 (a) ) could raise the
question of whether "officer" includes a collector of in-
ternal revenue, a former collector, or the personal repre-
sentative of a deceased collector, against whom suits for
tax refunds are frequently instituted. Difficulty might
ensue for the reason that a suit against a collector or his
representative has been held to be a personal action. Sage
v. United States, 1919, 250 U. S. 33, 39 S. Ct. 415; Smietanka
v. Indiana Steel Co., 1921. 257 U. S. 1. 42 S. Ct. 1; United
States v. Nunnally Investment Co., 1942. 316 U. S. 258, 62
S. Ct. 1064. The addition of subdivision (f) to Rule 81
dispels any doubts on the matter and avoids further
litigation.

REFERENCES IN TEXT

Act of October 14. 1940. ch. 876, § 338 (54 Stat. 1158),
U. S. C., Title 8, § 738, referred to In subd. (a) (6), was
repealed by act June 27, 1952, ch. 477, title IV, § 403 (a)
(42), 66 Stat. 280, eff. Dec. 24, 1952. and is covered by
section 1451 (a, b, d. e, g-i) of Title 8, Aliens and
Nationality.

AMENDMENTS

1948-The amendment effective October 1949 substi-
tuted the words "United States District Court" for the
words "District Court of the United States" in the last

sentence of subdivision (a) (1) and in the first and third
sentences of subdivision (e). The amendment substi-
tuted the words "United States district courts" for
"district courts of the United States" in subdivision (a)
(4) and (5) and in the first sentence of subdivision (c).

The amendment effective October 20. 1949, also made
the following changes:

In subdivision (a) (1). the reference to "Title 17,
U. S. C." was substituted for the reference to "the Act of
March 4. 1909. ch. 320, § 25 (35 Stat. 1081), as amended,
U. S. C.. Title 17. § 25."

In subdivision (a) (2), the reference to "Title 28.
U. S. C., § 2253" was substituted for "U. S. C., Title 28.

§ 466."
In subdivision (a) (3). the reference in the first sen-

tence to "Title 9. U. S. C.," was substituted for "the Act of

February 12. 1925, ch. 213 (43 Stat. 883). U. S. C., Title 9".
In subdivision (a) (5), the words "as amended" were

inserted after the parenthetical citation of "(49 Stat.

453)." and after the citations of "Title 29. §§ 159 and
160." former references to subdivisions "(e), (g). and (I)"
were deleted.

In subdivision (a) (6). after the words "These rules"
at the beginning of the first sentence, the following words
were deleted: "do not apply to proceedings under the
Act of September 13. 1888. ch. 1015. § 13 (25 Stat. 479), as
amended. U. S. C., Title 8, § 282, relating to deportation of

Chinese; they". Also in the first sentence, after the par-
enthetical citation of "(44 Stat. 1434. 1436) ," the words
"as amended" were added. In the last sentence, the

words "October 14. 1940. ch. 876, § 338 (54 Stat. 1158)"
were inserted in lieu of the words "June 29, 1906. ch. 3592,

§15 (34 Stat. 601), as amended."
In subdivision (c). the word "all" originally appearing

in the first sentence between the words "govern" and
"procedure" was deleted. In the third sentence, the por-
tion beginning with the words "20 days after the receipt"
and including all the remainder of that sentence was
substituted for the following language: "the time allowed

for answer by the law of the state or within 5 days after
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the filing of the transcript of the record In the district
court of the United States, whichever period is longer, but
in any event within 20 days after the filing of the tran-
script". In the fourth or last sentence, after the words
at the beginning of the sentence, "If at the time of re-
moval all necessary pleadings have been," the word
"served" was inserted in lieu of the word "filed," and
the concluding words of the sentence, "petition for re-
moval is filed if he is the petitioner," together with the
final clause immediately following, were substituted for
the words "record of the action is filed in the district
court of the United States."

ErFEcvrz DATE OF AMENDMENT
Effective date of 1946 amendment to this rule, see rule

86 (b), (c).
EFECTrvE DATE OF ABROGATION

Abrogation of par. (7) of subdivision (a) of this rule
as effective August 1, 1951, see effective date note under
Rule 71A.

CROSS REFERENCES
Demand for jury trial, see rule 38 (b).
Habeas corpus, see this title.
Power of court to issue writs, see section 1651 of this

title.
Procedure before and after removal generally, see sec-

tions 1446 and 1447 of this title.
Scope of rules, see rule 1.
Virgin Islands, applicability of rules to district court

for. see section 1615 of Title 48, Territories and jInsular
Possessions.

BANKRUPTCY GENERAL ORDERS

Bankruptcy proceedings and appeals therein, applica-
bility of these rules, see general orders, Nos. 36, 37, Title
11, Appendix, Bankruptcy.

FEDERAL RULES OF CRIMINAL PROCEDURE

Application and exception, see rule 54, Title 18, Ap-
pendix. Crimes and Criminal Procedure.

ADMIRALTY RULES
Admiralty, applicability of rule 16 to cases in, see

rule 44/, this Appendix.

COPYRIGHT RULES OF PRACTICE
Infringement of copyrights, applicability of rules in so

far as not inconsistent, see rule 1, Title 17, Appendix,
Copyrights.

RULE 82.-JURISDICTION AND VENUE UNAFFECTED

These rules shall not be construed to extend or
limit the jurisdiction of the United States district

courts or the venue of actions therein. As amended
Dec. 29, 1948, eff. Oct. 20, 1949.

NOTES OF ADVISORy COMMITTEE ON RULES
These rules grant extensive power of joining claims and

counterclaims in one action, but, as this rule states, such
grant does not extend federal jurisdiction. The rule is
declaratory of existing practice under the former Federal
Equity Rules with regard to such provisions as former
Equity Rule 26 on Joinder of Causes of Action and former
Equity Rule 30 on Counterclaims. Compare Shulman
and Jaegerman, Some Jurisdictional Limitations on Fed-
eral Procedure, 45 Yale L. J. 393 (1936).

AMENDMENTS
1948-The amendment effective October 1949 substi-

tuted the words "United States district courts" for "dis-
trict courts of the United States."

EPFEcIVE DATE or AMENDMENT
Effective date of amendment to this rule, see rule

86 (c).

RULE 83.-RuLES By DISTRICT COURTS

Each district court by action of a majority of the

Judges thereof may from time to time make and
amend rules governing its practice not inconsistent
with these rules. Copies of rules and amendments

so made by any district court shall upon their
promulgation be furnished to the Supreme Court of
the United States. In all cases not provided for by
rule, the district courts may regulate their practice in
any manner not inconsistent with these rules.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule substantially continues U. S. C., Title 28, for-
merly § 731 (now § 2071) (Rules of practice in district
courts) with the additional requirement that copies of
such rules and amendments be furnished to the Supreme
Court of the United States. See Equity Rule 79 (Addi-
tional Rules by District Court). With the last sentence
compare United States Supreme Court Admiralty Rules
(1920), Rule 44 (Right of Trial Courts To Make Rules of
Practice) (originally promulgated in 1842).

CROSS REFERENCES

Rule-making power generally, see section 2071 of this
title.

FEDERAL RULES OF CRIMINAL PROCEDURE
Local rules, see rule 57, Title 18, Appendix, Crimes and

Criminal Procedure.

RULE 84.-FORMS

The forms contained in the Appendix of Forms
are sufficient under the rules and are intended to
indicate the simplicity and brevity of statement
which the rules contemplate. As amended Dec. 27,
1946, effective March 19, 1948.

NOTES OF ADVISORY COMMITrEE ON RULES
In accordance with the practice found useful in many

codes, provision is here made for a limited number of
official forms which may serve as guides in pleading. Com-
pare 2 Mass. Gen. Laws (Ter. Ed., 1932) ch. 231, § 147,
Forms 1-47; English Annual Practice (1937) Appendix A
to M, inclusive; Conn. Practice Book (1934) Rules, 47,-68
pp. 123-427.

NOTES OF ADVISORY COMMITrEE ON AMENDMENTS TO RULES

Note. The amendment serves to emphasize that the
forms contained in the Appendix of Forms are sufficient
to withstand attack under the rules under which they
are drawn, and that the practitioner using them may rely
on them to that extent. The circuit courts of appeals
generally have upheld the use of the forms as promoting
desirable simplicity and brevity of statement. Sierocinski
v. E. I. DuPont DeNemours & Co., C. C. A. 3d, 1939, 103 F. 2d
843; Swift & Co. v. Young, C. C. A. 4th, 1939, 107 F. 2d 170;
Sparks v. England, C. C. A. 8th, 1940. 113 F. 2d 579; Ram-
souer V. Midland Valley R. Co., C. C. A. 8th, 1943, 135 F. 2d
101. And the forms as a whole have met with widespread
approval in the courts. See cases cited in 1 Moore's Fed-
eral Practice, 1938, Cum. Supplement § 8.07, under "Page
554"; see also Commentary, The Official Forms, 1941, 4 Fed.
Rules Serv. 954. In Cook, "Facts" and "Statements of
Fact", 1937, 4 U. Chi. L. Rev. 233, 245-246, it is said with
reference to what is now Rule 84: "0 * 0 pleaders in
the federal courts are not to be left to guess as to the
meaning of [the] language" in Rule 8 (a) regarding the
form of the complaint. "All of which is as it should be.
In no other way can useless litigation be avoided." Ibid.
The amended rule will operate to discourage isolated
results such as those found in Washburn v. Moorman Mfg.
Co., S. D. Cal. 1938, 25 F. Supp. 546; Employers Mutual
Liability Ins. Co. of Wisconsin v. Blue Line Transfer Co.,
W. D. Mo. 1941, 2 F. R. D. 121. 5 Fed. Rules Serv. 12e.235,
Case 2.

EFFECTIVE DATE OF AMENDMENT

Effective date of amendment to this rule, see rule 86 (b).

FEDERAL RULES OF CRIMINAL PROCEDURE

Forms as illustrative and not mandatory, see rule 58,
Title 18, Appendix, Crimes and Criminal Procedure.

RULE 85.-TITLE

These rules may be known and cited as the Federal
Rules of Civil Procedure.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Title, see rule 60, Title 18, Appendix, Crimes and
Criminal Procedure.

RULE 86.-EFFECTIVWE DATE

(a) [Effective date of original rules].
These rules will take effect on the day which is

3 months subsequent to the adjournment of the
second regular session of the 75th Congress, but if
that day is prior to September 1, 1938, then these

rules will take effect on September 1, 1938. They
govern all proceeding In actions brought after they

take effect and also all further proceedings in actions
then pending, except to the extent that in the opin-
ion of the court their application In a particular
action pending when the rules take effect would not

be feasible or would work Injustice, In which event
the former procedure applies.

(b) Effective date of amendments.

The amendments adopted by the Supreme Court

on December 27, 1946, and transmitted to the Attor-
ney General on January 2, 1947, shall take effect on

the day which is three months subsequent to the
adjournment of the first regular session of the 80th

Congress, but, if that day is prior to September 1,
1947, then these amendments shall take effect on

September 1, 1947. They govern all proceedings In

actions brought after they take effect and also all
further proceedings in actions then pending, except

to the extent that in the opinion of the court their
application in a particular action pending when the

amendments take effect would not be feasible or
would work injustice, in which event the former pro-

cedure applies.

(c) Effective date of amendments.

The amendments adopted by the Supreme Court
on December 29, 1948, and transmitted to the At-
'torney General on December 31, 1948, shall take

effect on the day following the adjournment of the

first regular session of the 81st Congress. As

amended Dec. 27, 1946, effective March 19, 1948;

Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISOSY COMMITTEE ON RULES

See former Equity Rule 81 (These Rules Effective Febru-
ary 1, 1913--Old Rules Abrogated).

AMENDMENTS

Subdivision (a), while not specifically so designated
either originally or by amendment, became subdivision (a)
upon the addition to this rule of subdivision (b).

Subdivision (b), which relates to amendments made to
a number of these rules, was added to this rule simultane-
ously with such amendments. For a list of the rules
affected by the amendments, see "Effective Date" note pre-
ceding the "Analysis of Rules".

EFFECTIVE DATE OF 1948 AMENDMENT
The first regular session of the 81st Congress adjourned

sine die on Oct. 19, 1949, therefore the amendments to
rules 1, 17, 22, 24, 25, 27, 37, 45, 57, 60, 65, 66, 67, 69, 72-
76, 79, 81, 82, and 86 and to forms 1, 19, 22. 23, and 27 be-
came effective on Oct. 20, 1949, the day following the ad-
journment as provided for in subdivision (c) of this rule.

EFFECTIVE DATE OF 1946 AMENDMENT

The first regular session of the 80th Congress adjourned
sine die on Friday, Dec. 19, 1947, therefore the amend-
ments to rules 6, 7, 12, 13, 14, 17, 24, 26, 27, 28, 33, 34, 36.
41, 45, 52, 54, 56, 58, 59, 60, 62, 65, 66, 68, 73, 75, 77,
79, 80. 81, 84, and 86, became effective Mar. 19, 1948, as
provided for in subdivision (b) of this rule.

EFFECrvE DATE oF RULE 71A
Effective date of Rule 71A of these rules, see note under

that rule.
CROSS REFERENCES

All laws in conflict with these rules to be of no further
force and effect, see section 2072 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE

Effective date, see rule 59, Title 18, Appendix, Crimes
and Criminal Procedure.

APPENDIX OF FORMS

(See Rule 84)

Form
1. Summons.
2. Allegation of Jurisdiction.
3. Complaint on a Promissory Note.
4. Complaint on an Account.
5. Complaint for Goods Sold and Delivered.
6. Complaint for Money Lent.
7. Complaint for Money Paid by Mistake.
8. Complaint for Money Had and Received.
9. Complaint for Negligence.

10. Complaint for Negligence Where Plaintiff is Unable to
Determine Definitely Whether the Person Respon-
sible Is C. D. or E. F. or Whether Both are Responsi-
ble and Where His Evidence May Justify a Finding
of Wilfulness or of Recklessness or of Negligence.

11. Complaint for Conversion.
12. Complaint for Specific Performance of Contract to

Convey Land.
13. Complaint on Claim for Debt and to Set Aside Fraud-

ulent conveyance under Rule 18 (b).
14. Complaint for Negligence under Federal Employer's

Liability Act.
15. Complaint for Damages under Merchant Marine Act.
16. Complaint for Infringement of Patent.
17. Complaint for Infringement of Copyright and Unfair

Competition.
18. Complaint for Interpleader and Declaratory Relief.
19. Motion to Dismiss, Presenting Defenses of Failure to

State a Claim, of Lack of Service of Process, of Im-
proper Venue, and of Lack of Jurisdiction under
Rule 12 (b).

20. Answer Presenting Defenses under Rule 12 (b).
21. Answer to Complaint Set Forth in Form 8, With

Counterclaim for Interpleader.
22. Motion to Bring in Third-Party Defendant.
23. Motion to Intervene as a Defendant under Rule 24.
24. Motion for Production of Documents, etc., under

Rule 34.
25. Request for Admission under Rule 36.
26. Allegation of Reason for Omitting Party.
27. Notice of Appeal to Court of Appeals under Rule

73 (b).
28. Notice: Condemnation.
29. Complaint: Condemnation.

INTRODUCTORY STATEMENT

1. The following forms are intended for illustra-

tion only. They are limited in number. No at-

tempt is made to furnish a manual of forms. Each
form assumes the action to be brought in the South-

ern District of New York. If the district in which
an action is brought has divisions, the division
should be indicated in the caption.

2. Except where otherwise indicated each plead-

ing, motion, and other paper should have a caption
similar to that of the summons, with the designa-
tion of the particular paper substituted for the word
"Summons". In the caption of the summons and

in the caption of the complaint all parties must be

named but in other pleadings and papers, it is suffi-

cient to state the name of the first party on either

side, with an appropriate indication of other parties.

See Rules 4 (b), 7 (b) (2), and 10 (a).
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3. In Form 3 and the forms following, the words,
"Allegation of jurisdiction," are used to indicate the
appropriate allegation in Form 2.

4. Each pleading, motion, and other paper is to
be signed in his individual name by at least one
attorney of record (Rule 11). The attorney's name
is to be followed by his address as indicated in Form
3. In forms following Form 3 the signature and
address are not indicated.

5. If a party is not represented by an attorney,
the signature and address of the party are required
in place of those of the attorney.

Form .- Summons.

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

Civil Action File Number ----------

A. B., Plaintiff1
V. Summons

C. D., Defendant I
To the above-named Defendant:

You are hereby summoned and required to serve
upon ---------- plaintiff's attorney, whose address
is ------------------ an answer to the complaint
which is herewith served upon you, within 20' days
after service of this summons upon you. exclusive of
the day of service. If you fail to do so, judgment by
default will be taken against you for the relief de-
manded in the complaint.

Clerk of Court.
[Seal of the U. S. District Court]
Dated

As amended Dec. 29, 1948, effective Oct. 20, 1949.
(This summons is issued pursuant to Rule 4 of the

Federal Rules of Civil Procedure)

Form 2.-Allegation of jurisdiction.

(a) Jurisdiction founded on diversity of citizen-
ship and amount.

Plaintiff is a citizen of the State of Connecticut
and defendant is a corporation incorporated under
the laws of the State of New York. The matter in
controversy exceeds, exclusive of interest and costs,
the sum of three thousand dollars.

(b) Jurisdiction founded on the existence of a
Federal question and amount in controversy.

The action arises under the Constitution of the
United States, Article -------- , Section -------- ;

----- Amendment to the Constitution of the United
States, Section ---- ); (the Act of
Stat .-------- U. S. C., Title - , §- ) ; (the
Treaty of the United States with (here describe the
treaty) )-2, as hereinafter more fully appears. The
matter in controversy exceeds, exclusive of interest
and costs, the sum of three thousand dollars.

(c) Jurisdiction founded on the existence of a
question arising under particular statutes.

The action arises under the Act of

I If the United States or an officer or agency thereof is a
defendant, the time to be inserted as to it Is 60 days.

2 Use the appropriate phrase or phrases. The general
allegation of the existence of a Federal question is inef-
fective unless the matters constituting the claim for relief
as set forth in the complaint raise a Federal question.

Stat .------ ; U. S. C., Title - , § - , as here-
inafter more fully appears.

NOTES
1. Diversity of Citizenship. If the plaintiff is an as-

signee, he should allege such other facts of citizenship
as will show that he is entitled to prosecute his action
under U. S. C., Title 28, formerly § 41 (1) (now § 1332).

2. Jurisdiction Founded on Some Fact Other Than
Diversity of Citizenship. The allegation as to the matter
In controversy may be omitted in any case where by law
no jurisdictional amount Is required. See for example,
U. S. C., Title 28, formerly § 41 (2)-(28) (now §§ 1333-
1357).

3. Pleading Venue. Since improper venue Is an affirm-
ative dilatory defense, it is not necessary for plaintiff to
include allegations showing the venue to be proper.

4. It Is sufficient to allege that a corporation Is incor-
porated in a particular state, there being, for jurisdic-
tional purposes, a conclusive presumption that all of its
members or stockholders are citizens of that State, Mar-
shall v. Baltimore and Ohio R. R. Co., 16 How. 314 (U. S.
1853); Henderson, Position of Foreign Corporations in
American Constitutional Law (1918) 54---64, See Form
No. 124 and note thereto, and Form No. 125, 1 Sylvester's
Bender's Federal Forms.

Form 3.-Complaint on a promissory note.
1. Allegation of jurisdiction.
2. Defendant on or about June 1, 1935, executed

and delivered to plaintiff a promissory note [in the
following words and figures: (here set out the note
verbatim) ]; [a copy of which is hereto annexed as
Exhibit A]; [whereby defendant promised to pay to
plaintiff or order on June 1, 1936 the sum of ten
thousand dollars with interest thereon at the rate of
six per cent. per annum].

3. Defendant owes to plaintiff the amount of said
note and interest.

Wherefore plaintiff demands judgment against
defendant for the sum of ten thousand dollars, inter-
est, and costs.

Signed:
Attorney for Plaintiff.

Address:

NOTES
1. The pleader may use the material In one of the three

sets of brackets. His choice will depend upon whether he
desires to plead the document verbatim, or by exhibit, or
according to its legal effect.

2. Under the rules free joinder of claims is permitted.
See rules 8 (e) and 18. Consequently the claims set forth
In each and all of the following forms may be joined with
this complaint or with each other. Ordinarily each claim
should be stated In a separate division of the complaint,
and the divisions should be designated as counts succes-
sively numbered. In particular the rules permit alterna-
tive and Inconsistent pleading. See Form 10.

Form 4.-Complaint on an account.
I. Allegation of jurisdiction.
2. Defendant owes plaintiff ten thousand dollars

according to the account hereto annexed as Exhibit A.
Wherefore (etc. as in Form 3).

Form 5.-Complaint for goods sold and delivered.
1. Allegation of jurisdiction.
2. Defendant owes plaintiff ten thousand dollars

for goods sold and delivered by plaintiff to defendant
between June 1, 1936 and December 1, 1936.

Wherefore (etc. as in Form 3).

NoT
This form may be used where the action is for an agreed

price or for the reasonable value of the goods.
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Form 6.-Complaint for money lent.

1. Allegation of jurisdiction.
2. Defendant owes plaintiff ten thousand dollars

for money lent by plaintiff to defendant on June 1,
1936.

Wherefore (etc. as in Form 3).

Form 7.-Complaint for money paid by mistake.

1. Allegation of jurisdiction.
2. Defendant owes plaintiff ten thousand dollars

for money paid by plaintiff to defendant by mistake

on June 1, 1936, under the following circumstances:
[here state the circumstances with particularity-see
Rule 9 (b) ].

Wherefore (etc. as in Form 3).

Form 8.-Complaint for money had and received.

1. Allegation of Jurisdiction.
2. Defendant owes plaintiff ten thousand dollars

for money had and received from one 0. H. on June 1,
1936, to be paid by defendant to plaintiff.

Wherefore (etc. as in Form 3).

Form 9.--Complaint for negligence.

1. Allegation of Jurisdiction.
2. On June 1, 1936, in a public highway called

Boylston Street in Boston, Massachusetts, defendant

negligently drove a motor vehicle against plaintiff
who was then crossing said highway.

3. As a result plaintiff was thrown down and had
his leg broken and was otherwise injured, was pre-

vented from transacting his business, suffered great

pain of body and mind, and incurred expenses for
medical attention and hospitalization in the sum of
one thousand dollars.

Wherefore plaintiff demands judgment against
defendant in the sum of ten thousand dollars and
costs.

NoTE

Since contributory negligence Is an affirmative defense
the complaint need contain no allegation of due care of
plaintiff.

Form 10.-Complaint for negligence where plaintiff is
unable to determine definitely whether the person
responsible is C. D. or E. F. or whether both are
responsible and where his evidence may justify
a finding of wilfulness or of recklessness or of
negligence.

A. B., Plaintiff
V. Complaint

C. D. and E. F., Defendants I

1. Allegation of jurisdiction.
2. On June 1, 1936, in a public highway called

Boylston Street in Boston, Massachusetts, defendant
C. D. or defendant E. F., or both defendants C. D. and

E. F. wilfully or recklessly or negligently drove or

caused to be driven a motor vehicle against plaintiff
who was then crossing said highway.

3. As a result plaintiff was thrown down and had
his leg broken and was otherwise injured, was pre-
vented from transacting his business, suffered great

pain of body and mind, and incurred expenses for
medical attention and hospitalization in the sum of

one thousand dollars.
Wherefore plaintiff demands judgment against

C. D. or against E. F. or against both in the sum of
ten thousand dollars and costs.

Form 11.-Complaint for conversion.
1. Allegation of jurisdiction.
2. On or about December 1, 1936. defendant con-

verted to his own use ten bonds of the ------------

Company (here insert brief identification as by num-
ber and issue) of the value of ten thousand dollars,
the property of plaintiff.

Wherefore plaintiff demands judgment against de-
fendant in the sum of ten thousand dollars, interest,
and costs.

Form 12.-Complaint for specific performance of con-
tract to convey land.

1. Allegation of jurisdiction.
2. On or about December 1, 1936, plaintiff and de-

fendant entered Into an agreement in writing a copy

of which is hereto annexed as Exhibit A.
3. In accord with the provisions of said agreement

plaintiff tendered to defendant the purchase price

and requested a conveyance of the land, but defend-
ant refused to accept the tender and refused to make
the conveyance.

4. Plaintiff now offers to pay the purchase price.

Wherefore plaintiff demands (1) that defendant
be required specifically to perform said agreement,
(2) damages In the sum of one thousand dollars, and

(3) that if specific performance is not granted plain-

tiff have judgment against defendant in the sum of
ten thousand dollars.

NOTE

Here, as in Form 3. plaintiff may set forth the contract
verbatim in the complaint or plead it, as indicated, by
exhibit, or plead it according to its legal effect. Further-
more, plaintiff may seek legal or equitable relief or both
even though this was impossible under the system in
operation before these rules.

Form 13.-Complaint on claim for debt and to set aside

fraudulent conveyance under Rule 18 (b).

A. B., Plaintiff
V. Complaint

C. D. and E. F., DefendantsJ

1. Allegation of Jurisdiction.
2. Defendant C. D. on or about ------- executed

and delivered to plaintiff a promissory note (in the
following words and figures: (here set out the note
verbatim)) ; [a copy of which is hereto annexed as

Exhibit A]; [whereby defendant C. D. promised to

pay to plaintiff or order on ------ the sum of five

thousand dollars with interest thereon at the rate
of ---- percent. per annuml.

3. Defendant C. D. owes to plaintiff the amount of

said note and interest.
4. Defendant C. D. on or about ---- conveyed all

his property, real and personal (or specify and de-

scribe) to defendant E. F. for the purpose of defraud-

ing plaintiff and hindering and delaying the col-

lection of the indebtedness evidenced by the note

above referred to.
Wherefore plaintiff demands:
(1) That plaintiff have judgment against defend-

ant C. D. for ten thousand dollars and interest; (2)

that the aforesaid conveyance to defendant E. F.

be declared void and the judgment herein be declared

a lien on said property; (3) that plaintiff have judg-

ment against the defendants for costs.
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Form 14.-Complaint for negligence under Federal
Employer's Liability Act.

1. Allegation of jurisdiction.
2. During all the times herein mentioned defend-

ant owned and operated in interstate commerce a
railroad which passed through a tunnel located at

------ and known as Tunnel No .-----
3. On or about June 1, 1936, defendant was repair-

ing and enlarging the tunnel in order to protect in-
terstate trains and passengers and freight from in-
jury and in order to make the tunnel more con-
veniently usable for interstate commerce.

4. In the course of thus repairing and enlarging
the tunnel on said day defendant employed plaintiff
as one of its workmen, and negligently put plaintiff
to work in a portion of the tunnel which defendant
had left unprotected and unsupported.

5. By reason of defendant's negligence in thus put-
ting plaintiff to work in that portion of the tunnel,
plaintiff was, while so working pursuant to defend-
ant's orders, struck and crushed by a rock, which fell
from the unsupported portion of the tunnel, and was
(here describe plaintiff's injuries).

6. Prior to these injuries, plaintiff was a strong,
able-bodied man, capable of earning and actually
earning ---- dollars per day. By these injuries he
has been made incapable of any gainful activity, has
suffered great physical and mental pain, and has
incurred expense in the amount of ------ dollars
for medicine, medical attendance, and hospitali-
zation.

Wherefore plaintiff demands judgment against de-
fendant in the sum of ---- dollars and costs.

Form 15.-Complaint for damages urder Merchant
Marine Act.

1. Allegation of jurisdiction.
2. During all the times herein mentioned defend-

ant was the owner of the steamship ---- and used
it in the transportation of freight for hire by water
in interstate and foreign commerce.

3. During the first part of (month and year) at
------ plaintiff entered the employ of defendant as

an able seaman on said steamship under seamen's
articles of customary form for a voyage from ------
ports to the Orient and return at a wage of ------
dollars per month and found, which is equal to a
wage of ---- dollars per month as a shore worker.

4. On June 1, 1936, said steamship was about -----
days out of the port of ---- and was being navi-
gated by the master and crew on the return voyage
to ---- ports. (Here describe weather conditions
and the condition of the ship and state as in an
ordinary complaint for personal injuries the negligent
conduct of defendant.)

5. By reason of defendant's negligence in thus
(brief statement of defendant's negligent conduct)
and the unseaworthiness of said steamship, plaintiff
was (here describe plaintiff's injuries).

6. Prior to these injuries, plaintiff was a strong,
able-bodied man, capable of earning and actually
earning ------ dollars per day. By these injuries
he has been made incapable of any gainful activity;
has suffered great physical and mental pain, and
has incurred expense in the amount of ------ dol-
lars for medicine, medical attendance, and hospi-
talization.

7. Plaintiff elects to maintain this action under the
provisions of section 33 of the act of June 5, 1920,
ch. 250, 41 Stat. 1007.

Wherefore plaintiff demands Judgment against de-
fendant in the sum of ---- dollars and costs.

Form 16.-Complaint for infringement of patent.
1. Allegation of jurisdiction.
2. On May 16, 1934, United States Letters Patent

No. ____ were duly and legally issued to plaintiff for
an invention in an electric motor; and since that
date plaintiff has been and still is the owner of those
Letters Patent.

3. Defendant has for a long time past been and
still is infringing those Letters Patent by making,
selling, and using electric motors embodying the
patented invention, and will continue to do so unless
enjoined by this court.

4. Plaintiff has placed the required statutory
notice on all electric motors manufactured and sold
by him under said Letters Patent, and has given
written notice to defendant of his said infringement.

Wherefore plaintiff demands a preliminary and
final injunction against further infringement by de-
fendant and those controlled by defendant, an ac-
counting for profits and damages, and an assessment
of costs against defendant.

Form 17.-Complaint for infringement of copyright
and unfair competition.

1. Allegation of jurisdiction.
2. Prior to March, 1936, plaintiff, who then was and

ever since has been a citizen of the United States, cre-
ated and wrote an original book, entitled -----------

3. This book contains a large amount of material
wholly original with plaintiff and is copyrightable
subject matter under the laws of the United States.

4. Between March 2, 1936, and March 10, 1936,
plaintiff complied in all respects with the Act of
(give citation) and all other laws governing copy-
right, and secured the exclusive rights and privileges
in and to the copyright of said book, and received
from the Register of Copyrights a certificate of reg-
istration, dated and identified as follows: "March
10, 1936, Class ----------------- No. ---------

5. Since March 10, 1936, said book has been pub-
lished by plaintiff and all copies of it made by plain-
tiff or under his authority or license have been
printed, bound, and published in strict conformity
with the provisions of the Act of
and all other laws governing copyright.

6. Since March 10, 1936, plaintiff has been and
still is the sole proprietor of all rights, title, and
interest in and to the copyright in said book.

7. After March 10, 1936, defendant infringed said
copyright by publishing and placing upon the market
a book entitled ---------------------------------
which was copied largely from plaintiff's copyrighted
book, entitled ----------------------------------

8. A copy of plaintiff's copyrighted book is hereto
attached as "Exhibit 1"; and a copy of defendant's
infringing book is hereto attached as "Exhibit 2."

9. Plaintiff has notified defendant that defendant
has infringed the copyright of plaintiff, and defend-
ant has continued to infringe the copyright.

10. After March 10, 1936, and continuously since
about -------------------------- defendant has
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been publishing, selling and otherwise marketing
the book entitled -------------------------- and
has thereby been engaging in unfair trade practices
and unfair competition against plaintiff to plaintiff's
irreparable damage.

Wherefore plaintiff demands:
(1) That defendant, his agents, and servants be

enjoined during the pendency of this action and
permanently from infringing said copyright of said
plaintiff in any manner, and from publishing, selling,
marketing or otherwise disposing of any copies of
the book entitled -----------------------

(2) That defendant be required to pay to plain-
tiff such damages as plaintiff has sustained in con-
sequence of defendant's infringement of said copy-
right and said unfair trade practices and unfair
competition and to account for

(a) all gains, profits and advantages derived by
defendant by said trade practices and unfair com-
petition and

(b) all gains, profits, and advantages derived by
defendant by his infringement of plaintiff's copy-
right or such damages as to the court shall appear
proper within the provisions of the copyright stat-
utes, but not less than two hundred and fifty dollars.

(3) That defendant be required to deliver up to
be impounded during the pendency of this action all
copies of said book entitled-------------------
in his possession or under his control and to deliver
up for destruction all infringing copies and all plates,
molds, and other matter for making such infringing
copies.

(4) That defendant pay to plaintiff the costs of
this action and reasonable attorney's fees to be al-
lowed to the plaintiff by the court.

(5) That plaintiff have such other and further
relief as is just.

AMENDMENTS

This form, as set out, incorporates amendments made at
the same time certain rules of the Federal Rules of Civil
Procedure were amended. See Rule 86 (b) of such rules.

Form 18.-Complaint for interpleader and declaratory
relief.

1. Allegation of jurisdiction.
2. On or about June 1, 1935, plaintiff issued to G. H.

a policy of life insurance whereby plaintiff prom-
ised to pay to K. L. as beneficiary the sum of ten
thousand dollars upon the death of 0. H. The
policy required the payment by 0. H. of a stipu-
lated premium on June 1, 1936, and annually there-
after as a condition precedent to its continuance in
force.

3. No part of the premium due June 1, 1936, was
ever paid and the policy ceased to have any force or
effect on July 1, 1936.

4. Thereafter, on September 1, 1936, 0. H. and
K. L. died as the result of a collision between a loco-
motive and the automobile in which G. H. and K. L.
were riding.

5. Defendant C. D. is the duly appointed and acting
executor of the will of G. H.; defendant E. F. is the
duly appointed and acting executor of the will of
K. L.; defendant X. Y. claims to have been duly
designated as beneficiary of said policy in place of
K. L.

6. Each of defendants, C. D., E. F., and X. Y.
is claiming that the above-mentioned policy was

in full force and effect at the time of the death of
0. H.; each of them is claiming to be the only
person entitled to receive payment of the amount of
the policy and has made demand for payment
thereof.

7. By reason of these conflicting claims of the
defendants, plaintiff is in great doubt as to which
defendant is entitled to be paid the amount of the
policy, if it was in force at the death of G. H.

Wherefore plaintiff demands that the court ad-
Judge:

(1) That none of the defendants is entitled to
recover from plaintiff the amount of said policy or
any part thereof.

(2) That each of the defendants be restrained
from instituting any action against plaintiff for the
recovery of the amount of said policy or any part
thereof.

(3) That, if the court shall determine that said
policy was in force at the death of G. H., the de-
fendants be required to interplead and settle be-
tween themselves their rights to the money due
under said policy, and that plaintiff be discharged
from all liability in the premises except to the
person whom the court shall adjudge entitled to
the amount of said policy.

(4) That plaintiff recover its costs.

Form 19. Motion to Dismiss, Presenting Defenses of
Failure to State a Claim, of Lack of Service of
Process, of Improper Venue, and of Lack of Juris-
diction under Rule 12 (b).

The defendant moves the court as follows:
1. To dismiss the action because the complaint

fails to state a claim against defendant upon which
relief can be granted.

2. To dismiss the action or in lieu thereof to quash
the return of service of summons on the grounds
(a) that the defendant is a corporation organized
under the laws of Delaware and was not and is not
subject to service of process within the Southern
District of New York, and (b) that the defendant
has not been properly served with process in this
action, all of which more clearly appears in the affi-
davits of M. N. and X. Y. hereto annexed as Exhibit
A and Exhibit B respectively.

3. To dismiss the action on the ground that it is
in the wrong district because (a) the jurisdiction of
this court is invoked solely on the ground that the
action arises under the Constitution and laws of the
United States and (b) the defendant is a corpora-
tion incorporated under the laws of the State of
Delaware and is an inhabitant thereof.

4. To dismiss the action on the ground that the
court lacks jurisdiction because the amount actually
in controversy is less than three thousand dollars
exclusive of interest and costs.

Signed : ----------------
Attorney for Defendant.

Address:

Notice of Motion.

To: -----------------------

Attorney/ for Plaintiff.
------------------------------

Please take notice, that the undersigned will bring
the above motion on for hearing before this Court at
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Room...-. United States Court House, Foley Square,
City of New York, on the ---- day of --------------
193-_, at 10 o'clock in the forenoon of that day or as
soon thereafter as counsel can be heard.

Signed: ----------------
Attorney for Defendant.

Address: ---------------

As amended Dec. 29, 1948, effective Oct. 20, 1949.

NOTE
The above motion and notice of motion may be com-

bined and denominated Notice of Motion. See rule
7 (b).

Form 20.-Answer presenting defenses under Rule
12 (b).

FIRST DEFENSE

The complaint fails to state a claim against de-
fendant upon which relief can be granted.

SECOND DEFENSE

If defendant is indebted to plaintiffs for the
goods mentioned in the complaint, he is indebted
to them jointly with G. H. G. H. is alive; is a citi-
zen of the State of New York and a resident of this
district, is subject to the jurisdiction of this court,
as to both service of process and venue; can be
made a party without depriving this court of juris-
diction of the present parties, and has not been
made a party.

THIRD DEFENSE

Defendant admits the allegation contained in
paragraphs 1 and 4 of the complaint; alleges that
he is without knowledge or information sufficient
to form a belief as to the truth of the allegations
contained in paragraph 2 of the complaint; and
denies each and every other allegation contained
in the complaint.

FOURTH DEFENSE

The right of action set forth in the complaint
did not accrue within six years next before the
commencement of this action.

COUNTERCLAIM

(Here set forth any claim as a counterclaim in the
manner in which a claim is pleaded in a complaint.
No statement of the grounds on which the court's
jurisdiction depends need be made unless the
counterclaim requires independent grounds of

jurisdiction.)

CROS-CLAIM AGAINST DEFENDANT M. N.

(Here set forth the claim constituting a cross-
claim against defendant M. N. in the manner in
which a claim is pleaded in a complaint. The state-
ment of grounds upon which the court's jurisdiction
depends need not be made unless the cross-claim
requires independent grounds of jurisdiction.)

NOTE

The above form contains examples of certain -defenses
provided for in rule 12 (b). The first defense challenges
the legal sufficiency of the complaint. It is a substitute
for a general demurrer or a motion to dismiss.

The second defense embodies the old plea In abatement;
the decision thereon, however, may well provide under
Rules 19 and 21 for the citing in of the party rather than
an abatement of the action.

The third defense is an answer on the merits.

The fourth defense is one of the affirmative defenses
provided for in Rule 8 (c).

The answer also includes a counterclaim and a cross-
claim.

REVISION
The explanatory note incorporates revisions made by

the Advisory Committee at the same time amendments
to certain rules of the Federal Rules of Civil Procedure
were made. See also rule 12 (b), as amended.

Form 21.-Answer to complaint set forth in Form 8,

with counterclaim for interpleader.

DEFENSE

Defendant admits the allegations stated in para-
graph 1 of the complaint; and denies the allegations
stated in paragraph 2 to the extent set forth in the
counterclaim herein.

COUNTERCLAIM FOR INTERPLEADER

1. Defendant received the sum of ten thousand
dollars as a deposit from E. F.

2. Plaintiff has demanded the payment of such
deposit to him by virtue of an assignment of It which
he claims to have received from E. F.

3. E. F. has notified the defendant that he claims
such deposit, that the purported assignment is not
valid, and that he holds the defendant responsible
for the deposit.

Wherefore defendant demands:
(1) That the court order E. F. to be made a party

defendant to respond to the complaint and to this
counterclaim.'

(2) That the court order the plaintiff and E. F.
to interplead their respective claims.

(3) That the court adjudge whether the plaintiff
or E. F. is entitled to the sum of money.

(4) That the court discharge defendant from all
liability in the premises except to the person it shall
adjudge entitled to the sum of money.

(5) That the court award to the defendant its
costs and attorney's fees.

Form 22. Motion to Bring in Third-Party Defendant.
Defendant moves for leave to make E. F. a party

to this action and that there be served upon him
summons and third-party complaint as set forth
in Exhibit A hereto attached.

Signed: ------------------
Attorney for Defendant C. D.

Address:---------------

Notice of Motion

(Contents the same as in Form 19. No notice is
necessary if the motion is made before the moving
defendant has served his answer.)

Exhibit A

United States District Court for the Southern
District of New York

Civil Action, File Number ----
A. B., Plaintiff 1

V.

C. D., Defendant and third-party
Plaintiff Summons

V.
E. F., third-party defendant

1 Rule 13 (h) provides for the court ordering parties to
a counterclaim, but who are not parties to the original
action, to be brought in as defendants.
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To the above-named Third-Party Defendant:
You are hereby summoned and required to serve

upon ------------ plaintiff's attorney whose address
is ------------- , and upon ------------- ,- who
is attorney for C. D., defendant and third-party
plaintiff, and whose address is -------------- , an
answer to the third-party complaint which is here-
with served upon you and an answer to the com-
plaint of the plaintiff, a copy of which is herewith
served upon you, within 20 days after the service
of this summons upon you exclusive of the day of
service. If you fail to do so, judgment by default
will be taken against you for the relief demanded
in the third-party complaint.

Clerk of Court.
[Seal of District Court]
Dated

United States District Court for the Southern

District of New York

Civil Action, File Number ----
A. B., Plaintiff

V.

C. D., defendant and third-party Third-Party
plaintiff Complaint.

V.
E. F., third-party defendant

1. Plaintiff A. B. has filed against defendant C. D.
a complaint, a copy of which is hereto attached as
"Exhibit C."

2. (Here state the grounds upon which C. D. is
entitled to recover from E. F., all or part of what
A. B. may recover from C. D. The statement should
be framed as in an original complaint.) Where-
fore C. D. demands judgment against third-party
defendant E. F. for all sums that may be adjudged
against defendant C. D. in favor of plaintiff A. B.

Signed: ---------------------------
Attorney for C. D., Third-Party Plaintiff.

A ddress: -----------------------
As amended Dec. 27, 1946, effective Mar. 19, 1948;
Dec. 29, 1948, effective Oct. 20, 1949.

Form 23. Motion to Intervene as a Defendant Under

Rule 24.

(Based upon the complaint, Form 16)

United States District Court for the Southern
District of New York

Civil Action, File Number
A. B., plaintiff

V. Motion to inter-
V.

C. D., defendant vene as a defend-

E. F., applicant for intervention ant

E. F. moves for leave to intervene as a defendant
in this action, in order to assert the defenses set
forth in his proposed answer, of which a copy is
hereto attached, on the ground that he is the manu-
facturer and vendor to the defendant, as well as to
others, of the articles alleged in the complaint to
be an infringement of plaintiff's patent, and as such
has a defense to plaintiff's claim presenting both
questions of law and of fact which are common
to the main action.'

'For other grounds of intervention, either of right or
in the discretion of the court, see rule 24 (a) and (b).

3.S805 0-59-vol. 6- 22

Signed: ------------------------
Attorney jor E. F., Applicant jor Intervention.

Address:....................

Notice of Motion

(Contents the same as in Form 19)

United States District Court for the Southern
District of New York

Civil Action, File Number ----

A. B., plaintiff
V.

C. D., defendant intervener's Answer
E. F., intervener

First Defense

Intervener admits the allegations stated in para-
graphs 1 and 4 of the complaint; denies the allega-
tions in paragraph 3, and denies the allegations in
paragraph 2 in so far as they assert the legality of
the issuance of the Letters Patent to plaintiff.

Second Defense
Plaintiff is not the first inventor of the articles

covered by the Letters Patent specified in his com-
plaint, since articles substantially identical in
character were previously patented in Letters Patent
granted to intervener on January 5, 1920.

Signed: ------------------------
Attorney for E. F., Intervener.

Address:
As amended Dec. 29, 1948, effective Oct. 20, 1949.

Form 24. Motion for Production of Documents, etc.,
Under Rule 34.

Plaintiff A. B. moves the court for an order requir-
ing defendant C. D.

(1) To produce and to permit plaintiff to inspect
and to copy each of the following documents:

(Here list the documents and describe each of
them.)

(2) To produce and permit plaintiff to inspect and
to photograph each of the following objects:

(Here list the objects and describe each of them.)
(3) To permit plaintiff to enter (here describe

property to be entered) and to inspect and to photo-
graph (here describe the portion of the real property
and the objects to be inspected and photographed).

Defendant C. D. has the possession, custody, or
control of each of the foregoing documents and
objects and of the above mentioned real estate.
Each of them constitutes or contains evidence rele-
vant and material to a matter involved in this action,
as is more fully shown in Exhibit A hereto attached.

Signed-------------------------
Attorney jor Plaintiff.

Address-----------------------

NOTICE OF MOTION

(Contents the Same as in Form 19)

EXHIBIT A
State of -----------------
County of------------

A. B., being first duly sworn says:
(1) (Here set forth all that plaintiff knows which

shows that defendant has the papers or objects in
his possession or control.)
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(2) (Here set forth all that plaintiff knows which
shows that each of the above mentioned items is
relevant to some issue in the action.)

Signed: A. B.
[Jurat]

Form 25.-Request for admission under Rule 36.

Plaintiff A. B. requests defendant C. D. within
- -days after service of this request to

make the following admissions for the purpose of this
action only and subject to all pertinent objections to
admissibility which may be interposed at the trial:

1. That each of the following documents, exhibited
with this request, is genuine.

(Here list the documents and describe each docu-
ment.)

2. That each of the following statements is true.
(Here list the statements.)

Signed: ------------------------
Attorney for Plaintiff.

Address:
As amended Dec. 27, 1946, effective Mar. 19, 1948.

Form 26.-Allegation of reason for omitting party.

When it is necessary, under Rule 19 (c), for the
pleader to set forth in his pleading the names of
persons who ought to be made parties, but who are
not so made, there should be an allegation such as
the one set out below:

John Doe named in this complaint is not made a
party to this action [because he is not subject to
the jurisdiction of this court]; [because he cannot
be made a party to this action without depriving this
court of jurisdiction).

Form 27. Notice of Appeal to Court of Appeals Under
Rule 73 (B)

Notice is hereby given that C. D. and E. F., de-
fendants above named, hereby appeal to the United
States Court of Appeals for the Second Circuit (from
the Order (describing it) (from the final judgment)
entered in this action on ---------------- , 19__

Signed: -------------------------
Attorney for Appellants C. D. and E. F.
Address:

As amended Dec. 29, 1948, effective Oct. 20, 1949.

NOTE
Use either the material in the first set of brackets or that

in the second, as the case requires. If the appeal is from
a part only of an order or judgment that part must be
specified.

Rule 73 (b) does not require the appellee to be named.
It does require the clerk to notify all other parties than
appellant.

Form 28. Notice: Condemnation.

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

Civil Action, File Number ----------

United States of America, Plaintiff I
V.

1,000 Acres of Land in [here insert
a general location as "City of

------" or "County of -... I],
John Doe et al., and Unknown
Owners, Defendants

Notice

To (here insert the names of the defendants to
whom the notice is directed):

You are hereby notified that a complaint in con-
demnation has heretofore been filed in the office of
the clerk of the United States District Court for the
Southern District of New York, in the United States
Court House in New York City, New York, for the
taking (here state the interest to be acquired, as

"an estate in fee simple") for use (here state briefly
the use, "as a site for a post-office building") of
the following described property in which you have
or claim an interest.

(Here insert brief description of the property in
which the defendants, to whom the notice is di-
rected. have or claim an interest.)

The authority for the taking is (here state briefly,
as "the Act of ----------------- Stat ..--------
U. S. C., Title ---------- § . . )1

You are further notified that if you desire to pre-
sent any objection or defense to the taking of your
property you are required to serve your answer on
the plaintiff's attorney at the address herein des-
ignated within twenty days after ------------------

Your answer shall identify the property in which
you claim to have an interest, state the nature and
extent of the interest you claim, and state all of
your objections and defenses to the taking of your
property. All defenses and objections not so pre-
sented are waived. And in case of your failure so
to answer the complaint, judgment of condemnation
of that part of the above-described property in
which you have or claim an interest will be rendered.

But without answering, you may serve on the
plaintiff's attorney a notice of appearance designat-
ing the property in which you claim to be interested.
Thereafter you will receive notice of all proceedings

affecting it. At the trial of the issue of just com-
pensation, whether or not you have previously ap-
peared or answered, you may present evidence as to
the amount of the compensation to be paid for your
property, and you may share in the distribution of
the award.

Signed---------------
United States Attorney.

Address--------------

(Here state an address within the district where

the United States Attorney may be served as "United
States Court House, New York, N. Y.".)

Dated ----------------------

As added May 1, 1951, effective Aug. 1, 1951.

I And where appropriate add a citation to any applicable
Executive Order.

2Here insert the words "personal service of this notice
upon you," if personal service is to be made pursuant to
subdivision (d) (3) (1) of this rule [Rule 71A]; or, insert
the date of the last publication of notice, If service by
publication is to be made pursuant to subdivision (d)
(3) (i) of this rule.
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Form 29. Complaint: Condemnation.

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

Civil Action, File Number --------------

United States of America, Plaintiff
V.

1,000 Acres of Land in [here insert
a general location as "City of

-"or "County Complaint
of --------- "1, John Doe et al.,
and Unknown Owners, Defend-
ants
1. This is an action of a civil nature brought by

the United States of America for the taking of prop-
erty under the power of eminent domain and for
the ascertainment and award of just compensation
to the owners and parties in interest.'

2. The authority for the taking is (here state
briefly, as "the Act of -------------------- Stat.

, U. S. C., Title --------- , § -...... ).3
3. The use for which the property is to be taken

is (here state briefly the use, "as a site for a post-
office building").

4. The interest to be acquired in the property is
(here state the interest as "an estate in fee simple").

5. The property so to be taken is (here set forth a
description of the property sufficient for its identifl-

IIf the plaintiff is not the United States, but is, for
example, a corporation invoking the power of eminent do-
main delegated to it by the state, then this paragraph 1
of the complaint should be appropriately modified and
should be preceded by a paragraph appropriately alleging
federal jurisdiction for the action, such as diversity. See
Form 2.

2 And where appropriate add a citation to any applicable
Executive Order.

cation) or (described in Exhibit A hereto attached
and made a part hereof).

6. The persons known to the plaintiff to have or
claim an interest in the property' are:

(Here set forth the names of such persons and
the interests claimed.) 1

7. In addition to the persons named, there are or
may be others who have or may claim some interest
in the property to be taken, whose names are un-
known to the plaintiff and on diligent inquiry have
not been ascertained. They are made parties to the
action under the designation "Unknown Owners."

Wherefore the plaintiff demands judgment that
the property be condemned and that just compen-
sation for the taking be ascertained and awarded
and for such other relief as may be lawful and
proper.

Signed
United States Attorney.

Address
(Here state an address within the district where

the United States Attorney may be served, as "United
States Court House, New York, N. Y.".)

As added May 1, 1951, effective Aug. 1, 1951.

' At the commencement of the action the plaintiff need
name as defendants only the persons having or claiming
an interest in the property whose names are then known,
but prior to any hearing involving the compensation to
be paid for a particular piece of property the plaintiff
must add as defendants all persons having or claiming an
interest in that property whose names can be ascertained
by an appropriate search of the records and also those
whose names have otherwise been learned. See Rule 71A
(c) (2).

4The plaintiff should designate, as to each separate
piece of property, the defendants who have been joined
as owners thereof or of some interest therein. See Rule
71A (c) (2).
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ADMIRALTY RULES

RULES OF PRACTICE IN ADMIRALTY AND MARITIME CASES,
PROMULGATED BY THE SUPREME COURT OF THE UNITED

STATES DECEMBER 6, 1920, To TAKE EFFECT MARCH
7, 1921, REVISED TO MARCH 15, 1928, AS AMENDED TO

DECEMBER 31, 1958

These rules supersede the rules promulgated un-

der Act Aug. 23, 1842, ch. 188, 5 Stat. 516 and the var-

ious amendments thereto. The former rules referred

to under the present rules are the rules as they stood

just prior to the adoption of the present rules.

Such of the following rules as first appeared in the

rules of 1921 are marked "new."
The following former rules were repealed by omis-

sion from the rules of 1921.
Rule 7 (arrest for sum exceeding $500).
Rule 35 (manner of making stipulations required

by former Rule 34-see in this connection present
Rule 6).

Rule 45 (time for appeal).

TABLE OF RULES

1. Process on filing libel.
2. Suits in personam-Process in-Arrest in same.
3. Bail-Imprisonment for debt.
4. Bail in suits in personam.
5. Bond in attachment suits in personam.
6. Bonds-Stipulation-How given.
7. Bonds-Premiums--Taxable as costs.
8. Reduction of bail, bond or stipulation-New

sureties.
9. Monition to third parties in suits in rem.

10. Process in suits in rem.
11. Perishable goods-How disposed of.
12. Ship-How appraised, sold or bonded.
13. Seamen's wages-Materialmen-Remedies.
14. Pilotage--Collision-Remedies.
15. Assault or beating-Remedies.
16. Maritime hypothecation-Remedies.
17. Bottomry bonds--Remedies.
18. Salvage-Remedies.
19. Petitory or possessory suits.
20. Execution on decrees.
21. Requisites of libel of information.
22. Requisites of libel in instance causes.
23. Amendments to libels.
24. Stipulations for costs.
25. Claim-How verified-Claimant's bonds.
26 Answers-Requisites of.
27. Pleadings-Interrogatories---Exceptions to.
28. Default on failure to answer.
29. Effect of failure to answer fully.
30. What either party may object to answering.
31. Interrogatories to parties.
32. Discovery and production of documents and

things for inspection, copying, or photo-
graphing.

32A. Physical and mental examination of persons.
(a) Order for Examination.
(b) Report of Findings.

32B. Admission of facts and of genuineness of docu-
ments.

(a) Request for Admission.
(b) Effect of Admission.

32C. Refusal to make discovery; consequences.
(a) Refusal to Answer.
(b) Failure to Comply with Order.

(c) Expenses on Refusal to Admit.
(d) Failure of Party to Attend or Serve

Answers.
(e) Failure to Respond to Letters Rogatory.
(f) Expenses Against United States.

33. How verification of answer to interrogatory
obviated.

34. How third party may intervene.
35. Exceptions to pleadings for surplusage or scan-

dal.
36. Procedure against garnishee.
37. Bringing funds into court.
38. Dismissal for failure to prosecute.
39. Reopening default decrees.
40. Sales in admiralty.
41. Funds in court registry.
42. Claims against proceeds in registry.
43. Reference to commissioners.
431/2. Report of commissioners; presumptions as to

correctness; review.
44. Right of trial courts to make rules of practice.
441/2. Pre-trial procedure; formulating issues.
45. Further proof on appeal.
46. Evidence-How taken.
461/2. Findings of fact and conclusions of law.
46A. Scope of examination and cross-examination.
46B. Record of excluded evidence.
47. Costs-Travel of witnesses.
48. Issue on new facts in answer.

49. Record on appeal.
50. Security on cross-libel.
51. Limitation of liability-How claimed.
52. Filing and proof of claim in limited liability

proceedings.

53. Rights of owner to contest liability and of

claimants to contest exoneration from lia-

bility or limitation of liability of owner.

54. Courts having cognizance of limited liability
procedure.

55. Appeals in limited liability cases.

56. Right to bring in party jointly liable.
57. Property in custody of marshal.

F EDERAL RULES OF CIVIL PROCEDURE

Admiralty proceedings, inapplicability to, see rule 81.
Appendix to this title.

RULE 1. PROCESS ON FILING LIBEL

No mesne process shall issue from the District

Court in any civil cause of admiralty and maritime

jurisdiction until the libel, or libel of information,

shall have been filed in the clerk's office from which

such process is to issue. All process shall be served

by the marshal or by his deputy, or, where he or

they are interested, by some discreet and disinter-

ested person appointed by the court.

HISTORICAL NOTE

This rule supersedes former rule 1.
The only change from the rule superseded is the sub-

stitution of "have been" for "be" in the first sentence.
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RULE 2. SUITS IN PERSONAM-PROCESS IN-ARREST

IN SAME

In suits in personam the mesne process shall be
by a simple monition in the nature of a summons
to appear and answer to the suit, or by a simple war-
rant of arrest of the person of the respondent in the
nature of a capias, as the libellant may, in his libel
or information pray for or elect; in either case with
a clause therein to attach his goods and chattels, or
credits and effects in the hands of the garnishees
named in the libel to the amount sued for, if said
respondent shall not be found within the district.
But no warrant of arrest of the person of the re-
spondent shall issue unless by special order of the
court, on proof of the propriety thereof by affidavit
or otherwise.

HISTORICAL NOTE
This rule supersedes former rule 2.
The rule superseded read as follows: "In suits in per-

sonam, the mesne process may be by a simple warrant
of arrest of the person of the defendant, in the nature
of a capias, or by a warrant of arrest of the person of the
defendant, with a clause therein, that if he cannot be
found, to attach his goods and chattels to the amount
sued for; or if such property can not be found, to attach
his credits and effects to the amount sued for In the
hands of the garnishees named therein; or by a simple
monition, in the nature of a summons to appear and
answer to the suit, as the libellant shall, in his libel
or information, pray for or elect.'

RULE 3. BAIL-IMPRISONMENT FOR DEBT

In all suits in personam, where a simple warrant
of arrest issues and is executed, bail shall be taken
by the marshal and the court in those cases only in
which it is required by the laws of the state where
an arrest is made on similar or analogous process
issuing from the state court.

And imprisonment for debt, on process issuing out
of the admiralty court, is abolished, in all cases
where, by the laws of the state in which the court
is held, imprisonment for debt has been, or shall be
hereafter abolished, on similar or analogous process
issuing from a state court.

HISTORICAL NOTE

This rule supersedes former rule 47.
The rule superseded was identical with the present rule.

RULE 4. BAIL IN SUITS IN PERSONAM

The marshal shall take from the party arrested,
as bail, either sufficient cash or a bond or stipulation
in a sufficient sum, with sufficient sureties or an ap-
proved corporate surety, to be held by him to secure
the appearance of the party so arrested in the suit.
And upon such bond or stipulation summary process
of execution shall be issued against the principal and
sureties or corporate surety by the court to which
the process is returnable.

HISTORICAL NOTE

This rule supersedes former rule 3.
The rule superseded read as follows: "In all suits in

personam, where a simple warrant of arrest Issues and
is executed, the marshal may take ball, with sufficient
sureties, from the party arrested, by bond or stipulation,
upon condition that he will appear in the suit and abide
by all orders of the court, interlocutory or final, in the
cause, and pay the money awarded by the final decree
rendered therein in the court to which the process is
returnable, or in any appellate court. And upon such
bond or stipulation summary process of execution may

and shall be issued against the principal and sureties by
the court to which such process is returnable, to enforce
the final decree so rendered, or upon appeal by the ap-
pellate court."

RULE 5. BOND IN ATTACHMENT SUITS IN PERSONAM

In all suits in personam, where goods and chattels.
or credits and effects, are attached under a process
authorizing the same, the attachment shall be dis-
solved by order of the court to which the process is
returnable, on the giving of a bond or stipulation,
with sufficient sureties, or an approved corporate
surety, by the respondent whose property Is so at-
tached, or by someone on his behalf, conditioned
to abide by all orders, interlocutory or final, of the
court, and to pay the amount awarded by the final
decree of the court to which the process is return-
able, or In any appellate court, not exceeding, how-
ever, the value of the goods so attached with interest
at six per centum per annum and costs; and upon
such bond or stipulation, summary process of execu-
tion shall be issued against the principal and sureties
or surety by the court to which the process is return-
able, to enforce the final decree so rendered or on
appeal by any appellate court.

HISTOICAL NOTE
This rule supersedes former rule 4.
The rule superseded read as follows: "In all suits in

personam, where goods and chattels, or credits and effects,
are attached under such warrant authorizing the same,
the attachment may be dissolved by order of the court
to which the same warrant is returnable, upon the de-
fendant whose property is so attached giving a bond or
stipulation, with sufficient sureties, to abide by all orders,
interlocutory or final, of the court, and pay the amount
awarded by the final decree rendered in the court to
which the process is returnable, or in any appellate court;
and upon such bond or stipulation, summary process of
execution shall and may be issued against the principal
and sureties by the court to which such warrant is re-
turnable, to enforce the final decree so rendered, or upon
appeal by the appellate court."

RULE 6. BONDS-STIPULATION-How GIVEN

All bonds or stipulations in admiralty suits may be
given and taken in open court, or at chambers, or
before the clerk or a deputy clerk or before any
commissioner of the court who is authorized by the
court to take affidavits of ball and depositions in
cases pending before the court, or before any com-
missioner of the United States authorized by law to
take bail and affidavits in civil cases, or otherwise
by written agreement of the parties or their proctors
of record.

HISTORICAL NOTE
This rule supersedes former rule 5.
The rule superseded read as follows: "Bonds or stipu-

lations in admiralty suits may be given and taken in open
court, or at chambers, or before any commissioner of the
court who is authorized by the court to take affidavits
of bail and depositions in cases pending before the court,
or any commissioner of the United States authorized by
law to take bail and affidavits in civil cases."

RULE 7. BONDS-PREMIums-TAXABLE AS COSTS

If costs shall be awarded by the court to either or
any party then the reasonable premiums or expense
paid on all bonds or stipulations or other security
given by that party in that suit shall be taxed as part
of the costs of that party.
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RULE 8. REDUCTION OF BAIL, BOND OR STIPULATION-
NEw SURETIS

In all suits either in rem or in personam, where
bail is given or a bond or stipulation is taken, the
court may, on motion, for due cause shown, reduce
the amount of such bail or may reduce the amount
of security given by either bond or stipulation; and
in all cases, either in rem or in personam, where a
bond or stipulation is given, if either of the sureties
or the corporate surety shall be or become insuffi-
cient or the security for costs shall for any reason
be Insufficient pending the suit, new or additional
security may be required by order of the court on
motion.

HISTORICAL NOTE
This rule supersedes former rule 6.
The rule superseded read as follows: "In all suits in

personam, where bail is taken, the court may, upon mo-
tion, for due cause shown, reduce the amount of the
sum contained in the bond or stipulation therefor; and
in all cases where a bond or stipulation is taken as bail,
or upon dissolving an attachment of property as afore-
said, if either of the sureties shall become insolvent pend-
ing the suit, new sureties may be required by the order
of the court, to be given, upon motion, and due proof
thereof."

RULE 9. MONITION TO THIRD PARTIES IN SUITS IN REM

In all suits in rem against a ship, and/or her ap-
purtenances if her appurtenances or any of them are
in the possession or custody of any third person, the
court shall, on due notice to such third person and
after hearing, decree that the same be delivered into
the custody of the marshal or other proper officer,
if on hearing it appears that the same is required
by law and justice.

HISTORICAL NOTE
This rule supersedes former rule 8.
The superseded rule read as follows: "In all suits in

rem against a ship, her tackle, sails, apparel, furniture,
boats, or other appurtenances, if such tackle, sails, ap-
parel, furniture, boats, or other appurtenances are in
the possession or custody of any third person, the court
may, after a due monition to such third person, and a
hearing of the cause, if any, why the same should not
be delivered over, award and decree that the same be
delivered into the custody of the marshal or other proper
officer, if, upon the hearing, the same is required by law
and justice."

RULE 10. PROCESS IN Surrs IN REM

In all cases of seizure, and in other suits and
proceedings in rem, the process, if issued and unless
otherwise provided for by statute, shall be by a
warrant of arrest of the ship, goods, or other thing
to be arrested; and the marshal shall thereupon
arrest and take the ship, goods, or other thing into
his possession for safe custody, and shall cause public
notice thereof and of the time assigned for the
return of such process and the hearing of the cause,
to be given in such newspaper within the district as
the district court shall order; and if there is no
newspaper published therein, then in such other
public places in the district as the court shall direct.

HISTORICAL NOTE
This rule supersedes former rule 9.
The only change from the former rule is the introduc-

tion of the words "if issued and" in the opening phrase
of the rule.

RULE 11. PERISHABLE GOODS-How DISPOSED OF

In all cases where any goods or other things are
arrested, if the expense of keeping the same is ex-
cessive or disproportionate, or if the same are perish-
able, or are liable to deterioration, decay, or injury,
by being detained in custody pending the suit, the
court may, on the application of either party, order
the same or any portion thereof to be sold; and the
proceeds, or so much thereof as shall be full security
to satisfy any decree, to be brought into court to
abide the event of the suit; or the court may, on the
application of the claimant, order a delivery thereof
to him, either on the filing of a written agreement of
the parties or their proctors of record to that effect,
or on a due appraisement, to be had under its direc-
tion, unless the value has been agreed to in writing
by the parties or their proctors of record, on the
claimant's depositing in court so much money as
the court shall order, or on his giving a stipulation,
with sufficient sureties or an approved corporate
surety, in such sum as the court shall direct or as
shall be agreed upon in writing by the parties or
their proctors of record, conditioned to abide by
and pay the money awarded by the final decree ren-
dered by the court, or any appellate court, if any
appeal intervenes, not to exceed however in any
event such agreed or appraised value with interest
at six per cent. per annum and costs, as the one or
the other course shall be ordered by the court.

HISTORICAL NOTE
This rule supersedes former rule 10.
The rule superseded read as follows: "In all cases where

any goods or other things are arrested, if the same are
perishable, or are liable to deterioration, decay, or injury,
by being detained in custody pending the suit, the court
may, upon the application of either party, in its discre-
tion, order the same or so much thereof to be sold as
shall be perishable or liable to depreciation, decay, or
injury; and the proceeds, or so much thereof as shall be
a full security to satisfy the decree, to be brought into
court to abide the event of the suit; or the court may,
upon the application of the claimant, order a delivery
thereof to him, upon a due appraisement to be had
under its direction, either upon the claimant's depositing
in court so much money as the court shall order, or upon
his giving a stipulation, with sureties, in such sum as the
court shall direct, to abide by and pay the money awarded
by the final decree rendered by the court, or the appellate
court, if any appeal intervenes, as the one or the other
course shall be ordered by the court."

RULE 12. SHiP-How APPRAISED, SOLD OR BONDED

Where any ship shall be arrested, the same shall,
on the application of the claimant, be delivered to
him either on a due appraisement, to be had under
the direction of the court, or on his filing an agree-
ment in writing to that effect signed by the parties
or their proctors of record, and on the claimant's
depositing in court so much money as the court shall
order, or on his giving a stipulation for like amount,
with sufficient sureties, or an approved corporate
surety, conditioned as provided in the foregoing
rule; and if the claimant shall unreasonably neglect
to make any such application, then the court may,
on the application of either party, on due cause
shown, order a sale of such ship, and require the
proceeds thereof to be brought into court or other-
wise disposed of.
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HISTORICAL NOTE

This rule supersedes former rule 11.
The rule superseded read as follows: "In like manner.

where any ship shall be arrested, the same may, upon the
application of the claimant, be delivered to him upon
a due appraisement, to be had under the direction of
the court, upon the claimant's depositing in court so
much money as the court shall order, or upon his giving
a stipulation, with sureties, as aforesaid; and if the claim-
ant shall decline any such application, then the court
may. in its discretion, upon the application of either
party, upon due cause shown, order a sale of such ship.
and the proceeds thereof to be brought into court or
otherwise disposed of, as it may deem most for the benefit
of all concerned."

RULE 13. SEAMEN'S WAGES-MATERIALMEN-REMEDIES

In all suits for mariners' wages or by materialmen
for supplies or repairs or other necessaries, the libel-
lant may proceed in rem against the ship and freight
and/or in personam against any party liable.

HISTORICAL NOTE

This rule supersedes former rules 12 and 13.
The rules superseded read as follows:
"Rule 12. In all suits by materialmen for supplies or

repairs, or other necessaries, the libellant may proceed
against the ship and freight in rem, or against the master
or owner alone in personam."

"Rule 13. In all suits for mariners' wages, the libellant
may proceed against the ship, freight, and master, or
against the ship and freight, or against the owner or the
master alone in personam."

RUiLE 14. PrLOTAGE-COLLISION-REMEDIES

In all suits for pilotage or damage by collision.
the libellant may proceed in rem against the ship
and/or in personam against the master and/or the
owner.

HISTORICAL NOTE
This rule supersedes former rules 14 and 15.
The rules superseded read as follows:
"Rule 14. In all suits for pilotage, the libelant may

proceed against the ship and master, or against the ship, or
against the owner alone or the master alone in personam."

"Rule 15. In all suits for damage by collision, the libel-
ant may proceed against the ship and master, or against
the ship alone, or against the master or the owner alone
In personam."

RULE 15. ASSAULT OR BEATING-REMEDIES

In all suits for an assault or beating on the high
seas, or elsewhere within the admiralty and mari-
time jurisdiction, the suit shall be in personam only.

HISTORICAL NOTE

This rule supersedes former rule 16.
The rule superseded was identical in terms with the

present rule.

RULE 16. MARITIME HYPOTHECATION-REMEDIES

In all suits founded upon a mere maritime hypoth-
ecation of ship or freight, either express or implied,
by the master for moneys taken up in a foreign port
for supplies or repairs or other necessaries for the
voyage, without any claim of maritime interest, the
libellant may proceed in rem and/or in personam
against the master and/or the owners.

HISTORICAL NOTE

This rule supersedes former rule 17.
The rule superseded was identical with the present rule

except as to the last clause which authorized the libellant
to "proceed either in rem or against the master or the
owner alone in personam."

RULE 17. BOTTOMRY BONDS-REMEDIES

In all suits on bottomry bonds, properly so called,
the suit shall be in rem only against the property
hypothecated, or the proceeds of the property, in
whosesoever hands the same may be found, unless
the master has, without authority, given the bot-
tomry bond, or by his fraud or misconduct has
avoided the same, or has subtracted the property, or
unless the owner has, by its own misconduct or
wrong, lost or subtracted the property, in which lat-
ter cases the suit may be in personam against the
wrongdoer.

HISTORICAL NOTE
This rule supersedes former rule 18.
The rule superseded was identical with the present rule

except that it used the word "his" instead of "its" between
the words "the owner has by" and the words "own mis-
conduct."

RULE 18. SALVAGE-REMEDIES

In all suits for salvage, the suit may be in rem
against the property saved, or the proceeds thereof,
and/or in personam against any party liable for the
salvage service.

HISTORICAL NOTE
This rule supersedes former rule 19.
The rule superseded read as follows: "In all suits for

salvage, the suit may be in rem against the property
saved, or the proceeds thereof, or in personam against the
party at whose request and for whose benefit the salvage
service has been performed."

RULE 19. PETITORY OR POSSESSORY SUITS

In all petitory and possessory suits between part
owners or adverse proprietors, or by the owners of a
ship or the majority thereof, against the master of
a ship, for the ascertainment of the title and de-
livery of the possession, or for the possession only, or
by one or more part owners against the others to
obtain security for the return of the ship from any
voyage undertaken without their consent, or by one
or more part owners against the others to obtain
possession of the ship -for any voyage, on giving se-
curity for the safe return thereof, the process shall
be by an arrest of the ship, and by a monition to
the adverse party or parties to appear and make
answer to the suit.

HISTORICAL NOTE

This rule supersedes former rule 20.
The rule superseded was identical in terms with the

present rule.

RULE 20. EXECUTION ON DECREES

In all cases of a final decree for the payment of
money, the libellant shall have a writ of execution,
in the nature of a fieri facias, commanding the
marshal or his deputy to levy and collect the amount
thereof out of the goods and chattels, lands and
tenements, or other real estate of the respondent,

claimant, or stipulators. And any other remedies
shall be available that may exist under the state or
federal law for the enforcement of judgments or
decrees.

HISTORICAL NOTE
This rule supersedes former rule 21.
The rule superseded was identical with the first sen-

tence of the present rule.
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RULE 21. REQUISITES OF LIBEL OF INFORMATION
All informations and libels of information upon

seizures for any breach of the revenue, or navigation
or other laws of the United States, shall state the
place of seizure, whether it be on land or on the
high seas, or on navigable waters within the admi-
ralty and maritime jurisdiction of the United States,
and the district within which the property Is brought
and where it then is. The information or libel of
information shall also propound in distinct articles
the matters relied on as grounds or causes of for-
feiture, and aver the same to be contrary to the form
of the statute or statutes of the United States in
such case provided, as the case may require, and
shall conclude with a prayer of due process to en-
force the forfeiture, and to give notice to all persons
concerned in interest to appear and shown cause
at the return-day of the process why the forfeiture
should not be decreed.

HISTORICAL NOTE

This rule supersedes former rule 22.
The rule superseded was identical with the present rule.

RULE 22. REQUISITES OF LIBEL IN INSTANCE CAUSES

All libels in instance causes, civil or maritime, shall
be on oath or solemn affirmation and shall state the
nature of the cause, as, for example, that it is a
cause, civil and maritime, of contract, or a tort or
damage, or of salvage, or of possession, or otherwise.
as the same may be; and, if the libel be in rem, that
the property is within the district; and, if in per-
sonam, the names and places of residence of the
parties so far as known. The libel shall also pro-
pound and allege in distinct articles the various al-
legations of fact upon which the libellant relies in
support of his suit, so that the respondent or claim-
ant may be enabled to answer distinctly and sep-
arately the several matters contained in each article;
and it shall conclude with a prayer for due process
to enforce his rights in rem, or In personam, as the
case may be, and for such relief and redress as the
court is competent to give in the premises.

HISTORICAL NOTE

This rule supersedes former rule 23.
The rule superseded read as follows: "All libels in in-

stance causes, civil or maritime, shall state the nature
of the cause; as. for example, that it is a cause, civil
and maritime, of contract, or of tort or damage, or of
salvage, or of possession, or otherwise, as the case may
be: and, if the libel be in rem, that the property is with-
in the district; and, if in personam, the names and occu-
pations and places of residence of the parties. The libel
shall also propound and articulate in distinct articles
the various allegations of fact upon which the libellant
relies in support of his suit, so that the defendant may
be enabled to answer distinctly and separately the sev-
eral matters contained in each article; and it shall con-
clude with a prayer of due process to enforce his rights,
in rem or in personam (as the case may require), and for
such relief and redress as the court is competent to give
in the premises. And the libellant may further require
the defendant to answer on oath all interrogatories pro-
pounded by him touching all and singular the allega-
tions in the libel at the close or conclusion thereof."

The last sentence of former rule 23 is now embodied
in rule 31.

RULE 23. AMENDMENTS TO LIBELS

In all informations and libels in causes of admiralty
and maritime jurisdiction, amendments in matters

of form may be made at any time, on motion to the
court, as of course. And new counts may be filed, and
amendments in matters of substance may be made, on
motion, at any time before the final decree, on such
terms as the court shall impose. And where any
defect of form is set down by the respondent or
claimant upon special exceptions, and is allowed,
the court may, in granting leave to amend, impose
terms on the libellant.

HISTORICAL NOTE

This rule supersedes former rule 24.
The rule superseded was identical with the present rule

except that in the second sentence the word "defendant"
was used instead of "respondent or claimant."

RULE 24. STIPULATIONS FOR COSTS

In all cases the court may, on the filing of a libel
or on the appearance of any respondent, or claimant,
or at any other time, require the libellant, respondent
or claimant, or either of them to give a stipulation or
an additional stipulation with sufficient sureties,
or an approved corporate surety, in such sum as the
court shall direct, to pay all costs and expenses which
shall be awarded against him, It, or them, by the
final decree of the court, or by any interlocutory
order in the progress of the suit, or an appeal by any
appellate court.

HISTORICAL NOTE

This rule supersedes former rule 25.
The rule superseded read as follows: "In all cases of

libels in personam, the court may. in its discretion, upon
the appearance of the defendant, where no hail has been
taken, and no attachment of property has been made to
answer the exigency of the suit, require the defendant
to give a stipulation, with sureties, in such sum as the
court shall direct, to pay all costs and expenses which
shall be awarded against him in the suit, upon the final
adjudication thereof, or by any interlocutory order in the
progress of the suit."

RULE 25. CLAIM-How VERIFIED-CLAIMANT'S BONDS

In suits in rem the party claiming the property
shall verify his claim on oath or solemn affirmation,
stating that the claimant by whom or on whose
behalf the claim is made is the true and bona fide
owner. And where the claim is put in by an agent
or consignee, he shall also make oath that he Is
duly authorized thereto by the owner; or, if the
property be, at the time of the arrest, in the posses-
sion of the master of a ship, that he is the lawful
bailee thereof for the owner. And, on putting in
such claim, the claimant shall file a bond or stipu-
lation for costs as above provided.

HISTORICAL NOTE

This rule supersedes former rule 26.
The rule superseded read as follows: "In suits in rem,

the party claiming the property shall verify his claim
on oath or solemn affirmation, stating that the claimant
by whom or on whose behalf the claim is made is the true
and bona fide owner, and that no other person is the
owner thereof. And, where the claim is put in by an
agent or consignee, he shall also make oath that he is
duly authorized thereto by the owner; or, if the property
be, at the time of the arrest, in the possession of the
master of a ship, that he is the lawful bailee thereof for
the owner. And, upon putting in such claim, the claim-
ant shall file a stipulation, with sureties, in such sum
as the court shall direct, for the payment of all costs
and expenses which shall be awarded against him by
the final decree of the court, or, upon an appeal, by the
appellate court."
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RULE 26. ANSWERS-REQUISITES OF

In all libels in causes of civil and maritime juris-
diction, whether in rem or in personam, the answers
of or on behalf of the respondent or claimant to the
libels and Interrogatories shall be on oath or solemn
affirmation; and all answers shall be full and explicit
and distinct to each separate article and separate
allegation in the libel, in the same order as num-
bered In the libel, and shall also answer in like man-
ner or except to each interrogatory propounded by
the libellant. But this rule shall not apply to cases
where the sum or value in dispute does not exceed
fifty dollars, exclusive of costs, unless the District
Court shall be of opinion that the proceedings pre-
scribed herein are necessary for the purposes of
justice in the case before the court.

HISTORICAL NOTE

This rule supersedes former rules 27 and 48.
Former rules 27 and 48 were combined in this rule,

being respectively the first and second sentences thereof.

RULE 27. PLEADINGS-INTERROGATORIES-

EXCEPTIONS TO

Either party may except to the sufficiency, full-
ness, distinctness, relevancy or competency of any
of the pleadings or interrogatories filed by the other
party; and if the court shall so adjudge on a hearing
on the exceptions, and shall order further pleadings
or answers to be filed by either party, such pleadings
or answers shall be filed within such time and on
such terms as the court may direct.

HISTORICAL NOTE

This rule supersedes former rule 28.
The rule superseded read as follows: "The libellant may

except to the sufficiency, or fullness, or distinctness, or
relevancy of the answer to the articles and interrogatories
in the libel; and. if the court shall adjudge the same ex-
ceptions, or any of them, to be good and valid, the court
shall order the defendant forthwith, within such time
as the court shall direct, to answer the same, and may
further order the defendant to pay such costs as the
court shall adjudge reasonable."

RULE 28. DEFAULT ON FAILURE TO ANSWER

If the respondent or claimant shall omit or refuse
to make due answer to the libel upon the return day
of the process, or other day assigned by the court.
the court may pronounce him to be in contumacy
and default and thereupon shall proceed to hear the
cause ex parte, and adjudge therein as to law and
justice shall appertain. But the court may set aside
the default and upon the application of the respond-
ent or claimant admit him to make answer to the
libel on such terms as the court may direct.

HISTORICAL NOTE

This rule supersedes former rule 29.
The rule superseded read as follows: "If the defendant

shall omit or refuse to make due answer to the libel upon
the return day of the process, or other day assigned by
the court, the court shall pronounce him to be in con-
tumacy and default; and thereupon the libel shall be
adjudged to be taken pro confesso against him, and the
court shall proceed to hear the cause ex parte, and adjudge
therein as to law and justice shall appertain. But the
court may, in its discretion, set aside the default, and,
upon the application of the defendant, admit him to make
answer to the libel, at any time before the final hearing
and decree, upon his payment of all the costs of the suit
up to the time of granting leave therefor."

RULE 29. EFFECT OF FAILURE TO ANSWER FULLY

In all cases where the respondent or claimant an-
swers, but does not answer fully and explicitly and
distinctly to all the matters in any article of the
libel, and exception is taken thereto by the libellant,
and the exception is allowed, the court may, by
attachment or otherwise, compel the respondent or
claimant to make further answer thereto; or may
make such other order in the cause as It shall deem
most fit to promote justice.

HISTORICAL NOTE

This rule supersedes former rule 30.
The rule superseded read as follows: "In all cases where

the defendant answers, but does not answer fully and
explicitly and distinctly to all the matters in any article
of the libel, and exception is taken thereto by the libel-
lant, and the exception Is ailowed, the court may by
attachment, compel the defendant to make further an-
swer thereto, or may direct the matter of the exception
to be taken pro confesso against the defendant, to the
full purport and effect of the article to which It purports
to answer, and as if no answer had been put in thereto."

RULE 30. WHAT EITHER PARTY MAY OBJECT TO
ANSWERING

Either party may object by proper pleadings to
answering any allegation contained in any pleading
or interrogatory filed by the other party, which will
tend to expose him, it, or them, to any prosecution
or punishment for crime, or for any penalty or any
forfeiture of his, its or their property for any penal
offense.

HISTORICAL NoTE
This rule supersedes former rule 31.
The rule superseded read as follows: "The defendant

may object, by his answer, to answer any allegation or
interrogatory contained in the libel which will expose
him to any prosecution or punishment for crime, or for
any penalty or any forfeiture of his property for any
penal offense."

RULE 31. INTERROGATORIES TO PARTIES

Any party may serve upon any adverse party writ-
ten interrogatories to be answered by the party
served or, if the party served is a public or private
corporation or a partnership or association, by any
officer thereof competent to testify in its behalf.
The interrogatories shall be answered separately and
fully in writing under oath. The answers shall be
signed by the person making them; and the party
upon whom the interrogatories have been served shall
serve a copy of the answers on the party submitting
the interrogatories within 15 days after the delivery
of the interrogatories, unless the court, on motion
and notice and for good cause shown, enlarges or
shortens the time. Objections to any interrogatories
may be presented to the court within 10 days after
service thereof, with notice as in case of a motion;
and answers shall be deferred until the objections
are determined, which shall be at as early a time
as is practicable. No party may, without leave of
court, serve more than one set of interrogatories to
be answered by the same party. Added May 22, 1939,
eff. Sept. 1, 1939.

HISTORICAL NOTE

This rule and rules 32, 32A, 32B, and 32C, were substi-
tuted for former rules 31 and 32 by order May 22, 1939,
effective Sept. 1, 1939.
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Rule 31, as originally adopted, read as follows:
"Either party shall have the right to require the per-

sonal answer of the other party or of its proper officer on
oath or solemn affirmation to all interrogatories pro-
pounded by him, it, or them, in the libel, answer or
otherwise as may be ordered by the court on cause shown
and required to be answered. In default of due answer
by either party to such interrogatories, the court may
adjudge such party to be in default and enter such order
in the cause as it shall deem most fit to promote justice."

It superseded former rule 32 and part of former rule 23.
The rule superseded read as follows:
"The defendant shall have a right to require the per-

sonal answer of the libelant upon oath or solemn affirma-
tion to any interrogatories which he may, at the close of
his answer, propound to the libelant touching any mat-
ters charged in the libel or touching any matter of de-
fense set up in the answer, subject to the like exception
as to matters which shall expose the libelant to any
prosecution, or punishment, or forfeiture, as is provided
in the thirty-first rule. In default of due answer by the
libelant to such interrogatories the court may adjudge
the libelant to be in default, and dismiss the libel, or
may compel his answer in the premises, by attachment,
or take the subject-matter of the interrogatory pro con-
fesso in favor of the defendant, as the court, in its dis-
cretion, shall deem most fit to promote public justice."

The last sentence of former rule 23 was also embodied
In rule 31.

RULE 32. DISCOVERY AND PRODUCTION OF DOCUMENTS
AND THINGS FOR INSPECTION, COPYING, OR PHOTO-
GRAPHING

Upon motion of any party showing good cause
therefor and upon notice to all other parties, the
court in which an action is pending may (1) order
any party to produce and permit the inspection and
copying or photographing, by or on behalf of the
moving party, of any designated documents, papers,
books, accounts, letters, photographs, objects, or tan-
gible things, not privileged, which constitute or con-
tain evidence material to any matter involved in
the action and which are in his possession, custody,
or control; or (2) order any party to permit entry
upon designated land or other property in his pos-
session or control for the purpose of inspecting,
measuring, surveying, or photographing the prop-
erty or any designated relevant object or operation
thereon. The order shall specify the time, place,
and manner of making the inspection and taking
the copies and photographs and may prescribe such
terms and conditions as are just. Added May 22,
1939, eff. Sept. 1, 1939.

HISTORICAL NOTE
This rule and rules 31, 32A, 32B. and 32C were substi-

tuted for former rules 31 and 32 by order May 22. 1939,
effective Sept. 1, 1939.

Rule 32. as originally adopted was new. It read as
follows: "After joinder of issue, and before trial, any
party may apply to the court for an order directing any
other party, his agent or representative, to make discov-
ery, on oath, of any documents which are, or have been,
in his possession or power, relating to any matter or
question in issue. And the court may order the pro-
duction, by any party, his agent or representative, on
oath, of such of the documents in his possession or power
relating to any matter in question in the cause as the
court shall think right, and the court may deal with such
documents, when produced, in such manner as shall
appear just."

RULE 32A. PHYSICAL AND MENTAL EXAMINATION OF
PERSONS

(a) Order 1or Examination. In an action in
which the mental or physical condition of a party Is

in controversy, the court in which the action is pend-
ing may order him to submit to a physical or mental
examination by a physician. The order may be
made only on motion for good cause shown and upon
notice to the party to be examined and to all other
parties and shall specify the time, place, manner,
conditions, and scope of the examination and the
person or persons by whom it is to be made.

(b) Report of Findings.
(1) If requested by the person examined, the

party causing the examination to be made shall de-
liver to him a copy of a detailed written report of the
examining physician setting out his findings and
conclusions. After such request and delivery the
party causing the examination to be made shall be
entitled upon request to receive from the party ex-
amined a like report of any examination, previously
or thereafter made, of the same mental or physical
condition. If the party examined refuses to deliver
such report the court on motion and notice may
make an order requiring delivery on such terms as
are just, and if a physician fails or refuses to make
such a report the court may exclude his testimony if
offered at the trial.

(2) By requesting and obtaining a report of the
examination so ordered or by taking the deposition
of the examiner, the party examined waives any
privilege he may have in that action or any other in-
volving the same controversy, regarding the testi-
mony of every other person who has examined or
may thereafter examine him in respect of the same
mental or physical condition. Added May 22, 1939,
eff. Sept. 1, 1939.

HISTORICAL NOTE

This rule and rules 31, 32, 32B. and 32C were substi-
tuted for former rules 31 and 32 by order May 22. 1939,
effective Sept. 1, 1939.

RULE 32B. ADMISSION OF FACTS AND OF GENUINENESS

OF DOCUMENTS

(a) Request for Admission. At any time after the
pleadings are closed, a party may serve upon any
other party a written request for the admission by
the latter of the genuineness of any relevant docu-
ments described in and exhibited with the request or
of the truth of any relevant matters of fact set forth
therein. Copies of the documents shall be delivered
with the request unless copies have already been
furnished. Each of the matters of which an admis-
sion is requested shall be deemed admitted unless,
within a period designated in the request, not less
than 10 days after service thereof or within such
further time as the court may allow on motion and
notice, the party to whom the request is directed
serves upon the party requesting the admission a
sworn statement either denying specifically the mat-
ters of which an admission is requested or setting
forth in detail the reasons why he cannot truthfully
either admit or deny those matters.

(b) Effect of Admission. Any admission made by
a party pursuant to such request is for the purpose
of the pending action only and neither constitutes
an admission by him for any other purpose nor may
be used against him in any other proceeding. Added
May 22, 1939, eff. Sept. 1, 1939.

Rule 32 Page 5228



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

HISTORICAL NoTE

This rule and rules 31, 32, 32A, and 32C were substituted

for former rules 31 and 32 by order May 22, 1939, effective

Sept. 1, 1939.

RULE 32C. REFUSAL To MAxE DISCOVERY:
CONSEQUENCES

(a) Refusal to Answer. If a party or other de-
ponent refuses to answer any question propounded
upon oral examination, the examination shall be
completed on other matters or adjourned, as the pro-
ponent of the question may prefer. Thereafter, on
reasonable notice to all persons affected thereby,
he may apply to the court in the district where the
deposition is taken for an order compelling an an-
swer. Upon the refusal of a deponent to answer
any interrogatory submitted under any provision
of law, or upon the refusal of a party to answer
any interrogatory submitted under Rule 31, the
proponent of the interrogatory may on like notice
make like application for such an order. If the mo-
tion is granted and if the court finds that the refusal
was without substantial Justification the court shall
require the refusing party or deponent and the party
or attorney advising the refusal or either of them to
pay to the examining party the amount of the reason-
able expenses incurred in obtaining the order, in-
cluding reasonable attorney's fees. If the motion
is denied and if the court finds that the motion was
made without substantial Justification, the court
shall require the examining party or the attorney
advising the motion or both of them to pay to the
refusing party or witness the amount of the reason-
able expenses incurred in opposing the motion, in-
cluding reasonable attorney's fees.

(b) Failure to Comply With Order.
(1) Contempt. If a party or other witness refuses

to be sworn or refuses to answer any question after
being directed to do so by the court in the district
in which the deposition is being taken, the refusal
may be considered a contempt of that court.

(2) Other Consequences. If any party or an officer
or managing agent of a party refuses to obey an
order made under subdivision (a) of this rule re-
quiring him to answer designated questions, or an
order made under Rule 32 to produce any document
or other thing for inspection, copying, or photo-
graphing or to permit it to be done, or to permit
entry upon land or other property, or an order
made under Rule 32A requiring him to submit to a
physical or mental examination, the court may make
such orders in regard to the refusal as are just, and
among others the following:

(i) An order that the matters regarding which the
questions were asked, or the character or description
of the thing or land, or the contents of the paper,
or the physical or mental condition of the party,
or any other designated facts shall be taken to be
established for the purposes of the action in accord-
ance with the claim of the party obtaining the order;

(ii) An order refusing to allow the disobedient
party to support or oppose designated claims or de-
fenses, or prohibiting him from introducing in evi-
dence designated documents or things or items of
testimony, or from introducing evidence of physical
or mental condition;

(ill) An order striking out pleadings or parts
thereof, or staying further proceedings until
the order is obeyed, or dismissing the action or
proceeding or any part thereof, or rendering a judg-
ment by default against the disobedient party;

(iv) In lieu of any of the foregoing orders or in
addition thereto, an order directing the arrest of
any party or agent of a party for disobeying any of
such orders except an order to submit to a physical
or mental examination.

(c) Expenses on Refusal to Admit. If a party,
after being served with a request under Rule 32B
to admit the genuineness of any documents or the
truth of any matters of fact, serves a sworn denial
thereof and if the party requesting the admissions
thereafter proves the genuineness of any such docu-
ment or the truth of any such matter of fact, he
may apply to the court for an order requiring the
other party to pay him the reasonable expenses in-
curred in making such proof, including reasonable
attorney's fees. Unless the court finds that there
were good reasons for the denial or that the admis-
sions sought were of no substantial importance, the
order shall be made.

(d) Failure of Party to Attend or Serve Answers.
If a party or an officer or managing agent of a
party wilfully fails to appear before the officer who
is to take his deposition, after being served with a
proper notice, or fails to serve answers to interrog-
atories submitted under Rule 31, after proper service
of such Interrogatories, the court on motion and no-
tice may strike out all or any part of any pleading
of that party, or dismiss the action or proceeding or
any part thereof, or enter a judgment by default
against that party.

(e) Failure to Respond to Letters Rogatory. A
subpoena may be issued as provided in the act of
July 3, 1926, ch. 762, § 1 (44 Stat. 835), U. S. C.,
Title 28, § 711. under the circumstances and condi-
tions therein stated.

(f) Expenses Against United States. Expenses
and attorney's fees are not to be imposed upon the
United States under this rule. Added May 22, 1939,
eff. Sept. 1, 1939.

HISTORICAL NOTE
This rule and rules 31. 32, 32A, and 32B were substi-

tuted for former rules 31 and 32 by order May 22, 1939.
effective Sept. 1, 1939.

REFERENCES IN TEXT

Act of July 3. 1926, ch. 762, § 1 (44 Stat. 835), U. S. C.,
Title 28, § 711. referred to In subd. (e), was repealed by
act June 25, 1948. ch. 646. § 39, 62 Stat. 999, eff. Sept. 1.
1948, and is covered by section 1783 of this title.

RULE 33. How VERIFICATION OF ANSWER TO
INTERROGATORY OBVIATED

Where either the libellant or the respondent or
claimant is out of the country, or unable, from sick-
ness or other casualty, to make an answer to any
interrogatory on oath or solemn affirmation at the
proper time, the court may, in its discretion in fur-
therance of the due administration of justice, dis-
pense therewith, or may award a commission to take
the answer of th6 respondent or claimant when and
as soon as it may be practicable or may receive a
verification by agent or attorney with like force and
effect as if made by the party.
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HISTORICAL NOTE

This rule supersedes former rule 33.
The rule superseded read as follows: "Where either the

libellant or the defendant is out of the country, or unable,
from sickness or other casualty, to make an answer to
any interrogatory on oath or solemn affirmation at the
proper time, the court may. in its discretion, in further-
ance of the due administration of justice, dispense there-
with, or may award a commission to take the answer of
the defendant when and as soon as it may be practicable."

RULE 34. How THIRD PARTY MAY INTERVENE

If any third person shall intervene in any cause of
admiralty and maritime jurisdiction in rem for his
own interest, and he is entitled, according to the
course of admiralty proceedings, to be heard therein,
he shall propound the matter in suitable allegations,
to which, if admitted by the court, the other party or
parties in the suit may be required, by order of the
court, to make due answer; and such further pro-
ceedings shall be had and decree rendered by the
court therein as to law and Justice shall appertain.
But every such intervenor shall be required, on filing
his allegations, to give a stipulation with sufficient
sureties or an approved corporate surety to abide by
the final decree rendered in the cause, and to pay all
such costs and expenses and damages as shall be
awarded against him by the court on the final decree,
whether it is rendered in the original or appellate
court, not to exceed however in any event the agreed
or appraised value of the property so claimed by
him, it, or them, with interest at six per cent. per
annum and costs.

HISTORICAL NOTE

This rule supersedes former rule 34.
The rule superseded read as follows: "If any third per-

son shall intervene in any cause of admiralty and mari-
time jurisdiction in rem for his own interest, and he is
entitled, according to the cause of admiralty proceedings,
to be heard for his own interest therein, he shall pro-
pound the matter in suitable allegations, to which, if
admitted by the court, the other party or parties in the
suit may be required by order of the court, to make due
answer; and such further proceedings shall be had and
decree rendered by the court therein as to law and justice
shall appertain. But every such Intervenor shall be re-
quired, upon filing his allegations, to give a stipulation,
with sureties, to abide by the final decree rendered in the
cause, and to pay all such costs and expenses and damages
as shall be awarded by the court upon the final decree,
whether it is rendered in the original or appellate court."

RULE 35. EXCEPTIONS TO PLEADINGS FOR StrRPLUSAGE
OR SCANDAL

Exceptions may be taken to any libel, allegation,
answer or other pleading for surplusage, imperti-
nence or scandal; and if on hearing the matter ex-
cepted to shall be held to be so objectionable it shall
be expunged on such terms as the court may direct.

HISTORICAL NOTE

This rule supersedes former rule 36.
The rule superseded read as follows: "Exceptions may

be taken to any libel, allegation, or answer for surplusage,
irrelevancy, impertinence, or scandal; and if, upon ref-
erence to a master, the exception shall be reported to
be so objectionable, and allowed by the court, the matter
shall be expunged, at the cost and expense of the party
in whose libel or answer the same is found."

RULE 36. PROCEDURE AGAINST GARNISHEE

In cases of foreign attachment, the garnishee shall
be required to answer on oath or solemn affirmation

as to the debts, credits, or effects of the respondent
or claimant in his hands, and to such interroga-
tories touching the same as may be propounded by
the libellant; and if he shall refuse or neglect so
to do, the court may award compulsory process in
personam against him. If he admits any debts,
credits or effects, the same shall be held in his hands,
or paid into the registry of the court and shall be
held in either case subject to the further order of
the court.

HISTORICAL NOTE
This rule supersedes former rule 37.
The first sentence of the superseded rule was identical

with the first sentence of the present rule. The second
sentence read as follows: "If he admits any debts, credits,
or effects, the same shall be held in his hands, liable to
answer the exigency of the suit."

RULE 37. BRINGING FUINDS INTO COURT

In cases of mariners' wages, or bottomry, or sal-
vage, or other proceeding in rem, where freight or
other proceeds of property are attached to or are
bound by the suit, which are in the hands or pos-
session of any person, the court may, on due appli-
cation, by petition of the party interested, require
the party charged with the possession thereof to
appear and show cause why the same should not be
brought into court to answer the exigency of the
suit, and if no cause be shown, the court may order
the same to be brought into court to answer the
exigency of the suit, and on failure of the party to
comply with the order, may award an attachment,
or other compulsory process to compel obedience
thereto.

HISTORICAL NOTE

This rule supersedes former rule 38.
The rule superseded was identical with the present

rule.

RULE 38. DISMISSAL FOR FAILURE To PROSECUTE

If, in any admiralty suit, the libellant shall not
appear and prosecute his suit, and comply with the
orders of the court, he shall be deemed in default
and contumacy; and the court may, on the appli-
cation of the respondent or claimant, pronounce the
suit to be deserted, and the same may be dismissed
with costs.

HISTORICAL NOTE

This rule supersedes former rule 39.
The rule superseded used the phrase "prosecute his

suit according to the course and orders of the court"
and used the word "defendant" instead of "respondent
or claimant."

RULE 39. REOPENING DEFAULT DECREES

The court may, in its discretion, on motion of the
respondent or claimant and the payment of costs,
rescind the decree in any suit in which, on account
of his contumacy and default, the matter of the libel
shall have been decreed against him, and grant a
rehearing thereof at any time within sixty days after
the decree has been entered, the respondent or claim-
ant submitting to such further orders and terms in
the premises as the court may direct; and the term
of the court shall be deemed extended for this pur-
pose until the expiration of such period of sixty
days.
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HISTORICAL NOTE

This rule supersedes former rule 40.
The rule superseded read as follows: "The court may,

in its discretion, upon the motion of the defendant and
the payment of costs, rescind the decree in any suit in
which, on account of his contumacy and default, the
matter of the libel shall have been decreed against him.
and grant a rehearing thereof at any time within ten
days after the decree has been entered, the defendant
submitting to such further orders and terms in the
premises as the court may direct."

RULE 40. SALES IN ADMIRALTY

All sales of property under any decree of admi-
ralty shall be made by the marshal or his deputy, or
other proper officer assigned by the court, where the
marshal is a party in interest, in pursuance of the
orders of the court; and the proceeds thereof, when
sold, shall be forthwith paid into the registry of the
court by the officer making the sale, to be disposed
of by the court according to law.

HISTORICAL NOTE

This rule supersedes former rule 41.
The rule superseded was identical with the present rule.

RULE 41. FUNDS IN COURT REGISTRY

All moneys paid into the registry of the court shall
be deposited in some bank designated by the court,
and shall be so deposited in the name of the court,
and shall not be drawn out, except by a check or
checks signed by a judge of the court and counter-
signed by the clerk, stating on whose account and
for whose use it is drawn, and in what suit and out
of what fund in particular it is paid. The clerk
shall keep a regular book, containing a memoran-
dum and copy of all of the checks so drawn and the
date thereof.

HISTORICAL NOTE

This rule supersedes former rule 42.
The rule superseded was identical with the present rule.

RULE 42. CLAIMS AGAINST PROCEEDS IN REGISTRY

Any person having an interest in any proceeds in
the registry of the court shall have a right, by peti-
tion and summary proceedings, to intervene pro in-
teresse suo for delivery thereof to him, and on due
notice to the adverse parties, if any, the court shall
and may proceed summarily to hear and decide
thereon, and to decree therein according to law and
justice. And if such petition or claim shall be de-
serted, or on a hearing, be dismissed, the court may,
in its discretion, award costs against the petitioner
in favor of the adverse party.

HISTORICAL NOTE

This rule supersedes former rule 43.
The rule superseded was identical with the present rule.

RULE 43. REFERENCE TO COMMISSIONERS

In cases where the court shall deem it expedient
or necessary for the purposes of Justice, it may refer
any matters arising in the progress of the suit to one
or two commissioners or assessors, to be appointed by
the court, to hear the parties and make a report
therein. And such commissioners or assessors shall
have and possess all the powers in the premises which
are usually given to or exercised by masters in chan-
cery in references to them, including the power to
administer oaths to and examine the parties and
witnesses touching the premises.

HISTORICAL NOTE

This rule supersedes former rule 44.
The rule superseded authorized reference to "one or

more commissioners" Instead of to "one or two commis-
sioners or assessors."

RULE 431/2. REPORT OF COMMISSIONERS; PRESUMPTION
AS TO CORRECTNESS; REVIEW

In all references to commissioners or assessors, by
consent or otherwise, whether the reference be of
all issues of law and fact, or only particular issues
either of law or fact or both, the report of the com-
missioners or assessors shall be treated as presump-
tively correct, but shall be subject to review by the
court, and the court may adopt the same, or may
modify or reject the same in whole or in part when
the court in the exercise of its Judgment is fully sat-
isfied that error has been committed: Provided, That
when a case or any issue is referred by consent and
the intention is plainly expressed in the consent order
that the submission is to the commissioners or as-
sessors as arbitrators, the court may review the same
only in accordance with the principles governing a
review of an award and decision by an arbitrator.

RULE 44. RIGHT OF TRIAL COURTS To MAKE RULES OF
PRACTICE

In suits in admiralty in all cases not provided for
by these rules or by statute, the District Courts are
to regulate their practice in such a manner as they
deem most expedient for the due administration of
Justice, provided the same are not inconsistent with
these rules.

HISTORICAL NOTE

This rule supersedes former rule 46.
The rule superseded omitted the first four words of

the present rule and included Circuit as well as District
Courts.

RULE 44/2. PRE-TRIAL PROCEDURE; FORMULATING

ISSUES

Rule 16 of the Rules of Civil Procedure shall be
applicable in cases in Admiralty. Added May 4,
1942.

RULE 45. FURTHER PROOF ON APPEAL

Further proof taken by leave of a Circuit Court
of Appeals or the Supreme Court on an appeal in
admiralty shall be taken in such manner as may be
prescribed by statute or by said court.

HISTORICAL NOTE

This rule supersedes former rule 49.
The rule superseded read as follows: "Further proof,

taken in a Circuit Court upon an admiralty appeal, shall
be by deposition, taken before some commissioner ap-
pointed by a Circuit Court, pursuant to the acts of Con-
gress in that behalf, or before some officer authorized to
take depositions by the thirtieth section of the act of
Congress of the twenty-fourth of September, 1789, upon
an oral examination and cross-examination, unless the
court in which such appeal shall be pending, or one of
the judges thereof, shall, upon motion, allow a commission
to issue to take such depositions upon written interroga-
tories and cross-interrogatories. When such deposition
shall be taken by oral examination, a notification from the
magistrate before whom it is to be taken, or from the
clerk of the court in which such appeal shall be pending,
to the adverse party, to be present at the taking of the
same, and to put interrogatories, if he think fit, shall be
served on the adverse party or his attorney, allowing time
for their attendance after being notified, not less than

Page 5231 Rule 45



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

twenty-four hours, and, in addition thereto, one day, Sun-
days exclusive, for every twenty miles' travel; provided,
that the court in which such appeal may be pending, or
either of the judges thereof, may, upon motion, increase
or diminish the length of notice above required."

CHANOE OF NAME

Act June 25, 1948, ch. 646, § 32 (a), 62 Stat. 991, eff.
Sept. 1, 1948, as amended by act May 24, 1949, ch. 139,
§ 127, 63 Stat. 107, changed "circuit court of appeals" to
"court of appeals".

RULE 46. EVIDENCE-How TAKEN

In all trials in admiralty the testimony of witnesses
shall be taken orally in open court, except as other-
wise provided by statute, or agreement of parties.
When deemed necessary by the court or the ofcer
taking the testimony or by the parties, a stenographer
may be employed who shall take down the testimony
In shorthand or otherwise and, if requested by the
court or either party, transcribe the same. The fees
may be fixed by the court and taxed as costs.

Neither the plain language nor the coded text nor
the exact translation of any message or dispatch
encoded or encyphered by any department or agency
of the United States or by any government allied
with the United States in war shall be placed of

record in pleadings, evidence, or testimony or dis-
closed in any manner in any proceeding without the

prior consent of the department or agency of the
United States or allied government which encoded or

encyphered such message or dispatch. A paraphrase
of the substance of such message or dispatch, pre-
pared and certified as such by an officer of such
department or agency, shall be admissible for all
purposes for which the plain language message or

dispatch would, save for this rule, have been
admitted. As amended May 6, 1946.

HISTORICAL NOTE

This rule supersedes former rule 50.
The rule superseded read as follows: "When oral evi-

dence shall be taken down by the clerk of the District
Court. pursuant to the above-mentioned section of the
act of Congress, and shall be transmitted to the Circuit
Court, the same may be used in evidence on the appeal,
saving to each party the right to take the depositions of
the same witnesses, or either of them, if he should so
elect."

The portion of this rule reading "During time of war the
court may in its discretion, upon its own motion or that
of any person, direct that any admiralty proceeding be
conducted in private and that the records, pleadings,
evidence and documents filed therein be impounded, if it
has reason to believe that disclosure of them may be
contrary to the national Interest. In any admiralty pro-
ceeding, during time of war, to which the United States or
an officer or agency thereof is not a party, the court shall
give to the Attorney General prompt notice of the pend-
ency of the proceeding and its nature." Added June 8,
1942 was suspended by Supreme Court order on May 6.
1946.

Second paragraph was added May 6, 1946.

RULE 46 /2. IPnqDINGS OF FACT AND CONCLUSIONS OF LAW

In deciding cases of admiralty and maritime juris-

diction the court of first instance shall find the facts
specially and state separately its conclusions of law

thereon; and its findings and conclusions shall be
entered of record and, if an appeal is taken from the
decree, shall be included by the clerk in the record
which is certified to the appellate court under rule 49.

RULE 46A. SCOPE 0r ExAMINATION AND CROSS-
EXAMINATION

A party may interrogate any unwilling or hostile
witness by leading questions. A party may call an
adverse party or an officer, director, or managing
agent of a public or private corporation or of a
partnership or association which is an adverse party,
and interrogate him by leading questions and contra-
dict and impeach him in all respects as if he had been
called by the adverse party, and the witness thus
called may be contradicted and impeached by or on
behalf of the adverse party also, and may be cross-
examined by the adverse party only upon the sub-
Ject matter of his examination in chief. Added May
22, 1939, eff. Sept. 1, 1939.

RULE 46B. RECORD OF ExcLuDED EVIDENcz

If an objection to a question propounded to a wit-
ness is sustained by the court, the latter upon request
shall take and report the evidence in full, unless it
clearly appears that the evidence is not admissible
on any ground or that the witness is privileged.
Added May 22, 1939, eff. Sept. 1, 1939.

RULE 47. COSTS-TRAVEL OF WITNESSES

Traveling expenses of any witness for more than
one hundred miles to and from the court or place of
taking the testimony shall not be taxed as costs.

RULE 48. ISSUE oN NEW FACTS IN ANSWER

When the respondent or claimant in his answer,
alleges new facts, these shall be considered as denied
by the libellant, and no replication or reply, general
or special, shall be filed, unless ordered by the court
on proper cause shown. But within such time after
the answer is filed as shall be fixed by the district
court, either by general rule or by special order, the
libellant may amend his libel so as to confess and
avoid, or explain or add to, the new matters set forth
in the answer; and within such time as may be fixed,
in like manner, the respondent or claimant shall
answer such amendments.

HISTORICAL NOTE

This rule supersedes former rule 51.
The superseded rule was identical with the present rule

except that "defendant" was used instead of "respondent
or claimant."

RULE 49. RECORD ON APPEAL

The clerks of the District Courts shall make up
the records to be transmitted to the Circuit Court
of Appeals.

I. They shall contain the following:
A. The style of the court.
B. The names of the parties, setting forth the

original parties, and those who have become parties
before the appeal, if any change has taken place.

C. If bail was taken, or property was attached or
arrested, the process of the arrest or attachment and
the service thereof, all bail and stipulations, and, if
any sale has been made, the orders, warrants, and
reports relating thereto.

D. The libel, with exhibits annexed thereto.
E. The pleadings of the respondent or claimant

with the exhibits annexed thereto.

F. The testimony as taken on the part of the
libellant, and any exhibits not annexed to the libel.
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G. The testimony as taken on the part of the
respondent or claimant and any exhibits not annexed
to his pleadings.

H. Any orders and opinions of the court.
I. Any report of a commissioner or assessor, if

excepted to, with the orders of the court respecting
the same, and the exceptions to the report. If the
report was not excepted to, only the fact that a
reference was made, and so much of the report as
shows what results were arrived at by the commis-
sioner or assessor are to be stated.

J. The final decree.
K. The notice of or prayer for an appeal, and the

assignment of errors.
II. The following shall be omitted:
A. The continuances.
B. All motions, rules, and orders which are merely

preparatory for trial and to which no exception was
taken or error assigned.

C. The commissions to take depositions, notices
therefor, their captions, and certificates of their be-
ing sworn to, unless some exception to a deposition
in the District Court was founded on some one or
more of these; in which case so much of either of
them as may be involved in the exception shall be
set out. In all other cases it shall be sufficient to
give the name of the witness, and to copy the inter-
rogatories and answers, and to state the name of
the commissioner, and the place where and the date
when the deposition was sworn to; and in copying
all depositions taken on interrogatories, the answer
shall be inserted immediately following the question.

III. The clerk of the District Court shall page the
copy of the record thus made up, and shall make an
index thereto, and he shall certify the entire docu-
ment at the end thereof under the seal of the court,
to be a transcript of the record of the District Court
in the cause named at the beginning of the copy
made up pursuant to this rule.

IV. In making up the record to be transmitted to
the Circuit Court of Appeals, the clerk of the Dis-
trict Court shall omit therefrom any of the plead-
ings, testimony or exhibits which the parties, by
their proctors, shall, by written stipulation, agree
may be omitted; and shall receive and include in
the record any statement of the case which may be
signed by the proctors showing how the questions
arose and were decided in the District Court and set-
ting forth so much only of the facts alleged and
proved, or sought to be proved, or of the evidence
thereof, as is essential to a decision of such question
by the appellate court, and such stipulation and
statement shall be filed and certified up with the
record.

HISTORICAL NOTE

This rule supersedes former rule 52.
The superseded rule was substantially identical with

the present rule except that it referred to the "Circuit
Court" as the Appellate Court.

CHANGE OF NAME
Act June 25, 1948. ch. 646, § 32 (a), 62 Stat. 991, eff.

Sept. 1, 1948. as amended by act May 24, 1949, ch. 139,
§ 127. 63 Stat. 107, changed "circuit court of appeals" to
"court of appeals".

RULE 50. SECURITY ON CROSS-LIBEL

Whenever a cross-libel is filed upon any counter-
claim arising out of the same contract or cause of

action for which the original libel was filed, and the
respondent or claimant in the original suit shall have
given security to respond in damages, the respond-
ent in the cross-libel shall give security in the usual
amount and form to respond in damages to the
claims set forth in said cross-libel, unless the court,
for cause shown, shall otherwise direct; and all pro-
ceedings on the original libel shall be stayed until
such security be given unless the court otherwise
directs.

HISTORICAL NoTE

This rule iupersedes former rule 53.
The rule superseded read as follows: "Whenever a cross-

libel is filed upon any counterclaim, arising out of the
same cause of action for which the original libel was filed,
the respondents in the cross-libel shall give security in
the usual amount and form, to respond in damages, as
claimed in said cross-libel, unless the court, on cause
shown, shall otherwise direct; and all proceedings upon
the original libel shall be stayed until such security shall
be given."

RULE 51. LIMITATION OF LIABILITY-How CLAIMED

The owner or owners of any vessel who shall de-
sire to claim the benefit of limitation of liability
provided for in the third and fourth sections of the
Act of March 3, 1851, entitled "An Act to limit the
liability of shipowners and for other purposes" (Sec-
tions 183 to 189 of Title 46 of the U. S. Code) as now
or hereafter amended or supplemented, may file a
petition in the proper District Court of the United
States, as hereinafter specified. Such petition shall
set forth the facts and circumstances on which limi-
tation of liability is claimed, and pray proper relief
in that behalf. It shall also state facts showing that
the petition is filed in the proper district; the voyage
on which the demands sought to be limited arose,
with the date and place of its termination; the
amount of all demands including all unsatisfied liens
or claims of lien, in contract or in tort, arising on that
voyage, so far as known to the petitioner, and what
suits, if any, are pending thereon; whether the ves-
sel was damaged, lost or abandoned, and, if so,
when and where; the value of the vessel at the close
of the voyage or, in case of wreck, the value of her
wreckage, strippings or proceeds, if any, and where
and in whose possession they are; and the amount
of any pending freight recovered or recoverable. If
any of the above particulars are not fully known to
the petitioner, a statement of such particulars ac-
cording to the best knowledge, information, and
belief of the petitioner shall be sufficient. With his
petition the petitioner may, if he so elects, file an
interim stipulation, with sufficient sureties or an
approved corporate surety, for the payment into
court whenever the court shall so order, of the ag-
gregate amount of the value of petitioner's interest
in the vessel at the close of the voyage or, in case
of wreck, the value of the wreckage, strippings or
proceeds, and of any pending freight recovered or
recoverable, with interest at six percent per annum
from the date of the stipulation, and costs. If such
interim stipulation is filed, it shall be accompanied
by an affidavit or affidavits of a competent person
or persons corroborating the statement in the peti-
tion as to value of the vessel, or her wreckage, etc.,
and her freight. Said court, having caused due ap-
praisement to be had of the value of petitioner's
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interest in the vessel, or her wreckage, etc., and her
freight shall make an order for the payment of the
same into court, or for the giving of a stipulation,
with sufficient sureties or an approved corporate
surety, for the payment thereof into court with in-
terest at six percent per annum from the date of
the stipulation, whether interim or final, and costs,
whenever the same shall be ordered; or, if the peti-
tioner shall so elect, the court without such ap-
praisement shall make an order for the transfer
by the petitioner of his interest in such vessel, or
her wreckage, etc., and freight to a trustee to be
appointed by the court under the fourth section of
said Act.

If a surrender of petitioner's interest In the vessel
or her wreckage, etc., is offered to be made to a
trustee, the petition must further show any prior
paramount liens thereon, and what voyage or trips,
if any, she has made since the voyage or trip on
which the claims sought to be limited arose, and
any existing liens arising upon any such subsequent
voyage or trip, with the amounts and causes there-
of, and the names and addresses of the lienors, so
far as known; and whether the vessel sustained
any injury upon or by reason of such subsequent
voyage or trip.

Upon the filing of such interim stipulation, or upon
determination of value by appraisal and compliance
with the court's order with respect thereto, or upon
compliance with a surrender order, as the case may
be, the court shall issue a monition against all
persons asserting claims in respect to which the
petition seeks limitation, citing them to file their
respective claims with the Clerk of said court and
to serve on or mail to the proctors for the petitioner
a copy thereof on or before a date to be named in
said writ which shall be not less than 30 days after
issuance of the same, which time the court, for cause
shown, may enlarge.

Notice of the monition shall be published in such
newspaper or newspapers as the court by rule or
order may direct in substantially the following form,
once in each week for four successive weeks before
the return day of the monition:

United States District Court
District of

Notice of Petition for Exoneration from or Limitation
of Liability

(Filed ---------
Notice is given that ----------- has filed a peti-

tion pursuant to Title 46, U. S. Code, §§ 183-189,
claiming the right to exoneration from or limitation
of liability for all claims arising on the voyage of
the vessel ---------------- from
to ------------- terminating on ---------------

All persons having such claims must file them,
under oath, as provided in United States Supreme
Court Admiralty Rule 52, with the Clerk of this
Court, at the U. S. Court House at
and serve on or mail to the petitioner's proc-
tors ----------- at ----------- a copy on or be-
f ore ------------- or be defaulted. Personal at-
tendance is not required.

Any claimant desiring to contest the claims of
petitioner must file an answer to said petition, as

required by Supreme Court Admiralty Rule 53, and
serve on or mail to petitioner's proctors a copy.

U. S. Marshal.
The petitioner not later than the day of second

publication shall also mail a copy of the above notice
(copy of the monition need not be mailed) to every
person known to have made any claim against the
vessel or the petitioner arising out of the voyage
or trip on which the claims sought to be limited
arose. In cases involving death a copy of such
notice, together with a copy of Rule 52, shall be
mailed to the decedent at his last-known address,
and also to any person who shall be known to have
made any claim on account of such death.

The said court shall also, on the application of
the petitioner, make an order to restrain the further
prosecution of all and any suit or suits against the
petitioner and/or said vessel in respect to any claim
or claims subject to limitation in the proceeding.
As amended June 21. 1948.

HISTORICAL NOTE

This rule supersedes former rule 54.
The rule superseded read as follows: "When any ship

or vessel shall be libeled, or the owner or owners thereof
shall be sued, for any embezzlement, loss, or destruction
by the master, officers, mariners, passengers, or any other
person or persons, of any property, goods, or merchandise
shipped or put on board of such ship or vessel, or for
any loss, damage, or injury by collision, or for any act,
matter, or thing, loss, damage, or forfeiture done, occa-
sioned, or incurred, without the privity or knowledge
of such owner or owners, and he or they shall desire to
claim the benefit of limitation of liability provided for
in the third and fourth sections of the act of March 3.
1851, entitled 'An act to limit the liability of shipowners
and for other purposes.' now embodied in sections 4283
to 4285 of the Revised Statutes, the said owner or owners
shall and may file a libel or petition in the proper Dis-
trict Court of the United States, as hereinafter specified,
setting forth the facts and circumstances on which such
limitation of liability is claimed, and praying proper relief
in that behalf; and thereupon said court, having caused
due appraisement to be had of the amount or value of
the interest of said owner or owners, respectively, in such
ship or vessel, and her freight, for the voyage, shall make
an order for the payment of the same into court, or for
the giving of a stipulation, with sureties, for payment
thereof into court whenever the same shall be ordered;
or, if the said owner or owners shall so elect, the said court
shall without such appraisement, make an order for the
transfer by him or them of his or their interest in such
vessel and freight, to a trustee to be appointed by the
court under the fourth section of said act; and, upon
compliance with such order, the said court shall issue
a monition against all persons claiming damages for any
such embezzlement, loss, destruction, damage, or injury,
citing them to appear before the said court and make
due proof of their respective claims at or before a certain
time to be named in said writ, not less than three months
from the issuing of the same; and public notice of such
monition shall be given as in other cases, and such fur-
ther notice reserved through the post office, or otherwise,
as the court, in its discretion, may direct; and the said
court shall also, on the application of the said owner
or owners, make an order to restrain the further prose-
cution of all and any suit or suits against said owner or
owners in respect of any such claim or claims."

RULE 52. FILING AND PROOF OF CLAIM IN LIMITED
LIABILITY PROCEEDINGS

Claims shall be filed with the Clerk of the Court
in writing under oath and a copy shall be served
upon the proctor for the petitioner on or before the
return day of the monition. Each claim shall specify
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the various allegations of fact upon which the claim-
ant relies in support of his claim, the items thereof,
and the dates on which the same accrued. Within
thirty days after the return day of the monition or

within such time as the Court thereafter may allow,
the petitioner shall mail to the proctor for each
claimant (or if the claimant have no proctor to the
claimant himself) a list setting forth (a) the name

of each claimant, (b) the name and address of his
proctor or attorney (if he is known to have one),
(c) the nature of his claim, I. e., whether property
loss, property damage, death, personal injury, etc.,
and (d) the amount thereof.

Whenever an interim stipulation has been filed
as provided in Rule 51, any person claiming damages
as aforesaid, who shall have filed his claim under
oath, may file an exception controverting the value
of the vessel at the close of the voyage, or, in case of
wreck, the value of her wreckage, strippings or pro-
ceeds, and the amount of her pending freight, and
the amount of the interim stipulation based thereon,
and thereupon the court shall cause due appraise-
ment to be had of the value of petitioner's interest
in the vessel, or her wreckage, etc., and her freight:
and if the court finds that the amount of the interim
stipulation is either insufficient or excessive, the court
shall make an order for the payment of the proper
amount into court or, as the case may be, for a
reduction in the amount of the stipulation or for the
giving of an additional stipulation,

Proof of all claims which shall be filed in pursuance
of said monition shall thereafter be made before a
commissioner to be designated by the court, or before
the court as the court may determine, subject to the
right of any person interested to question or contro-
vert the same; but no objection to any claim need be
filed by any party to the proceedings; and on the
completion of said proofs, the commissioner shall
make report, or the court its findings on the claims
so proven, and on confirmation of said commission-
er's report, after hearing any exceptions thereto,
or on such finding by the court, the moneys paid or

secured to be paid into court as aforesaid or the
proceeds of said vessel, or her wreckage, etc., and
freight (after payment of costs and expenses) shall
upon determination of liability be divided pro rata,
subject to all provisions of law thereto, appertaining,
amongsit the several claimants in proportion to the
amounb of their respective claims, duly proved and
confirmed as aforesaid, saving, however, to all parties
any priority to which they may be legally entitled,
As amended June 21, 1948.

HISTORICAL NOTE

This rule supersedes former rule 55.
The rule superseded was identical with the present rule.

RULE 53. RIGHTS OF OWNER To CONTEST LIABILITY AND
OF CLAIMANTS To CONTEST EXONERATION FROM LIA-
BILITY OR LIMITATION OF LIABILITY OF OWNER

In the proceedings aforesaid, the petitioner shall

be at liberty to contest his liability, or the liability
of said vessel, provided he shall have complied with

the requirements of Rule 51 and shall also have given
a bond for costs and provided that in his petition
he shall state the facts and circumstances by reason

of which exoneration from liability is claimed; and
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any person claiming damages as aforesaid who shall
have filed his claim under oath and intends to con-
test the right to exoneration or limitation, shall file
an answer to such petition, and serve a copy on proc-

tor for petitioner, and may contest the right of the
owner or owners of said vessel, either to an exonera-
tion from liability or to a limitation of liability under
the said Act of Congress, or both, provided such
answer shall in suitable allegations state the facts
and circumstances by reason of which liability is
claimed or right to limitation should be denied. As
amended June 21, 1948.

HISTORICAL NOTE
This rule supersedes former rule 56.
The rule superseded was identical with the present rule.

RULE 54. COURTS HAVING COGNIZANCE OF LIMITED
LIABILITY PROCEDURE

The said petition shall be filed and the said pro-
ceedings had in any District Court of the United
States in which said vessel has been libeled to answer
for any claim in respect to which the petitioner seeks
to limit liability; or, if the said vessel has not been
libeled, then in the District Court for any district in
which the owner has been sued in respect to any such
claim, When the said vessel has not been libeled to
answer the matters aforesaid, and suit has not been
commenced against the said owner, the said proceed-
ings may be had in the District Court of the district
in which the said vessel may be, but if said vessel is
not within any district and no suit has been com-
menced in any district, then the petition may be filed
in any District Court. The District Court may, in
Its discretion, transfer the proceedings to any district
for the convenience of the parties. If the vessel shall
have already been sold, the proceeds shall represent
the same for the purposes of these rules. As amend-
ed June 21, 1948.

HISTORICAL NOTE

This rule supersedes former rule 57.
The rule superseded was identical with the present rule.

RULE 55. APPEALS IN LIMITED LIABILITY CASES

All the preceding rules and regulations for pro-
ceeding in causes where the owner or owners of a
ship or vessel shall desire to claim the benefit of
limitation of liability provided for in the act of
Congress in that behalf, shall apply to the Circuit
Courts of Appeals of the United States where such
cases are or shall be pending in said courts on
appeal from the District Courts.

HISTORICAL NOTE

This rule supersedes former rule 58.
The rule superseded was identical with the present rule

except that the "Circuit Court" was designated as the
appellate tribunal.

CHANGE Or NAME

Act June 25, 1948, ch. 646, § 32 (a), 62 Stat. 991, eff.
Sept. 1, 1948, as amended by act May 24, 1949, ch. 139,
§127, 63 Stat. 107, changed "circuit court of appeals" to
"court of appeals".

RULE 56. RIGHT To BRING IN PARTY JOINTLY LIABLE

In any suit, whether In rem or in personam, the
claimant or respondent (as the case may be) shall
be entitled to bring in any other vessel or person
(individual or corporation) who may be partly or

Rule 56Page 5235



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

wholly liable either to the libellant or to such claim-
ant or respondent by way of remedy over, contribu-
tion or otherwise, growing out of the same matter.
This shall be done by petition, on oath, presented
before or at the time of answering the libel, or at
any later time during the progress of the cause that
the court may allow. Such petition shall contain
suitable allegations showing such liability, and the
particulars thereof, and that such other vessel, or
person ought to be proceeded against in the same
suit for such damage, and shall pray that process
be issued against such vessel or person to that end.
Thereupon such process shall issue, and if duly
served, such suit shall proceed as if such vessel or
person had been originally proceeded against; the
other parties in the suit shall answer the petition;
the claimant of such vessel or such new party shall
answer the libel; and such further proceedings shall
be had and decree rendered by the court in the suit
as to law and justice shall appertain. But every
such petitioner shall, upon filing his petition, give
a stipulation, with sufficient sureties, or an approved
corporate surety, to pay the libellant and to any
claimant or any new party brought in by virtue of
such process, all such costs, damages, and expenses
as shall be awarded against the petitioner by the
court on the final decree, whether rendered in the
original or appellate court; and any such claimant
or new party shall give the same bonds or stipulations
which are required in the like cases from parties
brought in under process issued on the prayer of a
libellant.

HISTORICAL NOTE

This rule supersedes former rule 59.
The rule superseded provided as follows: "In a suit

for damage by collision, if the claimant of any vessel
proceeded against, or any respondent proceeded against
in personam, shall, by petition, on oath, presented before
or at the time of answering the libel, or within such
further time as the court may allow, and containing suit-
able allegations showing fault or negligence in any other
vessel contributing to the same collision, and the par-

ticulars thereof, and that such other vessel or any other
party ought to be proceeded against in the same suit for
such damage, pray that process be issued against such
vessel or party to that end, such process may be issued,
and, if duly served, such suit shall proceed as if such
vessel or party had been originally proceeded against;
the other parties in the suit shall answer the petition;
the claimant of such vessel or such new party shall
answer the libel; and such further proceedings shall be
had and decree rendered by the court in the suit as to
law and justice shall appertain. But every such peti-
tioner shall, upon filing his petition, give a stipulation
with sufficient sureties, to pay to the libellant and to
any claimant or new party brought in by virtue of such
process, all such costs, damages, and expenses as shall be
awarded against the petitioner by the court upon the final
decree, whether rendered in the original or appellate court;
and any such claimant or new party shall give the same
bonds or stipulations which are required in like cases
from parties brought in under process issued on the
prayer of a libellant."

RULE 57. PROPERTY IN CUSTODY OF MARSHAL

No property in the custody of the marshal or other
officer of the court shall be delivered up without an
order of the court but, except in possessory actions,
such order may be entered, as of course, by the
clerk, on the filing of either a written consent thereto
by the proctor on whose behalf it is detained, or an
approved stipulation or bond given as provided by
law and these rules; or upon the dismissal or dis-
continuance of the libel; except that in proceedings
under section 941 of the Revised Statutes the mar-
shal shall not deliver any property so released until
the costs and charges of the officers of the court
shall first have been paid into the court by the party
receiving such property subject to the decision of
the court with respect to the amount of costs due
such officers.

REFERENCES IN TEXT
Section 941 of the Revised Statutes, referred to in the

text, was formerly classified to section 754 of this title, was
repealed by act June 25, 1948, ch. 646, § 39, 62 Stat. 999,
eff. Sept. 1, 1948, and is covered by section 2464 of this
title.
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RULES OF THE UNITED STATES COURT OF CLAIMS

Revised December 2, 1957

As Amended to December 31, 1958

1. COMMENCEMENT OF SUIT; SERVICE OF PROCESS;
COMPUTATION OF TIME

Rule
1. Commencement of Suit.

(a) Filing and fee.
(b) Printing required.
(c) Copies: printed.
(d) Copies: mimeographed.
(e) Typewriting and mimeograph; form and size.

2. Service of Petition.
(a) Service upon the United States.
(b) Copies.

3. Service and Filing of Other Papers.
4. Proof of Service.
5. Time.

(a) Computation.
(b) Enlargement.
(c) Additional time after service by mail.
(d) When time begins to run.
(e) Unaffected by expiration of term.

II. PLEADINGS AND MOTIONS

6. Pleadings Allowed.
(a) Pleadings.
(b) Demurrers, pleas, etc., abolished.

7. Motions and Other Papers.
(a) Content of motions.
(b) Time for filing objections and responses.
(c) Form.
(d) Duplication: number of copies.
(e) Briefs and memoranda.
(f) Action on motions,
(g) Notice of action.

8. General Rules of Pleading.
(a) Pleading to be concise and direct; consistency.
(b) Construction of pleadings.

9. Pleading Special Matters.
(a) Capacity.
(b) Fraud, mistake, condition of mind.
(c) Conditions precedent.
(d) Judgment.
(e) Time and place.

10. Form of Pleadings.
(a) Caption; names of parties; designation; pag-

ing.
(b) Paragraphs; separate statements.
(c) Adoption by reference; exhibits.

11. Signing of Pleadings.
(a) Parties other than United States.
(b) United States.
(c) Effect of signature.

12. Content of Petition.
(a) Statement of facts.
(b) Action by other tribunal or body.
(c) Citations of statutes, regulations, orders.
(d) Contracts or treaties.
(e) Patent suits.
(f) Ownership of claim; assignment.
(g) Demand for judgment.
(h) Addresses and signatures.

13. Petition Pending Motion for Discovery.
14. Petitions and Procedure in Reference Cases.

(a) Service of notice; time for response.
(b) Procedure after notice.
(c) Failure of party to appear.

15. Defenses.
(a) Form of denials.
(b) Affirmative defenses.
(c) Effect of failure to deny.

16. Defenses and Objections--When and How Presented.
(a) Time for answer and reply.
(b) How presented.
(c) Motion for Judgment on the pleadings.
(d) Preliminary hearings.
(e) Motion for more definite statement.

Rule
16. Defenses and Objections-Continued

(f) Motion to strike.
(g) Consolidation of defenses.
(h) Waiver of defenses.

17. Counterclaims.
(a) Compulsory counterclaim.
(b) Permissive counterclaim.
(c) Extent of counterclaim.
(d) Counterclaim maturing or acquired after

pleading.
(e) Omitted counterclaim.

18. Amended and Supplemental Pleadings.
(a) Amendments.
(b) Amendments to conform to the evidence.
(c) Relation back of amendments.
(d) Supplemental pleadings.
(e) Form and filing.

19. Third-Party Practice.
(a) When third parties may be brought in.
(b) Motion for notice to third parties.
(c) Issuance and service of notice.
(d) Service of notice by publication.
(e) Motion for summons to third parties.
(f) Issuance and service of summons.
(g) Pleadings of third parties.

III. PARTIES

20. Parties; Capacity.
(a) Real party in interest.
(b) Capacity to sue or be sued.
(c) Infants or Incompetent persons.

21. Necessary Joinder of Parties.
(a) Necessary Joinder.
(b) Names of omitted persons and reasons for

nonjoinder to be pleaded.
22. Permissive Joinder of Parties.

(a) Permissive Joinder.
(b) Separate trials.

23. Misjoinder of Parties; Dropping or Adding Parties;
Severance.

24. Intervention.
(a) When permitted.
(b) Procedure.

25. Substitution of Parties.
(a) Death.
(b) Incompetency.
(c) Transfer of interest.

IV. DISCOVERY, CALLS, PRETRIAL AND DEPOSITIONS

26. Discovery and Production of Documents and Things
for Inspection, Copying, or Photographing.

(a) Order to produce.
(b) Relation to admissible evidence.
(c) Scope of order.
(d) Designation of department or agency.

27. Calls.
(a) By the court on its own motion.
(b) In behalf of the parties.
(c) When not made; when modified.
(d) Motions for calls.
(e) Use of replies to calls.
(f) Refusal or failure to reply to calls; conse-

quences.
28. Pretrial Procedure.

(a) Conferences.
(b) Submission of documents and statements.
(c) Incorporation of pretrial proceedings Into

record.
(d) Taking of evidence.
(e) Noncompliance by party.
(f) Rule to be liberally construed.

29. Depositions Pending Action.
(a) When depositions may be taken.
(b) Scope of examination.
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Rule
29. Depositions Pending Action-Continued

(d) Use of depositions.
(e) Objections to admissibility.
(f) Effect of taking or using depositions.

30. Depositions Pending Certiorari.
31. Persons Before Whom Depositions May Be Taken.

(a) Within the United States.
(b) In foreign countries.
(c) Disqualification for interest.

32. Depositions Upon Oral Examination.
(a) Notice of examination, time and place.
(b) Orders for the protection of parties and de-

ponents.
(c) Record of examination, oath, objections.
(d) Submission to witness; changes; signing.
(e) Exhibits.
(f) Certification and filing by officer; notice of

filing.
33. Depositions of Witnesses Upon Written Interroga-

tories.
(a) Notice, filing, and serving interrogatories.
(b) Orders for the protection of parties and de-

ponents.
(c) Officer to take responses and prepare record.
(d) Notice of filing.

34. Effect of Errors and Irregularities in Depositions.
(a) As to notice.
(b) As to disqualification of officer.
(c) As to taking of deposition.
(d) Service of objections.
(e) As to completion and return of deposition.

35. Fees of Officer Taking Deposition.
36. Refusal to Testify or to Make Discovery; Conse-

quences.
(a) Refusal to answer.
(b) Failure to comply with order.
(c) Failure or refusal of party to attend or serve

answers or obey orders.
(d) Failure to respond to letters rogatory.

V. TRIALS

37. Reference; Authority of Commissioners.
(a) General.
(b) Testimony before another commissioner.
(c) Reference of motions for recommendations.
(d) Procedure not covered by rules.

38. Consolidation; Separate Trials; Interlocutory Deter-
minations; Final Judgments.

(a) Consolidation.
(b) Separate trials.
(c) Separate determination of liability.

39. Commissioner May Request Information.
40. Reception of Evidence.

(a) Time; place; notice.
(b) Delay by parties.

41. Evidence.
(a) Form of admissibility.
(b) Scope of examination and cross-examination.
(c) Record of excluded evidence.
(d) Record of the testimony.
(e) Return of transcript of testimony.
(f) Deferred completion of examinations; death

of witness.
(g) Exclusion of proposed witnesses.
(h) Affirmation.

42. Proof of Official Record.
(a) Authentication of copy.
(b) Proof of lack of record.
(c) Other proof.

43. Exceptions Unnecessary.
44. Subpoena.

(a) For attendance of witnesses; form; issuance.
(b) For production of documentary evidence.
(c) Service.
(d) Subpoena for taking depositions; place of

examination.
(e) Subpoena for a hearing or trial.
(f) Contempt.
(g) Subpoenas by commissioner.

45. Commissioner's Report.
(a) Content; findings of fact; conclusions of law.
(b) Requests for findings; briefs; time for filing.

Rule
45. Commissioner's Report--Continued

(c) Form and content of requests.
(d) Content of briefs.
(e) Failure to file.
(f) Filing of requested findings and briefs.
(g) Notice of commissioner's report.

46. Exceptions and Briefs After Commissioner's Report.
(a) Commissioner's report as basis for judgment.
(b) Time for filing exceptions and briefs.
(c) Form and content.
(d) Submission without briefs.
(e) Default; failure to file.
(f) Printing; copies; service.
(g) Brief of amicus curiae.

47. Argument Before the Court.
(a) On the merits.
(b) On motions.
(c) Time of argument.
(d) Submission without argument.

48. Findings by the Court.
49. Dismissal of Actions.

(a) Voluntary dismissal; effect thereof.
(b) Involuntary dismissal; effect thereof.
(c) Insufficiency of evidence,
(d) Effect of counterclaim.

VI. JUDGMENTS, REHEARINGS, NEW TRIALS, APPLI-
CATIONS FOR CERTIORARI

50. Judgment.
51. Summary Judgment.

(a) For claimant.
(b) For the defending party.
(c) Leave required when.
(d) Motion and proceedings thereon.
(e) Case not fully adjudicated on motion.
(f) Form of affidavits; further testimony.
(g) When affidavits are unavailable.
(h) Affidavits made in bad faith.

52. Entry of Judgment.
53. Rehearing; Amendment of Judgments; New Trials.

(a) Grounds.
(b) Action by Court.
(c) Time for motion.
(d) Time for serving affidavits.
(e) On initiative of Court.

54. Relief from Judgment or Order.
(a) Clerical mistakes.
(b) Mistakes; inadvertence; excusable neglect;

newly discovered evidence; fraud, etc.
55. Harmless Error.
56. Filing and Service of Motions, Briefs and Responses

Pursuant to Chapter VI.
57. Writs of Certiorari.

(a) Notice and designation of contents of record.
(b) Cross-designation by adverse party.
(c) Stipulation as to record.
(d) Preparation of record.
(e) Printing.

VII. APPEALS TO THE UNITED STATES
COURT OF CLAIMS

PART I.-FROM THE INDIAN CLAIMS COMMISSION

58. The Appeal.
(a) When and how taken.
(b) Notice of appeal.
(c) Docketing and record on appeal.
(d) Extension of time for docketing.

59. Record on Appeal.
(a) Transmission, content, and disposition.
(b) Power of Court to correct or modify record.

60. Agreed Statement.
61. Printing of Record.
62. Filing of Briefs.

(a) Time for appellant; number of copies.
(b) Time for appellee; number of copies.
(c) Appellant's reply brief.

63. Content of Briefs.
(a) Brief of appellant.
(b) Appellant's notice to appellee.
(c) Brief of appellee.
(d) Appellant's reply brief.
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Rule
64. Separate Docket.
65. Placing on Calendar; Nonprosecution; Dismissal.
66. Calling of Calendar; Assignment for Hearing.
67. Cross-Appeals.
68. Certified Questions.

PART II. FROM DISTRICT COURTS IN FEDERAL TORT CLAIMS
ACT CASES

69. The Appeal.
(a) When and how taken.
(b) Proceedings after appeal docketed.

VIII. COURT AND CLERK'S OFFICE

70. Term.
71. Court Always Open.
72. Notice of Orders or Judgments.
73. Docket.
74. Judgments and Orders.
75. Calendars.
76. Withdrawal of Papers.

(a) Temporary withdrawal.
(b) Withdrawal for trial.
(c) Permanent withdrawal.

IX. ATTORNEYS

77. Admission to Practice.
(a) Oral motion.
(b) Verified application.
(c) Fees for admission.
(d) Admission of foreign attorneys.

78. Disbarment.
79. Registration.
80. Substitution.

X. PRODUCTION; DUPLICATION; FEES

81. Production and Duplication.
(a) Conformity required.
(b) Production and duplication.

82. Printing.
(a) Required when.
(b) Methods in lieu of printing.
(c) Waiver of printing.

83. Form and Size.
(a) Printed matter.
(b) Matter not printed.

84. Fees for Filing Petitions.
85. Fees in Cases Appealed to This Court.
86. Fees for Record on Certiorari.
87. Fees for Copies.
88. Effective Date.

Appendix A-Instructions to Reporters and Forms.
Appendix B-Procedure in Common Carrier Cases.

CROSS-REFERENCE TO THE RULES OF CIVIL PROCEDURE FOR
THE DISTRICT COURTS OF THE UNITED STATES

Substantial portions of these rules have been derived
from the Rules of Civil Procedure for the District Courts
of the United States. The major derivations are indicated
in the following comparative table:

Rules o the Court of Claims Rules of Civil Procedure

29 --------------------- 26.

7 (a) and (c).
7 (b).
8 (e) and (f).
9 (a), (b), (c), (e), and (f).
10.
11.
8 (b), (c), and (d).

12.
13 (a). (b), (c), (e) and (f).
15.
17.
19 (a) and (c).
20.
21.
24.
25.
34.
16 and 36.

Rules of the Court of Claims Rules of Civil Procedure
30 --------------------- 27 (b).
31 --------------------- 28.
32 --------------------- 30.
33 --------------------- 31.
34 --------------------- 32.
36 --------------------- 37.
38 (a) and (b) ---------- 42 (a) and (b).
41 --------------------- 43.
42 --------------------- 44.
43 --------------------- 46.
44 --------------------- 45.
48 --------------------- 52.
49 --------------------- 41 (a) and (b).
50 --------------------- 54 (a).
51 --------------------- 56.
52 --------------------- 58.
53 --------------------- 59.
54 --------------------- 60.
55 --------------------- 61.
69 --------------------- 73-76.
70 ---------------------- 6 (c).
71 --------------------- 77 (a).
72 --------------------- 77 (d).
73 --------------------- 79 (a).
74 --------------------- 79 (b).
75 --------------------- 79 (c).

CROSS REFERENCES

For statutory provisions relating to procedural matters
in the Court of Claims, see chapter 165 of this title.

I. COMMENCEMENT OF SUIT; SERVICE OF
PROCESS; COMPUTATION OF TIME

Rule 1. Commencement of suit.
(a) Filing and fee.-A suit in the United States

Court of Claims shall be commenced by filing with
the Clerk a petition conforming to the requirements
of this rule and Rule 12 and by paying to him the
filing fee required by Rule 84.

(b) Printing required.-Every petition shall be
printed in conformity with Rules 81 to 83 unless the
requirement of printing is waived by the Court on
motion pursuant to Rule 82 (c), in which event the
petition shall be mimeographed.

(c) Copies: printed.-Twenty-five copies of a
printed petition shall be filed: Provided, That 5
copies of the petition in typewritten form may be
filed initially, to be followed within 20 days there-
after by the filing of 25 printed copies.

(d) Copies: mimeographed.-Every motion for
the waiver of the printing of a petition shall be
accompanied by 5 copies of the petition in type-
written form, to be followed, within 10 days after
the allowance of the motion, by the filing of 25
copies of the petition in mimeographed form; or,
the motion may be accompanied by 25 mimeo-
graphed copies in lieu of any copies in typewritten
form.

(e) Typewriting and mimeograph; form and
size.-All typewritten or mimeographed copies of a
petition shall be on paper 81/2 by 11 inches in size,
with type matter not exceeding 612 by 91/2 inches,
double spaced, bound or attached on the left mar-
gin, and unfolded.

Rule 2. Service of petition.

(a) Service upon the United States.-Service of
the petition upon the United States shall be made
through the delivery by the Clerk to the Attorney
General or to an agent designated by authority of
the Attorney General of copies of the petition in

5
6
7
8
9
10
11
15
16
17
18
20
21
22
23
24
25
26
28
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numbers prescribed by subdivision (b) of this rule.
(b) Copies.-The Clerk shall deliver to the Attor-

ney General or his designated agent 10 copies of
the printed or mimeographed petition: Provided,
That when 5 copies only are initially filed, 3 copies
shall be delivered immediately and 10 additional
copies shall be delivered when the party files the
25 printed or mimeographed copies.

Rule 3. Service and filing of other papers.
Except as provided in Rule 19, relating to third-

party procedure, every order required by its terms
to be served, every pleading subsequent to the
original petition, every written motion, every writ-
ten notice, application for transcript of record, and
similar papers, shall be served by the Clerk of the
Court upon the party or parties affected thereby as
follows:

(a) Upon the plaintiff by mailing a copy or copies
(where more than one copy is required by these
rules) to plaintiff's attorney of record at his ad-
dress registered with the Clerk as required by Rule
11;

(b) Where plaintiff is not represented by an at-
torney, by mailing such copy or copies to plaintiff
at the address registered with the Clerk as required
by Rule 11;

(c) Upon the United States, by delivery of such
copy or copies to the Attorney General, or to an
agent designated by authority of the Attorney
General.

Service by mail is complete upon mailing.

Rule 4. Proof of service.
At the time of serving a pleading, motion, or

other paper, as provided in Rules 2 and 3, the Clerk
shall note the fact of service on the docket and
the Clerk's entry on such docket shall be prima
facie evidence of service.

Rule 5. Time.
(a) Computation.-In computing any period of

time prescribed or allowed by these rules, by order
of the Court, or by order of a Commissioner, the
day of the act, event, or default after which the
designated period of time begins to run is not to
be included. The last day of the period so com-
puted is to be included, unless it is a Saturday, Sun-
day, or a legal holiday in the District of Columbia,
in which event the period runs until the end of the
next day which is neither a Saturday, a Sunday,
nor a legal holiday.

The following-named days are legal holidays
within the District of Columbia:

New Year's Day, January 1.
Inauguration Day, every fourth year.
Washington's Birthday, February 22.
Decoration Day, May 30.
Independence Day, July 4.
Labor Day, first Monday in September.
Veterans Day, November 11.
Thanksgiving Day, fourth Thursday in November.
Christmas Day, December 25.
When legal holidays fall on Sunday the next day

is a holiday.
(b) Enlargement.-When by these rules or by a

notice given thereunder or by order of the Court

or of a Commissioner, an act is required or al-
lowed to be done at or within a specified time, the
Court or a Commissioner (in matters where he is au-
thorized to act) for cause may, at any time, in its
or his discretion (1) with or without motion or
notice, order the period enlarged if request there-
for is made before the expiration of the period orig-
inally prescribed or as extended by a previous order,
or (2) upon motion made after the expiration of the
specified period, permit the act to be done where the
failure to act was the result of excusable neglect.

(c) Additional time after service by mail.-
Whenever a party has the right or is required to do
some act or take some proceedings within a pre-
scribed period after the service of a pleading, mo-
tion, or other paper upon him and the service is
made by mail outside of the District of Columbia,
3 days shall be added to the prescribed period for
points east of the Mississippi River and 5 days shall
be added to the prescribed period for points west
of the Mississippi River.

(d) When time begins to run.-In computing any
period of time prescribed or allowed by these rules,
or by order of the Court, or of a Commissioner, the
period of time shall commence to run on the day
after the date of service of a pleading, motion, or
other paper unless otherwise particularly specified
in these rules.

(e) Unaffected by expiration of term.-The pe-
riod of time provided for the doing of any act or
the taking of any proceeding is not affected or lim-
ited by the continued existence or expiration of a
term of Court.

II. PLEADINGS AND MOTIONS

Rule 6. Pleadings allowed.

(a) Pleadings.-There shall be a petition and an
answer; and if the answer contains a counterclaim
or a plea of fraud, there shall be a reply to the
counterclaim or the plea of fraud. There shall be
such third-party pleadings as are permitted by Rule
19. No other pleadings shall be allowed, except that
the Court may order a reply to an answer, or a re-
sponsive pleading to a third-party petition or answer.

(b) Demurrers, pleas, etc., abolished.-Demur-
rers, pleas, and exceptions for insufficiency of a
pleading shall not be used.

Rule 7. Motions and other papers.

(a) Content of motions.-An application to the
Court for an order shall be by written motion. The
motion shall state with particularity the grounds
therefor and shall set forth the relief or order
sought.

(b) Time for filing objections and responses.-
Objections or responses to motions to dismiss, mo-
tions for judgment on the pleadings, and motions
for summary judgment shall be filed within 30 days
after the service of such motions, and the moving
party shall have 15 days from the date of the filing
of the objections or responses to such motions
within which to file a reply brief. Objections or
responses to all other motions shall be filed within
10 days after the service of the motion (except that
objections or responses to motions made pursuant
to Rules 53 and 54 shall be filed within 15 days after
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the service of such motions, as provided by Rule
56). All time requirements herein specified shall
be subject to enlargement by the provisions of Rule
5 (c), where applicable. The parties may, by stipu-
lation filed with the Clerk, extend the time for the
filing of objections or responses for a period not ex-
ceeding that specified by this rule for the filing of
the particular objection or response.

(c) Form.-The rules relating to the form of
pleadings (Rule 10). signing (Rule 11), and pro-
duction and duplication (Rules 81-83) shall apply
to all motions and other papers provided for by
these rules.

(d) Duplication; number of copies.-Every mo-
tion and every objection or response thereto which.
with brief or memorandum of citations included in
or attached thereto as required by subdivision (e)
of this rule, exceeds 5 pages in length shall be mim-
eographed unless the party elects to have it printed;
otherwise any motion or objection or response
thereto may be typewritten. In the case of a mo-
tion to dismiss, a motion for judgment on the plead-
ings, or a motion for summary judgment, the mov-
ing party shall file 11 copies plus 2 additional copies
for each adverse party. Parties making objections
or responses thereto shall file a like number of cop-
ies. In the case of all other motions and objections
or responses thereto, except motions for call, the
number of copies filed shall be one original (if
typewritten; otherwise one copy) for the Clerk and
one copy for the Commissioner plus 2 additional
copies for each adverse party. In the case of a
motion for call 2 copies in addition to the foregoing
shall be filed. As used in this subdivision of this
rule the phrase "adverse party" means each attor-
ney of record for another party and each other
party not represented by an attorney of record.

(e) Briefs and memoranda.-Any briefs or mem-
oranda of citations submitted in support of any mo-
tion, objections, or responses thereto shall be in-
cluded in or attached to each copy of such motion,
objections, or responses thereto.

(f) Action on motions.-Except where otherwise
provided by law, motions may be acted upon by the
Chief Judge, or a Judge in chambers, or may be
assigned for argument before the Court or a Judge
designated for that purpose priQr to action thereon.

(g) Notice of action.-Written notice shall be
given by the Clerk to the parties of the disposition of
all motions.

Rule 8. General rules of pleading.

(a) Pleading to be concise and direct; consist-
ency.-(1) Each averment of a pleading shall be
simple, concise, and direct. No technical forms of
pleading or motions are required.

(2) A party may set forth two or more statements
of a claim or defense alternatively or hypotheti-
cally, either in one count or defense or in separate
counts or defenses. When two or more statements
are made in the alternative and one of them, if
made independently, would be sufficient, the plead-
ing is not made insufficient by the insufficiency of
one or more of the alternative statements. A party
may also state as many separate claims or defenses
as he has, regardless of consistency and whether
based on legal or on equitable grounds or on both.

All statements shall be made subject to the obliga-
tions set forth in Rule 11 (c).

(b) Construction of pleadings.-All pleadings
shall be so construed as to do substantial justice.

Rule 9. Pleading special matters.

(a) Capacity.-It is not necessary to aver the ca-
pacity of a party to sue or be sued or the authority
of a party to sue or be sued in a representative
capacity or the legal existence of an organized asso-
ciation of persons that is made a party, except to
the extent required to show the jurisdiction of the
Court and to comply with the provisions of Rule
12. When a party desires to raise an issue as to
the legal existence of any party or the capacity of
any party to sue or be sued or the authority of a
party to sue or be sued in a representative capacity,
he shall do so by specific negative averment, which
shall include such supporting particulars as are pe-
culiarly within the pleader's knowledge.

(b) Fraud, mistake, condition of the mind.-In all
averments of mistake or fraud, including a plea by
the United States that the plaintiff has practiced or
attempted to practice fraud within the meaning of
28 U. S. C. § 2514, the circumstances constituting
mistake or fraud shall be stated with particularity.
Malice, intent, knowledge, and other condition of
mind of a person may be averred generally.

(c) Conditions precedent.-In pleading the per-
formance or occurrence of conditions precedent, it
is sufficient to aver generally that all conditions
precedent have been performed or have occurred.
A denial of performance or occurrence shall be made
specifically and with particularity.

(d) Judgment.-In pleading a judgment or de-
cision of a domestic or foreign court, judicial or
quasi-judicial tribunal, or of a board or officer, it is
sufficient to aver the judgment or decision without
setting forth matter showing jurisdiction to render
it.

(e) Time and place.-For the purpose of testing
the sufficiency of a pleading, averments of time and
place are material and shall be considered like all
other averments of material matter.

Rule 10. Form of pleadings.

(a) Caption; names o parties; designation; pag-
ing.-Every pleading (and every other paper to be
filed with the Clerk) shall contain a caption in large
and distinct type setting forth the name of this
Court, The United States Court of Claims, the title
of the action, the docket number, and a designation
to show the nature of the pleading (or other paper).
In the petition the title of the action shall include
the names of all of the parties, but in other plead-
ings (and papers) it is sufficient to state the name
of the first party on each side with an appropriate
indication of other parties. The paging of each
pleading (or other paper) shall commence with page
one.

(b) Paragraphs; separate statements.-All aver-
ments of claim or defense shall be made in numbered
paragraphs, the contents of each of which shall be
limited as far as practicable to a statement of a
single set of circumstances; and a paragraph may be
referred to by number in all succeeding pleadings.
Each claim founded upon a separate transaction or
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occurrence and each defense other than denials shall
be stated in a separate count or defense whenever a
separation facilitates the clear presentation of the
matters set forth.

(c) Adoption by reference; exhibits.--Statements
in a pleading may be adopted by reference in a differ-
ent part of the same pleading or in another pleading
or in any motion. A copy of any written instrument
which is an exhibit to a pleading is a part thereof
for all purposes unless otherwise indicated.

Rule 11. Signing of pleadings.

(a) Parties other than United States.-Every
pleading of a party, other than the United States,
represented by an attorney shall be signed by the
attorney of record and the initial pleading shall set
forth the post office address of the party and of
the attorney. All notices and copies of pleadings
and motions will be sent to the attorney of record
where the party is represented by an attorney;
otherwise to the party. A party who is not repre-
sented by an attorney shall set forth his post office
address in his initial pleading and shall sign his
pleadings and motions.

(b) United States.-Every pleading of the United
States shall be signed by the Attorney General, or
by an officer or attorney of the Department of Jus-
tice designated by him.

(c) Effect of signature.-The signature of an at-
torney or a party constitutes a certificate by him
that he has read the pleading; that to the best of
his knowledge, information, and belief there is good
ground to support it; and that it is not interposed
for delay. The signature of an attorney also con-
stitutes a representation by him that he is author-
ized to represent the party or parties in whose be-
half the pleading is filed. If a pleading is not
signed, or is signed with intent to defeat the pur-
pose of this rule, it may be stricken as sham and
false and the action may proceed as though the
pleading had not been served. For a willful viola-
tion of this rule an attorney may be subjected to
appropriate disciplinary action. Similar action may
be taken if scandalous or indecent matter is inserted.

Rule 12. Content of petition.
The petition, including a third-party petition,

shall set forth:
(a) Statement of facts.-A clear and concise

statement of the facts on which each claim is based,
including the facts upon which the Court's juris-
diction depends, the time when and place where
the claim arose, and the items and amounts
claimed: provided that in cases for general or spe-
cific accounting the statement of relief requested
may omit the amounts claimed.

(b) Action by other tribunal or body.-Any ac-
tion on the claim taken by Congress or by any de-
partment of the Government, or in any judicial pro-
ceeding, including any in the Tax Court of the
United States.

(c) Citations o1 statutes, regulations, orders.-
A clear citation of the act of Congress, regulation
of an executive department or agency, or executive
order of the President, where the claim is founded
upon such an act, regulation, or order.

(d) Contracts or treaties.-If the claim is
founded upon a contract or treaty with the United
States, a description of the contract or treaty suffi-
cient to identify it. In addition the plaintiff shall
plead the substance of those portions of the contract
or treaty on which he relies or, at his election, an-
nex to the petition a copy of the contract or treaty
or the provisions thereof on which he relies.

(e) Patent suits.-In any patent suit, the claim
or claims of the patent or patents alleged to be
infringed.

(f) Ownership of claim; assignment.-Where the
plaintiff or plaintiffs are the owners by assignment
or other transfer of the claim in whole or in part,
when and upon what consideration the assignment
or transfer was made.

(g) Demand for judgment.-A demand for judg-
ment to which the pleader deems himself entitled.

(h) Addresses and signatures.-The addresses
and signatures required for an initial pleading by
Rule 11 (a).

Rule 13. Petition pending motion for discovery.

When the plaintiff cannot state his case with the
requisite particularity without an examination of
documents or things in the possession of any de-
partment or agency of the Government and has
been unable upon application to obtain a sufficient
examination of such documents or things, he may
file a petition stating his claim, as far as is in his
power, and specifying as definitely as he can the
documents or things he requires. Within 30 days
after the filing of such petition, he shall file a mo-
tion pursuant to Rule 26 or Rule 27, or such com-
bination thereof as may be needed to obtain from
the proper department or agency of the Government
such documents or things as may be deemed nec-
essary. If such motion is granted, plaintiff may file
an amended petition within 30 days after such doc-
uments or things are furnished. Defendant need
not answer an original petition filed under this rule,
but shall answer the amended petition within the
time required under these rules for answering an
original petition. If no motion is granted or if an
amended petition is not filed after the requested
documents or things are furnished, the defendant
shall file such responsive pleading and within such
time as the Court may require.

Rule 14. Petitions and procedure in reference cases.

(a) Service of notice; time for response.-Upon
the filing of a case referred to the Court by the
Comptroller General or by the Congress or either
House thereof, the Clerk shall serve a notice, as pro-
vided in Rule 3, on each person whose name and
address are shown by the papers transmitted and
who appears to be interested in the subject matter
of the reference, which notice shall set forth the
filing of the reference and state that the person
notified appears to have an interest therein and
that such person shall have 90 days after such serv-
ice within which to appear and assert his claim by
filing a petition in accordance with Rules 1 and 12.
At the same time the Clerk shall forward a copy
of each such notice to the Attorney General.
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(b) Procedure alter notice.-After the service of
notice upon the interested person or persons, all
further proceedings for the disposition of the case
shall be in accordance with the rules prescribed
herein for other cases.

(c) Failure of party to appear.-If no interested
plaintiff appears and files his petition within the
time specified in the notice served by the Clerk, the
case shall be submitted to the Court upon the papers
filed and upon such evidence, if any, as may be
produced by the Attorney General.

Rule 15. Defenses.
(a) Form of denials.-A party shall state in short

and plain terms his defenses to each claim asserted
and shall admit or deny the averments upon which
the adverse party relies. If the attorney for a party
or a party not represented by an attorney is unable
to obtain knowledge or information sufficient for
him to form a belief as to the truth of an averment,
the answer shall so state and such statement has
the effect of a denial. Denials shall fairly meet the
substance of the averments denied. When a pleader
intends in good faith to deny only a part or a qual-
ification of an averment, he shall specify so much
of it as is true and material and shall deny only
the remainder. Unless the pleader intends in good
faith to controvert all the averments of the preced-
ing pleading, he may make his denials as specific
denials of designated averments or paragraphs, or
he may generally deny all the averments except
such designated averments or paragraphs as he ex-
pressly admits; but, when he does so intend to con-
trovert all its averments, including averments of
the grounds upon which the Court's jurisdiction de-
pends, he may do so by general denial subject to the
obligations set forth in Rule 11 (c).

(b) Affirmative defenses.-In pleading to a pre-
ceding pleading, a party shall set forth affirmatively
accord and satisfaction, duress, estoppel, failure of
consideration, fraud, illegality, laches, license, pay-
ment, release, res judicata, statute of limitations,
waiver, and any other matter constituting an avoid-
ance or affirmative defense. When a party has mis-
takenly designated a defense as a counterclaim or
a counterclaim as a defense, the Court may, if justice
so requires, treat the pleading as if there had been
a proper designation.

(c) Effect of failure to deny.-Averments in a
pleading to which a responsive pleading is required,
other than those as to the amount of damage, are
admitted when not denied in the responsive plead-
ing. Averments in a pleading to which no respon-
sive pleading is required or permitted shall be taken
as denied or avoided.

Rule 16. Defenses and objections-when and how pre-
sented.

(a) Time for answer and reply.-Except as other-
wise provided in these rules, the United States shall
file its answer within 60 days after the service of
10 copies of the petition in conformity with Rule
2(b). After service on him of an answer containing
a counterclaim or plea of fraud, plaintiff shall have
40 days within which to file a reply to the counter-
claim or plea of fraud. If a reply to an answer or
a responsive pleading to a third-party petition or

answer is ordered by the Court, the reply or the
responsive pleading shall be filed within 40 days
after service of the order unless the order otherwise
directs. The answer, reply, or other responsive
pleading shall be produced and duplicated in con-
fortuity with Rules 81. 82, and 83; the number of
copies to be filed and served shall be as provided
in Rule 2; and service shall be made as provided
in Rule 3.

The service of a motion permitted under this rule
or under Rule 51 alters the above period of time as
follows, unless a different time is fixed by the Court:
(1) If the Court denies the motion or postpones its
disposition until the trial on the merits, the respon-
sive pleading shall be filed within 30 days after
notice of the Court's action; (2) if the Court grants
a motion for a more definite statement, the respon-
sive pleading shall be filed within 30 days after the
service of the more definite statement.

Whenever all parties to an action so stipulate, the
time to file a responsive pleading or motion ad-
dressed to the prior pleading shall be extended in
accordance with the terms of the stipulation, pro-
vided, however, that no extension by stipulation
shall be effective beyond a period of 180 days from
the date of the filing of the pleading to which the
response or motion is to be filed. All such stipula-
tions shall be filed with the Clerk of the Court. The
Court may at any time, on its own motion, Invali-
date any such stipulation and, by order, fix the
time within which any such pleading or motion
shall be filed.

(b) How presented.-Every defense, in law or
fact, to a claim for relief in any pleading, whether
a petition, counterclaim, or third-party petition,
shall be asserted in the responsive pleading thereto
if one is required, except that the following defenses
may at the option of the pleader be made by motion:
(1) lack of jurisdiction of the subject matter or the
person, and (2) failure to state a claim upon which
relief can be granted. A motion making either of
these defenses shall be filed within 30 days after
service of the pleading to which the motion is di-
rected and shall be filed before further pleading if
a further pleading is permitted. If a pleading sets
forth a claim for relief to which the adverse party
Is not required to serve a responsive pleading, he
may assert at the trial any defense in law or fact
to that claim for relief. If, on a motion asserting
the defense numbered (2) to dismiss for failure of
the pleading to state a claim upon which relief can
be granted, matters outside the pleading are pre-
sented to and not excluded by the Court, the mo-
tion shall be treated as one for summary judgment
and disposed of as provided in Rule 51, and all par-
ties shall be given reasonable opportunity to present
all material made pertinent to such a motion by
Rule 51.

(c) Motion for judgment on the pleadings.-After
the pleadings are closed but within such time as not
to delay the taking of evidence, any party may move
for judgment on the pleadings. If, on a motion for
judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the
Court, the motion shall be treated as one for sum-
mary judgment and disposed of as provided in Rule

Page 5243 Rule 16



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

51, and all parties shall be given reasonable oppor-
tunity to present all material made pertinent to
such a motion by Rule 51.

(d) Preliminary hearings.-The defenses specifi-
cally enumerated (1) and (2) in subdivision (b) of
this rule, whether made in a pleading or by motion,
and the motion for judgment mentioned in subdivi-
sion (c) of this rule shall be heard and determined
before the taking of evidence, unless otherwise
ordered by the Court.

(e) Motion for more definite statement.-If a
pleading to which a responsive pleading is permitted
is so vague or ambiguous that a party cannot reason-
ably be required to frame a responsive pleading, he
may move within 30 days for a more definite state-
ment before interposing his responsive pleading.
The motion shall point out the defects complained
of and the details desired. If the motion is granted
and the order of the Court is not obeyed within 10
days after notice of the order or within such other
time as the Court may fix, the Court may strike the
pleading to which the motion was directed or make
such order as it deems just.

(f) Motion to strike.-Upon motion made by a
party before responding to a pleading or, if no re-
sponsive pleading is permitted by these rules, upon
motion made by a party within 30 days after the
service of the pleading upon him or upon the Court's
own initiative at any time, the Court may order
stricken from any pleading any redundant, imma-
terial, impertinent, or scandalous matter, or any
insufficient defense.

(g) Consolidation of defenses.-A party who
makes a motion under this rule may join with it the
other motions herein provided for and then available
to him. If a party makes a motion under this rule
and does not include therein all defenses and ob-
jections then available to him which this rule per-
mits to be raised by motion, he shall not thereafter
make a motion based on any of the defenses or ob-
jections so omitted, except as provided in subdivi-
sion (h) of this rule.

(h) Waiver of defenses.-A party waives all de-
fenses and objections which he does not present
either by motion as hereinbefore provided or, if he
has made no motion, in his answer or reply, except
(1) that the defense of failure to state a claim upon
which relief can be granted, and the objection of
failure to state a legal defense to a claim may also
be made by a later pleading, if one is permitted, or
by motion for judgment on the pleadings, and except
(2) that, whenever it appears by suggestion of the
parties or otherwise that the Court lacks jurisdiction
of the subject matter, the Court shall dismiss the
action.

Rule 17. Counterclaims.

(a) Compulsory counterclaim.-The answer shall
state as a counterclaim any claim which at the time
of serving the answer the defendant has against any
plaintiff, if it arises out of the transaction or occur-
rence that is the subject matter of the petition and
does not require for its adjudication the presence of
third parties of whom the Court cannot acquire
jurisdiction, except that such a claim need not be so
stated if at the time the action was commenced the

claim was the subject of another pending action, and
except that in any case, where the hearing in the
first instance Is limited to the issues of fact and law
relating to the right of plaintiff to recover, defendant
may plead such a counterclaim within 60 days after
the Court shall have rendered judgment determining
that plaintiff has a right to recover.

(b) Permissive counterclaim.-The answer may
state as a counterclaim any claim against a plain-
tiff not arising out of the transaction or occurrence
that is the subject matter of the petition.

(c) Extent of counterclaim.-A counterclaim may
or may not diminish or defeat the recovery sought
by a plaintiff. It may claim relief exceeding in
amount or different in kind from that sought in
the petition.

(d) Counterclaim maturing or acquired after
pleading.-A claim which either matured or was
acquired by the defendant after serving its answer
may, with the permission of the Court, be presented
as a counterclaim by supplemental pleading.

(e) Omitted counterclaim.-When defendant
fails to set up a counterclaim through oversight, in-
advertence, or excusable neglect, or when justice
requires, it may by leave of Court set up the coun-
terclaim by amendment.

Rule 18. Amended and supplemental pleadings.
(a) Amendments.-A party may amend his

pleading once as a matter of course at any time
before the service on him of a responsive pleading
or of a motion to dismiss or for summary judgment,
or, if the pleading is one to which no responsive
pleading is permitted, he may so amend it at any
time within 30 days after it is served. Otherwise
a party may amend his pleading (1) by leave of
Court (which shall be freely given when justice so
requires); (2) by written consent of the adverse
party; (3) by stipulation in pretrial conference; or
(4) by leave of the Commissioner during or after
trial. In any event the amendment shall conform
to the requirements of subdivision (e) of this rule.
A party shall plead in response to an amended plead-
ing within the time remaining for response to the
original pleading or within 30 days after service
of the amended pleading, whichever period may be
the longer, unless the Court otherwise orders.

(b) Amendments to conform to the evidence.-
When issues not raised by the pleadings are tried
by express or implied consent of the parties, they
shall be treated in all respects as if they had been
raised in the pleadings. Such amendments of the
pleadings as may be necessary to cause them to
conform to the evidence and to raise these issues
may be made upon motion of any party at any
time, even after judgment; but failure so to amend
does not affect the result of the trial of these issues.
If evidence is objected to at the trial on the ground
that it is not within the issues made by the plead-
ings, the Commissioner before whom the case is
being tried may receive the evidence and the Court
may allow the pleadings to be amended and shall
do so freely when the presentation of the merits
of the action will be subserved thereby and the ob-
jecting party fails to satisfy the Court that the
admission of such evidence will prejudice him in
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maintaining his action or defense upon the merits.
The Commissioner shall afford the objecting party
an opportunity to meet such evidence.

(c) Relation back of amendments.-Whenever
the claim or defense asserted in the amended plead-
ing arose out of the conduct, transaction, or occur-
rence set forth or attempted to be set forth in the
original pleading, the amendment relates back to
the date of the original pleading.

(d) Supplemental pleadings.-Upon motion of a
party the Court may, upon reasonable notice and
upon such terms as are just, permit him to serve
a supplemental pleading setting forth transactions
or occurrences or events which have happened since
the date of the pleading sought to be supplemented.
If the Court deems it advisable that the adverse
party plead thereto, it shall so order, specifying the
time therefor.

(e) Form and tling.-Every amendment to a
pleading shall (1) include so much of the prior
pleading as may be required to show clearly how
the pleading is to stand amended; (2) comply with
the requirements of Rules 10 (a) and 11, as to
caption, designation, and signature; (3) carry
designation as the first, second, or subsequent
amended pleading; and (4) comply with the re-
quirements of Rules 81-83, production and duplica-
tion to be controlled by the methods applied to the
pleading to stand amended. The same number of
copies of the amendments shall be filed as in the
case of the pleading that is to stand amended.

Rule 19. Third-party practice.

(a) When third parties may be brought in.-The
Court on its own motion or on the motion of either
party may (1) notify any and all persons with
legal capacity to sue and be sued and who appear
to have an interest in the subject matter of any
pending suit to appear as a party or parties and
assert their interest therein; or (2) on motion of
the Attorney General may summon any such third
person or persons against whom the United States
may be asserting a claim or contingent claim for
the recovery of money paid by the United States in
respect of the transaction or matter which con-
stitutes the subject matter of the suit to appear as
a party or parties and defend their Interest, if any,
in such suit. Such motion If made by plaintiff
shall be filed at the time the petition is filed; if
made by the United States, it shall be filed on or
before the date on which it Is required to answer.

(b) Motion for notice to third parties.-Either
party desiring to bring in a third party shall file
with the Clerk a written motion, which shall com-
ply with the requirements of Rule 7 and In addition
shall-

(1) State the name and address of such person or
persons, if known;

(2) If the address of such person or persons is
unknown, or if such person or persons reside out-
side the jurisdiction of the United States, or there
is good reason why personal service on such person
or persons cannot be had, be accompanied by an
affidavit showing why personal service cannot be
had on such person or persons and stating the last
known address of such person or persons;

(3) Set forth the interest which such person or
persons appear to have in the suit;

(4) Be accompanied by one copy of each plead-
ing theretofore filed in the suit for each person to
be notified.

(c) Issuance and service o1 notice.-(1) If the
Court on its own motion or on the motion of either
party orders any third person or persons to be no-
tified, pursuant to paragraphs (a) and (b) of this
rule, the Clerk shall issue an original and one
copy of notice for each third person to be notified.
The notice shall contain the names of the parties,
a statement of the time within which such third
person is required to appear, and shall state that
in case the third party fails to appear and assert
a claim in the subject matter of the suit, his claim
or interest therein shall forever be barred. The
notice shall indicate that it Is accompanied by a
copy or copies of the pleadings filed in said suit,
naming such pleadings.

(2) Upon the issuance of such notice upon mo-
tion of a party, the notice with the accompanying
pleadings shall be delivered by the Clerk to the
moving party, who shall at his expense cause the
same to be served by the United States Marshal
for the judicial district wherein the person or
persons to be notified may be found and the return
of such service shall be made directly to the Clerk
of this Court.

(3) When the Court directs the issuance of a
notice to a third person or persons on Its own mo-
tion, each of the existing parties shall, on request
of the Clerk, deliver to the Clerk a sufficient num-
ber of copies of pleadings filed by such party to
provide the third party to be notified with a copy
of each of such pleadings, and the Clerk shall forth-
with issue such notice as specified in subparagraph
(1) of paragraph (c) of this rule, and shall for-
ward the same with accompanying copies of the
pleadings to the Attorney General for service by
the United States Marshal in the judicial district
where the person to be notified may be found.

(d) Service of notice by publication.-Where,
upon motion of a party, the Court directs the is-
suance of a notice to a person or persons upon
whom personal service cannot be had, the moving
party shall cause such notice to be published in a
newspaper of general circulation in a place desig-
nated in the Court's order, for a specified time, not
less than once in each of four successive weeks. On
or before the day of the first publication, the moving
party shall send a copy of the notice by registered
mail to such person at his last known address and
shall file with the Clerk an affidavit showing such
mailing. The moving party shall procure an affi-
davit of the publisher showing that publication of
the notice has been had as required by the Court's
order and file such affidavit with the Clerk who shall
make an entry on his docket that publication has
been had. The affidavit of mailing and the pub-
lisher's affidavit, together with the Clerk's entry,
shall constitute proof of service by publication.
Service shall be deemed complete on the date of the
last publication. The costs of such service by pub-
lication shall be paid by the party at whose instance
it was made.
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(e) Motions for summons to third parties.-When
the United States is asserting a claim for damages
or other demands against a third person or persons
for the recovery of money paid by the United States
in respect of the transaction or matter which consti-
tutes the subject matter of any pending suit and
desires to have such third person or persons brought
in, it shall file a written motion which shall comply
with the requirements of subdivision (b) of this rule
and be accompanied by an appropriate pleading
setting forth, in the form and manner specified in
Rule 17, the claim or contingent claim which it is
asserting against such third person or persons.

(f) Issuance and service of summons.-If the
Court, on motion of the United States, summons a
third person or persons pursuant to paragraphs (a)
and (e) of this rule to answer a claim or contingent
claim asserted by the United States, the Clerk shall
issue an original and one copy of such summons for
each person to be summoned. The summons shall
contain the names of the parties and a statement
of the time within which the party summoned is
required to appear and answer. The summons also
shall state that the United States is asserting a
claim against such person as described in the ac-
companying pleading of the United States and shall
further state that if such third person fails to ap-
pear and answer the claim asserted by the United
States, judgment pro confesso may be entered
against such third person upon the claim of the
United States to the same extent as if said third
person had appeared and admitted the truth of all
the allegations made on behalf of the United States.
The summons shall indicate that it is accompanied
by a copy or copies of all pleadings filed in said suit,
naming such pleadings. Upon issuance of the sum-
mons the Clerk shall deliver the summons and ac-
companying pleadings to the Attorney General for
service in the same manner as provided in subpara-
graph (2) of paragraph (c) of this rule for a notice.

(g) Pleadings of third parties.-Within 40 days
after service upon a third person of a notice or sum-
mons issued pursuant to this rule, such person may
file a petition setting forth his interest, if any, in
the subject matter of the suit and the nature of
his claim against the United States, or an answer,
or both, which pleadings shall comply with the re-
quirements of these rules with respect to the filing
of original petitions and answers.

III. PARTIES

Rule 20. Parties; capacity.
(a) Real party in interest.-Every action shall be

prosecuted in the name of the real party in interest;
but an executor, administrator, guardian, trustee
of an express trust, receiver, trustee in bankruptcy,
or other representative appointed by a judicial
tribunal, or a party authorized by statute may sue
in his own name without joining with him the party
for whose benefit the action is brought.

(b) Capacity to sue or be sued.-The capacity of
an individual, other than one acting in a representa-
tive capacity, to sue or be sued, shall be determined
by the law of his domicile. The capacity of a cor-
poration to sue or be sued shall be determined by
the law under which it was organized. The capacity

of a representative mentioned in subdivision (a) to
sue or be sued shall be determined by the order of
the judicial tribunal appointing or authorizing the
representative and the law of the state or other
authority under which the judicial tribunal exer-
cises jurisdiction.

(c) Infants or incompetent persons.-Whenever
an infant or incompetent person has a representa-
tive, such as a general guardian, committee, con-
servator, or other like fiduciary, the representative
may sue or defend on behalf of the infant or incom-
petent person. If an infant or incompetent person
does not have a duly appointed representative, he
may sue by his next friend or by a guardian ad
litem.

Rule 21. Necessary joinder of parties.

(a) Necessary joinder.-Subject to and in the
manner provided by Rule 19, persons having a joint
interest adverse to the United States shall be made
parties and be joined on the same side as plaintiffs.
When any person who should join as a plaintiff
refuses to do so, he may be made an involuntary
plaintiff.

(b) Names of omitted persons and reasons for
nonjoinder to be pleaded.-In any pleading in which
relief is asked, the pleader shall set forth the names,
if known to him, of persons who ought to be parties
if complete relief is to be accorded between those
already parties, but who are not joined, and shall
state why they are omitted.

Rule 22. Permissive joinder of parties.
(a) Permissive joinder.-All persons may join in

one action as plaintiffs if they assert in their petition
any right to relief jointly, severally, or in the alter-
native in respect of or arising out of the same trans-
actions, occurrences, or series of transactions or
occurrences and if any question of law or fact com-
mon to all of them will arise in the action. A plain-
tiff need not be interested in obtaining all the relief
demanded. Where, in such a petition, two or more
plaintiffs demand a separate judgment, the peti-
tion shall state the judgment demanded by each
plaintiff, shall list the plaintiffs alphabetically (on
the basis of surnames where individuals are in-
volved), and shall assign to each plaintiff demanding
a separate judgment a number to be used as a dis-
tinguishing subnumeral ((1), (2), etc.) to the
docket number of the case. No such multiple party
petition may be amended by any such party by
adding any new party plaintiff. Judgment may be
given to one or more of the plaintiffs according to
their respective rights to relief. (See Rule 10(a)
as to caption and names of parties.)

(b) Separate trials.-In the event of a joinder in
accordance with the provisions of subdivision (a)
hereof, the Commissioner to whom such a case is
referred may limit the trial to the claim of one or
more of the plaintiffs and the proceedings with re-
spect to all other plaintiffs may be held in abeyance.

Rule 23. Misjoinder of parties; dropping or adding
parties; severance.

Misjoinder of parties is not ground for dismissal
of an action. At any stage of the action and on such
terms as are just, parties may be dropped or added
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by order of the Court (1) of its own initiative or
(2) on motion of any party, except that no new
party plaintiff shall be added to a petition filed by
multiple plaintiffs upon motion of any of such mul-
tiple plaintiffs. Any claim against a party may be
severed and proceeded with separately.

Rule 24. Intervention.
(a) When permitted.-Upon timely application

any one may be permitted to intervene in an action
(1) when the representation of the applicant's inter-
est by existing parties is or may be inadequate and
the applicant is or may be bound by a judgment in
the action, or (2) where the applicant has a pecu-
niary interest in the subject matter of the main
action.

(b) Procedure.-A person desiring to intervene
shall file with the Clerk a motion to intervene, to-
gether with a copy for each of the other parties.
The motion shall state the grounds therefor and
shall be accompanied by a pleading setting forth the
claim or defense for which intervention is sought,
together with a copy for each of the other parties,
which shall be served by the Clerk as provided in
Rule 3. Upon the granting of such motion, the
pleading shall be printed and served in the manner
provided in Rules 1 and 3.

Rule 25. Substitution of parties.

(a) Death.-(1) If a party dies, the Court upon
application made within two years after the death
may order substitution of the proper parties. If
the application is made after two years, the Court
may order substitution but only upon the showing
of a reasonable excuse for failure to apply within
that period. If substitution is not so made, the ac-
tion shall be dismissed as to the deceased party.
An application for substitution may be made by
the successors or representatives of the deceased
party, or by any party, filed and served on parties
as provided in Rule 7.

(2) In the event of the death of one or more of
the plaintiffs in an action in which the right sought
to be enforced survives only to the surviving plain-
tiffs, the action does not abate. The death shall
be suggested upon the record and the action shall
proceed in favor of or against the surviving parties.

(b) Incompetency.-If a party becomes incom-
petent, the Court upon motion served as provided in
subdivision (a) of this rule may allow the action
to be continued by or against his representative.

(c) Transfer of interest.-In the case of any
transfer of interest, the action may be continued
by or against the original party, except that where
the transfer is not prohibited by law the Court may,
upon motion, direct the person to whom the interest
is transferred to be substituted in the action or
joined with the original party. Service of the mo-
tion shall be made as provided in subdivision (a) of
this rule.

IV. DISCOVERY, CALLS, PRETRIAL AND
DEPOSITIONS

Rule 26. Discovery and production of documents and
things for inspection, copying, or photographing.

(a) Order to produce.-Upon motion of any party
showing good cause therefor and upon notice to all

other parties, the Court may (1) order any party
to produce and permit the inspection and copying
or photographing, by or on behalf of the moving
party, of any designated documents, papers, books,
accounts, letters, photographs, objects or tangible
things, not privileged, which are in his or its pos-
session, custody, or control and which constitute
or contain evidence (including the existence, de-
scription, nature, custody, condition and location of
any books, documents, or other tangible things and
the identity and location of persons having knowl-
edge of relevant facts) regarding any matter that
is relevant to the subject matter involved in the
pending action, whether it relates to the claim or
defense of the examining party or to the claim or
defense of any other party; or (2) order any party
to permit entry upon designated land or other prop-
erty in his or its possession or control for the purpose
of inspecting, measuring, surveying, or photograph-
ing the property or any designated object or opera-
tion thereon which is relevant as described In (1)
above.

(b) Relation to admissible evidence.-It is not
ground for objection to the motion that the evi-
dence will be inadmissible at the trial if the evidence
sought appears reasonably calculated to lead to the
discovery of admissible evidence.

(c) Scope of order.-The order shall specify the
time, place, and manner of making the inspection
and taking the copies and photographs and may
prescribe such terms and conditions as are just.
The Court may make an order that the inspection,
copying, measuring, surveying, or photographing
shall be limited to certain matters, or that secret
processes, developments, or research need not be
disclosed; or the Court may make any other order
which justice requires to protect the party from
annoyance, embarrassment, or oppression.

(d) Designation of department or agency.-
Every motion filed under subdivision (a) of this
rule which seeks an order directed to the United
States shall specify the department or agency of
the United States, which, according to the moving
party's information and belief, has possession, cus-
tody, or control of the documents or things sought
to be produced or which has possession or control
of the land or property sought to be entered. Any
order issued pursuant to such a motion shall be
directed to the United States and not to any specific
department or agency thereof.

Rule 27. Calls.

(a) By the court on its own motion.-On its own
motion the Court may at any time call upon any
department or agency of the United States for any
information or papers it deems necessary.

(b) In behalf of the parties.-Upon motion by
any party for call upon any adverse party, the
Court may order such adverse party to file with the
Clerk (subject to the provisions of subsection (c)
(2) of this rule), within such time as the Court in
its order may specify, for purposes of discovery or
for use as evidence at the trial, (1) any documents,
papers, books, accounts, letters, photographs, ob-
jects, or other tangible things, not privileged, shown
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to be relevant to the issues of the case, or (2) in-
formation relating to the identity and location (1)
of persons having knowledge of relevant facts or
(ii) of documents or things described in (1) above.
Every order for the production of documents or
things shall direct that insofar as possible the re-
sponse to the call shall include either the original
and one copy or duplicate copies of each item to be
filed.

(c) When not made; when modfted.-(1) No call
will be made in behalf of any party for any document
or thing which, prior to the motion for call, has been
produced by the adverse party for inspection, copy-
ing, or photographing pursuant to an order issued
under Rule 26, except upon a showing by the moving
party that duplication by him by copying or photo-
graphing the document or thing was impracticable
for the purposes of the discovery to be made or the
proof to be adduced by him.

(2) Upon a showing by the party to whom a call
has been directed, made 15 or more days before the
date on which the call is required to be answered,
that any document or thing called for has been or
will be produced by him at a specified time and
place for inspection, copying, or photographing by
the moving party, the call may be modified to the
extent of excusing the party to whom the call was
directed from filing with the Clerk such document or
thing; Provided: That the call will not be so modi-
fied if the moving party shall, within 10 days after
the showing by the called party, show that (i) in-
spection by him at the specified time or place, or
(ii) duplication by him by copying or photographing
the document or thing is impracticable for the pur-
poses of the discovery to be made or the proof to be
adduced by him.

(d) Motion for calls.-A motion for call may be
filed by a party plaintiff at any time after the expira-
tion of the time within which defendant is required
to file its answer, except that plaintiff may file a
motion for call upon defendant at any time after
the filing of the petition in the circumstances pro-
vided for in Rule 13.

A motion for call upon any party plaintiff may be
filed by any party defendant at any time after the
filing of plaintiff's petition.

Every motion for a call shall show with reasonable
particularity (1) the documents, papers, books, ac-
counts, letters, photographs, objects, or other tan-
gible things desired, and (2) how or in what respect
they are relevant to the issues of the case in terms
of discovery or proof. Such motion shall also state
that such document (or copies thereof) or things
are not in the possession of the moving party. Docu-
ments and things shall be deemed to be defined
with reasonable particularity to the extent that
each such document or thing is so identified that
its extraction from the files or other method of
identification and procurement may reasonably be
made by the officer or employee responsible for the
records. Objection that the documents or things
called for would not be admissible in evidence will
not be considered if it appears from the motion that
such documents or things are reasonably calculated
to lead to the discovery of admissible evidence.

Every motion for call upon a department or agency
of the United States (1) shall be directed to the
specific department or agency concerned, (2) shall
be made separate and distinct from every other
motion for call upon another such department or
agency, and (3) shall be filed in triplicate.

(e) Use of replies to calls.-No document or thing
or information filed with the Clerk in response to a
call in behalf of a party, and no information or
papers supplied by any department or agency of the
United States in response to a call by the Court on
its own motion, shall become evidence in a case until
offered by a party and received in response thereto
or unless included by express direction of the Court
or the Commissioner. The introduction into evi-
dence of any such document or thing or informa-
tion shall be subject to the same objections by any
party as might be made to the Introduction of other
evidence.

(f) Refusal or failure to reply to calls; conse-
quences.-(1) Failure to produce documents, pa-
pers, or information.-If any document or thing or
information, called for and not produced, is there-
after offered in evidence by the party to whom the
call was directed, the Court or the Commissioner
may deny the offer.

(2) Refusal of plaintiff to reply to cal.-If any
plaintiff to whom a call has been directed shall re-
fuse to reply thereto in whole or in material part,
the Court or the Commissioner may order that the
case shall not proceed until the call has been fully
answered.

(3) Failure to reply within specifted time.-Fail-
ure by a party to respond to a call within the time
specified in the order, or any extension thereof, may
be deemed a refusal to respond, with consequences
as provided in (1) and (2) above, and in Rule 36
(b) (2).

Rule 28. Pretrial procedure.

(a) Conferences.-In any action, the Commis-
sioner to whom the case is referred may in his dis-
cretion direct the attorneys for the parties to appear
before him to consider-

(1) The simplification of the issues;
(2) The necessity or desirability of amendments

to the pleadings;
(3) The possibility of avoiding unnecessary proof

(a) by admissions of fact and (b) by the reception
of documents in evidence;

(4) The limitation of the number of expert wit-
nesses;

(5) Such other matters as may aid in the disposi-
tion of the action.

(b) Submission of documents and statements.-
In lieu of or in addition to the procedures provided
in (a) above, the Commissioner may, within times
to be fixed by him:

(1) Direct any party to submit to any other party
a written request for the admission by the latter of
the genuineness of any relevant documents described
in and exhibited with the request or of the truth
of any relevant matters of fact set forth in the
request. Copies of the documents shall be supplied
with the request. Each of the matters of which an
admission is requested shall be deemed admitted
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unless, within the period designated by the Com-
missioner for the response, the party to whom the
request is directed furnishes the party requesting
the admission either (i) a written response denying
specifically the matters of which an admission is
requested or setting forth in detail the reasons why
he cannot truthfully admit or deny those matters or
(ii) written objections on the ground that some or
all of the requested admissions are privileged or
irrelevant or that the request is otherwise improper
in whole or in part together with a notice that the
Commissioner is requested to hear the objections
at the earliest practicable time. If written objec-
tions to a part of the request are made, the re-
mainder of the request shall be answered within
the period designated by the Commissioner for the
response. A denial shall fairly meet the substance
of the requested admission, and when good faith
requires that a party deny only a part or a qualifica-
tion of a matter of which an admission is requested,
he shall specify so much of it as is true and deny
only the remainder. Any admission made by a party
pursuant to such request is for the purpose of the
pending action only and neither constitutes an ad-
mission by him for any other purpose nor may be
used against him in any other proceeding. Copies
of all documents, requests, responses, and objections
shall be furnished to the Commissioner.

(2) Direct any party whose claim is based in
whole or in part on books of account or other records
to furnish to the other party or parties a statement
showing the items and figures intended to be proved,
with adequate reference to the books or records from
which such figures were taken, and to make all such
books and records or any part thereof available for
examination by the other party or parties. In all
instances a copy of the statement of items and fig-
ures intended to be proved shall be furnished to the
Commissioner.

(3) Direct any party to whom any statement of
items and figures has been submitted under the pro-
visions of (2) above, (i) to make an examination of
such books and records or waive challenge of the
accuracy of the statement submitted as reflecting
the contents of such books and records; and (ii) to
furnish to the submitting party a schedule or sched-
ules showing the results of such examination, with
specific references to the books and records from
which such figures were taken, provided that such
schedule or schedules need be furnished only if the
examining party finds as a result of the examination
that the examining party has arrived at results and
figures different from those contained in the state-
ment submitted. In all instances where any such
schedule is furnished, a copy thereof shall be fur-
nished to the Commissioner.

(4) Direct any party to prepare and submit to the
other party or parties a memorandum (with copy to
the Commissioner) containing all matters requisite
to a pretrial conference at which agreement may be
sought as to the authenticity of documents, uncon-
troverted facts, issues of fact, issues of law, and the
time and place (or places) and probable duration
of the trial.

(5) Direct any party to whom a memorandum
has been submitted under the provisions of (4)
above to respond thereto, in kind.

(6) Direct any party to confer with the other
party or parties at any stage of procedures pretrial
on any matter pertaining thereto.

(c) Incorporation of pretrial proceedings into rec-
ord.-The Commissioner may make a memorandum
reciting the action taken pursuant to the provisions
of (a) and (b) above. Such memorandum shall be-
come a part of the record, but may be modified by
the Commissioner or by the Court upon timely ap-
plication by either party. The Commissioner shall
file with the Clerk the original of every such memo-
randum and one additional copy for each party to
the action. Upon the filing of any such memoran-
dum the Clerk shall mail a copy to each party.

(d) Taking o1 evidence.-After the matters re-
ferred to in (a), (b), and (c) above have been dis-
posed of, the Commissioner shall proceed with the
taking of such evidence as is necessary to close proof.
Whenever practicable, such proof shall be taken in
one continuous session or a series of consecutive ses-
sions with a view to avoiding unnecessary interven-
ing delays.

(e) Noncompliance by party.-In the event any
of the parties fails or refuses to comply with the pro-
visions of this rule, the Commissioner may: (1) order
that the facts pertaining to the matter in default
shall be taken to be established for the purposes of
the action in accordance with the contention of the
party submitting the documents or requests for ad-
missions; (2) declare a waiver of challenge of the
accuracy of any statement of items and figures as
reflecting the contents of the books and records
from which taken; (3) refuse to allow the dis-
obedient party to support or oppose designated
claims or defenses; (4) prohibit the disobedient
party from introducing in evidence designated doc-
uments or items of testimony; or (5) report such
noncompliance to the Court for appropriate action,
which may include dismissal of the action or pro-
ceeding or any part thereof or the rendition of judg-
ment by default against the disobedient party.

(f) Rule to be liberally construed.-This rule shall
be construed liberally to expedite the trial of cases
without depriving either party of any just claim,
defense or objection.

Rule 29. Depositions pending action.

(a) When depositions may be taken.-Upon writ-
ten motion to and by leave of the Commissioner, or
of the Court in a case not then referred to a Com-
missioner, any party may take the testimony of any
person, including a party, by deposition upon oral
examination or written interrogatories for use as
evidence in the action, provided, however, that leave
to take a deposition shall not be granted except
where the Commissioner or the Court finds that it is
impracticable for a Commissioner to take such testi-
mony. Such leave may be granted with or with-
out notice. A copy of such motion, together with a
notation of the action thereon, shall be filed in the
Clerk's office. The attendance of witnesses may be
compelled by the use of subpoena as provided in
Rule 44. Depositions shall be taken only in accord-
ance with these rules.

(b) Scope of examination.-Unless otherwise or-
dered by the Court or the Commissioner, the
deponent may be examined regarding any matter,
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not privileged, which is relevant and material to the
subject matter involved in the pending action,
whether it relates to the claim or defense of the
examining party or to the claim or defense of any
other party, Including the existence, description, na-
ture, custody, condition and location of any books,
documents, or other tangible things and the identity
and location of persons having knowledge of rele-
vant facts.

(c) Examination and cross-examination.-Exam-
ination and cross-examination of deponents may
proceed as permitted at the trial under the provi-
sions of Rule 41 (b).

(d) Use of depositions.-No testimony taken by
deposition shall be considered as part of the evidence
in the case until such testimony is offered and re-
ceived in evidence at the trial or upon the hearing
of a motion or an interlocutory proceeding. Any
part or all of a deposition, so far as admissible under
the rules of evidence, may be used against any party
who was present or represented at the taking of the
deposition or who had due notice thereof, in accord-
ance with any one of the following provisions:

(1) Any deposition may be used by any party for
the purpose of contradicting or impeaching the
testimony of deponent as a witness.

(2) The deposition of a party or of anyone who
at the time of taking the deposition was (a) an offi-
cer, director, or managing agent of a public or
private corporation, partnership, or association
which is a party, or (b) an officer or employee of
the United States, may be used by an adverse party
for any purpose.

(3) If only part of a deposition is offered in evi-
dence by a party, an adverse party may require him
to introduce all of it which is relevant to the part
introduced, and any party may introduce any other
parts.

Substitution of parties does not affect the right
to use depositions previously taken; and, when an
action in this Court has been dismissed and another
action involving the same subject matter is after-
wards brought between the same parties or their
representatives or successors in interest, all deposi-
tions lawfully taken and duly filed in the former
action may be used in the latter as if originally
taken therefor.

(e) Objections to admissibility.-Subject to the
provisions of Rule 34 (c), objection may be made at
the trial or hearing to receiving in evidence any
deposition or part thereof for any reason which
would require the exclusion of the evidence if the
witness were then present and testifying.

(f) Effect of taking or using depositions.-A party
shall not be deemed to make a person his own wit-
ness for any purpose by taking his deposition. The
introduction in evidence of the deposition or any
part thereof for any purpose other than that of
contradicting or impeaching the deponent makes
the deponent the witness of the party introducing
the deposition, but this shall not apply to the use
by an adverse party of a deposition as described in
paragraph (2) of subdivision (d) of this rule. At
the trial or hearing any party may rebut any rele-
vant evidence contained in a deposition whether
introduced by him or by any other party.

Rule 30. Depositions pending certiorari.

In any case (1) which is pending in the United
States Supreme Court, (2) in which a writ of cer-
tiorari has been applied for but not acted upon, or
(3) in which the time for filing a petition for writ
of certiorari has not expired, this Court may allow
the taking of the depositions of witnesses to per-
petuate their testimony for use in the event of
further proceedings in this Court. In such case the
party who desires to perpetuate the testimony may
make a motion in this Court for leave to take the
depositions, upon the same notice and service
thereof as if the action were pending in this Court.
The motion shall show (1) the names and addresses
of persons to be examined and the substance of the
testimony which he expects to elicit from each; (2)
the reasons for perpetuating their testimony. If the
Court finds that the perpetuation of the testimony
is proper to avoid a failure or delay of justice, it may
make an order allowing the depositions to be taken
and thereupon the depositions may be taken and
used in the same manner and under the same con-
ditions as are prescribed in these rules for deposi-
tions taken in actions pending in this Court.

Rule 31. Persons before whom depositions may be
taken.

(a) Within the United States.-Within the United
States or within a territory or insular possession
subject to the dominion of the United States, deposi-
tions shall be taken before an officer authorized to
administer oaths by the laws of the United States
or of the place where the examination is held, or
before a person appointed by the Court. A person
so appointed has power to administer oaths and
take such testimony.

(b) In foreign countries.-In a foreign state or
country depositions shall be taken (1) on notice
before a secretary of embassy or legation, counsul
general, counsul, vice counsul, or consular agent of
the United States, or (2) before such person or officer
as may be appointed by commission or under letters
rogatory. A commission or letters rogatory shall
be issued only when necessary or convenient, on
application and notice, and on such terms and with
such directions as are just and appropriate. Offi-
cers may be designated in notices or commissions
either by name or descriptive title and letters roga-
tory may be addressed "To the Appropriate Judicial
Authority in (here name the country)."

(c) Disqualification for interest.-Except as pro-
vided in subdivision (b) of this rule, no deposition
shall be taken before a person who is a relative or
employee or attorney or counsel of any of the parties,
or is a relative or employee of such attorney or
counsel, or is financially interested in the action.

Rule 32. Depositions upon oral examination.

(a) Notice of examination, time and place.-At
least 10 days before the deposition is to be taken,
the party desiring to take the deposition of any per-
son upon oral examination pursuant to leave ob-
tained under Rule 29 (a) shall file with the Clerk a
written notice of intention to take such deposition.
An original notice and one copy thereof for each
adverse party shall be filed with the Clerk, who shall
serve a copy upon each adverse party as provided in
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Rule 3. The notice shall state the time and place
for taking the deposition and the name and address
of each person to be examined, if known, and, if
the name is not known, a general description suffi-
cient to identify him or the particular class or group
to which he belongs. On motion of any party upon
whom the notice is served, the Commissioner may
for cause shown enlarge or shorten the time.

(b) Orders for the protection of parties and de-
ponents.-After notice Is served for taking a deposi-
tion by oral examination, upon motion seasonably
made by any party or by the person to be examined
and upon notice and for good cause shown, the Com-
missioner may make an order that the deposition
shall not be taken, or that it may be taken only
at some designated place other than that stated In
the notice, or that it may be taken only on written
interrogatories, or that certain matters shall not
be inquired into, or that the scope of the examina-
tion shall be limited to certain matters, or that the
examination shall be held with no one present except
the parties to the action and their officers or coun-
sel, or that after being sealed the deposition shall
be opened only by order of the Commissioner, or
that secret processes, developments, or research need
not be disclosed, or that the parties shall simultane-
ously file specified documents or information en-
closed in sealed envelopes to be opened as directed
by the Commissioner; or the Commissioner may
make any other order which justice requires to pro-
tect the party or witness from annoyance, em-
barrassment, or oppression. Any such order made
by the Commissioner shall be in writing and a signed
copy thereof shall be filed in the Clerk's office.
In any case not then assigned to a Commissioner, the
Court may make the orders referred to in subdivi-
sions (a) and (b) of this rule. The Clerk shall mail
a copy of the order to each of the parties.

(c) Record of examination, oath, objections.-The
officer before whom the deposition is to be taken
shall put the witness on oath and shall personally,
or by someone acting under his direction and in his
presence, record the testimony of the witness. The
testimony shall be taken stenographically and tran-
scribed unless the parties agree otherwise. All ob-
jections made at the time of the examination to the
qualifications of the officer taking the deposition, or
to the manner of taking it, or to the evidence pre-
sented, or to the conduct of any party, and any other
objection to the proceedings, shall be noted by the
officer upon the deposition. Evidence objected to
shall be taken subject to the objections. In lieu of
participating in the oral examination, parties served
with notice of taking a deposition may transmit
written interrogatories to the officer, who shall pro-
pound them to the witness and record the answers
verbatim.

(d) Submission to witness; changes; signing.-
When the testimony is fully transcribed the deposi-
tion shall be submitted to the witness for examina-
tion and shall be read to or by him, unless such
examination and reading are waived by the witness
and by the parties. Any changes in form or sub-
stance which the witness desires to make shall be
entered upon the deposition by the officer with a
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statement of the reasons given by the witness for
making them. The deposition shall then be signed
by the witness, unless the parties by stipulation
waive the signing or the witness is ill or cannot be
found or refuses to sign. If the deposition is not
signed by the witness, the officer shall sign it and
state on the record the fact of the waiver or of the
illness or absence of the witness or the fact of the
refusal to sign together with the reason, if any,
given therefor; and the deposition may then be used
as fully as though signed, unless on a motion to sup-
press under Rule 34 (e), the Court holds that the
reasons given for the refusal to sign require rejection
of the deposition in whole or in part.

(e) Exhibits.-All exhibits shall be numbered and
carefully marked with the title and number of the
case, and by which side offered, so as to be capable
of immediate Identification. The exhibits shall
accompany the deposition but shall not be affixed to
the deposition.

(f) Certification and filing by officer; notice of
filing.-(1) The officer shall certify on the deposi-
tion that the witness was duly sworn by him and
that the deposition is a true record of the testimony
given by the witness. He shall then securely seal
the deposition in an envelope indorsed with the title
of the action and marked "Deposition of (here insert
name of witness)" and shall promptly file it with
the Clerk or send it by registered mail to the Clerk
for filing. (2) The Clerk shall give notice of the
filing of the deposition to the parties.

Rule 33. Depositions of witnesses upon written inter-
rogatories.

(a) Notice, filing, and serving interrogatories.-
A party desiring to take the deposition of any person
upon written interrogatories pursuant to leave ob-
tained under Rule 29 (a) shall file them with the
Clerk together with a notice stating the name and
address of the person who is to answer them and the
name or descriptive title and address of the officer
before whom the deposition is to be taken. Within
15 days thereafter an adverse party may file cross-
interrogatories. Within 10 days thereafter redirect
interrogatories may be filed. Within 10 days there-
after recross-interrogatories may be filed. At the
time of filing the notice and of each of the interroga-
tories referred to above, the party filing the same
shall furnish the Clerk the origina _ and a copy
thereof plus one additional copy for each adverse
party. Service of copies shall be made upon the
parties as provided in Rule 3.

(b) Orders for the protection of parties and de-
ponents.-Prior to the taking of the testimony of
the deponent, the Commissioner, on motion made
by a party or a deponent within 10 days after
completion of service upon the parties, upon notice
and good cause shown, may make any order speci-
fied in Rule 32 which is appropriate and just or an
order that the deposition shall not be taken before
the officer designated in the notice or that it shall
not be taken except upon oral examination. Any
such order made by the Commissioner shall be in
writing and a signed copy thereof shall be filed in
the Clerk's office. The Clerk shall mail a copy of
such order to each of the parties.
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(c) Officer to take responses and prepare rec-
ord.-After 10 days from the completion of service
upon the parties, the Commissioner shall notify the
Clerk in writing that the deposition may be taken,
whereupon the notice and interrogatories shall be
forwarded by the Clerk to the officer designated in
the notice, with directions to proceed promptly, In
the manner provided by Rule 32 (c), (d), (e), and
f), to take the testimony of the witness in response

to the interrogatories and to prepare, certify, and
file the deposition with the Clerk or send it by reg-
istered mail to the Clerk attaching thereto the no-
tice and the interrogatories received by him.

(d) Notice of filing.-When the deposition is filed
with the Clerk, he shall give notice thereof to the
parties.

Rule 34. Effect of errors and irregularities in deposi-
tions.

(a) As to notice.-All errors and irregularities in
the notice for taking a deposition are waived unless
written objection is promptly filed with the Clerk
after service of the notice.

(b) As to disqualification o1 off cer.-Objection to
taking a deposition because of disqualification of
the officer before whom it is to be taken is waived
unless made before the taking of the deposition
begins or as soon thereafter as the disqualification
becomes known or could be discovered with reason-
able diligence.

(c) As to taking of deposition.-(1) Objections to
the competency of a witness or to the competency,
relevancy, or materiality of testimony are not waived
by failure to make them before or during the taking
of the deposition, unless the ground of the objec-
tion is one which might have been obviated or re-
moved if presented at that time.

(2) Errors and irregularities occurring at the oral
examination in the manner of taking the deposition,
in the form of the questions or answers, in the oath
or affirmation, or in the conduct of parties and er-
rors of any kind which might be obviated, removed,
or cured if promptly presented, are waived unless
reasonable objection thereto is made at the taking
of the deposition.

(3) Objections to the form of written interroga-
tories submitted under Rule 33 are waived unless
filed with the Clerk within the time allowed for
filing the succeeding cross- or other interrogatories
and within 5 days after filing of the last interroga-
tories authorized.

(d) Service of objections.-At the time of filing
the objections referred to in subdivisions (a) and
(c) (3) of this rule, the party filing the same shall
furnish the Clerk with one additional copy thereof
for each adverse party. Service of such copies shall
be made as provided in Rule 3.

(e) As to completion and return of deposition.-
Errors and irregularities in the manner in which
the testimony is transcribed or the deposition is pre-
pared, signed, certified, sealed, endorsed, trans-
mitted, filed, or otherwise dealt with by the officer
under Rules 32 and 33 are waived unless a motion
to suppress the deposition or some part thereof is
made with reasonable promptness after such defect
is, or with due diligence might have been, ascer-
tained.

Rule 35. Fees of officer. taking deposition.

The party at whose instance the deposition is
taken shall be responsible for the payment of the
officer's fee for taking, typewriting, and returning
the deposition to the Clerk of the Court. Such fees
shall not be taxed as costs in any case, but the failure
to make payment of the officer's fees may be deemed
by the Court or Commissioner sufficient grounds for
refusing to receive the deposition or any part thereof
in evidence.

Rule 36. Refusal to testify or to make discovery; con-
sequences.

(a) Refusal to answer.-If a party or other de-
ponent refuses to answer any question propounded
upon oral examination conducted pursuant to Rules
29 (a) and 32, the examination shall be completed
on other matters or adjourned, as the proponent of
the question may prefer. Thereafter, on reasonable
notice to all persons affected thereby, he may apply
to the Court for an order compelling an answer.
Upon the refusal of a deponent to answer any inter-
rogatory submitted under Rule 33, the proponent of
the question may on like notice make like application
for such an order. If a party or other witness refuses
to answer any question propounded upon oral ex-
amination in the course of trial, the Commissioner
may direct him to answer.

(b) Failure to comply with order.-(1) Con-
tempt.-If a party or other witness refuses to be
sworn or refuses to answer any question after being
directed to do so by the Court or the Commissioner,
the refusal may be considered a contempt of the
Court.

(2) Other consequences.-If any party (which, in
respect to a party plaintiff, or a third-party, plaintiff
or defendant, shall include any officer, director,
managing agent, or employee of a public or private
corporation or of a partnership or association, as
well as an individual; and which, in respect to de-
fendant, shall include any officer or employee of the
United States or of any corporation wholly owned
by the United States) refuses to obey an order made
under subdivision (a) of this rule requiring him to
answer designated questions, or an order made under
Rule 26 to produce any document or other thing for
inspection, copying, or photographing, or to permit
it to be done, or to permit entry upon land or other
property, or an order made under Rule 27 to respond
to a call for documents or things, the Court or the
Commissioner may make such orders in regard to
the refusal as are just, and among others the follow-
ing:

(i) An order that the matters regarding which
the questions were asked, or the character or de-
scription of the thing or land, or the contents of
the paper, or any other designated facts shall be
taken to be established for the purposes of the
action in accordance with the claim of the party
obtaining the order;

(ii) An order refusing to allow the disobedient
party to support or oppose designated claims or
defenses, or prohibiting him from introducing in
evidence designated documents or things or items
of testimony, or staying further proceedings until
the order is obeyed.
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(c) Failure or refusal of party to attend or serve
answers or obey orders.-If a party (as defined in
subdivision (b) (2) of this rule) wilfully fails to
appear before the officer who is to take his deposition,
after being served with a proper notice, or fails to
serve answers submitted under Rule 33, after proper
service of such interrogatories, or refuses to obey an
order made under subdivision (a) of this rule re-
quiring him to answer designated questions, or an
order made under Rule 26 or Rule 27, the Court on
motion and notice may strike out all or any part of
any pleading of that party, or dismiss the action or
any part thereof, or enter a judgment by default
against that party.

(d) Failure to respond to letters rogatory.-A sub-
poena may be issued as provided in Title 28, U. S. C.,
§ 1783, under the circumstances and conditions
stated in subdivisions (a) (1) and (b) of that section.

V. TRIALS

Rule 37. Reference; authority of commissioners.

(a) General.-Unless otherwise ordered by the
Court, every case shall be referred to a Commissioner
for trial of the facts pursuant to statute and to these
rules. A Commissioner shall have and exercise the
power to regulate all proceedings before him and to
do all acts and to take all measures necessary or
proper for the efficient performance of his duties.
He may require the production before him c evi-
dence upon all pertinent matters, including the pro-
duction of all books, papers, vouchers, drawings,
writings, or documents of any nature applicable
thereto. He shall rule upon the admissibility of evi-
dence and put witnesses under oath and may exam-
ine them and may call witnesses (including the par-
ties to the action), and examine them under oath,
and shall have the power to do and perform any act
authorized to be done by him by statute or under
these rules or which may be necessary or proper.
Any misconduct by attorneys, witnesses, parties, or
other persons, at any trial before a Commissioner
may be reported by him to the Court and may be
deemed a contempt of the Court.

(b) Testimony before another Commissioner.-
Where a case has been referred to one Commissioner
and oral testimony has been heard by him, the case
shall not, except for good cause, be referred to an-
other Commissioner.

If a Commissioner to whom a case has been re-
ferred and who has heard oral testimony therein is
unavailable at a time when either party desires to
offer evidence in the case, another Commissioner
may hear such evidence.

(c) Reference of motions for recommendations.-
Where a case has been referred to a Commissioner,
the Court may, by appropriate order, refer any mo-
tion filed in such case to the Commissioner for his
recommendation thereon. In connection with any
motion so referred the Commissioner may (1) re-
quire the moving party to supply any additional
information to explain the nature and purpose of
the motion, (2) schedule the motion for conference
or hear oral argument in Washington or elsewhere,
or (3) take such other action, subject to the provi-
sions of subsection (d) of this rule, as in his judg-
ment is requisite to a recommendation by him. Un-

less the Court in the order of reference otherwise
directs, the Commissioner shall submit his recom-
mendation in writing by filing with the Clerk the
original and one copy and one additional copy for
each party in the case. One copy shall be mailed by
the Clerk to each of the parties.

(d) Procedure not covered by rules.-In the event
that a question of procedure arises at a trial or in
proceedings pretrial which is not covered by a rule
or the order of reference, the Commissioner may
exercise his discretion thereon, subject to review by
the Court on application by the dissatisfied party.

Rule 38. Consolidation; separate trials; interlocutory
determinations; and final judgments.

(a) Consolidation.-When actions involving a
common question of law or fact are pending before
the Court, it may order a joint hearing or trial of
any or all the matters in issue in the actions; it may
order all the actions consolidated; and it may make
such orders concerning proceedings therein as may
tend to avoid unnecessary costs or delay. With con-
sent of the parties and without order of the Court,
the Commissioner may conduct a joint trial when
two or more actions involve a common question of
fact.

(b) Separate trials.-The Court in furtherance of
convenience or to avoid prejudice may order a sep-
arate trial of any claim, counterclaim, or of any
separate issues or of any number of claims, counter-
claims, or issues; and may enter appropriate orders
or Judgments with respect to any of such issues,
claims, or counterclaims that are tried separately.

(c) Separate determination of liability.-Upon
stipulation of the parties, subject to approval by the
Commissioner, or upon order of the Court or the
Commissioner, trials may be limited to the issues
of law and fact relating to the right of a party to
recover, reserving the determination of the amount
of recovery and the amount of offsets, if any, for
further proceedings.

In any case, whether or not such an order has
been entered, where the Court determines that a
party is entitled to recover and the amount of the
recovery is reserved for further proceedings, the
judgment on the question of the right to recover
shall be final, subject to proceedings had under Rules
53 and 54. Upon the entry of any such final judg-
ment on the right to recover, it shall be the duty of
the Commissioner to whom the case was referred to
proceed with the determination of the amount of
recovery and the amount of offsets, if any. The
parties may be allowed a reasonable time within
which to stipulate or otherwise agree upon a compu-
tation.

Rule 39. Commissioner may request information.
A Commissioner may call upon the parties or the

attorneys for the names and residences of witnesses
they expect to examine and the desired place of ex-
amination, and may initiate and require any pro-
cedures similar in nature to those authorized in Rule
28 at any time after the trial has commenced.

Rule 40. Reception of evidence.

(a) Time; place; notice.-Whenever practicable,
evidence shall be taken in one continuous session or
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a series of consecutive sessions, but the Commis-
sioner may, in his discretion, hear portions of the
evidence in a case at different times and in different
places.'

The Commissioner shall give to the parties rea-
sonable notice by mail of the time and place of trial
or of each nonconsecutive session as he shall desig-
nate, and may direct therein that all or stated parts
of evidence be produced. Such direction and the
setting of the time when and place where the evi-
dence is to be produced shall be as binding upon
the parties as though fixed by the Court.

(b) Delay by parties.-Whenever the Commis-
sioner has reason to believe that the case is being
unnecessarily delayed by the failure of either or both
parties to produce evidence, the Commissioner may
give notice to the parties fixing a reasonable time,
not less than 30 days after the date of the notice,
at which either or both parties must close the evi-
dence. Upon failure of either party to comply, the
Commissioner may, in his discretion, close the evi-
dence and make and report to the Court his findings
of fact upon the evidence produced, recommend
that the petition or counterclaim be dismissed, or
report to the Court for instructions, whereupon a
rule shall issue to the defaulting party to show cause
(1) why he has not complied with the notice of the
Commissioner, (2) why the case should not be dis-
missed, or (3) why findings of fact should not be
made on the evidence theretofore produced.

Rule 41. Evidence.

(a) Form and admissibility.-In all trials the
testimony of witnesses shall be taken orally in open
court. All evidence shall be admitted which is ad-
missible under the statutes of the United States or
under the rules of evidence applied in the courts of
the United States in nonjury trials. In any case,
the rule which favors the reception of the evidence
governs and the evidence shall be presented accord-
ing to the most convenient method prescribed in any
of the statutes or rules to which reference is herein
made. The competency of a witness to testify shall
be determined in like manner.

(b) Scope of examination and cross-examina-
tion.-A party may interrogate any unwilling or
hostile witness by leading questions. A party may
call an adverse party (which, in respect to a party
plaintiff, shall include any present or former officer
or employee of the United States or of any corpora-
tion wholly owned by the United States; and, in re-
spect to defendant, shall include any present or
former officer, director, managing agent, or em-
ployee of a public or private corporation or of a
partnership or association or of an individual which
is an adverse party) and interrogate him by leading
questions and contradict and impeach him in all
respects as if he had been called by the adverse
party, and the witness thus called may be contra-
dicted and impeached by or on behalf of the adverse
party also, and may be cross-examined by the ad-
verse party only upon the subject matter of his
examination in chief.

' The place of trial is fixed by the Comnlssloner. It Is
usually at, or as near as possible to. the place of residence
of the claimant or of the witnesses, unless It is more satis-
factory to convene at some other central point.

(c) Record o1 excluded evidence.-If an objec-
tion to a question propounded to a witness is sus-
tained by the Commissioner, the examining attorney
may make a specific offer of what he expects to prove
by the answer of the witness or the Commissioner
upon request or on his own motion may permit the
evidence to be given and to be reported in full in lieu
of a statement by the attorney upon offer of proof,
unless it clearly appears that the witness is privileged
or the evidence is not admissible on any ground.

Where an objection to the introduction of docu-
mentary or physical evidence is sustained, the docu-
ment or object shall be marked for identification
and, upon the request of the party who offered the
same, shall be filed by the reporter with the tran-
script of the evidence unless the Commissioner rules
that such evidence is not admissible on any ground.

(d) Record of the testimony.-The party whose
evidence is to be taken shall furnish a competent
and disinterested reporter to take down the evidence
and transcribe the same, The reporter shall be
sworn by the Commissioner to well and truly take
down and transcribe the questions propounded to
and the answers given by the witnesses, and to do
all other things required of him by the Commis-
sioner. The reporter shall be under the control and
jurisdiction of the Commissioner.

(e) Return of transcript of testimony.-Unless
otherwise ordered by the Commissioner, the reporter
shall enclose the transcript of the testimony and the
exhibits in a packet and transmit the same to the
Clerk of the United States Court of Claims, Wash-
ington 6, D. C., within 30 days after the conclusion
of the trial session at which such testimony was
taken. In the event the transcript is not filed within
30 days, or within the time otherwise ordered by the
Commissioner, a rule may be issued against the
party whose evidence was taken to show cause (1)
why the petition or counterclaim should not be dis-
missed; or (2) why proof should not be considered
closed and findings of fact made on the evidence
theretofore produced and filed with the Clerk.

(f) Deferred completion of examinations; death
of witness.-When a time has been set for the pro-
duction of all or a specified portion of the evidence
and the examination or cross-examination of a wit-
ness is postponed at the request of a party, such
party may be required, in the discretion of the Com-
missioner, to pay all fees and necessary travel and
subsistence expenses which are incurred by witnesses
as a result of such postponement. The Commis-
sioner's conclusion in such matter shall be noted in
the transcript of the evidence.

Should a witness die or otherwise become incapac-
itated before completion of his testimony, the extent
to which the testimony so far given by him shall be
used and considered shall be determined by the
Commissioner.

(g) Exclusion of proposed witnesses.-On his own
motion or on the motion of either party, the Com-
missioner may exclude from the courtroom all per-
sons other than parties whom either expects or
intends to call as witnesses in the case. Unless such
motion is made at the beginning of the first trial
session, the Commissioner may treat the delay in
making such motion as grounds for denying the
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motion. If any witness remains within hearing of
the proceedings after such exclusion has been or-
dered, that fact shall be noted of record in taking
his testimony and he may be punished as for a con-
tempt as provided in Rule 44 (f). This rule shall
not apply to a person acting in an advisory capacity
to counsel for either party.

(h) Afirmation.-Whenever under these rules an
oath is required to be taken, a solemn affirmation
may be accepted in lieu thereof.

Rule 42. Proof of official record.

(a) Authentication of copy.-An official record or
an entry therein, when admissible for any purpose,
may be evidence by an official publication thereof
or by a copy attested by the officer having the legal
custody of the record, or by his deputy, and accom-
panied with a certificate that such officer has the
custody. If the office in which the record is kept
is within the United States or within a territory or
insular possession subject to the dominion of the
United States, the certificate may be made by a
judge of a court of record of the district or political
subdivision in which the record is kept, authenti-
cated by the seal of the court, or may be made by
any public officer having a seal of office and having
official duties in the district or political subdivision
in which the record Is kept, authenticated by the
seal of his office. If the office in which the record
is kept is in a foreign state or country, the certificate
may be made by a secretary of embassy or legation,
consul general, consul, vice consul, or consular agent
or by any officer In the foreign service of the United
States stationed in the foreign state or country in
which the record is kept, and authenticated by the
seal of his office.

(b). Proof of lack of record.-A written statement
signed by an officer having the custody of an official
record, or by his deputy, that after diligent search
no record or entry of a specified tenor is found to
exist in the records of his office, accompanied by a
certificate as above provided, is admissible as evi-
dence that the records of his office contain no such
record or entry.

(c) Other proof.-This rule does not prevent the
proof of official records or of entry or lack of entry
therein by any method authorized by any applicable
statute or by the rules of evidence at common law.

Rule 43. Exceptions unnecessary.
Except as provided in Rule 46, formal exceptions

to rulings or orders of a Commissioner are unneces-
sary; but for all purposes for which an exception
has heretofore been necessary it is sufficient that a
party, at the time the ruling or order is made or
sought, makes known to the Commissioner the ac-
tion which he desires the Commissioner to take or
his objection to the action of the Commissioner and
his grounds therefor; and, if a party has no oppor-
tunity to object to a ruling or order at the time it
is made, the absence of an objection does not there-
after prejudice him.

Rule 44. Subpoena.

(a) For attendance of witnesses; form; issu-
ance.-Every subpoena shall be issued by the Clerk
under the seal of the Court, shall state the name of

the Court and the title of the action and command
each person to whom it is directed to attend and give
testimony at a time and place therein specified. The
Clerk shall Issue a subpoena, or a subpoena for the
production of documentary evidence, signed and
sealed but otherwise in blank, to a party requesting
it, who shall fill it in before service.

(b) For production of documentary evidence.-A
subpoena may also command the person to whom
it Is directed to produce the books, papers, docu-
ments, or tangible things designated therein; but
the Court, upon motion made promptly and in any
event at or before the time specified in the subpoena
for compliance therewith, may (1) quash or modify
the subpoena if it Is unreasonable and oppressive
or (2) condition denial of the motion upon the ad-
vancement by the person in whose behalf the sub-
poena is issued of the reasonable cost of producing
the books, papers, documents, or tangible things.
Where the place of trial to which the witness is
summoned to appear is outside Washington, D. C.,
and the objecting party does not have sufficient
time to file the motion and have the same acted
upon before the date at which the witness is directed
to appear, the motion may be filed with and acted
upon by the Commissioner who is presiding at such
trial. Where circumstances require, the Court or
the Commissioner may act upon such a motion at
any time after a copy has been served upon the
opposite party.

(c) Service.-A subpoena may be served by the
Bailiff, by a United States Marshal, or his deputy, or
by any other person who is not a party and is not
less than 18 years of age. Service of a subpoena
upon a person named therein shall be made by ten-
dering to him the fees for one day's attendance and
the mileage allowed by law. When the subpoena is
issued on behalf of the United States or an officer or
agency thereof, fees and mileage need not be
tendered.

The party at whose instance a subpoena is issued
shall be responsible for the payment of witness fees
and mileage as well as fees and mileage of the officer
who serves the subpoena. The failure to make pay-
ment of such charges on demand may be deemed by
the Court as sufficient grounds for striking the testi-
mony of such witness.

(d) Subpoena for taking depositions; place of ex-
amination.-(1) Proof of service of a notice to take
a deposition as provided in Rules 32 (a) and 33 (a)
constitutes a sufficient authorization for the issuance
by the Clerk of a subpoena for the persons named or
described therein. The subpoena may command the
person to whom it is directed to produce designated
books, papers, documents, or tangible things which
constitute or contain evidence relating to any of the
matters within the scope of the examination per-
mitted by Rule 29 (b), but in that event the subpoena
will be subject to the provisions of subdivision (b)
of Rule 32 and subdivision (b) of this Rule 44.

(2) A witness may be required to attend an ex-
amination upon deposition only in the county where-
in he resides or is employed or transacts his business
in person, or at such other convenient place as is
fixed by order of the Court or of the Commissioner.
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(e) Subpoena for a hearing or triaL-) At the
request of any party subpoenas for attendance at a
hearing or trial shall be issued by the Clerk. A sub-
poena requiring the attendance of a witness at a
hearing or trial may be served at any place within
100 miles (by the shortest usual means of travel) of
the place of the hearing or trial specified in the
subpoena; but the Court, upon proper application
and cause shown, may authorize the service of a
subpoena at any other place.

(2) A subpoena directed to a witness in a foreign
country shall issue under the circumstances and in
the manner and be served as provided in 28 U. S. C.
§§ 1781-1785.

(f) Contempt.-Failure by any person without
adequate excuse to obey a subpoena served upon him
may be reported to the Court by the Commissioner
and may be deemed contempt of the Court.

(g) Subpoenas by commissioner.-Upon applica-
tion to the Clerk, subpoenas bearing the seal of the
Court and the signature of the Clerk, with the re-
mainder blank, will be issued to a Commissioner who
may order service on his own motion or release them
to parties for service.

Rule 45. Commissioner's report.

(a) Content; findings of fact; conclusions of law.-
In every case involving controverted issues of fact
the Commissioner shall ascertain the facts from the
evidence and file with the Clerk a report of his find-
ings, which report shall constitute a part of the
record. In any such case wherein it appears to the
Court that the Commissioner's recommendation for
conclusions of law would expedite the disposition of
the case, the Court may direct him to include such
recommendation in his report.

(b) Requests for findings; briefs; time for filing.-
Unless otherwise directed by the Commissioner, the
plaintiff shall have 30 days after the Commissioner
has filed a notice in the Clerk's office of the closing
of the evidence within which to request in writing
findings of fact and, in cases wherein the Commis-
sioner has been directed to recommend conclusions
of law, to file his brief on the law; and the defendant
shall have 30 days after the filing of plaintiff's find-
ings (and brief, if required) to request in writing
findings of fact (including objections, if any, to
plaintiff's findings) and, in cases wherein the Com-
missioner has been directed to recommend conclu-
sions of law, to file its brief on the law. The Com-
missioner may allow the plaintiff a reasonable time
to file objections to defendant's findings or to file a
reply brief.

(c) Form and content of requests.-The requests
for findings shall be a statement in the form of
distinct numbered propositions of the facts which
the party desires to have found; each proposition
shall be so prepared with respect to its length, sub-
ject, and phraseology that the Commissioner and the
Court may conveniently pass upon it; each state-
ment of fact shall be supported by citations to the
pages or parts of the record relied upon to establish
such fact; and the several propositions of fact shall
be so arranged as to present a concise statement in
orderly and logical sequence of the whole case.

(d) Content of briefs.-Every brief submitted pur-
suant to this rule shall include, to the fullest extent
possible, all propositions of law and citations of au-
thority upon which the party relies.

(e) Failure to file.-If any party shall fail to file
requested findings, or in cases wherein the Commis-
sioner has been directed to recommend conclusions
of law, if any party shall fail to file a brief, within
the time required by this rule or as fixed or extended
by the Commissioner, a memorandum reciting such
failure may be filed with the Clerk by the Commis-
sioner, whereupon the Court may refuse to consider
any or all exceptions to the Commissioner's report
by the party so in default.

Unless a party shall have requested a particular
finding of fact, the Court may refuse to consider his
exception to the Commissioner's report for failure
of the Commissioner to make such finding.

(f) Filing of requested findings and briefs.-Re-
quested findings, objections thereto, and briefs sub-
mitted under this rule need not be printed. An orig-
inal of each shall be filed with the Clerk, together
with a copy for the use of the Commissioner and an
additional copy for service upon each adverse party
as provided by Rule 3.

In the event the Commissioner directs the parties
to file their requested findings simultaneously in-
stead of consecutively, each party shall mail the
original and necessary copies to the Commissioner
for filing by him instead of filing the requests directly
with the Clerk's office. After the receipt of findings
from both parties, the Commissioner will file the
findings simultaneously in the Clerk's office with
copies for service by the Clerk.

(g) Notice of commissioner's report.-Upon the
filing of the Commissioner's report, the Clerk shall
mail a notice of that fact and 5 copies of the printed
report (or one copy of a memorandum report) to
each party as provided by Rule 3.

Rule 46. Exceptions and briefs after commissioner's
report.

(a) Commissioner's report as basis for judgment.-
In any case wherein the Commissioner's report in-
cludes his recommendation for conclusions of law,
as provided by Rule 45 (a), the Court may, upon mo-
tion by any party and pursuant to Rule 48, adopt
the Commissioner's report as the basis of its judg-
ment in the case, unless notice in writing of inten-
tion to except to the Commissioner's findings or
recommendation is filed by one or more parties with-
in 15 days after the filing of such report. Such
adoption may similarly be made in any such case
upon failure of the party who is required to be the
first to file exceptions and brief after the incoming
of the Commissioner's report to file such exceptions
and brief within the time required. When defend-
ant is the only party who files notice of intention to
except to the Commissioner's findings or recom-
mendation, it shall, within 45 days after the filing
of the Commissioner's report, file its exceptions and
brief, and thereafter all proceedings shall be as pro-
vided in subdivision (b) of this rule in respect to
opposition and reply briefs, except that the plaintiff
may oppose and the defendant may reply. In addi-
tion to the original of the notice of intention to ex-
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cept, there shall be filed one copy for the Commis-
sioner and one copy for each adverse party, which
shall be served as provided in Rule 3.

(b) Time for filing exceptions and briefs.-Subject
to the provisions of subdivision (a) of this rule any
party may except to the report of the Commissioner
and file his brief on the facts and the law in any
case in conformity with the following requirements.
Plaintiff shall have 45 days from the time the Com-
missioner's report is filed within which to file his
exceptions to the Commissioner's findings and his
brief on the facts and the law of the case, except in
Indian tribal cases where plaintiff may have 60 days.
The defendant shall have 30 days from the date
plaintiff's exceptions and brief are filed within which
to file defendant's exceptions to the Commissioner's
findings and its brief on the facts and the law of the
case, except in Indian tribal cases where defendant
may have 60 days. Plaintiff shall have 20 days from
the date of filing of defendant's brief within which
to file a reply brief. In all cases where the Com-
missioner has filed a memorandum report stating
that all of the facts have been stipulated, the parties
shall have the same time for filing their briefs as
above prescribed, except that plaintiff shall file his
brief within 30 days after the filing of the Com-
missioner's memorandum report. Unless otherwise
ordered by the Court, such stipulation shall be dupli-
cated by the plaintiff in conformity with Rules 81
to 83. At the plaintiff's option the stipulation may
be included in his brief or duplicated as a separate
document and filed with his brief.

The parties may, by stipulation filed with the
Clerk, extend the time for the filing of exceptions
and briefs for a period not exceeding that specified
by this rule for the filing of such documents.

(c) Form and content.-The exceptions and briefs
may be contained in a single document or in separate
documents, produced in conformity with subdivision
(f) of this rule. Appropriate references shall be
made at the end of each exception to the parts of
the record relied upon in support thereof. Briefs
more than 10 pages in length shall contain (on a
separate page or pages) a subject index or table of
contents and a table of cases and statutes cited.

(d) Submission without briefs.-In lieu of filing a
brief, a plaintiff may, within 30 days after the filing
of the Commissioner's report, file with the Clerk a
statement that plaintiff elects to submit the case on
the Commissioner's report without a brief. In like
manner the defendant may, within 30 days (60 days
in Indian tribal cases) after plaintiff has filed either
a brief or a statement as above authorized, file its
brief or a statement that it elects to submit the case
on the Commissioner's report without a brief.
When a plaintiff elects to submit the case without a
brief and defendant thereafter files its brief, a reply
brief on behalf of plaintiff may be filed only by leave
of Court for good cause shown; and, with or without
a reply brief, the case may be assigned to the cal-
endar for oral argument by defendant only, or the
Court may order the case to be submitted without
argument.

(e) Default; failure to file.-Failure to file, within
the required time, the brief contemplated by subdi-
vision (b) of this rule or the statement of election

authorized by the preceding subdivision shall con-
stitute default. In the event of default by either
party the Court may decline to hear oral argument
in behalf of the defaulting party, and for default
by the plaintiff the Court may dismiss the petition.

(f) Printing; copies; service.-The exceptions and
briefs prescribed by this rule shall be printed in con-
formity with Rules 81 to 83 unless the printing
thereof is or has been waived by the Court on motion
pursuant to Rule 82 (c), in which event the excep-
tions and briefs shall be mimeographed. Within
the time prescribed not less than 25 copies of both
exceptions and briefs shall be filed with the Clerk,
with 10 additional copies for each additional adverse
party represented by a different attorney of record.
The Clerk shall serve 10 copies upon each attorney
of record for a party adverse to the party filing the
exceptions and brief.

(g) Brief of amicus curiae.-A brief of an amicus
curiae may be filed when accompanied by written
consent of all parties to the case or upon motion by
leave of the Court.

Rule 47. Argument before the court.
(a) On the merits.-When a case is at issue on the

merits and the time has expired for the filing of
briefs under Rule 46 (a) and (b), it shall be assigned
to the calendar for argument before the Court, but
such assignment shall not be made later than the
Thursday preceding the opening of the regular
monthly session of the Court, except when otherwise
ordered by the Court. A case shall be deemed to
be at issue on the merits (1) where the facts have
been stipulated and there is no motion for sum-
mary judgment, or (2) where a Commissioner has
filed a report pursuant to Rule 45 (a) and his report
has not been accepted as the basis of judgment un-
der Rule 46 (a). In assignments under clause (2)
of the preceding sentence, or where one party has
elected to submit the case without a brief as pro-
vided by Rule 46 (d), the opening and closing argu-
ments shall be assigned to the party who filed the
first brief.

(b) On motions.-When the time has expired for
filing objections or responses to a motion to dismiss,
to a motion for judgment on the pleadings, or to a
motion for summary judgment, a case shall be as-
signed to the calendar, but such assignment shall
not be made later than the Thursday preceding the
opening of the regular monthy session of the Court,
except when otherwise ordered by the Court.

(c) Time of argument-.Cases on the monthly
calendars will be called on the first Monday in each
month or such other date as the Court may fix, and,
after having been assigned for argument, the cases
to be argued shall be posted in the Clerk's office
each day for argument on the following day, and
if not then argued or submitted by the parties, or
by either in the absence of the other, shall be dis-
posed of as the Court may order.

(d) Submission without argument.-A case on
the calendar may be submitted without argument
with approval of the Court (1) by waiver of argu-
ment filed with the Clerk or stated orally in open
court when the case is called or (2) by failure of
the attorneys to appear for argument when the case
is called.
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Rule 48. Findings by the court.

In all actions tried on the facts, the Court shall
find the facts and state separately its conclusions
of law and direct the entry of an appropriate judg-
ment. The Court may adopt the Commissioner's
report, including conclusions of fact and of law, or
may modify it, or may reject it in whole or in part,
or may direct the Commissioner to receive further
evidence, or may refer the case back to him with
instructions. Due regard shall be given to the op-
portunity of the trial Commissioner to judge of
the credibility of the witnesses, and the findings of
fact made by the Commissioner will be presumed to
be correct.

Rule 49. Dismissal of actions.

(a) Voluntary dismissal; effect thereof.-(1) By
Plaintiff; by Stipulation: Subject to the provisions
of any statute of the United States, an action may
be dimissed by the plaintiff without order of the
Court (i) by filing a notice of dismissal at any time
before service of the answer or of a motion for sum-
mary judgment, whichever first occurs, or (ii) by
filing a stipulation of dismissal (on motion to dis-
miss endorsed by the defendant "no objection")
signed by all the parties who have appeared in the
action. Unless otherwise stated in the notice of
dismissal or stipulation, the dismissal is without
prejudice, except that a notice of dismissal operates
as an adjudication upon the merits when filed by
a plaintiff who has once dismissed in any court of
the United States an action based on or including
the same claim.

(2) By Order of Court: Except as provided in
paragraph (1) of this subdivision of this rule, an
action shall not be dismissed at the plaintiff's in-
stance save upon order of the Court and upon such
terms and conditions as the Court deems proper.
Unless otherwise specified in the order, a dismissal
under this paragraph is without prejudice.

(b) Involuntary dismissal; effect thereof.-(1)
Upon its own motion the Court may dismiss any
action at any time.

(2) For failure of the plaintiff to prosecute or to
comply with these rules or any orler of the Court
or of the Commissioner, the defendant may move
or the Commissioner may recommend that the Court
dismiss the action.

(3) Unless the Court in its order for dismissal
otherwise specifies, a dismissal under subdivisions
(b), (c), or (d) of this rule and any dismissal not
provided for in this rule, other than a dismissal for
lack of jurisdiction, operates as an adjudication
upon the merits.

(c) Insufficiency of evidence.-(1) Promptly after
the plaintiff has completed the presentation of his
evidence, the defendant may by motion to the Com-
missioner ask for a dismissal of the action by the
Court on the ground that upon the facts and the law
the plaintiff has not shown a right to recover: Pro-
vided, That if a counterclaim is pending, the
motion shall be deemed to be a motion for judgment
by the Court that plaintiff is not entitled as a matter
of law to recover. The motion may be made orally
in open court or in writing if filed with the Com-
missioner within the time fixed by him, and shall

be without prejudice to the right of the defendant
to present evidence if the motion is denied. If the
motion is made in open court and there acted upon
by the Commissioner, no record of the motion or
the action thereon other than that contained in the
transcript need be made. When the motion is
denied, either by the Commissioner in open court or
as hereinafter provided, the defendant may be re-
quired to proceed promptly with the presentation of
its evidence.

(2) In cases where (i) the Commissioner desires
to defer his ruling on a motion made in open court,
or (ii) the motion is not made in open court, he
may direct the parties to file with him, within such
time and in such order as he shall prescribe, such
formal statements and briefs in support of and in
opposition to the motion as he may require. In such
cases, his ruling on the motion shall be set forth
in a written order, which shall be filed with the Clerk
with sufficient copies for service on the parties as
provided in Rule 3.

(3) If, upon a consideration of the motion and the
opposition thereto, the Commissioner is convinced
that the motion should be granted by the Court,
he shall so state in his ruling on the motion, whether
the ruling be made in open court or by written order
filed with the Clerk, and shall at the same time direct
the parties to file proposed findings of fact pertinent
to the issues raised by the motion. Unless the Com-
missioner directs that the findings be filed concur-
rently, the defendant's proposals shall be filed first.
Thereafter, the Commissioner shall make and file
his findings of fact material to the issues raised by
the motion and his recommendation for conclusions
of law thereon. His report shall state, at the begin-
ning thereof, that it is submitted pursuant to a
motion made under the authority of this subsection.
Thereafter, all proceedings shall be the same as in
a case where a Commissioner's report is filed upon
the entire evidence produced by both parties. The
Court may render judgment against the plaintiff,
or may remand the case for the taking of additional
evidence.

(d) Effect of counterclaim.-No action over which
the Court has jurisdiction and in which the de-
fendant has pleaded a counterclaim or served notice
of motion for leave to plead a counterclaim shall be
dismissed against objection by the defendant, unless
the Court determines that the counterclaim should
also be dismissed: Provided, That after the service
of plaintiff's notice of or motion for dismissal of the
action, the defendant may move that in lieu of dis-
missal the Court enter judgment that the plaintiff
is not entitled as a matter of law to recover.

VI. JUDGMENTS, REHEARINGS, NEW TRIALS,

AND APPLICATIONS FOR CERTIORARI

Rule 50. Judgment.

Definition.-"Judgment" as used in these rules
includes any decree or order subject to a petition
for writ of certiorari.

Rule 51. Summary judgment.

(a) For claimant.-A party seeking to recover
upon a claim or counterclaim may, at any time (ex-
cept as provided in subsection (c) below) after a
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responsive pleading has been filed (including the
service of a motion for summary judgment by the
adverse party) move with or without supporting
affidavits for a summary Judgment in his favor upon
all or any part thereof.

(b) For the defending party.-A party against
whom a claim or counterclaim is asserted may, at
any time (except as provided in subsection (c)
below), move with or without supporting affidavits
for a summary judgment in his favor as to all or
any part thereof.

(c) Leave required when.-A motion for sum-
mary judgment may not be filed, except by leave
of the Court, after (i) the taking of evidence has
begun or (ii) the filing of a stipulation of the parties
or a pretrial memorandum containing all of the
material facts.

(d) Motion and proceedings thereon.-After a
motion for summary judgment has been filed and
served as provided in Rules 3 and 7 and after ex-
piration of the time allowed by Rule 7 (b) for filing
a response thereto, such motion shall be assigned
to the calendar, as provided in Rule 47 (b). The
judgment sought shall be rendered if the pleadings,
depositions and admissions on file, together with the
affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party
is entitled to a judgment as a matter of law. A
summary judgment may be rendered on the issue
of liability alone although there is a genuine issue
as to the amount of damages.

(e) Case not fully adjudicated on motion.-If on
motion under this rule judgment is not rendered
upon the whole case or for all the relief asked and
a trial is necessary, the Court at the hearing of the
motion, by examining the pleadings and the evi-
dence before it and by interrogating counsel, shall,
if practicable, ascertain what material facts exist
without substantial controversy and what mate-
rial facts are actually in good faith controverted. It
shall thereupon make an order specifying the facts
that appear without substantial controversy, includ-
ing the extent to which the amount of damages or
other relief is not in controversy, and directing such
further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted
accordingly.

(f) Form of affidavits; further testimony.-Sup-
porting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served there-
with. The Court may permit affidavits to be sup-
plemented or opposed by depositions or by further
affidavits.

(g) When affidavits are unavailable.-Should it
appear from the affidavits of a party opposing the
motion that he cannot, for reasons stated, present
by affidavit facts essential to justify his opposition,
the Court may refuse the application for judgment
or may order a continuance to permit affidavits to
be obtained or depositions to be taken or discovery

to be had or may make such other order as is just.
(h) Affidavits made in bad faith.-Should it ap-

pear to the satisfaction of the Court at any time that
any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose
of delay, the Court may forthwith order the party
employing them to pay to the other party the amount
of the reasonable expenses which the filing of the
affidavits caused him to incur, including reasonable
attorney's fees, and any offending party or attorney
may be adjudged guilty of contempt.

Rule 52. Entry of judgment.

When the Court directs the entry of judgment, the
Clerk shall enter judgment forthwith upon receipt
by him of the direction. The notation of a judg-
ment on the docket, as provided in Rule 73, consti-
tutes the entry of judgment.

Rule 53. Rehearing; amendment of judgments; new
trials.

(a) Grounds.-(1) A rehearing may be granted, a
judgment may be altered or amended, or a new trial
may be granted when any party questions the cor-
rectness or the sufficiency of the Court's conclusions
on its findings of fact, or desires to amend the same,
or on any ground established by rules of common
law or equity applicable as between private parties.

(2) The Court, at any time while any suit is pend-
ing before it, or after proceedings for review have
been instituted, or within two years after the final
disposition of the suit, may grant the United States
a new trial and stay the payment of any judgment
upon satisfactory evidence, cumulative or otherwise,
that any fraud, wrong, or injustice has been done
the United States.

(b) Action by oourt.-On a motion for a rehearing,
on a motion to alter or amend a judgment, or on a
motion for a new trial, the Court may open the judg-
ment if one has been entered, take additional testi-
mony, amend findings of fact and conclusions of
law or make new findings and conclusions, and
direct the entry of a new judgment.

(c) Time for motion.-Except as provided in sub-
section (a) (2) of this rule, a motion for a rehearing
or a motion to alter or amend a judgment or a mo-
tion to grant a new trial shall be filed not later than
30 days after the entry of the judgment.

(d) Time for serving affidavits.-When a motion
for new trial is based upon affidavits they shall be
served with the motion. The opposing party has
30 days after such service within which to file oppos-
ing affidavits for service upon the moving party.
The Court may permit reply affidavits.

(e) On initiative of court.-Not later than 30 days
after entry of judgment, the Court, of its own initia-
tive, may order a rehearing or a new trial or alter
or amend a judgment for any reason for which it
might have granted a rehearing or a new trial, or
have altered or amended a judgment on motion of
a party.

CROSS REFERENCES

New trial, stay of judgment, see section 2515 of this
title.

Rule 54. Relief from judgment or order.

(a) Clerical mistakes.-Clerical mistakes in judg-
ments, orders, or other parts of the record, and
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errors therein arising from oversight or omission
may be corrected by the Court at any time, of its
own initiative or on the motion of any party and
after such notice, if any, as the Court orders.

(b) Mistakes; inadvertence; excusable neglect;
newly discovered evidence; fraud, etc.-On motion
and upon such terms as are just, the Court may
relieve a party or his legal representative from a
final judgment, order, or proceeding for the follow-
ing reasons: (1) mistake, inadvertence, surprise, or
excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discov-
ered in time to move for a new trial under Rule
53(c); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other
misconduct of an adverse party; (4) the judgment
is void; (5) the judgment has been satisfied, re-
leased, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judg-
ment should have prospective application; or (6)
any other reason justifying relief from the operation
of the judgment. The motion shall be made within
a reasonable time, and for reasons (1), (2), and (3)
not more than one year after the judgment, order,
or proceeding was entered or taken. A motion un-
der this subdivision (b) does not affect the finality
of a judgment or suspend its operation. This rule
does not limit the power of the Court to entertain
an independent action to relieve a party from a
judgment, order, or proceeding, or to set aside a
judgment for fraud upon the Court. The relief pro-
vided by this rule shall be in addition to the relief
available to the United States under Rule 53(a) (2).

Rule 55. Harmless error.

No error in either the admission or the exclusion
of evidence and no error or defect in any ruling or
order or in anything done or omitted by the Court
or Commissioners or by any of the parties is ground
for granting a new trial or for vacating, modifying,
or otherwise disturbing a judgment or order, unless
refusal to take such action appears to the Court
inconsistent with substantial justice. The Court
and Commissioners at every stage of the proceed-
ing must disregard any error or defect in the pro-
ceeding which does not affect the substantial rights
of the parties.

Rule 56. Filing and service of motions, briefs and re-
sponses pursuant to Chapter VI.

(a) Any motion made pursuant to Rules 53 and
54 shall be accompanied by a brief of the moving
party, a copy of which shall be served up0-t the ad-
verse party as provided in Rule 3. The adverse
party shall file his brief in response thereto within
15 days after service of such motion.

(b) The requirements of Rule 7 relating to dupli-
cation, form, copies, and service shall apply to all
papers filed pursuant to this chapter (VI).

Rule 57. Writs of certiorari.

(a) Notice and designation of contents of rec-
ord-Upon the rendition of any judgment in any
case which is reviewable by certiorari, it shall be the
duty of the Clerk to furnish a certified transcript
of the record in said case, upon written application

therefor stating that the plaintiff or the United
States or a third party, as the case may be, intends
to file a petition for a writ of certiorari. The appli-
cation shall be filed at least 20 days prior t o the
time the applicant is required to file his petition
In the Supreme Court, and, unless the applicant
has designated for inclusion the complete record
and all the proceedings and evidence in the case,
the application shall be accompanied by (1) a con-
cise statement of the points on which applicant in-
tends to rely; and (2) a designation indicating the
portions of the record to be incorporated into the
transcript. Unless the application is accompanied by
written acknowledgment showing that each adverse
party has received a copy of the application, state-
ment of points and designation, the applicant shall
file additional copies thereof with the Clerk for serv-
ice as provided in Rule 3.

(b) Cross-designation by adverse party.-Within
10 days after the service required by (a), the oppos-
ing party or parties shall file a designation of addi-
tional portions, if any, of the record, proceedings,
and evidence to be included in the certified tran-
script together with an additional copy or copies of
the designation for service on the opposite party or
parties as provided in Rule 3.

(c) Stipulation as to record-Instead of filing
designations as provided in paragraphs (a) and (b)
hereof, the parties, by written stipulation filed with
the Clerk, may designate the parts of the record,
proceedings, and evidence to be Included in the cer-
tified transcript.

(d) Preparation of record.-Whenever a certified
transcript of the record is requested by either party
for the purpose of filing a petition for writ of certi-
orari, the Clerk shall prepare and certify the plead-
ings, Commissioner's report (if any), findings of
fact, conclusion of law, judgment and opinion of the
Court, and if either or both of the parties desire
other parts of the record, the parties making the
designation of the record shall file with the Clerk
an original and one copy of such parts of the record.
For good cause shown, and upon such terms as the
Court, the Chief Judge, or a Judge may order, the
Clerk may be authorized to certify and transmit to
the Supreme Court the original record on file in the
Clerk's office, or parts thereof, instead of, or in addi-
tion to, copies supplied by the parties.

(e) Printing.-Determination of the parts of the
certified transcript of record which shall be printed,
and the manner of the printing' and the supervision
thereof, shall be as prescribed in the Rules of the
Supreme Court.

RULES OF THE SUPREME COURT OF THE UNIrrED STATES

Jurisdiction on writ of certiorari, see rules 19-27,
Appendix to this title.

In order to minimize the cost of printing the record,
it is suggested that, where feasible, the parties file with
the Clerk of the Supreme Court a stipulation to the effect
that, for purposes of the consideration of the petition for
certiorari, only the documents required by paragraph (d)
of this rule need be printed, that the parties reserve the
right to refer to any other portions of the record certified
to the Supreme Court, and that if the petition for cer-
tiorari is granted, the parties may designate additional
portions of the record for printing. (See Supreme Court
Rule 17.)
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VII. APPEALS TO THE UNITED STATES COURT
OF CLAIMS

PART I-FROM THE INDIAN CLAIMS COMMISSION

Rule 58. The appeal.
(a) When and how taken.-When an appeal is

permitted by law from the Indian Claims Commis-
sion to the Court of Claims the time within which an
appeal may be taken shall be 3 months from the date
of the filing of the final determination of the Com-
mission with the Clerk of the Commission, except
that upon a showing of excusable neglect based upon
the failure of a party to learn of the filing of the
final determination the Commission may extend the
time for appeal not exceeding 30 days from the ex-
piration of the original time herein prescribed. The
running of the time for appeal is terminated by a
timely motion made pursuant to Rule 33 of the Com-
mission and the full time for appeal fixed in this
subsection commences to run and is to be computed
from the entry of an order denying a timely motion
under that rule or an order granting such a motion
which does not alter the final determination.

A party may appeal from a final determination by
filing with the Commission a notice of appeal. Fail-
ure of the appellant to take any of the further steps
to secure review of the final determination appealed
from will not affect the validity of the appeal but will
be ground only for such remedies as are specified in
this rule, or, when no remedy is specified, for such
action as the Court of Claims deems appropriate,
which may include dismissal of the appeal. If an
appeal has not been docketed, the parties, with the
approval of the Commission, may dismiss the appeal
by stipulation filed with the Commission, or the
Commission may dismiss the appeal upon motion
and notice by the appellant.

(b) Notice oj appeal.-The notice of appeal shall
specify the parties taking the appeal and shall desig-
nate the final determination, or part thereof, ap-
pealed from, together with a concise statement of
the points relied on. The appellant shall file one
additional copy for each other party to the proceed-
ing. Notification of the filing of the notice of appeal
shall be given by the Clerk of the Commission by
mailing copies thereof to all the parties to the pro-
ceeding, other than the party or parties taking the
appeal, but his failure so to do will not affect the
validity of the appeal. Notification to a party shall
be given by mailing a copy of the notice of appeal to
his attorney of record or, if the party is not repre-
sented by an attorney, then to the party at his last
known address, and such notification is sufficient
notwithstanding the death of the party or of his
attorney prior to the giving of the notification. The
Clerk shall note on the docket the names of the
parties to whom he mails the copies, with date of
mailing.

(c) Docketing and record on appeal.-The record
on appeal as provided for in Rule 59 shall be filed
with the Court of Claims and the appeal there
docketed within 30 days from the date of filing the
notice of appeal, except that when more than one
appeal is taken from the same final determination
the Commission may prescribe the time for filing

and docketing, which in no event shall be less than
30 days from the date of filing the first notice of
appeal.

(d) Extension of time for docketing.-The time
for docketing an appeal under this rule may, for
good cause shown, be enlarged by the Commission,
provided the application for enlargement be made
before the time for docketing has expired, but the
Commission shall not extend the time to a day more
than 90 days from the date of the first notice of
appeal. Such orders of enlargement shall be filed
with the Clerk of this Court.

Rule 59. Record on appeal.
(a) Transmission, content, and disposition.-With-

in the time allowed by Rule 58 (c) and (d), the
Clerk of the Commission shall transmit the record
on appeal, which shall consist of all pleadings,
transcript of the testimony, and all exhibits and
documentary evidence contained therein or attached
thereto, the final determination of the Commission
(including its findings of fact, conclusions of law
and opinion), and the notice of appeal: Provided,
That any party may, at any time before the record
on appeal is transmitted, file with the Clerk a written
designation of such motions, objections, orders, or
other papers of record in the cause, as may be
deemed necessary for a full determination thereof
on appeal, which shall be included in such record:
Provided further, That there may be omitted from
the record on appeal such parts thereof as may be
agreed upon by the written stipulation of the parties
filed in the cause.

The Clerk shall append to the record on appeal
his certificate identifying the contents thereof with
reasonable definiteness.

After the appeal has been disposed of the record
on appeal shall be returned to the Commission.

(b) Power of court to correct or modify record.-
If anything material to a question raised by either
party is omitted from the record on appeal by error
or accident or is misstated therein, the parties by
stipulation, or the Commission, either before or after
the record is transmitted to the Court, or the Court,
on a proper suggestion or on its own initiative, may
direct that the omission or misstatement shall be
corrected, and, if necessary, that a supplemental
record shall be certified and transmitted by the
Clerk of the Commission. All other questions as to
the content and form of the record shall be pre-
sented to the Court by proper motion.

Rule 60. Agreed statement.
When the questions presented by an appeal can

be determined without an examination of all the
pleadings, evidence, and proceedings before the
Commission the parties may prepare and sign a
statement of the case showing how the questions
arose and were decided by the Commission and set-
ting forth only so many of the facts averred and
proved or sought to be proved as are essential to a
decision of the questions by the Court. The state-
ment shall include a copy of the final determina-
tion appealed from, a copy of the notice of appeal
with its filing date and a concise statement of the
points to be relied on by the appellant. If the state-
ment conforms to the record, it, together with such

Page 5261 Rule 60



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

additions as the Commission may consider necessary
fully to present the questions raised by the appeal,
shall be approved by the Commission and shall then
be certified to the Court by the Clerk as the record
on appeal.

Rule 61. Printing of record.

Unless otherwise ordered by the Court it shall not
be necessary to print the record on appeal except
that the appellant shall include as a part of the
supplement or appendix to his brief the final deter-
mination appealed from, together with any opinion
or opinions of the Commission.

Rule 62. Filing of briefs.

(a) Time for appellant; number of copies.-The
appellant shall, within 60 days from the docketing of
such case in this Court, file in the Clerk's office 25
printed copies of his brief and 10 additional copies
for each other party to the proceeding. The Clerk
shall retain 10 copies for making up the record and
10 copies shall be furnished to each other party.

(b) Time for appellee; number o1 copies.-Within
60 days from the filing of appellant's brief, the ap-
pellee or appellees shall file in the Clerk's office 25
printed copies of his brief and 10 additional copies
for each other party to the proceeding. The Clerk
shall retain 10 copies for making up the record and
10 copies shall be furnished to each other party.

(c) Appellant's reply brief.-Appellant may file a
printed reply brief within 30 days after the filing of
the appellee's brief unless the time is extended by
order of the Court. The same number of copies shall
be furnished as in section (a) above.

Rule 63. Content of briefs.

(a) Brie! of appellant.-The brief of appellant
shall contain:

1. An index and table of citations with cases
alphabetically arranged.

2. A clear and concise statement of the facts
with reference to the pages of the typewritten or
printed transcript or to the exhibit relied upon.
Where portions of the testimony are printed in an
appendix to the brief or supplement to the brief
as permitted by paragraph 5 hereof, the reference
may be to such printed testimony.

3. A brief statement of the case, together with a
succinct statement of the questions involved sepa-
rately numbered.

4. Argument in support of the position of ap-
pellant.

5. An appendix or supplement to the brief which,
in addition to what is set out in paragraphs 1 to 4
hereof, shall contain such parts of the record ma-

terial to the questions presented as the appellant
desires to have especially considered. Asterisks
or other appropriate means should be used to in-
dicate omissions in the testimony of witnesses.

Reference to the pages of the transcript of the
testimony should be made, and the names of the
witnesses should be indexed.

(b) Appellant's notice to appellee.-The appellant,
within 30 days after the filing of the transcript of

the record in the Clerk's office of the Court shall
furnish the appellee or his counsel with a statement

of the parts of the record he proposes to print with
his brief pursuant to this rule.

(c) Brief of appellee.-The brief of appellee shall
contain:

1. An index and table of citations with cases
alphabetically arranged.

2. A statement of the facts which are necessary
to correct or amplify the statement in appellant's
brief insofar as it is deemed erroneous or inade-
quate with reference to pages of the typewritten
or printed record and exhibits.

3. A statement of the questions presented if the
appellee disagrees with the statement of questions
presented made by the appellant.

4. Argument in support of the position of the
appellee.

5. An appendix or supplement to the brief which,
in addition to what is set out in paragraphs 1 to 4
hereof, shall contain such parts of the record
material to the questions presented as the appellee
desires to have especially considered. Asterisks or
other appropriate means should be used to indicate
omissions in the testimony of witnesses. Refer-
ence to the pages of the transcript should be made,
and the names of the witnesses should be indexed.

(d) Appellant's reply brief.-The appellant may
file a reply brief and may set forth in an appendix
thereto such additional parts of the record as he may
wish to have especially considered in view of the
parts printed by the appellee.

Rule 64. Separate docket.

The Clerk shall enter upon a separate docket all
cases brought to and pending in this Court from
the Indian Claims Commission.

Rule 65. Placing on calendar; nonprosecution; dis-
missal.

Except by leave of Court, the Chief Judge, or the
senior Judge present, only cases in which briefs, in-
cluding reply briefs, have been filed on or before
Thursday preceding the opening of the Court, shall
be placed on the calendar, but the Court may at
any time, upon motion of either party or upon its
own motion, place any case upon the calendar after

the lapse of 90 days from the docketing of the ap-
peal. The case may then be dismissed for non-
prosecution if, when the case is called, the appellant

does not show cause against such dismissal.

Rule 66. Calling of calendar; assignment for hearing.

Appeal cases on the calendar will be called on the

first Monday in each month or such other date as
the Court may fix and will be assigned for hearing

at the conclusion of other cases on the calendar
and, after having been assigned for hearing, cases
to be heard shall be posted in the Clerk's office each
day for hearing on the following day, and if not

then argued or submitted by the parties, or by either
in the absence of the other, shall be disposed of as
the Court may order.

Rule 67. Cross-appeals.

When cross-appeals are taken the first party to
file his notice of appeal shall be regarded as the

appellant for the purposes of these rules.
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Rule 68. Certified questions.

Where the Commission shall certify to this Court
a question of law concerning which instructions are
desired for the proper disposition of a claim, the
certificate shall contain a statement of the claim
and of the facts on which such question arises.
Questions of fact cannot be certified. The certifica-
tion must be confined to definite and distinct ques-
tions of law.

The filing of the certification of the question with
the Clerk of this Court shall constitute the docket-
ing of the cause. The procedure thereafter shall
be as in cases on appeal.

The claimant before the Commission shall, for the
purposes of presentation of the question, be consid-
ered the appellant in this Court.

PART II.-FRoM DISTRICT COURTS IN FEDERAL TORT
CLAIMS ACT CASES

Rule 69. The appeal.

(a) When and how taken.-When an appeal to
this Court is permitted by law from a final judgment
in a District Court in a civil action based on the
Federal Tort Claims Act, the procedure for taking
such appeal shall be in all respects the same as pro-
vided in Rules 73 to 76, inclusive, of the Federal
Rules of Civil Procedure, except that subdivisions
(c), (d), (e), and (f) of Rule 73 of those rules shall
not apply nor shall any bond be required in such
appeal.

(b) Proceedings alter appeal docketed.-After the
appeal has been docketed in the Court of Claims, all
proceedings thereafter in the case shall be as pro-
vided by Rules 58 to 68, inclusive, relating to cases
appealed from the Indian Claims Commission to the
United States Court of Claims.

REFERENCES IN TEXT

Federal Tort Claims Act, referred to in subd. (a), is
classified to sections 1291, 1346, 1402 (b), 1504, 2110, 2401
(b), 2411 (b), 2412 and 2671 et seq. of this title.

VIII. COURT AND CLERK'S OFFICE

Rule 70. Term.

The annual term of the Court shall begin on the
first Monday in October. The continued existence
or expiration of a term in no way affects the power
of the Court to do any act or take any proceeding.

Rule 71. Court always open.

The Court shall be deemed always open for the
purpose of filing proper papers, issuing and return-
ing process, and making motions and orders.

Rule 72. Notice of orders or judgments.

Immediately upon the entry of an order or judg-
ment, the Clerk shall serve a notice of the entry by
mail in the manner provided for in Rule 3 upon every
party affected thereby, and shall make a note in the
docket of the mailing. Such mailing is sufficient
notice for all purposes for which notice of the entry
of an order is required by these rules. Lack of no-
tice of the entry by the Clerk does not affect the
time allowed for filing motions under Rule 53.

Rule 73. Docket.

It shall be the duty of the Clerk to keep a general
docket in which shall be entered the title and nature

of all suits brought in the Court, the names of the
attorneys filing such suits, the designated attorneys
of record, and all other proceedings had during the
progress of the case.

Rule 74. Judgments and orders.

The Clerk shall keep, in such form and manner as
the Court may prescribe, a correct copy of every
Judgment or order subject to review by certiorari,
and any other order which the Court may direct to
be kept.

Rule 75. Calendars.

The Clerk, under the direction of the Court, shall
prepare a calendar for each session of the Court.

Rule 76. Withdrawal of papers.

(a) Temporary withdrawal.-The attorney of rec-
ord for either party, or a party not representd by
an attorney, may, except where the Court otherwise
directs, temporarily withdraw papers and exhibits
on file In the Clerk's office for a period not to exceed
30 days: provided that, upon notice from the Clerk,
the attorney or party may be required to return such
papers and exhibits before the expiration of the
30-day period. The attorney or party withdrawing
such papers and exhibits shall be required to sign
and leave with the Clerk a proper receipt describing
the papers and exhibits so withdrawn.

(b) Withdrawal for trial.-With the approval of
the Commissioner to whom the case is assigned, the
reporter engaged to transcribe the evidence may
temporarily withdraw all papers and exhibits for
use during any trial session. Upon the withdrawal
of papers and exhibits for trial the reporter shall
sign a blanket receipt for such papers and exhibits
which shall remain in his custody until returned to
the Clerk's office.

(c) Permanent withdrawal.-No papers or exhib-
Its shall be permanently withdrawn from the Clerk's
office except on motion for good cause shown and
upon such terms as the Court, the Chief Judge, or a
Judge may order.

IX. ATTORNEYS

Rule 77. Admission to practice.

Any person of good moral character who is a citi-
zen of the United States or of any territory or pos-
session thereof and who has been admitted to prac-
tice in the Supreme Court of the United States or
the highest court of any State, Territory, or the Dis-
trict of Columbia, or the United States Court of
Customs and Patent Appeals, and is in good stand-
ing therein, may be admitted to practice as an attor-
ney in this Court by either of the following methods:

(a) Oral motion.-Upon oral motion made in
open court by a member of the bar of this Court or,
if the Court is not in session, before the Chief Judge
or the senior Judge present, upon taking the follow-
ing oath:

I ---------------- do solemnly swear (or affirm)
that I will support the Constitution of the United
States and that I will demean myself in an upright
manner as an attorney of this Court, so help me
God.

(b) Verified application.-Upon his verified appli-
cation in writing showing that he is possessed of

Page 5263 Rule 77



TITLE 28.-JUDICIARY AND JUDICIAL PROCEDURE, APPENDIX

the qualifications described above, accompanied by
(1) a certificate of a judge, or of the clerk of any
of the courts specified above, that he is a member
of the bar of such court and is in good standing
therein; (2) two letters or signed statements of
members of the bar of this Court or of the Supreme
Court of the United States, not related to the appli-
cant, stating that the applicant is personally known
to them, that he possesses all the qualifications re-
quired for admission to the bar of this Court, that
they have examined his application, and that they
affirm that his personal and professional character
and standing are good; and (3) an oath in the
form prescribed above, signed by the applicant and
administered by an officer authorized to administer
oaths in the State, Territory, or District of Columbia,
where the oath is administered.

(c) Fees for admission.-Prior to the making of
a motion as prescribed in subparagraph (a), or
upon presenting an application as prescribed in sub-
paragraph (b), the applicant for admission shall
pay to the Clerk a fee of $5, except that where the
applicant is an attorney representing the United
States before this Court, payment of such fee is not
required.

(d) Admission of foreign attorneys.-An attorney,
barrister, or advocate who is qualified to practice in
the highest court of any foreign state which extends
a like privilege to members of the bar of this Court,
may be specially admitted for purposes limited to a
particular case. He shall not, however, be author-
ized to act as attorney of record. In the case of
such applicants, the oath shall not be required and
there shall be no fee. Such admission shall be only
on motion of a member of the bar of this Court,
notice of which signed by such member and recit-
ing all relevant facts shall be filed with the Clerk
at least 3 days prior to the motion.

CROSS REFzRENCrS

Practice by Members of Congress prohibited, see sec-
tion 282 of Title 18, Crimes and Criminal Procedure.

Rule 78. Disbarment.

Where it is shown to the Court that any member
of its bar has been disbarred from practice in the
Supreme Court of the United States or in any other
Federal court, or in any court of record of any State
or Territory, or has been guilty of conduct unbe-
coming a member of the bar of this Court, he shall
be forthwith suspended from practice before this
Court; and unless, upon notice mailed to him at the
address shown in the Clerk's records and to the
clerk of any of the courts mentioned in which he
shall have been disbarred, he shows good cause to
the contrary within 30 days, he shall be disbarred.

Rule 79. Registration.

The attorney of record or the plaintiff, if he ap-
pears in person, on appearing in a suit shall register
with the Clerk of the Court a post office address to
which all notices required by these rules or ordered
by the Court may be sent.

There shall be but one attorney of record for a
party in any case at any one time, and such attor-
ney of record shall be an individual and not a firm.

Any other attorneys assisting the attorney of record
shall be designated as of counsel.

Caoss REFERENCES
Appearance personally or by counsel, see section 1654

of this title.

Rule 80. Substitution.
(a) A plaintiff may on motion change his attor-

ney at any time. The motion shall be signed by the
plaintiff in person. If the consent of the previous
attorney of record is annexed to or endorsed on the
motion, the motion shall be allowed as of course.
When the motion is not thus shown to have the
consent of the previous attorney, he shall be noti-
fied of the filing of the motion, and shall have 10
days to show cause why the motion should not be
allowed.

(b) If the attorney of record dies, a suggestion of
his death shall be made and a motion to substitute
another attorney of this Court may be made by
plaintiff.

X. PRODUCTION; DUPLICATION; FEES

Rule 81. Production and duplication.

(a) Conformity required.-All papers to be filed
with the Clerk shall be produced in conformity with
the requirements of these rules as to means of pro-
duction, methods of duplication, form, and size.
The Clerk shall refuse to file any paper which is
not in substantial conformity with this rule or not
in clear type.

(b) Production and duplication.-Acceptable
means of production and methods of duplication
include (1) printing, and processes specified in Rule
82 (b) as permissible in lieu thereof, all of which
apply to the papers specified in Rule 82 (a); (2)
mimeographing, applicable to papers which would
be printed except for waiver of the requirement,
and to certain motions, objections, or responses, as
specified in Rule 7 (d); and (3) typewriting, appli-
cable to all papers not required to be printed or
mimeographed. Production by means other than
ordinary typographic printing need not be justified
on the right margin.

Rule 82. Printing.

(a) Required when.-Every pleading (petition,
answer, reply, or other responsive pleading) and all
exceptions and briefs filed pursuant to Rules 46 and
62 shall be printed unless the printing is waived by
the Court on motion pursuant to subdivision (c) of
this rule.

(b) Methods in lieu of printing.-In lieu of print-
ing by ordinary typographic methods, papers re-
quired by these rules to be printed may be produced
by the processes of multilith or offset duplicating.

(c) Waiver of printing.-On motion assigning
good and sufficient cause therefor, the Court may
waive the printing of any paper. Upon the allow-
ance of any such motion, the waiver shall, in the
absence of limitation in the order, apply to all papers
subsequently to be filed in the case.

Rule 83. Form and size.
(a) Printed matter.-All papers produced by ordi-

nary typographic printing shall be on unglazed paper
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and shall be in such size and form that they can be
conveniently bound together so as to make a volume
having pages 6/8 by 91/4 inches and type matter
41/6 by 71/e inches with type never smaller than small
pica or 11-point type. Page numbers shall be in
large distinct type and shall appear in the upper
corner of the page. Any paper produced by multilith
or offset duplicating may be (1) made to conform
to the foregoing requirements as to sizes of pages,
type matter, and type, or (2) produced on pages not
exceeding 81/2 by 11 inches, with type matter not
exceeding 61/2 by 91/2 inches, double spaced, bound
or attached on the left margin, and unfolded.

(b) Matter not printed.-All papers produced by
typewriting or mimeographing shall be on pages not
exceeding 81/2 by 11 inches, with type matter not
exceeding 61/2 by 91/2 inches, double spaced, bound or
attached on the left margin, and unfolded.

Rule 84. Fees for filing petitions.

Except for petitions filed under Rule 22 (a), a fee
of $10 shall be paid at the time of filing of any peti-
tion, but the Court may fix a fee of $5 in any case
where upon written application it is shown that the
case involves less than $300 and that it is not a class
case. If, in any case, a fee of $5 is authorized by an
order of the Court and the judgment of the Court is
for $300 or more, an additional amount of $5 shall be
paid to the Clerk of the Court before a transcript of
the judgment is furnished.

At the time of the filing of a petition under Rule
22 (a), there shall be paid a fee of $10 plus $1 for
each party plaintiff (other than the first party plain-
tiff named in the petition) demanding a separate
judgment.

CROSS REFERENCES
Fees generally, see section 2520 of this title.

Rule 85. Fees in cases appealed to this court.

Except on appeals by the United States, a filing
fee of $10 shall be collected by the Clerk in all cases
filed in the United States Court of Claims on appeal
from decisions of the Indian Claims Commission, and
on cases appealed from the United States District
Courts under Title 28, United States Code, Sec. 1504.

Rule 86. Fees for record on certiorari.
A fee of 10 cents a folio is fixed for preparing and

certifying a transcript of the record for the purpose
of a writ of certiorari sought by the plaintiff and for
furnishing certified copies of judgments or other
documents in cases: Provided, That this fee shall not
be applicable to such portions of the record, proceed-
ings, or evidence as are prepared and furnished to
the Clerk for certification to the Supreme Court in
accordance with Rule 57, except that in all cases a
fee of not less than $5 shall be charged for certifying
a record in any one case to the Supreme Court.

Rule 87. Fees for copies.
For each copy of findings of fact and opinion of

the Court, or opinion of the Court, a fee of 25 cents
is fixed for 5 pages or less; 35 cents for those over 5
pages and not more than 10 pages; 45 cents for those
over 10 and not more than 20 pages; and 50 cents
for those of more than 20 pages.

Rule 88. Effective date.
These rules will take effect on December 2, 1957.

They govern all proceedings in actions brought after
they take effect and also all further proceedings in
actions then pending, except to the extent that in
the opinion of the Court their application in a par-
ticular action pending when the rules take effect
would not be feasible or would work injustice, in
which event the former procedure applies.

APPENDIX A

INSTRUCTIONS TO REPORTERS AND FORMS

The following instructions and forms are intended
to guide reporters in preparing the transcripts of
testimony taken and proceedings had before the
Commissioners of the United States Court of Claims.

1. Caption page.-There shall be stated on the
caption page (1) the style of the cause in which the
testimony is taken; (2) the place and date of its
taking; (3) the name of the party by whom each
witness is called; and (4) the name of the Commis-
sioner and the appearances of counsel. See Form A.

2. Testimony.-It shall appear in the transcript of
the proceedings and testimony by whom each wit-
ness was examined and cross-examined. At the top
of each page shall appear the name of the witness
and the nature of his examination, such as "Roe-
direct," "Roe--cross," "Roe-redirect."

3. Preparation of transcript.-The reporter shall
transcribe all testimony on nontransparent white
paper, either 81/2 inches wide by 11 inches long, or
8 inches wide by 10 2 inches long, bound on the left
margin. The pages shall be numbered consecu-
tively.

It shall not be necessary for the witnesses to sign
the transcripts of their testimony.

4. Exhibits.-All exhibits offered by either of the
parties shall bear the caption and number of the
case, the exhibit numbers (in figures), whether for
plaintiff or defendant, and the number of sheets
in each exhibit. All exhibits shall accompany and
be filed with the transcript of the testimony, but
shall not be affixed thereto.

5. Certificate of reporter.-The reporter shall ap-
pend to the transcript of the testimony a certificate
similar to Form B. The certificate shall be signed
by the reporter.

6. Index.-At the beginning of each volume of the
transcript of testimony there shall be an index con-
taining (1) the names of the witnesses examined,
citing the pages of the transcript where direct,
cross-, redirect, or recross-examination of the re-
spective witnesses began; and (2) the exhibits in
the case, first for the plaintiff and then for the de-
fendant, with a brief statement of the nature of
each of the exhibits and with references to the
pages of the transcript where said respective ex-
hibits were (a) offered and (b) received in evidence.
In addition, upon the preparation of the final tran-
script, where the number of pages exceeds 500, a
master index containing the same information shall
be prepared, and bound separately.

7. Return of transcript.-The return of the tran-
script is governed by Rule 41 (e).
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Form A

IN THE UNITED STATES COURT OF CLAIMS

No. 1015-57

JOHN DOE, PLAINTIFF

V.
THE UNITED STATES, DEFENDANT

CHICAGO, ILLINOIS,

Monday, December 2, 1957-10 a. m.

TESTIMONY FOR PLAINTIFF (OR DEFENDANT)

The parties met, pursuant to notice of the Com-
missioner, at the time above stated, in Room 123,
Federal Building, Chicago, Illinois.

Present: Hon. A. B. See, Commissioner; John A.
Jones, Esq., counsel for plaintiff; and William B.
Smith, Esq., counsel for defendant.

Mr. X. Y. Zee, a reporter, was thereupon sworn by
the Commissioner to well and truly take down and
transcribe the questions propounded to and the an-
swers given by the witnesses, and to do all other
things required of him by the Commissioner.

Pursuant to the order of reference by the Honor-
able, the United States Court of Claims, in the
above-entitled cause, testimony on behalf of the
plaintiff (or defendant) was taken as follows:

Richard Roe, a witness produced on behalf of
the plaintiff (or defendant), having first been duly
sworn by said Commissioner, was examined, and in
answer to interrogatories testified as follows:

Q. State your name, etc.
A.-----------
Q. Have you (etc.)?
A.-----------

Form B

CERTIFICATE OF REPORTER

I, X. Y. Zee, reporter, hereby certify that at the
time and place aforesaid, after being duly sworn by
the Commissioner, I did well and truly take down
and transcribe the questions propounded to and
the answers given by said witnesses so called by
plaintiff (or defendant); and that the foregoing
record is a correct transcript of the proceedings and
testimony so had therein.

In witness whereof I have hereunto set my hand
this 2d day of December 1957.

(Signed) X. Y. ZEE,

Reporter, 200 Equitable Building, Chicago, Ill.

APPENDIX B

PROCEDURE IN COMMON CARRIER CASES'

TABLE OF CONTENTS
I. Carrier's Request for Admission of Facts:

1. Time for Filing Request
2. Form and Content of Request

(A) Duplication
(B) Copies; Filing and Service
(C) Signature of Attorney
(D) Numbered Paragraphs; Material Facts

'Effective December 2, 1957. This revision was adopted
July 2, 1957, amending the Memorandum Order of March
11, 1953 (effective April 1, 1953). The revised order of
July 2, 1957, contained the following preamble:

Practically all suits filed in the Court of Claims by
common carriers for the recovery of freight and passen-
ger transportation charges require a consideration of
freight classifications, tariffs, and related data, and in-
volve determinations of the rates and computations of
the charges due, based on the application of such classi-

I. Carrier's Request for Admission of Facts---Continued
2. Form and Content of Request-Continued

(E) Attachments
(P) Nature of Dispute; Statement of

Issues
(r) Schedule-Claim for Transportation

of Property
(1) List of Carrier's Bills in Dis-

pute
(2) Detail for Each Bill of Lading
(3) Computation for Typical Bill

of Lading
(H) Certification and Signature of Car-

rier-Property
(I) Schedule--Claim for Transportation

of Passengers
(1) List of Carrier's Bills in

Dispute
(2) Detail-Each Transportation

Request or Warrant
(J) Certification and Signature of Car-

rier-Passengers
3. Plaintiff's Noncompliance; Consequences

II. Defendant's Reponse:
4. Time for Filing; Commissioner's Order
5. Copies; Service; Signature
6. Agreement; Modification; or Denial
7. Defendant's Statement of Issues
8. Verification of Carrier's Computations
9. Schedule-Defendant's Basis for Applicable

Charges
10. Failure To Deny or Respond Within Specified

Time; Consequences
11. Qualified Denial of Facts Available to Defend-

ant; Consequences
12. Relation to Pleadings; Time for Filing Answer

or Counterclaim
III. Application to Special Cases; Commissioner's Order:

13. Pending Cases
14. Cases Where Issues Are Limited; Typical Bills

IV. Commissioner's Responsibility:
15. Time Extensions
16. Procedural Disputes-Disposition

V. Acceptance of Response; Pretrial; Judgment:
17. Plaintiff's Acceptance of Response
18. Pretrial Conference; Fixing Amount of Re-

covery
19. Commissioner's Report; Entry of Judgment

VI. Cases Within Primary Jurisdiction of Interstate Com-
merce Commission:

20. Referral to Interstate Commerce Commission
-Defendant's Motion for

21. Plaintiff's Response to Defendant's Motion for
Referral

22. Referral to Interstate Commerce Commis-
sion-Plaintiff's Motion for

23. Defendant's Response to Plaintiff's Motion for
Referral

24. Motion for Referral; Commissioner's Recom-
mendation

25. Failure To File Referral Motion in Specified
Time; Consequences

fications and tariffs. Most of the actions have resulted
from a determination made by the General Accounting
Office or other Government agency that there was an
overpayment of the carrier's charges by the Government
or from the refusal of the General Accounting Office or
a Government corporation to pay supplemental bills
submitted by carriers for claimed undercharges. In all
these cases, the Department of Justice relies on the
General Accounting Office and other agencies of the Gov-
ernment for the information required in the defense of
the suits, including a redetermination by the General Ac-
counting Office of the amounts due the carriers. In
order to secure a more expeditious disposition of these
cases by (a) disposing of cases or claims, wherever pos-
sible, through the filing of requests for the admission
of facts and response thereto, or through the medium
of pretrial conferences; (b) limiting the issues to car-
rier's bills which are actually in dispute; and (c) ascer-
taining in advance of trial the amount that either party
would be entitled to recover in the event of a decision
in its favor, it is ordered:
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I. CARRIER'S REQUEST FOR ADMISSION OF
FACTS

1. Time for filing request.-In every suit filed by a
common carrier on and after December 2, 1957, for
the recovery of freight and/or passenger transporta-
tion charges, the carrier shall, at the time the peti-
tion is filed or within 30 days thereafter, file with the
Clerk of the Court a request for admission by the
defendant of the genuineness of any relevant docu-
ments described in and exhibited with the request
and of the truth of the material matters of fact re-
lied on by the carrier for recovery in the action.

2. Form and content of request.-The request shall
conform to the following requirements:

(A) Duplication.-The request, with accompany-
ing schedules and documents, may be typewritten, or
may be printed, mimeographed, or otherwise me-
chanically reproduced from a typewritten original,
provided that all copies filed with the Clerk shall be
clearly legible and that the words and figures shown
therein shall be in large enough type to be read
without difficulty.

(B) Copies; filing and service.-When the request
is typewritten, an original to be retained by the Clerk
and 4 copies to be served on defendant, as provided
in Rule 2, shall be filed by the plaintiff. If the re-
quest is mimeographed, printed, or otherwise repro-
duced from a typewritten original, the plaintiff shall,
in addition to the 5 copies prescribed by the preced-
ing sentence, file one additional copy for each Gov-
ernment agency for which the shipment or shipments
in suit were made. Such additional copy or copies
shall be served on defendant as provided in Rule 2.

(C) Signature of attorney.-The request shall be
signed by the attorney of record for the plaintiff.

(D) Numbered paragraphs; material facts.-The
statements contained therein shall be properly sepa-
rated and numbered and shall consist of specific
statements of material facts which the plaintiff ex-
pects to prove as opposed to general allegations of
the kind used in pleadings.

(E) Attachments.-There shall be attached to the
request copies of any contracts, letters, or other
documents (excluding tariffs and other documents
referred to in the schedules required by paragraphs
2 (G) and 2 (I) hereof) which plaintiff proposes to
offer in evidence, in order that the genuineness of
such documents may be admitted by the defendant
and the necessity of calling a witness to identify the
same may be avoided.

(F) Nature of dispute; statement of issues.-The
statements in the request shall be sufficiently explicit
to show the nature of the dispute and the specific
reason or reasons why the plaintiff believes it is
entitled to recover higher rates or charges than those
allowed by the Government. The word "dispute",
as used in the preceding sentence, means the ship-
ment or shipments with respect to which the General
Accounting Office or other agency of the Government
determined that the carrier's charges had been over-
paid or refused to pay the carrier's supplemental
bills covering such shipments, rather than subse-
quent shipments which are not in dispute except for
the fact that the overpayments determined as to the
shipments in dispute have been deducted from the

38805 0-50-vol. 6- 25

amount of the carrier's bills covering such subse-
quent shipments. In order to show the nature of the
dispute, there shall be attached to or included in
plaintiff's request a "statement of the issues" which,
with respect to each group of the carrier's bills in-
volving the same issue, shall consist of a brief narra-
tive statement of such issue with a reference to (1)
court decisions involving the same issue, or (2) the
tariffs or other authority relied upon by plaintiff,
and the tariffs or other authority which plaintiff
believes defendant relied upon in making deductions
for claimed overpayments to the carrier or in refus-
ing to pay the carrier's supplemental bills for claimed
undercharges.

(G) Schedule--claim jor transportation o1 prop-
erty.-Where the claim is for the recovery of charges
for the transportation of property for the Govern-
ment, there shall be attached to the request a de-
tailed schedule, prepared by or under the super-
vision of the general auditor, comptroller, or other
principal accounting officer of the carrier. The
schedule shall contain the following factual informa-
tion:

(1) List of carrier's bills in dispute.-The num-
ber of each of the carrier's bills for the shipments
in dispute (as distinguished from the number of
a subsequent bill from which the GAO made a
deduction following its determination of an over-
payment on the bill in dispute).

(2) Detail for each bill of lading.-For each bill
of lading in dispute, covered by each bill referred
to in (1) above, the following facts:

(a) the number and symbol of each bill of
lading;

(b) the date of the shipment;
(c) the origin and the destination of the ship-

ment;
(d) a description of the commodity or com-

modities shipped, including a description of the
packing where this affects the rate;

(e) car number and initial;
(f) the weight of the shipment including the

minimum carload weight when greater than the
actual weight;

(g) when the shipment in dispute consists of
one or more carloads of mixed commodities, a
description of the different commodities, and
the respective weights thereof loaded in each
car, including minimum carload weights where
such weights affect the rates;

(h) the rates claimed for each article in the
shipment and for any accessorial services;

(i) where land-grant rates are involved, the
percentage of deduction, or the percentage to be
paid;

(j) the total freight charges on each bill of
lading;

(k) amounts refunded by carrier, if any, and
the dates thereof;

(1) if the overpayment determined by GAO
or other agency has been deducted from the
carrier's subsequent bill or bills, the number of
such subsequent bill or bills, the amount de-
ducted, and the date thereof;

(m) the total amount paid the carrier;
(n) the balance due;
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(o) a specific reference to the item or items
in designated tariffs authorizing the charges
claimed, including the classification rating if
necessary, and authorization for any accessorial
charges claimed; or to a Section 22 quotation;

(p) the Government file reference number as
obtained from GAO Form 1003, the Certificate
of Indebtedness, or other document issued by
the GAO;

(q) if the shipment in dispute consists in
whole or in part of a through transit movement,
(1) the through assessable charges from the
original point of shipment to the final destina-
tion, including a description of the commodity,
the transited weight, the through rate-less
land-grant deduction, if any-the tariff or spe-
cial authority for the through rate used, and,
if local tonnage is involved, the weight thereof,
the points between which local tonnage moved
and the rates and charges assessed against such
tonnage; (2) detail of the net amounts paid to
and beyond the transit station, including refer-
ences to the "inbound" and "outbound" ship-
ments by bill of lading number and symbol; date
of shipment, origin and destination, weight rate,
and the net amounts paid to the respective "in-
bound" and "outbound" carriers, naming them
and identifying the bill numbers on which such
payments were made; and (3) the balance due,
I. e., the difference between the through assess-
able charges, including the charges on local
tonnage, if any, and the respective net amounts
paid on the "inbound" and "outbound" ship-
ments;

(r) a brief statement as to the basis for the
claim or other brief statement which the carrier
deems necessary to explain the peculiarities of
the shipment.
(3) Computation jor typical bill of lading.-

Following the listing of the information herein
required with respect to each group of carrier's
bills involving the same issue or basis of freight
charge computation, the carrier shall either (i)
include in the schedule a computation of the
freight charges on one bill of lading, typical of
each group, showing how it computed the freight
charges for that bill of lading, setting forth the
basis or formula used, and referring to the specific
items in particular tariffs or other authority which
it relied upon for that purpose, or (ii) attach a
work-sheet showing such computation and infor-
mation with respect to each typical bill of lading.

(H) Certification and signature of carrier--prop-
erty.-The schedule shall be certified by the general
auditor, comptroller, or principal accounting officer
of the carrier as follows:

I, ------------------------ , the
(Name) (Title)

-------------- ----------- of the
(Name of Carrier)

do hereby certify that the above and foregoing
schedule has been prepared from the books and
records of said company for use in a suit In the

United States Court of Claims, entitled
-v. The United States,

No ..------- and that to the best of my knowledge,
information, and belief the matters contained there-
in are true and correct,

To certify which, witness my hand at
-this ---- day of -------- 19-_

(Signature of general auditor, comp-

troller, or principal accounting oficer)

(I) Schedule--claim for transportation of passen-
gers.-Where the claim is for the recovery of charges
for the transportation of passengers for account of
the Government there shall be attached to the re-
quest a schedule, prepared by or under the super-
vision of the general auditor, comptroller or other
principal accounting officer of the carrier. The
schedule shall contain the following factual infor-
mation:

(1) List of carrier's bills in dispute.-The num-
ber of each of the carrier's bills in dispute, as dis-
tinguished from the number of a subsequent bill
from which the GAO made a deduction following
its determination of an overpayment on the bill
in dispute.

(2) Detail--each transportation request or war-
rant.-For each transportation request or warrant
in dispute covered by each bill referred to in (1)
above, the following facts:

(a) the symbol and number of each Govern-
ment transportation request or warrant in dis-
pute;

(b) the date of service;
(c) the origin and destination of the travel;
(d) the class or type of service;
(e) whether the travel was "one way" or

"round trip";
f) the number of the special movement, if

any;
(g) the route of travel;
(h) the number of persons that traveled;
(i) the gross per capita fare;
(j) the amount of land-grant deduction;
(k) the assessable passenger charges;
(1) the amount paid;
(m) amounts refunded by carrier, if any, and

the dates thereof;
(n) where an overpayment was determined

by the Government and deducted from a car-
rier's subsequent bill, the number of such sub-
sequent bill, the amount of the deduction, and
the date thereof;

(o) the total amount paid;
(p) the balance due;
(q) the tariff reference and item or special

rate authority;
(r) the Government file reference;
(s) a brief statement as to the basis for the

claim, including, where appropriate, a brief ex-
planation showing the extent to which the ticket
issued by the carrier was not used and the value
of the unused part of the ticket.

(J) Certification and signature of carrier--pas-
sengers.-The schedule covering the transportation
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of passengers shall be certified in the same manner
as provided in (H) above, except that where a re-
quest includes schedules pertaining to claims for
both the transportation of passengers and freight,
one certification shall suffice for all schedules.

3. Plaintiff's noncompliance; consequences.-In
the event a plaintiff in any action within the pur-
view of this order fails or refuses to comply with
the provisions hereof, the Commissioner may (1)
refuse to allow it to support designated claims or
prohibit it from introducing in evidence designated
documents or items of testimony, or (2) may report
such noncompliance to the Court for appropriate
action, which may include a dismissal of the petition
or any part thereof.

II. DEFENDANT'S RESPONSE

4. Time for filing; commissioner's order-
promptly after the filing of the plaintiff's request,
the Commissioner to whom the case is assigned shall,
by memorandum order filed with the Clerk, fix
a reasonable time within which the defendant shall
file its response to the request. A copy of such order
shall be served on the parties as provided in Rule 3.

5. Copies; service; signature.-The defendant's
response shall consist of an original to be filed with
the Clerk and four copies to be served on plaintiff
as provided in Rule 3. The response shall be signed
by defendant's attorney of record and shall comply
with the terms of paragraph 2 (A) hereof.

6. Agreement; modification; or denial.-The de-
fendant shall file such response within the time fixed
by the Commissioner, agreeing to the separate items
of fact, modifying the same In accordance with the
facts known by the defendant, specifically denying
the same, or setting forth in detail the reasons why
it cannot truthfully admit or deny designated por-
tions of the request.

7. Defendant's statement of issues.-If defendant
does not agree with plaintiff's "statement of the
issues", it shall attach to or include in the response
its "statement of the issues" which, with respect to
each group of the carrier's bills involving the same
issue, shall consist of a brief narrative statement of
the issue (as defendant contends) with a reference
to (1) a court decision involving the same issue, or
(2) the tariffs or other authority relied upon by
defendant.

8. Verification of carrier's computations.-If the
defendant fids that the schedule attached to
plaintiff's request or any portion thereof affecting
the amount claimed is incorrect on the basis of the
tariffs, Section 22 quotations, or other authority re-
lied on by plaintiff in its request, there shall be
attached to the response a schedule prepared by the
defendant, setting forth the facts and figures as to
the amount of freight charges which defendant as-
serts would be due on each carrier's bill if the Court
holds that the tariffs or other authorities relied on
by plaintiff in its request are applicable, and showing
how the defendant arrived at any changes or cor-
rections in the amounts claimed by plaintiff.

9. Schedule-defendant's basis for applicable
charges.-If the defendant claims that the tariffs,

Section 22 quotations, or other authority relied on
by plaintiff are inapplicable with respect to any of
the carrier's bills listed in plaintiff's request, there
shall be attached to the response a schedule pre-
pared by the defendant, setting forth the. facts and
figures in detail as to the amount of freight or pas-
senger charges defendant claims is due on each
disputed carrier's bill and containing a specific
reference to the item or items in designated tariffs,
Section 22 quotations, or other authority relied on
by defendant in support of its contention. The
schedule shall also comply with the terms of para-
graph 2 (G) (3) hereof.

10. Failure to deny or respond within specified
time; consequences.-Except where the response
details the reasons why the defendant cannot admit
or deny a particular statement in the request, any
fact not so modified or denied in the response shall
be deemed admitted, and the failure of the defend-
ant to file its response within the time specified by
the Commissioner shall be taken as an admission of
all of the facts as set forth in the request.

11. Qualified denial of facts available to defend-
ant; consequences.-Where the request sets forth
any facts that are within the knowledge of the Gen-
eral Accounting Office or of the department or
agency of the defendant for which the transporta-
tion was performed-and these specifically include
but are not limited to the facts and figures which
plaintiff, by this order, is directed to include in its
schedules-a response stating that defendant can-
not truthfully admit or deny such facts or a denial
based on a lack of knowledge by defendant's attorney
of record, shall be deemed an admission thereof:
Provided, That such a response shall not be deemed
an admission if accompanied by the sworn statement
of the official in charge of the records that a search
has been made for the necessary documents or in-
formation and that the documents or information
cannot be found.

12. Relation to pleadings; time for filing answer
or counterclaim.-In all cases to which this order
applies, the time for filing defendant's answer and
any counterclaim asserted by it shall, without regard
to the provisions of Rules 16 and 17, be contempo-
raneous with the date fixed by the Commissioner for
filing defendant's response to plaintiff's request. At
its option, the defendant may include the response
in its answer or counterclaim, which pleadings,
nevertheless, shall otherwise comply with the rules
applicable to them.

III. APPLICATION to SPECIAL CASES; COMMIS-

SIONER'S ORDER

13. Pending cases.-The Commissioner may in-
voke the provisions of this order with respect to any
pending case of the class covered by the terms hereof,
including cases in which judgment has been entered
in favor of the plaintiff pursuant to Rule 38(c).
In such pending cases, the Commissioner shall fix
the time within which plaintiff's request, as well as
defendant's response thereto, is to be filed.

14. Cases where issues are limited; typical bills.-
The Commissioner may also invoke the provisions of
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this order, or applicable portions thereof as speci-
fied by him, with respect to any case of the class
covered by the terms of this order, where the trial
in the first instance has been limited to the issues
of law and fact relating to the right of plaintiff to
recover. In that event, and in a case where the
petition covers a number of bills of lading, involv-
ing a common issue of law or fact, the plaintiff's
request and the defendant's response shall be lim-

ited to the matters that are essential to enable the
Court to determine the issues of fact and law relat-
ing to the right of plaintiff to recover, and the sched-
ules attached to plaintiff's request and to defendant's
response shall cover only one typical bill of lading
or such representative bills of lading as the Com-
missioner decides are necessary to enable the Court
to determine the question of defendant's liability.
If the Court holds that the plaintiff is entitled to

recover, judgment to that effect shall be entered
in accordance with Rule 38 (c).

IV. COMMISSIONER'S RESPONSIBILITY

15. Time extensions.-The Commissioner may, in
his discretion, grant necessary extensions of time
for compliance with any of the provisions of this
order.

16. Procedural disputes-disposition.-Prior to the

time the case is submitted to the Court, the Com-
missioner shall resolve all questions and disputes
with respect to the procedure to be followed in com-
pliance with this order.

V. ACCEPTANCE OF RESPONSE; PRETRIAL;
JUDGMENT

17. Plaintiff's acceptance of response.-If a plain-
tiff is willing to accept the amount shown to be due
it in defendant's response, or where a counterclaim
has been filed is willing to accept the net amount
shown to be due plaintiff in the response after de-
ducting the amount of defendant's counterclaim,
plaintiff's attorney of record shall sign and file with
the Clerk an original typewritten and two carbon
copies of a statement entitled "Plaintiff's Acceptance
of the Amount Defendant Admits Is Due", stating
therein that the response shows that a specified sum
is due plaintiff or, where a counterclaim has been

filed that the response shows that the net amount

due plaintiff after deducting the amount of the

counterclaim is a specified sum, and that plaintiff

consents to the entry of judgment in the amount
specified in favor of plaintiff in full settlement and

satisfaction of all claims asserted in the petition

and request for admission.
18. Pretrial conference; fixing amount of recov-

ery.-When plaintiff does not file an acceptance of

the amount shown to be due in the response, a pre-

trial conference shall be held for the purpose of
(1) resolving all issues and recording an agreement

for the entry of a judgment or for a dismissal of

the petition or any part thereof, or (2) segregating
the carrier's bills in dispute from those not in con-

troversy and fixing the amount that either party
would be entitled to recover in the event of a deci-

sion in its favor, and/or (3) taking any other action
that may aid in the prompt disposition of the suit.

19. Commissioner's report; entry of judgment.-
Where all material issues are disposed of through
the filing by plaintiff of its acceptance of the amount
shown to be due in defendant's response, or at a
pretrial conference, or by the defendant's failure

to file its response within the time fixed by the
Commissioner, judgment may be entered on recom-
mendation of the Commissioner as set forth in his
memorandum report, or on motion for summary
judgment.

VI. CASES WITHIN PRIMARY JURISDICTION
OF INTERSTATE COMMERCE COMMISSION

20. Referral to interstate commerce commission-
defendant's motion for.-In any suit subject to the
terms of this order, if defendant contends, whether
on the basis of the freight charge computations used
by plaintiff or on the basis of the freight charge
computations used by defendant, that any of the

carrier's bills listed in the request raise issues within
the primary jurisdiction of the Interstate Commerce
Commission and intends to move the Court to refer
such issues to that agency, defendant shall file the
motion with the Clerk at the time fixed for the filing

of its response under this order. The motion shall
comply with Rule 7 and shall contain: (1) an iden-
tification of the carrier's bills involved unless all the
bills in suit are included in the motion; (2) a de-
scription of the commodities shipped and a state-
ment respecting any other factors which are per-
tinent to the issues covered by the motion; (3) a
reference to the applicable tariffs and a copy of the
pertinent provisions thereof; (4) a precise state-
ment of the issue or issues to be referred; and (5)
a statement as to whether the Interstate Commerce
Commission has construed the cited tariffs in prior
decisions or has clarified the factors underlying
them, citing the pertinent decisions, if any.

21. Plaintiff's response to defendant's motion for
referral.-Plaintiff's response to the motion shall be
filed in the manner and within the time prescribed
by Rule 7 and shall state whether plaintiff concurs in

the motion. If plaintiff contends that the Inter-
state Commerce Commission has construed the

tariffs referred to in defendant's motion or has

clarified the factors underlying them in previous

decisions, the response shall cite such decisions.
22. Referral to interstate commerce commission-

plaintiff's motion for.-If plaintiff in any case sub-

ject to the terms of this order contends that any
of the carrier's bills in suit raise issues within the

primary jurisdiction of the Interstate Commerce

Commission and intends to move the Court to refer
such issues to that agency, plaintiff's motion shall be

filed not later than 30 days from the date defendant's
response is filed and shall conform to the require-

ments of paragraph 20 hereof.
23. Defendant's response to plaintiff's motion for

referral.-Defendant's response to plaintiff's motion

shall conform to the requirements of paragraph 21
above.
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24. Motion for referral; commissioner's recom-
mendation.-Any motion filed pursuant to para-
graphs 20 and 22 above shall, without further order
by the Court, be transmitted to the Commissioner
for his action and recommendation thereon under
the provisions of Rule 37 (c). At the time the Com-
missioner submits his recommendation to the Court,
he shall attach to the original thereof any support-
ing data which either party may have supplied to
him in addition to the information contained in the

motion. The trial of the case shall be deferred until
the Court acts on the motion.

25. Failure to ftle referral motion in specified time;
consequences.-The failure of either party to file,
within the time prescribed above, a motion request-
ing the Court to refer a pending case or any part
thereof to the Interstate Commerce Commission
may be deemed good cause for denying any such
motion thereafter filed.
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RULES OF THE UNITED STATES CUSTOMS COURT

(Effective November 1, 1949)

Amended to December 31, 1958.

Rule
1. Seal.
2. Divisions.
3. Calendar Calls, Trial Terms, and Notices of Trial.
4. Clerk.
5. Submission-Diligence of prosecution of cases.
6. Motions.
7. Testimony Before Trial.
8. Pre-Trial Procedure; Formulating Issues.
9. Appearances.

10. Attorneys.
11. Disbarment.
12. Access to Papers.
13. Protests, Reappraisements, and Petitions.
14. Notice of Appearance and Substitution.
15. Assignment of Reappraisements, Applications for Re-

view, and Hearings Thereon.
16. Suspensions.
17. Copy of Testimony To Be Filed at Ports Other Than

New York.
18. Form of Process.
19. Marshal.
20. Records Introduced in Evidence.
21. Commissions-Letters Rogatory-Depositions.
22. Exhibits-Dispositions.
23. Opinions and Judgments.
24. Procedure in Cases Appealed to Court of Customs and

Patent Appeals.
25. Remission of Additional Duties.
26. Photostatic Copying of Documents.
27. Monthly Meetings of Judges.
28. Indorsement of Papers.
29. Designations of Parties to Cases.
30. Exclusion of Witnesses.
31. Applications for Review, Assignments of Errors, and

Briefs.
32. Certification of Reappraisement Record on Review.
33. Briefs.
34. Oral Arguments.
35. Amicus Curiae.
36. Exception to Court Rulings or Orders.
37. Time.
38. Consolidation of Actions.
39. Assignment of Reappraisement Cases.
40. Assignment of Protests Against Decision Under Execu-

tive Order.
41. Assignment of Subjects.
42. Effective Date-Abrogation of Prior Rules.

Rule 1. Seal.

The seal of the court shall contain the words

"United States Customs Court" on the outer edge

and the figure of Justice with the balance scales
engraved in the center with the word "seal" there-

under.

(Here appears a facsimile of the seal.)

CROSS REFERENCES

Commissions or letters rogatory issued under seal of
court, see rule 21.

Process of court issued under seal of court, see rule 18.

Rule 2. Divisions.

(a) Divisions shall be established and designated
as the "FIRST DIVISION," "SECOND DIVISION," and
"THIRD DIVISION," and the judges shall be assigned
thereto by the chief judge.

(b) The chief judge shall assign three judges to
each of said divisions, one of whom shall be desig-
nated by him to preside in the order of seniority.
Whenever the judge designated to preside does not
attend, the judge who is senior as to date of appoint-
ment shall preside.

(c) The chief judge, by written order, may assign
a judge of one division to another division when-
ever it is necessary.

(d) Whenever, in the opinion of the chief judge,
the exigencies require it, he shall convene a special
division to be chosen from members of the court.

CROSS REFERENCES
Divisions, powers and assignments, see section 254 of

this title.
Organization of Customs Court, see chapter 11 of this

title.

Rule 3. Calendar calls, trial terms, and notices of trial.

(a) The trial terms at New York for all cases aris-
ing by protest shall be held as follows except as
otherwise ordered by the court;

(b) Before the first division: The week of each
month beginning with the first Monday, except July,
August, and September.

(c) Before the second division: The week of each
month beginning with the second Monday, except
July, August, and September.

(d) Before the third division: The week of each
month beginning with the third Monday, except
July, August, and September.

(e) Cases noticed for trial will not be continued
beyond the week for which they are set, except upon
motion of either party in open court or upon agree-
ment of the parties thereto in writing and approved
by a judge having jurisdiction thereof.

(f) The trial terms at New York for applications
for review of decisions in reappraisement cases and
cases involving the remission of additional duties
shall be held as follows:

(g) Before the first division: Beginning on the
Thursday after the second Monday of each month,
except July, August, and September.

(h) Before the second division: Beginning on the
Thursday after the third Monday of each month,
except July, August, and September.

(I) Before the third division: Beginning on the
Thursday after the first Monday of each month, ex-
cept July, August, and September.
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(J) The trial terms at New York before the Judge
sitting in reappralsement shall be held on such dates
as the Judge having Jurisdiction of the subject in-
volved may fix.

(k) Notice of trial calendar calls: In all cases on
the New York trial calendars (except those noticed
for trial in acordance with the provisions of Rule
3 (t) of these rules as amended) the parties plaintiff,
or their attorney of record, and all other persons
who may be entitled thereto, shall be given 25 days'
notice by mail of the day and hour set for the call
of the trial calendar.

(1) In cases which, on the call of the regular cal-
endar, have been set for trial on a day certain, both
parties being present at the time, notice of such
setting will not be given by the clerk.

(m) Trial terms at places other than New York
shall be held at such ports as may be designated by
the chief judge. The chief judge shall have pre-
pared and promulgated for each calendar year a list
of the ports and the dates on which such hearing will
be held together with the names of the judges as-
signed to conduct such hearings.

(n) For each of the hearings so set a calendar of
all the pending cases properly triable at each of said
ports shall be prepared by the clerk and notices of
such hearings shall be mailed from New York not
later than 30 days prior to the date of such hearings,
except that in case of hearings held in the States
of Washington, Oregon, California, Nevada, Idaho,
Utah, Arizona, New Mexico, Colorado, Wyoming, and
Montana, and outlying possessions, the notices shall
be mailed from New York not later than 35 days
prior to the date of such hearing. Such notices shall
contain the court number and the collector's num-
ber, if any, the name of the party or parties in whose
name the case is docketed, and the subject matter
thereof, and shall be sent to the plaintiff or the at-
torney of record whose name and address appear
upon the papers.

(o) Calendars in triplicate for hearings outside of
New York City shall be prepared for the court, the
collector, and the clerk. The clerk of the court shall
in the first column upon all calendars for hearings at
such ports number consecutively the cases appearing
thereon, irrespective of the nature of the issue in-
volved, and on the extreme right, in the fourth col-
umn, indicate by figures the number of times the
cases have previously appeared on the calendar for
trial.

(p) All papers and exhibits required at the trial
of cases on such calendars, together with said cal-
endars, shall be sent from New York so as to arrive
at the place of hearing at least 21 days prior to the
date of the hearing, except that in case of hearings
held in the States of Washington, Oregon, California,
Nevada, Idaho, Utah, Arizona, New Mexico, Colo-
rado, Wyoming, and Montana, and outlying posses-
sions, such papers and exhibits shall be sent so as
to arrive 30 days prior to the date of such hearings.

(q) The clerk shall forward to the collector, or the
person acting as such at each of said ports, a copy
of the calendar, together with the records and sam-
ples in all cases assigned to be heard thereat, and re-
quest such collector, or person acting as collector,
to Identify at once each sample with the particular

record to which it belongs, stamp said samples with
the court's number of the case, and arrange the same
In numerical order, at least 10 days before such trial,
so that each record may be open to the inspection
of the plaintiff, a party thereto, or his attorney, and
the Assistant Attorney General or one of his as-
sistants, for the purpose of preparing for trial. At
the close of the docket the samples and the records
shall be transmitted by the collector to this court
unless the judge presiding at the trial shall otherwise
order.

(r) The judge presiding at such trials shall call
the calendars on the dates set for such hearings and
shall dispose of the same in such manner as in his
judgment he deems proper. The judge, on motion
of either party, may continue or transfer any case
appearing on the calendar over which he presides
to a regularly designated port for the taking of testi-
mony.

(s) If the date set for hearings as provided by this
rule falls on a legal holiday, the judge or the division,
as the case may be, shall assign another day.

(t) Whenever a party desires or intends to try or
prosecute any case appearing upon a calendar of this
court, he shall, within the times hereinafter speci-
fied. serve upon each of the parties affected thereby,
a notice in writing setting forth that fact and con-
taining the following information: Calendar upon
which the case appears, the docket subject, court
number, and title of the case. Such notices may be
served by delivering a copy thereof to an attorney
or to a party where not represented by an attorney,
or by mailing it to him at his last known address.
In either case the date of delivery or of mailing shall
not be later than (1) fifteen days prior to the date
of the calendar in cases appearing on New York
calendars; (2) twenty days prior to the date of the
calendar in cases appearing upon calendars other
than New York, except (3) that in the case of hear-
ings held in the States of Washington, Oregon, Cali-
fornia, Nevada, Idaho, Utah, Arizona, New Mexico,
Colorado, and Montana, and outlying possessions,
the date of delivery or of mailing shall not be later
than twenty-five days prior to the date of the calen-
dar. A copy of the said notice, together with proof
of service thereof, shall be filed with or mailed to the
clerk of the court at the time of such service of
notice. Except upon consent of the parties or their
attorneys, or upon good cause shown, cases not so
noticed for trial will not be heard unless, in the
discretion of the court or a division thereof, it is
deemed that the ends of justice so require.

(u) After July 1st of each year the clerk of the
court shall make up and prepare for each division,
and each single judge hearing reappraisement cases,
calendars of inactive cases which shall be called by
the respective divisions and single judges at dates
and times respectively fixed by said divisions and
single judges. For the purposes of this rule all
pending cases wherein there is no evidence of prog-
ress towards trial or disposition for a two year period
prior to July 1st of the year in which said calendar
is prepared shall be deemed inactive and shall be
included in the respective inactive calendars. The
mere postponement or suspension of a case or cases
is not to be regarded as prima facie evidence of
proper diligence in the prosecution of a case. For
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the purpose of determining whether a case is inactive
within the meaning of this rule, the two year period
contemplated herein shall begin to run at the date
and time when said case first appears on a docket or
calendar and shall end on June 30th of the year in
which said calendar is prepared. For the purposes
of this rule, suspensions under suits pending in the
Supreme Court of the United States, the Court of
Customs and Patent Appeals, and this court may be
deemed to be prima facie evidence of diligence.

CROSS REFERENCES

Precedence of classification cases on docket, see section
2638 of this title.

Rule 4. Clerk.

(a) The clerk of the court (appointed by the chief
judge) shall keep his office in New York City, the
official station of the court.

(b) He shall not practice as an attorney or coun-
selor-at-law in any court, while he continues in
office.

(c) He shall maintain in his office a roster of all
attorneys admitted to practice before the court.

(d) He shall have custody of and be responsible
for all records, papers, and exhibits filed with the
court or a judge thereof, and shall have, under the
direction of the chief judge, supervision of the
library and all employees of the court, except the
judges' law clerk-secretaries, court reporters, and
the marshal.

(e) He shall endorse on every court paper the date
on which it was filed and shall not permit any orig-
inal paper, exhibit, record, or document to be
taken from his office without an order of the court
or one of the judges, except as provided in rule 12.

(f) He shall prepare for each judge, or for the
several divisions, whichever the case may be, with
the approval of the judge, or of the judges thereof,
calendars of cases regularly assigned to such judge
or divisions.

(g) He shall, with the approval of the chief judge,
assign a calendar clerk or clerks to attend all hear-
ings in New York. The calendar clerk or clerks
shall call the calendar and perform such other duties
as may be assigned. The court reporter, traveling
on circuit, shall act as calendar clerk. The court
reporter, traveling on circuit, shall also accept on
behalf of the clerk of the court such papers, exhibits,
or both, offered for filing in connection with cases
on the calendar or calendars of the circuit at that
time.

(h) The clerk of the court shall cause a perma-
nent record to be made in books kept for that purpose
of all motions, decisions, orders, judgments, decrees,
and commissions issued by any division or judge of
the court.

(i) The clerk of the court shall maintain in his
office a record containing the signatures of the clerk
and all deputies who have taken and subscribed to
the oath of office, required under 28 U. S. C. 1948
revision, § 951, which reads:

I, ------------------ having been appointed
. . . . . . . . . . . . --- ------- d o s o le m n ly s w e a r (o r a f-

firm) that I will truly and faithfully enter and record
all orders, decrees, judgments, and proceedings of
such court, and will faithfully and impartially dis-

charge all other duties of my office according to the
best of my abilities and understanding. So help me
God.

CROSS REFERENCES

Clerk and deputies, see section 871 of this title.

Rule 5. Submission-Diligence of prosecution of cases.

(a) The submission for decision of any case shall
be made in open court by the parties thereto or their
attorneys, or by stipulation, or by written request to
the court, or by the court on its own motion. Where
the plaintiff, petitioner, or appellant, or his attor-
ney, in a case does not appear when the same is
called, and after the opposite party has had oppor-
tunity to present evidence on the issues, it may be
deemed submitted and may be decided by the court
on the record as it appears therein.

(b) Whenever it shall be made to appear to a
division of this court or a judge before whom a
cause, action, or proceeding is pending that the
same is not being prosecuted with due diligence,
the court may, either upon its own motion or upon
the motion of any interested party, enter an order
dismissing the said cause, action, or proceeding for
lack of prosecution. (As amended effective July 1,
1955.)

Rule 6. Motions.
(a) Rehearings.-All motions for rehearings must

be in writing and filed with the clerk of the court
at New York within 30 days from the entry of judg-
ment in the case in which rehearing Is requested.
Such motion must clearly state the grounds upon
which the moving party relies for the granting of
such rehearing. If the grounds do not appear of
record, the motion must be supported by an affidavit
or affidavits setting forth in detail the facts upon
which such motion is predicated. A copy of such
motion for rehearing shall be served by the moving
party, either personally or by mail, upon the opposite
party or his attorney, and 15 days after such service
shall be allowed the opposite party or his attorney
in which to file and serve objections thereto. Oral
argument shall not be heard upon such motion ex-
cept by leave of the court. Any such motion or
opposition thereto may be accompanied by briefs
setting forth the facts and law upon which the parties
rely. All such motions for and all papers filed in
opposition thereto, shall be accompanied by a pro-
posed order, such as each party thereto desires to
have entered on the disposition of the motion, and
shall be referred by the chief judge to the judge or
division of the court having jurisdiction of the
subject matter.

(b) A motion for rehearing when applied for with-
In the time fixed by law, shall operate to suspend the
statutory limitation within which appeal may be
taken so as to run from the date of the disposition
of the motion. Any application for review of a re-
appraisement in which a timely motion for such
rehearing has been filed shall be dismissed without
prejudice as being untimely.

(c) Amendment of pleadings.-A party may
amend his protest, petition, appeal, application for
review, or other pleadings or process, at any time by
leave of court, and such leave shall be freely given
when Justice so requires.
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(d) All other motions.-All other motions, except
those made orally in open court or at the trial of a
case, shall be in writing and when in writing shall
be filed in the office of the clerk of the court at
New York and they shall be entered in the order of
their filing in books to be kept for that purpose, and
such motions shall, in due course, be referred to the
Judge or division of the court having jurisdiction in
the premises. Copies of all such motions shall be
served upon the opposite party or his attorney of
record, either personally or by mail, and proof of
such service shall accompany the filing of the motion
papers. The opposing party, or his attorney of rec-
ord, shall be allowed 15 days after service of a copy
of any motion upon him in which to reply to the
same: Provided, however, That in the case of motion
papers filed in connection with cases tried at ports
In the States of Washington, Oregon, California,
Nevada, Idaho, Utah, Arizona. New Mexico, Colorado,
Wyoming, and Montana, and outlying possessions,
the court may grant a period of 10 days, in addition
to the 15 days allowed, in which to file objections
thereto.

(e) All motions and papers in opposition thereto,
except motions to amend or oral motions made dur-
ing trials or hearings, shall be accompanied by a
proposed order such as each party may deem to be
the proper form of order to be entered in the
premises.

(f) All motion papers shall be addressed to the
division of the court or to the judge before whom
the matter is pending.

(g) Oral motions.-Oral motions made during
trials or hearings, whether in New York or on circuit,
shall be recorded in full by the reporter in attend-
ance.

(h) Frivolous protest or appeal.-Whenever it
shall appear to a Division of this Court, or a judge
thereof, upon motion of counsel for the Government
or upon its own motion, that any protest or appeal
for reappraisement is frivolous, the Division or Judge
shall, if such protest or appeal for reappraisement be
determined to be frivolous, assess penalties against
the person filing such protest or appeal, and such
protest or appeal shall be dismissed. Notice and an
opportunity to be heard shall be given to the per-
son filing such protest or appeal before any finding
or judgment is rendered.

CROSS REFERENCES
Amendment of pleadings, see section 2642 of this title.
Motion for rehearing or retrial, see section 2640 of this

title.

Rule 7. Testimony before trial.

Permission to take testimony before trial may be
granted for good cause shown. Application for such
permission must be filed with the clerk of the court
and a copy thereof served upon the opposite party
within the time fixed by the court or one of the
Judges.

Rule 8. Pre-trial procedure; formulating issues.

(a) In any action, the court may in its discretion
direct the attorneys for the parties to appear before
it for a conference to consider:

(1) The simplification of the Issues;

(2) the necessity or desirability of amendments
to the pleadings;

(3) the possibility of obtaining admissions of fact
and of documents which will avoid unnecessary
proof;

(4) the limitation of the number of expert wit-
nesses;

(5) such other matters as may aid In the disposi-
tion of the action.

(b) The court shall make an order which recites
the action taken at the conference, the amendments
allowed to the pleadings, and the agreements made
by the parties as to any of the matters considered.
and which limits the issues for trial to those not
disposed of by admissions or agreements of counsel;
and such order, when entered, controls the subse-
quent course of the action, unless modified at the
trial to prevent manifest Injustice.

FEDERAL RULES OF CIVIL PROCEDURE

Pre-trial procedure, see rule 16, Appendix to this title.

Rule 9. Appearances.

Parties may appear and manage their cases per-
sonally or by attorney duly admitted under the rules
of the court to practice at its bar.

Caoss REFERENCES

Appearance personally or by counsel, see section 1654 of
this title.

Rule 10. Attorneys.

(a) The bar of the United States Customs Court
shall consist of those persons heretofore admitted to
practice in the court who have signed the roll of
attorneys and those attorneys hereafter admitted in
the following manner:

(b) An applicant for admission to practice at the
bar of the court may be admitted before any judge
upon motion made by a member in good standing of
the bar of the court, following the filing of an ap-
plication in a form prescribed by the court, when
such applicant is shown to have been admitted to
practice law in the United States courts or in the
courts of any state, territory, the District of Colum-
bia, or outlying possessions of the United States, and
is a member in good standing of the bar of one of
such courts. Upon being admitted each applicant
shall subscribe to the following oath:

I ---------------------- do solemnly swear (or
affirm) that I will demean myself as an attorney
and counselor-at-law of this court uprightly and
according to law, and that I will support the Con-
stitution of the United States. So help me God.

(c) Admission to practice at the bar of the court
will be granted only upon the court's being satisfied
that the applicant possesses the necessary qualifica-
tions as to professional standing, experience, and
character.

Rule 11. Disbarment.

(a) Whenever a certificate shall be received from
the clerk of any court, or a petition shall be filed
with the clerk of the court, supported by an affidavit,
setting forth any. of the following facts concerning
a member of the bar of the court:

(1) That he has been disbarred from practice in
any court of the United States or State court, to
which he was previously admitted;
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(2) that he has been convicted of an indictable
offense involving moral turpitude;

(3) that he has been guilty of dishonest or grossly
unethical practices;
the clerk shall forthwith deliver said petition or
certificate to the chief judge of the court who, after
a copy thereof has been served upon the attorney
named in the petition and the expiration of 10 days
thereafter, during which time such attorney shall be
permitted to file an answer to said petition, shall
examine the petition and answer, and determine
whether they contain probable cause for invoking
the disciplinary powers of the court. If he shall so
determine, he shall forthwith enter an order desig-
nating three judges to hear the matter. The order
shall provide for a hearing within not more than 40
days nor less than 20 days after service, and a copy
thereof shall be served upon the attorney named in
the petition. The chief judge may designate an at-
torney-at-law to prosecute the proceeding in behalf
of the petitioner.

(b) The attorney named in the petition may ap-
pear in person and may be represented by an at-
torney, and shall have the right to file, prior to
such hearing, any answer, in addition to that here-
inbefore provided, as the proceedings, in his opinion,
might warrant.

(c) Upon such return the chief judge shall assign
three judges of the court to hear and determine the
matter and they may enter an order disbarring,
suspending, or otherwise disciplining such member
of the bar, or dismissing the proceedings, or making
such other disposition of the case as may be war-
ranted by the record before them.

Rule 12. Access to papers.

(a) All papers in cases filed with the court shall
be kept in the office of the clerk until such cases have
been duly submitted, except as provided in rule 3
as it relates to cases arising and heard at places
other than at the port of New York, when they shall
be delivered by the clerk to the judge to whom the
case has been assigned for decision: Provided, how-
ever, That the Assistant Attorney General, directly
or through a designated representative or represent-
atives, may be permitted, upon receipting therefor,
to take any such papers required by him, to be re-
tained by him not longer than 3 days: And provided
further, That attorneys of record in such cases, upon
receipting therefor, may be permitted to take said
papers to the office of any Government officer or em-
ployee in the appraiser's office or building at New
York for the purpose of conference with a view to
preparation of the case for trial or disposition, said
papers to be returned by said attorney to the files of
the court on the same day. All papers in all cases
shall be returned to the office of the clerk at least 3
days prior to the calendar call of the same: Provided,
also, That the chief judge may forward any such
papers to the collector or appraiser when requested
by attorneys of record in such cases, or others en-
titled thereto, for the purpose of preparing stipula-
tions, and for other reasons, when, In his opinion, it
Is necessary and proper.

(b) In all cases, parties plaintiff or defendant,
and their attorneys. may have access to all papers

for examination in the office of the clerk, but papers
withdrawn from the files at the request of any plain-
tiff or defendant, or their respective attorneys, shall
be restored to the files within 3 days from the date of
such withdrawal.

(c) No person, not authorized so to do, shall make
any mark or notation on any of said papers on file
with the court: Provided, however, That the exam-
iners and other Government officers may, under the
direction of the court, make suitable marks or no-
tations on said papers for the purpose of identifying
Items of merchandise.

Rule 13. Protests, reappraisements, and petitions.

(a) The clerk of the court shall, upon the receipt
or filing of protests, appeals, applications for re-
view, and petitions for remission of additional
duties, cause the same to be numbered, carded, re-
corded, and jacketed with their accompanying
papers in the order of their receipt or filing, and
shall file the same in his office for disposition in
accordance with these rules.

(b) After a protest, appeal, application for re-
view, or a petition for the remission of additional
duties has been received by or filed with the court,
the court will not recognize any stipulation relative
thereto unless it is signed by the parties involved or
their respective counsel, or unless it is made in open
court at a regular hearing.

(c) Upon receipt of any appeal for reappraise-
ment or protest on and after the effective date of
this rule, the clerk of the court shall cause a notice
of its receipt in this court to be mailed or de-
livered to the appellant or protestant, or to his or
their counsel if represented by an attorney, and
to the defendant and any party in interest, or his
or their counsel, in the matter.

Appeals for reappraisement and protests so re-
ceived arising at the port of New York, or as to
which hearing at that port has been requested,
shall be placed by the clerk in the order of their
receipt upon separate general calendars of the sev-
eral divisions and judges of this court having cog-
nizance of the subject matter. Such appeals and
protests may be withdrawn from the general cal-
endars upon motion of either party, or by the court
on its own motion, and, in any case, upon notice
of trial filed with the clerk of the court in accord-
ance with the provisions of Rule 3 (t).

Appeals or protests so noticed for trial, and ap-
peals or protests which have remained upon any
general calendar for 180 days from the date of re-
ceipt, shall be placed by the clerk upon the next
regular monthly calendar of the division or judge
having cognizance of the subject matter.

In the case of appeals for reappraisement and
protests arising at ports other than the port of
New York, or as to which hearing has been re-
quested at a port other than New York, the pro-
cedure set forth in Rule 3 (in) to (t), inclusive,
shall be followed.

Rule 14. Notice of appearance and substitution.

(a) Attorneys authorized to appear in suits or
proceedings pending before the court shall file notice
thereof In writing with the clerk of the court, who
shall cause the same to be attached to the papers
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in the case. Such notice shall state the court's num-
ber of the case, the name of the plaintiff, and the
name and address of the attorney so appearing. A
party to any suit or proceedings who may desire to
substitute an attorney in place of the one of record
may do so by filing an application therefor express-
ing his consent thereto, signed by himself and the
attorney of record. If such application is granted,
such notice of appearance shall be filed with the
papers in the form herein provided. If an attorney
of record refuses to consent to a substitution, the
court, on motion, may order that such substitution
be made.

(b) If a protest, petition, or other paper initiating
a proceeding bears the name and address of any
member or members of the bar of the United States
Customs Court, he or they shall be recognized as
the attorney or attorneys of record and no separate
notice of appearance shall in such case be required.
Rule 15. Assignment of reappraisements, applications

for review, and hearings thereon.
(a) Appeals for reappraisement to be heard at the

port of New York shall be assigned by the chief judge
for hearing and determination as nearly as possible
to each judge as classification subjects are distrib-
uted by each of the divisions to the members thereof,
and the judge to whom a case is so assigned shall set
the same for hearing before himself.

(b) Appeals for reappraisement assigned for hear-
ings at ports other than New York shall be heard and
determined by the judge presiding, regardless of the
subject involved, except that in cases where the testi-
mony, by reason of continuances, is taken before
different judges, sitting at different times on the
hearing of any such appeal for reappralsement, the
appeal shall be decided by the judge before whom
the case is finally submitted.

(c) Applications for review of reappraisement de-
cisions shall be set for hearing before a division
other than the one of which the judge rendering the
decision appealed from is a member.

CROSS REFERENCES

Assignment of reappraisement cases to single judge. see
section 2631 of this title.

Rule 16. Suspensions.
(a) Any protest, appeal for reappraisement, ap-

plication for review, or petition for the remission of
additional duties, covering a question involved in
any suit pending in the United States Court of Cus-
toms and Patent Appeals or the Supreme Court of
the United States, or a question concerning which
a test case is pending in the United States Customs
Court, may be suspended, in the discretion of the
court, on satisfactory proof that a test case involv-
ing the same issue of fact or question of law is then
pending.

(b) The court may require properly verified
samples of the merchandise in dispute before order-
ing the suspension of protests.

(c) When any case shall have been ordered sus-
pended under these rules, said case shall be placed
in the files of the office of the clerk of the court to
be there held until the issues involved in the test
case shall have been finally determined or the case
abandoned. After the time for filing an application

for review, appeal to the United States Court of
Customs and Patent Appeals, or the application for
a writ to the United States Supreme Court has ex-
pired, such cases shall then be placed on the next
docket of the court having jurisdiction of the same.

(d) Whenever an issue has been finally deter-
mined, or the trial court is satisfied that in any case
good cause does not exist for suspension, or that
good faith or due diligence is not being observed
in the prosecution of any issue the subject of suspen-
sion, said court may order such case or cases upon
the calendar for hearing and decision.

(e) Any case which has been suspended may be
removed from the suspended file at the request of a
party for trial, stipulation, or other disposition.

Rule 17. Copy of testimony to be filed at ports other
than New York.

(a) In cases tried by parties or attorneys at places
other than New York, the court may, upon applica-
tion of said parties or attorneys, cause a copy of the
transcript of record to be forwarded to the collector
of said port, and due notice of said action given to
said parties or attorneys; said copy to be open to the
inspection of said parties or attorneys for a period
not exceeding 20 days subsequent to its receipt by
the collector, after which the collector shall return
said copy to the office of the clerk of the court.

(b) The collector shall not permit such copy of
transcript of record so forwarded to him to be re-
moved from his office.

Rule 18. Form of process.
All process issued by the court, or the judges

thereof, shall be in the name of the President of the
United States, and shall be under the seal of the
court.

CROSS REFERENCES

Power of courts to issue writs, see section 1651 of this
title.

Seal of court, see rule 1.

Rule 19. Marshal.

(a) The marshal and his deputies and assistants,
appointed by the chief judge, shall attend court at
all its sessions at New York, the official station of
the court, and shall serve and execute such process
and orders as directed by the court.

(b) At all sessions of the court at ports other than
New York, the United States marshal or his deputy
for the district in which a session of the United
States Customs Court is being held shall act as the
marshal for the United States Customs Court and
shall be present at all sessions of the court in his
district, and when serving as such shall execute all
lawful writs, process, or orders as directed by the
court.

(c) It shall be the duty of the marshal of the court
to give timely notification to the United States mar-
shals of the districts outside New York, the official
station of the court, wherein the court has dockets
set for hearing on circuit, of the time and place of
such hearings.

(d) The marshal of the court shall be the pur-
chasing agent for requisition purposes with reference
to its furniture, equipment, and supplies of all kinds
and character, and shall be custodian of the court-
rooms at New York.
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(e) He shall have charge of all transportation
requests to be used by the court or any of its person-
nel.

(f) He shall perform such other duties as directed
by the chief judge or the court.

CROSS REFERENCES

Marshal, appointment and tenure, see section 872 of
this title.

Power of court or judge to preserve order, see section
1581 of this title.

Service and execution of process and orders of court
by marshal, see section 872 of this title.

Rule 20. Records introduced in evidence.

When a case is under consideration which Involves
questions of law and fact substantially the same in
character as were involved in another case which has
been previously decided, or tried and submitted to
the court for decision, the record, or any part there-
of, in such previous case may, within the discretion
of the court, be admitted in evidence in the pending
case upon motion of either party: Provided, That
upon the request of either party desiring to re-exam-
ine or cross-examine one or more of the witnesses
Who testified in said previous case and who are with-
in the jurisdiction of the court, the court shall issue
subpoenas requiring the attendance of any such wit-
nesses for such purpose: And provided further, That
any such witnesses, when produced, shall stand in
the same position with reference to both parties as
they stood in the original case. Notice of intention
to make such motion to incorporate any such record
shall be served on the opposite party at least 10
days before trial, except that at trials at ports other
than New York the notice shall be served at least
15 days before trial, unless such notice is waived.
Service upon the United States of such notice shall
be made upon the Assistant Attorney General in
Charge of Customs at New York City.

Rule 21. Commissions--Letters rogatory-Depositions.

(a) Commissions or letters rogatory shall be
issued In the name of the President of the United
States and under the seal of the court to examine
witnesses resident in another country or in a distant
part of the United States, whenever it shall appear
to the satisfaction of a judge, or a division, before
whom the case is pending, that the testimony of said
witnesses is necessary and important in such case
and that the attendance of such witnesses cannot
reasonably be had.

(b) Commissions or letters rogatory to take depo-
sitions shall be issued only upon order pursuant to
a motion made in writing, accompanied by affidavit
duly verified, setting forth the names and addresses
of the witnesses whose testimony is sought, the facts
which are expected to be proved by them, the neces-
sity for their testimony, and why their attendance
at the trial cannot reasonably be had.

(c) A copy of the affidavit and notice of motion
shall be served upon the opposite party or his attor-
ney not less than 5 days before the day upon which
the application is to be presented to the judge or
the judges of the division for consideration.

(d) Any opposition to such motion shall be filed
with the clerk of the court, not less than 1 day
before the day upon which the application is to be

presented to the judge or the judges of the division
for consideration, and a copy of such opposing papers
served upon the moving parties.

(e) Depositions may be taken by stipulations upon
such terms, at such times, and upon such conditions
as may be agreed upon in the stipulation by the
parties thereto, the witnesses in every instance to be
placed under oath, which shall be administered by
an American consul or consular officer or by some
officer authorized to administer oaths by the laws of
the state, territory, the District of Columbia, out-
lying possession, or country where the deposition Is
taken.

(f) Interrogatories and cross-interrogatories for
the examination of witnesses under a commission
or letters rogatory shall be filed with the clerk of
the court and a copy served upon the opposite party
within the time fixed by the court. If there be objec-
tions either to the Interrogatories or cross-interroga-
tories, such objections shall be filed with the clerk
of the court and may be passed upon by the judge
or the division of the court having jurisdiction of
the subject matter, or may be filed with the papers
and passed upon at the trial.

(g) Such commissions or letters rogatory to take
depositions may be Issued to an American consul, or
to a court, notary public, or other officer authorized
to administer oaths by the laws of the state, terri-
tory, the District of Columbia, outlying possession,
or country where the deposition is taken, and for-
warded within a time set by the court, by the attor-
ney, or applicant, together with the interrogatories
and cross-interrogatories attached. The answers of
each witness under oath to both direct and cross-
interrogatories shall be in writing and subscribed to
by said witness. Thereupon the commissioner, or
authority to whom letters rogatory are directed, shall
return the same to the clerk of the court, through
proper channels, and the testimony so taken may be
read upon the trial of the case and shall be con-
sidered with the same force and effect as though the
witness were personally present, subject to any and
all objections as to competency, materiality, and
relevancy, which objections may be made at the
time said deposition is offered.

(h) Upon the return of the deposition the clerk
shall open and file it forthwith in his office and give
notice thereof by mall to the parties, or their respec-
tive counsel. Any written motion to suppress such
deposition shall be filed with the clerk of the court
within 15 days after the mailing of said notice: Pro-
vided, That 10 additional days shall be allowed in
cases In which the party making such motion has
its office located In the State of Washington, Oregon,
California, Nevada, Idaho, Utah, Arizona, New Mex-
ico, Colorado, Wyoming, or Montana, or an outlying
possession. Such motion to suppress may also be
made orally at the time of trial. If not so made, such
motion to suppress shall be deemed waived.

(I) All costs, charges, and expenses, Incident to
taking depositions shall be borne by the party mak-
ing application for the same unless otherwise pro-
vided for by stipulation or order of the court.

Rule 22. Exhibits-Disposition.

(a) Exhibits introduced in evidence in all classes
of cases heard by a division or a judge shall remain
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in the custody of the clerk of the court for such time
as they may be required, and shall not be surrendered
before final judgment is rendered in the case in which
they were introduced, except by order of the division
or Judge having Jurisdiction of the case.

(b) If the case in which said exhibits are ad-
mitted as evidence is appealed to the United States
Court of Customs and Patent Appeals, or to the Su-
preme Court of the United States, said exhibits are
to remain in the custody and control of the clerk
until the final adjudication of the issue involved, and
thereafter be delivered to the party of record as
provided for in paragraph (c) for exhibits in cases
not appealed: Provided, That if such exhibits are of
more than ordinary value, upon order of the court
they may be withdrawn from the custody of the court
pending appeal.

(c) When there are exhibits in a decided case, if an
appeal is not taken by either party within the time
allowed by law, the clerk may notify the party or
parties of record within 6 months thereafter to re-
move said exhibits, and if not removed 'within 30
days after such notice the said exhibits may be de-
stroyed: Provided, however, That upon request of a
party or his attorney and for good cause shown, the
time in which exhibits in a decided case shall be re-
tained on file may be extended.

Rule 23. Opinions and judgments.

(a) All opinions, orders, decrees, decisions, and
judgments rendered by a judge of the court sitting
in reappraisement, and all opinions, decisions, orders,
decrees, and judgments concurred in by a majority
of the Judges when functioning as a division, and all
concurring and dissenting opinions shall be dated,
entered, and filed by the clerk of the court in an
appropriate book or books kept for that purpose, and
shall be preserved as a part of the permanent records
of the court. The date of such entering and filing
shall be deemed to be the date of entry of such de-
cision and judgment.

(b) A copy of judgment order, together with the
opinion upon which such judgment is based and a
copy of any concurring or dissenting opinion, shall
be forwarded to the parties or their attorneys and
also to the collector of customs for the district in
which the merchandise affected thereby was im-
ported.

(c) The clerk shall also forward a copy of every
decision to the Secretary of the Treasury and to such
other persons as the chief judge may direct.

(d) Until a judgment order has been duly entered,
the decision shall not be accessible to anyone,
whether a party to the proceeding or not.

Rule 24. Procedure in cases appealed to Court of
Customs and Patent Appeals.

(a) Upon receipt of a mandate from the United
States Court of Customs and Patent Appeals, direct-
ing the return of a record on appeal, the clerk shall
prepare the full record of said case and notify coun-
sel for the parties that it is available for inspection.

(b) Thereafter, the clerk shall certify as to the
correctness of such record and transmit it, under
the seal of the court, to the clerk of the United
States Court of Customs and Patent Appeals.

Rule 25. Remission of additional duties.

Petitions for remission of additional duties, accru-
ing by reason of advances made on final appraise-
ment of merchandise, shall be in writing, signed and
filed, in duplicate, by the importer, consignee, or
agent with the collector of customs at the port of
entry at any time after final appraisement, but
within 60 days after liquidation. The petition shall
set forth in concise form the relief sought and the
facts desired to be proved before the court. The
collector shall forthwith transmit to the United
States Customs Court the original thereof. The in-
voice, entry, and related papers shall thereafter be
transmitted to the clerk of the United States Cus-
toms Court as promptly as possible, but not later
than 60 days from the date of filing of the original
petition, unless additional time is allowed in writing
by the court or a judge thereof. As amended, effec-
tive Feb. 25, 1952.

Caoss REFERENCES

Exclusive jurisdiction of court of petitions for remis-
sion of additional duties, see section 1582 of this title.

Remission of additional duties, see section 1489 of Title
19, Customs Duties.

Rule 26. Photostatic copying of documents.

Where a judge or judges of the court permit the
photostatic copying of documents, it shall be the
duty of the clerk of the court to have this work per-
formed and the expenses incident thereto shall be
borne by the moving party.

Rule 27. Monthly meetings of judges.

(a) The judges shall meet on the last Monday in
each month at 2 o'clock in the afternoon, except
during the months of July, August, and September.

(b) Special meetings may be called by the chief
judge at such times as he may deem necessary and
shall be called by him upon the written request of
any two judges.

Rule 28. Indorsement of papers.

(a) All pleadings, stipulations, and other papers
must be properly indorsed by the party filing the
same. Such indorsement shall include the number
of the protest, appeal, petition, claim, or application,
the name of the importer, the title of the suit or pro-
ceeding, the nature of the document, and the name
and address of the attorney or person filing the same.

(b) Every motion, brief, memorandum, pleading,
or other paper, addressed to the court, shall be type-
written or printed on plain white paper, of good
quality, and shall have a suitable cover containing
the title of the court and of the cause and the name
and address of the attorney. One copy of any such
paper shall be served upon opposing counsel, and
the original shall be filed with the clerk of the court.

Rule 29. Designations of parties to cases.

In all actions or suits within the jurisdiction of
the United States Customs Court, whether involving
acts of the appraiser or acts or decisions of the col-
lector or his refusal to act or decide, the party in-
stituting the action shall, in the caption and plead-
ings. be designated as the "plaintiff" and the opposite
party the "defendant," except when applications for
review are taken from the decision of a judge sitting
in reappraisement to a division of three for review,
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the applicant for review in such case shall be styled
the "appellant" and the opposite party the "appel-
lee," and in the case of petitions for remission of
additional duties the applicant shall be styled the
"petitioner" and the opposite party the "respondent."

Rule 30. Exclusion of witnesses.
On the examination of a witness in a case all other

witnesses may be excluded in the discretion of the
court from the place of hearing, if requested by
either party, or by the court on its own motion.
This rule shall not apply to the parties or their
attorneys.

Rule 31. Applications for review, assignments of
errors, and briefs.

(a) Where an application for review is filed by a
consignee, or his agent or attorney, a copy thereof
shall be filed with or mailed to the clerk of the court
by the appellant or his attorney. At the time of
filing or mailing such application for review, there
shall also be filed with, or mailed to, the clerk of the
court four copies of a brief statement in writing,
concisely setting forth any questions of law or fact,
or both, as to which the appellant considers the
lower court erred, and such assignment of errors
shall form a part of the record in the case.

(b) The clerk of the court shall notify the appel-
lant and the appellee, or their attorneys, when he
has certified a reappraisement record for review, as
provided by rule 32.

(c) Within 30 days after the date of said notice of
certification the appellant or his counsel shall, if
he files a brief, serve one copy thereof on appellee
or his counsel, and within 15 days thereafter the
party so served shall, if he files a brief, serve one
copy thereof on the opposing party or his counsel,
and both parties shall, at the time of serving the
opposing party or his counsel, file four copies of said
brief with the clerk of the court: Provided, That if
the case originates in the State of Washington,
Oregon, California, Nevada, Idaho, Utah, Arizona,
New Mexico, Colorado, Wyoming, or Montana, or
beyond the limits of the continental United States,
there shall be allowed 10 days' additional time for
the serving and filing of said brief.

(d) An application for review shall not be placed
upon a calendar for argument until the time for
filing briefs has expired.

Rule 32. Certification of reappraisement record on
review.

(a) The clerk of the court shall prepare and cer-
tify a complete list of all of the papers and docu-
ments, including transcript of testimony, exhibits,
record of proceedings, copy of the decision and
judgment, for use on review of the decision in re-
appraisement. The clerk of the court, under the
seal of the court, shall certify to the correctness of
such record and a copy of such certificate shall be
forwarded to the parties appellant, appellee, or their
counsel.

(b) All parties to a case, upon review of a re-
appraisement decision, shall be deemed to have
waived any and all objections to the correctness of
the record certified to, as provided herein, if they
shall fail to make objection thereto at or before the

argument of such case. If such objection is made
by any party to the case, or by his attorneys, within
the time specified, accompanied by a request that
the record be settled by the trial court, the case shall
be remanded to the trial court for such further pro-
ceedings as may be necessary to furnish the appel-
late court a proper record.

Rule 33. Briefs.
In every contested case a brief shall be filed by

each of the parties within the time respectively al-
lowed therefor by the court, unless specially excused
therefrom by the court. Time for the filing of briefs
in other contested matters, such as motions, objec-
tions, etc., may be requested by either or both of the
parties, or such briefs may be ordered by the court
to be filed within certain times.

Every brief of more than 15 pages shall contain
a subject index with page references, to be supple-
mented by a list of authorities referred to, together
with references to pages thereof. Briefs filed on the
merits in reappraisement appeals and applications
for review shall contain proposed findings of fact
and conclusions of law. Each party shall serve a
copy of his brief upon his adversary party and file
proof of such service at the time of filing his brief.

Failure to file any of the briefs provided for by this
rule shall not be deemed to be a waiver on the part
of the supporting party, or a withdrawal of the op-
position by the opposing party, but the court may,
upon its own motion or on the motion of a party,
take such action in the premises, including the strik-
ing or granting of the motion, or, in cases submitted
for decision, the rendering of judgment or other
relief in the case without further briefs or hearing, or
the entry of a rule to file supporting or opposing
briefs, as it may in its discretion determine.

Rule 34. Oral arguments.

At the time of submission or subsequent to the
filing of briefs in all cases the court may, either at
the request of counsel or on its own motion, direct
oral argument and shall fix the time and date of
such argument.

Rule 35. Amicus curiae.
(a) The court, or any judge or division thereof,

may sua sponte in any case invite any member or
members of the bar of the court to serve the court
as amicus curiae.

(b) On the trial of an issue involving the con-
struction of any paragraph or provision of tariff or
customs law, the court may permit counsel other
than those engaged in the trial of any such issue
to appear as amicus curiae and file a brief on the
legal questions involved. Such amicus curiae, so
permitted by leave of court to file a brief, may not
participate in the trial of the issues involved. Copies
of every such brief filed by amicus curiae shall be
served upon the counsel for the respective parties
engaged in the trial of the cause within the time
prescribed by the court.

Rule 36. Exception to court rulings or orders.
Formal exceptions to rulings or orders of the

court are unnecessary; but for all purposes for which
an exception has heretofore been necessary it is suffli-
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clent that a party, at the time the ruling or order
of the court is made or sought, makes known to the
court the action which he desires the court to take
or his objection to the action of the court and his
grounds therefor; and, if a party has no opportunity
to object to a ruling or order at the time it is made,
the absence of an objection does not thereafter
prejudice him.

Rule 37. Time.

(a) In computing any period of time prescribed

or allowed by these rules, or by order of the court,
the day of the act, event, or default after the desig-
nated period of time begins to run is not to be in-
cluded. The last day of the period so computed is
to be included, unless it is a Saturday, Sunday or a
legal holiday,* in which event the period runs until
the end of the next day which is neither a Saturday,
Sunday nor a holiday.

(b) Whenever a limitation of time within which
an act shall be performed is fixed by rule, it may
be extended upon application to the court or a
judge thereof for good cause shown. (As amended
effective July 1, 1955.)

Rule 38. Consolidation of actions.

When actions involving a common question of law
or fact are pending before the court, it may order a
joint hearing or trial of any or all the matters in
issue in the actions; it may order all the actions
consolidated; and it may make such orders concern-
ing proceedings therein as may tend to avoid un-
necessary costs or delay.

FEDERAL RULES OF CRIMINAL PROCEDURE

Consolidation of actions, see rule 42, Title 18. Appendix,
Crimes and Criminal Procedure.

Rule 39. Assignment of reappraisement cases.

All reappraisement cases coming before the United
States Customs Court shall be assigned by the chief
judge, according to the subject matter thereof, to
the several judges of said court. A schedule of said
assignments shall be furnished to each judge.

CROSS REFERENCES

Assignment to single Judge of appeals for reappraise-
ment, see section 2631 of this title.

Rule 40. Assignment of protests against decision un-
der Executive order.

Protests against the action of the collector, based
upon or justified by Executive order, shall be as-
signed to the division having jurisdiction over pro-
tests covering the class of merchandise affected by
such Executive order.

Rule 41. Assignment of subjects.
All protest cases filed in the office of the clerk shall

be assigned to the several divisions of the court as
follows:

To FIRST DIVISIoN-TAaIFF ACT OF 1930

Schedule 1.-All cases involving the classification
of merchandise under paragraphs 1 to 97, inclusive.

*The legal holidays in New York are January 1,
February 12, February 22. May 30, July 4, the first Mon-
day in September, October 12, Election Day, November
11, Thanksgiving Day. and December 25.

Schedule 2.-All cases involving the classification
of merchandise under paragraphs 202 to 206 and
217 to 236, inclusive.

Schedule 4.-All cases involving the classification
of merchandise under paragraphs 401 to 412, in-
clusive.

Schedule 6.-All cases involving the classification
of merchandise under paragraphs 601 to 605,
inclusive.

Schedule 7.-All cases involving the classification
of merchandise under paragraphs 717 to 721, in-
clusive.

Schedule 11.-All cases involving the classification
of merchandise under paragraphs 1101 to 1122,
inclusive.

Schedule 15.-All cases involving the classification
of merchandise under paragraphs 1501 to 1503, in-
clusive; 1506, 1511 to 1514, inclusive; 1516, 1518 to
1520, inclusive; 1524 to 1528, inclusive; 1530 to 1542,
inclusive; 1545, 1546, 1549 to 1551, inclusive; and
1553, and also cases involving the question of draw-
back.

REVENUE ACT OF 1932
All cases involving the merchandise assessed under

subsections (c) (1), (4), (5), and (6) of section
601.

To SECOND DIvIsION-TARiF ACT OF 1930

Schedule 2.-AU cases involving the classification
of merchandise under paragraph 208.

Schedule 3.-All cases involving the classification
of merchandise under paragraphs 301 to 398, in-
clusive.

Schedule 9.-All cases involving the classification
of merchandise under paragraphs 901 to 924, in-
clusive.

Schedule 10.-All cases involving the classification
of merchandise under paragraphs 1001 to 1023, in-
clusive.

Schedule 12.-All cases involving the classification
of merchandise under paragraphs 1201 to 1211, in-
clusive.

Schedule 13.-All cases involving the classification
of merchandise under paragraphs 1301 to 1313, in-
clusive.

Schedule 14.-All cases involving the classification
of merchandise under paragraphs 1401 to 1413, in-
clusive.

Schedule 15.-All cases involving the classification
of merchandise under paragraphs 1504, 1505, 1529,
1543, 1544, 1554, and cases involving the refusal of
the collector to liquidate an entry, his exclusion of
merchandise from entry, and his refusal of delivery.

REVENUE ACT OF 1932

All cases involving merchandise assessed under

subsection (c) (7) of section 601.

To THnD DivrsIoN-TARiU ACT OF 1930
Schedule 2.-All cases involving the classification

of merchandise under paragraphs 201, 207, and 209
to 216, inclusive.

Schedule 5.-All cases involving the classification
of merchandise under paragraphs 501 to 506, in-
clusive.
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Schedule 7.-AU cases involving the classification
of merchandise under paragraphs 701 to 716 and 722
to 783, inclusive.

Schedule 8.-All cases involving the classification
of merchandise under paragraphs 801 to 815, in-
clusive.

Schedule 15.-All cases involving the classification
of merchandise under paragraphs 1507, 1508 to 1510,
inclusive; 1515, 1517, 1521 to 1523, inclusive; 1547,
1548, 1552, 1555 to 1558, inclusive; and cases involv-
ing solely clerical error and administrative questions,
except as hereinbefore otherwise provided. The
term "administrative questions" as used in this para-
graph shall include the following: American fish-
eries, countervailing duty, currency value, entered
value, fines, abandonment of merchandise, breakage.
capacity of bottles, charges, merchandise not legally
marked, rotten fruit, American goods returned,
household effects, personal effects, shrinkage, short-
age, ships' equipment, weight and tare.

Title II.-A cases in which it is claimed that the
merchandise is entitled to free entry under para-
graphs 1807 to 1811, inclusive.

REVENUE ACT OF 1932

All cases involving merchandise assessed under
subsection (c) (2) except textiles and all merchan-
dise assessed under subsection (3) of section 601.

REFERENCES IN TEXT
Paragraph 1808, in the enumeration of paragraphs 1807

to 1811, inclusive, referred to in the text under the head-
ing of assignment of subjects to Third Division, was re-
pealed by act Aug. 8, 1953, ch. 397, § 10 (1), 67 Stat. 513,
and is covered by section 1308 (12) of this title.

Rule 42. Effective date-Abrogation of prior rules.
These rules shall become effective November 1,

1949. The rules heretofore promulgated and all
amendments thereof are rescinded, but this is not
to affect any proper action taken under them before
these rules become effective.

CROSS REFERENCES
Rule-making power, see section 2071 of this title.
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