
TITLE 35-PATENTS

HISTORICAL AND REvIsIoN NOTES

Based on Title 35, U.S.C., 1946 ed., 1 40 (R.S. 4884,
amended May 23, 1930, ch. 312, 1 1, 46 Stat. 376).

The reference to plants Is omitted for inclusion in
another section and the reference to the title is short-
ened since the title is of no legal significance.

The wording of the granting clause is changed to
"the right to exclude others from making, using, or
selling", following language used by the Supreme
Court, to render the meaning clearer.

"United States" Is defined in section 100.

AMENDMENTS

1980-Pub. L. 96-517 substituted "payment of fees"
for "payment of issue fees".

1965-Pub. L. 89-83 added "subject to the payment
of issue fees as provided for in this title".

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-517 effective Dec. 12,
1980, see section 8(a) of Pub. L. 96-517, set out as a
note under section 41 of this title.

EFFECTIVE DATE OF 1965 AMENDMENT

Amendment by Pub. L. 89-83 effective three months
after July 24, 1965, see section 7(a) of Pub. L. 89-83,
set out as a note under section 41 of this title.

CROSS REFERENCES

Design patent, term of, see section 173 of this title.
Plant patents, grant of, see section 163 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in section 155 of this title.

§ 155. Patent term extension

Notwithstanding the provisions of section
154, the term of a patent which encompasses
within its scope a composition of matter or a
process for using such composition shall be ex-
tended if such composition or process has been
subjected to a regulatory review by the Federal
Food and Drug Administration pursuant to the
Federal Food, Drug, and Cosmetic Act leading
to the publication of regulation permitting the
interstate distribution and sale of such compo-
sition or process and for which there has there-
after been a stay of regulation of approval im-
posed pursuant to section 409 of the Federal
Food, Drug, and Cosmetic Act which stay was
in effect on January 1, 1981, by a length of time
to be measured from the date such stay of regu-
lation of approval was imposed until such pro-
ceedings are finally resolved and commercial
marketing permitted. The patentee, his heirs,
successors or assigns shall notify the Commis-
sioner of Patents and Trademarks within
ninety days of the date of enactment of this
section or the date the stay of regulation of ap-
proval has been removed, whichever is later, of
the number of the patent to be extended and
the date the stay was imposed and the date
commercial marketing was permitted. On re-
ceipt of such notice, the Commissioner shall
promptly issue to the owner of record of the
patent a certificate of extension, under seal,
stating the fact and length of the extension
and identifying the composition of matter or
process for using such composition to which
such extension is applicable. Such certificate
shall be recorded in the official file of each
patent extended and such certificate shall be
considered as part of the original patent, and

an appropriate notice shall be published in the
Official Gazette of the Patent and Trademark
Office.

(Added Pub. L. 97-414, § 11(a), Jan. 4, 1983, 96
Stat. 2065.)

REFERENCES IN TEXT

The Federal Food, Drug, and Cosmetic Act, referred
to in text, is act June 25, 1938, ch. 675, 52 Stat. 1040, as
amended, which Is classified generally to chapter 9
(1 301 et seq.) of Title 21, Food and Drugs. Section 409
of the Federal Food, Drug, and Cosmetic Act is classi-
fied to section 348 of Title 21. For complete classifica-
tion of this Act to the Code, see section 301 of Title 21
and Tables.

Date of enactment of this section, referred to in
text, means date of enactment of Pub. L. 97-414,
which was approved Jan. 4, 1983.

CHAPTER 15-PLANT PATENTS

Sec.
161. Patents for plants.
162. Description, claim.
163. Grant.
164. Assistance of Department of Agriculture.

§ 161. Patents for plants

Whoever invents or discovers and asexually
reproduces any distinct and new variety of
plant, including cultivated sports, mutants, hy-
brids, and newly found seedlings, other than a
tuber propagated plant or a plant found in an
uncultivated state, may obtain a patent there-
for, subject to the conditions and requirements
of this title.

The provisions of this title relating to patents
for inventions shall apply to patents for plants,
except as otherwise provided.
(June 19, 1952, ch. 950, 66 Stat. 804; Sept. 3,
1954, ch. 1259, 68 Stat. 1190.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., 1 31, part (R.S.
4886, amended (1) Mar. 3, 1897, ch. 391, 11, 29 Stat.
692, (2) May 23, 1930, ch. 312, 1 1, 46 Stat. 376, (3) Aug.
5, 1939, ch. 450, § 1, 53 Stat. 1212).

The provision relating to plants in the correspond-
ing section of existing statute is made a separate sec-
tion.

AMENDMENTS

1954-Act Sept. 3, 1954, provided that plant seed-
lings, discovered, propagated asexually, and proved to
have new characteristics distinct from other known
plants are patentable.

CRoss REFERZNcES

Patentability of inventions generally, see section 100
et seq. of this title.

Plant Variety Protection, see section 2321 et seq. of
Title 7, Agriculture.

§ 162. Description, claim

No plant patent shall be declared invalid for
noncompliance with section 112 of this title if
the description is as complete as is reasonably
possible.

The claim in the specification shall be in
formal terms to the plant shown and described.

(July 19, 1952, ch. 050, 66 Stat. 804.)
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TITLE 35-PATENTS

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., 1 33, part (R.S.
4888, amended (1) Mar. 3. 1915, ch. 94. 1 1, 38 Stat. 958,
(2) May 23, 1930, ch. 312, 12, 46 Stat. 376).

The first paragraph is the provision in R.S. 4888 (see
section 112). The second paragraph is not in the stat-
ute but represents the actual practice.

§ 163. Grant

In the case of a plant patent the grant shall
be of the right to exclude others from asexually
reproducing the plant or selling or using the
plant so reproduced.

(July 19, 1952, ch. 950, 66 Stat, 804.)

HISTORICAL AND REVISION NOTES
Based on Title 35, U.S.C., 1946 ed., 1 40, part (R.S.

4884, amended May 23, 1930, ch. 312, § 1, 46 Stat. 376).
This provision is from R.S. 4884 (see section 154)

amended In language.

CROSS REFERENCES
Patent as grant of right to exclude others from

making, using, or selling the Invention throughout the
United States, see section 154 of this title.

§ 164. Assistance of Department of Agriculture

The President may by Executive order direct
the Secretary of Agriculture, In accordance
with the requests of the Commissioner, for the
purpose of carrying into effect the provisions of
this title with respect to plants (1) to furnish
available information of the Department of Ag-
riculture, (2) to conduct through the appropri-
ate bureau or division of the Department re-
search upon special problems, or (3) to detail to
the Commissioner officers and employees of
the Department.
(July 19, 1952, ch. 950, 66 Stat. 804.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., § 56a (May 23,
1930, ch. 312, § 4, 46 Stat. 376).

Language is changed.
TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employ-
ees, and agencies of the Department of Agriculture,
with certain exceptions, to the Secretary of Agricul-
ture, with power to delegate, see Reorg. Plan No. 2 of
1953, §1, eff. June 4, 1953. 18 F.R. 3219, 67 Stat. 633,
set out in the Appendix to Title 5, Government Orga-
nization and Employees.

CROSS REFERENCES

Agricultural research on plants, see section 427 of
Title 7, Agriculture.

Plant Variety Protection, see chapter 57 of Title 7.

CHAPTER 16-DESIGNS
Sec.
171. Patents for designs.
172. Right of priority.
173. Term of design patent.

N 171. Patents for designs

Whoever Invents any new, original and orna-
mental design for an article of manufacture
may obtain a patent therefor, subject to the
conditions and requirements of this title.

The provisions of this title relating to patents
for inventions shall apply to patents for de-
signs, except as otherwise provided.

(July 19, 1952, ch. 950, 66 Stat. 805.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., 1 73 (RS. 4929,
amended (1) May 9, 1902, ch, 783, 32 Stat. 193, (2) Aug.
5. 1939, ch. 450, §1, 53 Stat. 1212: R.S. 4933).

The list of conditions specified in the corresponding
section of existing statute is omitted as unnecessary In
view of the general inclusion of all conditions applying
to other patents. Language is changed.

CROSS REFERENCES

Additional remedy for Infringement of design
patent, see section 289 of this title.

Patentability of inventions generally, see section 100
et seq. of this title.

Unauthorized use of patented designs, see section
289 of this title.

§ 172. Right of priority

The right of priority provided for by section
119 of this title and the time specified in sec-
tion 102(d) shall be six months In the case of
designs.

(July 19, 1952, ch. 950, 66 Stat. 805.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., 1 32, part (R.S.
4887, amended (1) Mar. 3, 1903, ch. 1019, 11, 32 Stat.
1225, 1226, (2) June 19, 1936. ch. 594, 49 Stat. 1529, (3)
Aug. 5, 1939, ch. 450, J 1, 53 Stat. 1212).

This provision is taken from R.S. 4887 (see section
119) and made a separate section.

§ 173. Term of design patent

Patents for designs shall be granted for the
term of fourteen years.
(July 19, 1952, ch. 950, 66 Stat. 805; Aug. 27,
1982, Pub. L. 97-247, § 16, 96 Stat. 321.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., §77 (R.S. 4931).
Language is changed slightly.

AMENDMENTS

1982-Pub. L. 97-247 substituted "Patents for de-
signs shall be granted for the term of fourteen years"
for "Patents for designs may be granted for the term
of three years and six months, or for seven years, or
for fourteen years, as the applicant, in his application,
elects".

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-247 effective Oct. 1, 1982,
see section 17(a) of Pub. L. 97-247, set out as a note
under section 41 of this title.

CRoss REFERENCES
Term of patent, see section 154 of this title,

CHAPTER 17-SECRECY OF CERTAIN INVEN-
TIONS AND FILING APPLICATIONS IN FOR-
EIGN COUNTRY

Sec.
181. Secrecy of certain inventions and withhold-

ing of patent.
182. Abandonment of invention for unauthorized

disclosure.
183. Right of compensation.'
184. Filing of application in foreign country.

'So In original. Does not conform to section catchline.
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