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REsPUBLICA verfus MEsca et .

HIS was an indi&ment againft four takians for the murder

of Captain Pickles ; and, upon the arraignment of the pri~

foners, the Court afligned Ingerfol and Swift as counfel for them.

Thefe gentlemen then challenged the array, and moved for an

award of a fales de medietate lingue ; but the Attorney General con-

troverted the propricty of the motion, and it was twice argued, on
the 25th and 29th of Seprember.

The counfel for the prifonérs urged, that the Stat. of Edw. 3.
¢. 13. was a beneficial law, encouraging foreigners to come into
the country; that, in pralice, it had been extended to Pennfyl-
wania before the revolution, and found policy juftified its continu-
ance. In the courfe of their argument the following autharities
were citedr 1 Pen. Laws 89. 28. Edw. 3. ¢ 13. 4 BL. Coun. 352.
2 H. fd, P.C. 271."272. Dyer 304.. Chart. of Ch. 2. to Penn.
2 Wik, 75. Salk. 411.

To prove the praétice, Thomas Clifford, upon his folemn affirnia-
tion,sftated; that in February 1764, a burglary was committed in
his dwelling .houfe in Philadelphia ; that one Brinkbe, being ap-
prehended upon fufpicion, accufed #illiam Frederick Ottenreed
whercupon thev were bath imprifgned and tried; and to the bett of
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the witnefles recolle&ion, Ottenreed was allowed to have 2 moiety
of foreigners on his jury.

The Attsrney General obferved, that the queftion turned upon this
poimt—how far the Lrglifh flatutes were extended to Pennfylvania 2
and by what authority they could be extended, whether exclufively
by an a& of the Legiflature, or, likewife, by the adjudications of
the fupreme court i—The fentiments of the foreign juriits feemed,
he f:id, to bz crude and undigefted upon this fubjeét; but certain
principles, which had obtained the authority of a  general affent,
might ferve as adireQory to form an accurate judgment. He then
adieried to feveral aéls of parliament which did not extend, as the
aft of limitations, Fac. 2. the .28 H. 8. relpeting Pirates, &c;-
and urged, that, by the royal charter, the common law, and ftutute
law, relating to felonies were extended ; but that flatutes merely
relating to the mode-of trial did not extend; on which account,
Jaws were pafled in that refpcé&, foon after the fettlement of the

rovince, -

With refpet to the flatute immediately in queftion, he con-
tended, that it had never been extended by the legiflature, becaufe
it was thought unneceflary, and'might often be greatly inconventent ;
for in every cafe where foreigners were tried, the liumane provi-
fion of our, laws, which allows them counfel, wonld then be defeated.
A trial per miedietatem lingue was never granted to Indians, or Ne-
groes; noris it, indeed, pretended to have taken place in any more
than once inftance ; and that too, refts entirely on the recolietion
of a fingle witnefs.

‘The Attorney General cited 2 Hawk. 420. Tri. ger Pais 247.
Dyer 3¢7. a. Cro. E. 86g. Smith’s Hiff. of New-York 24. 243
2 Pen. Laws. 2. 1 Pen. Laws in App. 318, Votes of Aff. Vol. 1. p. b
53. 106. id. in App. 11. t Fen. Laws §8. 114. Votes of Aff. V. 2.
pe 22. 217, 234, Robi1. view Stute of Eurgte 3935.

. The CrHI1EF JUSTICE delivered the opinion of the court as fol-
Jows. '

MKean, C. 7. The point before the court has been weli ar-
gued; and, on: full confideration of the fubje&, we now find little
dificulty in pronousning our decifion. The firft legiflature under
the Commonwealth, has clearly fixed the rule, refpefiing the exten-
fion of Britijb ftatutes, by enalling, that ¢ furl? of the flatutes as
«" fiave been in force in the late province of Pennfylvania, ihould re-
« mainin force, till altered by the Legiflature: And it appears
in evidence, that the 28. Edw. 3. ¢ 13. has been in force in the Jate
province, fince a trial per medietatem linguz was allowed, in the cafe
ot+a burglary committed by one Otfénreed, in the manfion houfe of
Mr. Clifford. : _

Whether 1t was intended by the a&, to which T have referred,
to include only fuch flatutes as were in force, by an exprefs extenfion
of the Legiflature ; or to comprehend, likewife, fuch ftatutes, as
had been extended by the judgment of the fupreme ccurt, or received

" there in ufuge, feems to be, in fome degree, unceriain. We

know
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praéiifed wnder in the late provincr, which were never adopted by
the I{egr_'/lalure; and th:t they migit be admittzd by 2°4ge, and fo,
become i force, was the opinion of the Brutifh parliamnent, declared
" in a flatute paffed in the year 1754, enabling legatees to be wit-
neffes to wills and teftament=.  If, therefore, the flatute in quel~
tion- has been, by any means, legallyin firce ; a necelfity is, feeming~
ly, impofed -upon us, © grant the challege to the array, which
has been made on thg behalf of. the prifoners. )

But if this was a new caf;, the judgment of the court wonld be
different 5 for, the reafons which gave rife to the 28 Ew. 3. do
nut apply to the prefent government, nor to the genera: circum-
ftances ot the country. Prifoners have here a right to the teftimony
of their witnefles upon oatk, 2nd to the afliftance of counfel, as well
in matters of faéf, as of Jaw; which was not the cafe in England in
the year 1353, when that ftatute was enafted. ' We do not think,
indeed, that granting a medietas lingue, will, at all, contribute to
the advancement of juftice; and we know it is a privilege which
the Citizens of Pennfylvania cannot reciprocally enjoy, as, at ‘this
day, there are no juries in any part of Eurspe, except in the Bri-
#/5 dominions.

Oa the ground, however, of the precedent which has been
fhewn, we hold ourfelves bound, on this occafion, to allow the
challenge, znd to grant a trial per medietatem lingua.

know, however, that many flatutes for néar a.century, have been
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