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M’Keaw, Chief Fuflice—~FFa0d is a writef of great suthority,
and frequently'cited with refpet in /Zefiminfier-Hall. In the cale
before us, the execution has regularly itiued, upon a judgment regu-
Tarly obtained: and although we ihould certanly prote& fuitors,
witnefles, and jurors, from an arreft on mefne procefs, during their.
attendance upon the Court, and for a reafonable time in coming and
going, yetno cafe has béen fhewn, which will juftify our interfer-

ence to difcharge a man taken in evecutisn on the ground of fuch 2 -

proe&ion. It s, indeed, the privilege of the Court that is infring-
ed ;'and, it isdifcretionary, to grant it on fome occafions, and to
refufe it upon others. . .
’ ¥ THE CourT :—The prifoner muft be remanded.

Respusrica verfus SPARHAWK.

HIS was an apreal from the Comptro¥ier General's decifion,
T on the trial of which, by confent of- the dttorney General, Spar-
hawk was confidered -as Plain:iff. .

" There was a verdi@ and judgment #ifi for the Commonwealth,
when Ingerfol obtained a rule to thew caufe why a néw trial thould
ot be granted.

The cafe was this :—Cangrefs, perceiving that it was the intention
of the Britifb army to pollels themielves of Philadelphia, and being
informed that confiderable depofits of provifiuns &c. were made in
that city, entergd into a refolution on the 11th.of April, 1777, that
« a2 Committee fhould be appointed to exanune into the truth.of
their information ;. and, if it was found true, to take effe&tual mea-
fures, in.conjun&ion with the. Penufylvania Board of War, to pre-
vent fuch provifions.from falling inte the hands of the enemy,”

On the 13th of the fame menth, the Pam/fluania Board of War,
in aid-of this refolution, addrefled a circular letter to a number of
citizens in each ward of the city, requefting ther * to obtain from
=very family a return of the provifions &¢. then in poileffion, and
the number of perfons that compofed 'the families refpeively, in or-
der that proper meafures might’ be purfued for removing any unnecei-
fary quastity of fuppliesto a place of fecurity.”” At the fame time, it
was mentioned, that ¢ -this proceeding was not intended to alter or
diveft the property in tac articles removedsz bur, on the contiaryy
that the fame thould be at2ll timesliable to the order of the refpec-
tive "owners, provided they werc not expoled to be taken by the ene-
my. * . . .

That no precaution might be omitted upon this occafjon, the
Pennfylvaniz Board of War, on the fucceeding day, defired General

zhuyler to prevent the introdution of further fupplics, -and to adopt
the meft effectual means for preventing the departure of the waggons
which were then in the city, and for procuning as mazy more as
’ o ) ) ) would

* Determined at Sunbury, N. P. on the-13th of Nowxaser, 1783, before the
‘Cxier JusTice, and Mr. Fufee Rosw. - . .
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would be neceffary to tranfport, not only the public ftores, but alféer
fuch private effeéts, as it might be thought expedient to remove.

_Several intercepted letters having encreafed the apprehenfions of
Congrefs, on the 16th of April, 1777, they refolved, * that it be
recommended tothe Prefident and MembersTof the-executive autho-
rity of this State, to requeit the commanding officer of the continental
forces in this city, to take the moit eifedlual means, that all provi-
fions, and every other article, which, by falling into the handsoflthe
enemy, may aid them. in their operations of war agajnft the United
Stazes, or the lofs of which might dittrefs the continental zrmy, be
immediately removed to fuch places, as fhall bs deemed moft conve-
nient and fecure.” ’

"This recommendation was tran{mitted by the Executive Council
o the Penn/ylvania Board of War, who, on the 18th of 4pril, pailed
an crdzr, that ©* houfes, barns, ftores, &c. fhould be hired or fciz-
ed, for the reception of fucharticles, as thould be fent out of the ci-
1y by their direCtion or that of Congrefs;” and, accordingly, a very
coniiderable quantity of property was foon refoved to Chejnut. Hill,
and placed under the care of Meflrs. Loughead and barnbill; who
gave receipts totheowners, promifing * to reftore what belonged to
ihem refpedtively, or todeliver the fame to their refpective orders.”

‘The enemy, not approaching {o rapidly as was expeéted, 2 confi-
derable part of this property had, accordingly,- been re-delivered to
ine oréer of the cwners, before the city was entered by the Britifb
rreops ; when, hewever, the depot at C/Ji/nut-HiII {el]l, likewife,
into their hands, and, with it, 227 barrels of flour, belonging to
Sparhawk ; being the remainder of 323 barrels thut had been ongin-
ally 1emoved thither; in confequénce of the above mentioned pro-
ceedings.

For the price of thefe 227 barrels of flour, with interelt from the
time of their being taken, Sparbawk exhibited an account, amount-
ingto £g19 6 0 againt the public; upon which the Comptroller-
Generai reported to the Executive Council, that ¢ neither the princi-
pal, the intereft, nor any part of either, could be allowed;” and a-

init this decifion the prefent appeal was entered.

‘The queftion, therefore, on the motion for a new trial, was,
whether this claim, under all the circumftances, ought to be admit-
ted? and it was argued on the 28th of April, by Ingerfel, for the
Appellant; and the Attorney General, for thé Commonwcalth.

n the part of the dppellant, it was premifed, that, ina feafon of
peace, the law had fo great a regard for private property, that it
would not authorize thelealt violation of 1t; no, noteven for the

. general good of the whole community. 1 Buck. Com. 139. And,

it was contended, thar, although a ftate of war entitled one nation
to feize and lay wafte the property of another, and their refpe&tive

* fubjeéts to moleft the perfons, and to feize the effects of their op-

ponents, yet, asbetweena flate and its own citizens, the principle,

withrefp: a1 to the rights of property, is immutably the fame, in

war as well as peace.  Sometimes, indeed, the wellare of the-pub-
- Iic
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Sic may be allowedto interfere with the immediate pofleflions of an
individual ; but thefe muit be cafes of abfolute neceflity, in which
every good citizen ought chearfully to acquiefcc: Yet, even then,
juftice requires, and the law declares, that an adequate comipenfa-
tion fhould be made for the wrong that is done. For, the burthen
of the war ought to be equally borne by all who are interefted in it,
and not fall difproporticnately heavy upon afew. Thefe general
principles are fortified by the explicit language of the Declaration of
Righrs, Sect. 8. which provides, that ¢ no part of a man’s proper-
ty can be juftly taken from him, orapplied to public ufes, withouy
his own confent, or that of his legal Reprefentatives.” In the pre-
fent cafe the Appellant did not voluntarily furrender his property,
nor was it tzken trom him by any legiflative fanétion.

That there are, however, fome inftances where an individual is
not entitled to redrefs tor injuries committed on his property in the
profecution of public objefts, muft be admitted ; bur thefe inftances
are carefully diitinguifhed by the writers on the law of nations ;
Vatt. B. 3. Seft 232. and are in no degree analogous to the foun-
dation of the Appellant’s claim. If, indeed, the property in quef-

tion had remained in Philadelptia, and had there been feized by the

enemy, there could have been no realon to claim an indemnification
from the public; but, when it was taken out of the pofleflion of the
owner by the executive authority of the State, and removed to a dif~
tant place, with a promife of reftoring it on demand, the fubfequent
capture being clearly a confequence of this interference, the govern-
ment is bound to indemnify the Appellant for his lofs.

It is unneceffary to travel into an inveftigation of the various
modes, by which an individual may feek for redrefs and compenfa-
tion, where his property has been divefted for the ufe of the public.
The right is clear, and that every rizht muft kave a remedy, is a
principle of general law, which the Legiflature of Pennfjlvania has
exprefsly recognized ; direfing, by an early A& of Alfembly, the
fettlement of the accounts of the Committee and Council of Safety ;
and prefcribing in. what manner the claims of individuals {hould be
fettled and difcharged. 2 Sfate Laws 144. To thefe bodies, the
Pennfylvania Board of War fucceeded ; the bufinefsof the Board was
tranfa&ed in the fame way ; and there can be no good reafon, why
the obligations which they incurred, thould not be as fairly and fully
adjufted and fatisfied. The Legiilature, indeed, muilt have regarded
the matter in the fame light; for, finding that the former Taw was
inadequate to its objects, another was cnadted to appoint a Comp-
trsller General, and to authorize him * to liquidaze and fettle, ac-
cording to law and equity, all claims againlt the Commanwwealth, tor-
fervices performed, moniesadvanced, or articles turnithed, by order
of the legiflative, or executive powcrs, fur the ufe of the fame, or
for any other purpofe whatever.”—This authority cmbraced the
Appellant’s claim, and the Comptroller General has erred in de-
ciding againft it.

Ths
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.. The Aitornéy General, forthe Commonwealth, ftated the cafeto bé

.Driefly this; that the Pennfylvaniz Board of War, a&ing under the

recommendations of Congrefs, removed,” among other things, 2
‘quantity of flour belonging to the Appellant, in order to prevent its
1alling intothe hands of theenemy: declaring, however, thatthe
removal was ‘not intended to diveft the property, but that the flour
fhould flill be fubje& to the ofder of the owner, provided it was
not expofed to a capture. The flour being afterwards feized by the
Britifb tioops at the, place where the Pennfylvania Board of War
had depofed it, two queftions arife:—1ft. Whether this Court has
power to grant relief to the Appellant, if any cught to be granted.
And, 2dly. Whether, on prmciplesof law and equity; heisentitled
to be relieved. )

~I." Confidering thisas a ¢afe immediately between Sparbawk and
the Commonwvealth, it is clear, thata fovereign is not amenable in any;
Couvrt, unlefs by his own confent; 1 Black. Com. 242. And,
therefore, unlefs the Commoniwealth has exprefsly confented, there
is nothingin the conttitution of this Court, which can warrant their
{ufaining the prefent proceedings. What then is the evidence of
confent # We are refered to the law appointing the Comptroller
General. “Let us exatnine this Jaw; and as the cafe comes by ap-

-peal from the Comptroller, if it appears that he had no authority to

liquidateand fettle Sparbawk’s claim, it follows, as a neceffary con-
fequence, thatthis Court, alfo, hasne jurifdi€ion for that purpofe.

By the A& of Aembly which gives theappeal from the Comptrol-
ler General’s decifion tothe Supreme Court, 3 State Laws 444. this is
reftriGed to fuch accounts as he thall fettle 7 purfuance of the pre-
ceding” A&, by which he was appointed; 3 State Laws 57. and
there, we find, the fpecific obje& of his authority to be, ‘the liqui-
dation and fettlement of all claims againft the Commontvealth, ¢ for
fervices peiformed, monies advanced,, or articles furnithed, byorder
ofthe legiflative, or executive powers, &c.” In order, therefore, to
found the jurifdi&tion of the Comptroller, two things muft concur—
1ft. that the claim be for fervices performed, monies advanced, or
articles furnithed ; and 2dly. that. the debt has been incurred by or-
der of the legiflative-or executive pawer. : ’ )

Now, inthe prefent cafe, the Appellant makes no claim for fer-
vices performed, ormongy advanced, and itis impoffible for the moft
ingenious fancy to bringhis demand within the defcription of articles
iurnithed. Jtis conceded, indeed, that the law does not, in peace,
atknowledge any authority to violate the rights of property,or to in-
terfere with the poffetlions of individuals; but thereisi war a.tran-
fcendant power, whichisconneted with the fundamental .pr.mcxplc
of all goveinments, the prefervation of the whole; and the intereft
of private perfonsmay certainly, 1n that feafon, befacrificed, ne quid
refpublica detrimenti capiat.. . ‘The lofs, of which thé_Appellant-coﬂ}-
plains, wasoccalioned by-the exercife of this power.. As a fort 1t
cannotbe.charged againft the Commonwealth ;. for, adeclaration ftat-
iag it fo woiild be caufe of demurrer: .And,‘thcrefo're, asitis pnly

’ T in
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in cafes of contra&, either exprefs or implied, that the Comptroller
Generalis authorized to a&, there Is ho jurifdi®tion which can re-
ieve him, but that of the Legiflature. .

-But, in the next place, the claim does not originate upon any,

order of the legiflative, or executive, power, agreéably to the terms
of thea&. ‘The order for the removal of the provilion, &c. to'
Chefnut-Hill was ifued by the Pennfylvania Board of -war, notin
obgdence to-the Executive Council, but in purfuanceé of a recom-
inéndation frum Congrefs, which the Executive Council merely
tranfinitted to the Board. "Even, indeed, if the Executive Coun-

cil had undertaken to direét this proceeding, a queflion would ftill -

arile, whether they had a rightto do fo? for, the 2& of Affembly,
providingsfor the fertlement of clainis againft the public by order of
the Executive Council, though not in exprefs words, yet, by a ne-

ceffary implicaﬁon, muft intend a legitimate order; founded upon -

the conftitutional powers of that department, or iffued under the au-
thority of fome law. The Executive Council cannot otherwile
charge the public ; without thelegiflative {anction they cannot ere&t
inagazines, or any other public buildings; nor enterinto the moft
trifling contra& 5 of which, indeed, z recent proof appears, 'in the
refufal . of the General Affembly to pay for the arms of the -State,
that had been placed in the Supreme Court; or to difcharge the ad-
-ditional expence of the Triumphal Arch, which had been incurred
by the direction and upon the faith of the Executive-Council: i

1I. But, itisfurther to be thewn;.that, even fuppofihg the Comp-
troller General, or this Court upon appeal, had the power of grant-
ing Sparbawk’s claim, yet, that the claim itfelf is ot founded in
law or equity, and ought, therefore, to be rejected—If the Appel-

lant’s claim 15 juft, he ought either to urge it againft the immediate
agent'in the wrong which he has foftained, or travel to_ the fource, -

and demand reparation from Congrefs. | The Commonwealth of
Pennfylvania cannot be liable; for, the perfons who took and kept
the provifions, &c. at Chefnut-Hill, alted under the authority of the
Board of war,- who, itistrue, were appointed by the -Executive
Coungil ; but, in this inftdnce, proceeded entirely-upon the recom-

mendation of Congrefs,” which the Executive Council did not, and

-could not legally, enjoin or enforce: It is poffible, however, that,
in ftri& law, Meflrs, Loughead and Barnbill would have been liable
as trefpaffers, had not the Legiflature interfered to prote@ perfons

in their fiwation from vexatious profecutions: 3 Staté Laws. 178. °

And thisa&, although it relates immediately to individuals, fhews,
generally, that the temporary bodies, by whofe orders fuch indi-
viduals were govefned, are, likewife, “to be exempted from fuits,
on account of their conduét in the fervice of their country.

_ But, on what ground can redrefs be at all ‘expe&fed on this occa-
fion' 2 The removal of the Appellant’s property. arofe fronr the ne-
ceflity of the war ; it was not done to convert the floyr to the public
ufe, norto deprive the owner of the advantages of it, any farther
than the pardmount conﬁderationz of the public welfare required.
‘ . z 1ae -
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The obje&t was to fecure it from the depredations of the enemy;

and, that it, atterwards, fell into their hands, was an event invo-
luntary, and merely accidental, in which cale Vartel exprefsly fays,
noocompeniation thall be made. Patt. lib. 3. fect. 232. 1f the Appellant
is entitled to reliet, every farmier whofe catile have been driven from
his plantation to avoid the enemy; every man whole liquors have
been faved, or provifions deftroyed, upon the approach of the Britifb

troops ; all the owners of Tynicum 1iland, which was deluged bya

military mandate; and, in fhort, every one whole interefts have
been affected by the chance of war, muft allo, in an equal diftribu-
tion of juftice, be effe@ually indemnified.—What nation could
fuftain the enormous load of debt which fo ruinois a do&rine

- would create !

Ingerf3ll, in reply.—With refpe to the fir/? point made on the
part of the Commonwealth, it is not contended, for the Appellant,
that, generally f{peaking, citizens may fue the State; but only that
every Government, which is not abfolutely defpotic, has provided
fome.means (in England, tor inftance, by petition in Chancery) 1o
obtain a redrefs of injuries from the Sovereign.

As to the fecond point;—The Pennfylvania Board of war aéted
urder the authority of the Executive Council; and the principal is
refponfible forthe agent. When the Appellant’s property was
taken out of his own cuftody, the Government fteed in his place,
and undertook all the confequent rifques. The individuals, who
were charged with the care of it, are prote&ted by the a& of Affem-
bly ; but the State, upon every principle of juflice, is ftill liable for
the lofs; and the authority of the Comptroller Genieral was imended,
and has always been underitood, to bs competent for granting the
fatisfaétion which is  now claimed. :

The Cruitr JusTics, after ftating the cale,- delivered the opi-

. nion of the Court as follows :

MKEAN, Chief Fuftice.—On the cireumftances of this cale, two
points arife:

1ft, Whether the appellant ought to receive any compenfation,
or not? And

2dly, Whether this Court can grant the relief which is claimred?

Upon the fir/# point we are to be governed by reafon, by the law

-of nations, and by precedents analogous to the fubjet before us.

‘The.tranfa&ion, it muft be remembered, happened fagrante bello ;

.and many things are lawful in that feafon, which would not be

permitted in a time of peace. The feizure of the property in
queftion, can, indeed, only be juftitied under this diftinction ; for,
otherwife, it would clearly have been a #rgfpafs; which, from the
very nature of the torm, franfgreffio, imports fo go beyond swhat is

_sight. § Bac. Abr. 150. Itis arule, however, that it is better to

fuifer a private mifchief, than a public iaconvenience ; and the rights

.-¢f neceffity, form a part of our law.

of
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Of this principle, there are many ftriking illuftrations. Ifa
road be out of repair, a paffenger may lawfully go through a pri-
vate enclofure 2 Black. Com. 36. -So, if a manis aliulted, he 1nay
fly through anorher’s clofe. § Rac. 4br.173. In time of war, bul-
warks may be built on private ground. Dyer. 8. Brosk. trefpafs. 213.
5 Bac. Alr. 175. and the reafon afligned is particularly applicable
to the prefent cafe, becaufe it is for the public fafety. 20 Vin. Abr.
(trefpefs) B. a. fec. 4. fo. 476. Thus, alfo, every mian may, of
comnmoa right; juitify the going of his fervants, or horfes, upon the
banks of navigzble rivers, tor towing.-barges, &z=. to whomfoever
the right of the foil belongs. 1 Ld. Raym. 725. The purfuit of
Foxes threugh another’s ground is allowed, becaufe the deftrution
ot fuch anumals is for the public good, 2 Bulk. 62. Cro. I.321. And,
as the fafety of the people is a law above all others, it is lawful to
part affrayers in the houfe of another man. Keyl 46. § Bac. Abr.
177. 20 Vin. Abr. fo. 407. fec. 14. Houfes may be razed to prevent
the fpreading of fire, becaufe for the public good. Dyer. 36. Rud.
L. and E. 312. See Puff. lib. 2. c. 0. fec. 8. Hutch. Mar. Philsf. lib.
2. c. 16, We find, indeed, a memorable inftance of folly récorded
in the 3 Vol. of Clarendsn’s Hiffory, where it is mentioned, that

the Lord Mayor of Londm, in-1666, when that city was on fire,
would not give direétions for, or-confent to, the pulling down forty

wooden houfes, or to the removing the turniture, &c. belonging to
the Lawyers of the Temple, then on the Circuit, for fear he thould
be anfwerablé for a trefpafs; and in confequence of this conduét
half that great city was burnt.

We are clearly of opinion, that Congrefs might lawfully dire&

the removal of any articles that were nccelfary to the maintenance
of the Continensal army, or ufcful to the enemy, and in danger of
falling into their hands; for they were vefted with the powers of
peace and war, to which tliis was a natural and neceffary incident :
And, having done it lawfully, there is nothing in the circumftances
of the cafe, which, we think, entitles the Appellant to a compen-
fation lor the confequent lofs.

With refpect to the-fecond point;— This Court has authority to
confirm, or alter, any- proceedings, that come properly before the
Comptroller General; but if he had no jurifdi&ion, we can have none.
It appcars then, that his power is exprefsly limited to claims *for
fervices performed, monies advanced, or articles furnithed,” by
order of the Legiflature, or the Executive Council. And, as he
has no right to adjudge a compenfation from the State for damages,

which individuals may have {fuffered in the courfe of our military.

operatipns, we are of opinion, that we could grant no relief, even
it the Appellant was entitled to it, '

By "THE CouxrT:—Let the rule be difcharged; and the Judg-
ment for the Commonwealth be made abfoiute.

Zz 2 . COMMOCN
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