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Brvan, Joflice:—As 1 agree entirely in the opinions g'ven by
the Chief Faytice, for the reafons which he has afiigned, 1 #hallcon-
tent myfelf with generally declaring, that I think the judgments
on thefe records ought both to be reverfed.

By taE CourT:—Let the judgments of the Court beiow, en
both records, be fztafide.

RespuBrica verfus Negro Bet1sey, ef al.

¥ HIS was a Huabeas Corpus ad [ubjiciendum, which had bee
allowed by Mr. Fufice BRyax, and, afterwards, broughtby
him befere the Court. ~ The cafe was twice argued ; firlt on the
29th of Fune 1786, by Bradierd, on behalt of Sumuel Jdssre, who
claimied the negroes as his fervants, and by Lewss, in behalf of the
negross 3-and a {econd time, in dpril term 178q, by the fame coun-
fel ior the claimant, and by Ingerfsll and Fifber for the defendants.
The Court having held the matter under advifement till the prefent
term, the Judges delivered their opinions fzparately, in thetollow-
ingorder; the Chief Juilice flating the circumitances of the cafs,
and the arguments of the Counfel, 1n tire couricof his obfervations.
M-KEaN, Chief Fuftice:—The negro Belfey, tor whom the He-
beas Corpus itlzed (and upon whofe fate, that of the two other ne- .
groes dgpends) was born before the 1t of Afarch 178¢, 9 wsz, .
inthe year 1779, and her name, age, fex; &c. were not regittered
in the office of the Clerk of the Peace of the county of Cheder, in
which the mafter, Samue! Adsore, then inhabited, on, or belore,
the 1t of November, 1780, agreeably to the direclions of theactof
Aifembly, entitled, “ An act for the gradual abolition ot Slavery,””
palled on the 1ltof Aarch, 1780. See 2 State Lews 252,
The queltion, that is [ubmitied to our coalideration upon thefe
fa&s, is, whetherthe negrocan be held as a fervant natil fhe attains

the agz of twentv eivhtyears? or, whether the is alyaluredy frac?
., On the part of the maiter, it has been argued, thar, aithough
by the fi.th and tenth feltions of the alt of Aifembly, the owner,
or mailer, of any n=gro, or, aalatto, flave, or {zrvanr for life, or
for thirty cne yewrs, then wathin the State, or his lawiul attorneyy”
ought to caufe fuch negro, or nmlatto, to be regiltered on, or be-
fore, the 1it day of Nvwemler 17805 yet, by the fourth fedtion, it
1s provided, that every negro, or mulatto child, born within this,
State, after the pailing of the adt, who, in cale the a& had not
pailed, weuld have beea born a fervant for thirty one years, for-
life, or aflave, thouid be deemied a fervant until the age of twenty
cight years. Itwas urged alfo, that the Legillature could not in-
tend a greater favor to pegroes and mulittoes, born as flaves, or
fervants for life, or until the age of thirtyone years, Jefire the pafz-
ing of that a&, than to thofe porn af7er; that the Zntentizn of the
Legiflature is to govern in the confhiuction of this act, which, as
weli
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well as in all other legiflative a&s, in doubtful cafes, muft be con-
firued according tothe reafon and fenfe of the Jaw-makers, expreffed
in the feveral parts of the a&, or to be colledied by confidering the
frame and defign of the whole. 11 Ad. 161. And thatthe maxim
is, Usi eadem ratioy ibi idem jus.

For the negro Betfey, the counfel have agreed in the rule for the
conftru&lion of alts-of Affembly, but, they argue that the s5th
fe&ion of the a& under confideration is psfitive, that all negroes
and mulattoes, held as{laves, or fervants for lifé, or until the age
of thirty one years, {hould be regiftered before the 1t of November
1780, or that they fhould be free; that this was the intention of
the Legiflature is confirmed by the 1oth’ feétion, which declares
that they fhall be deemed freemen and free-womer ; that where
the words are exps ¢fs and psfitive, there is no room lett for conftruc-

“tion ; that the law favors Jiber/y more than properfy; and thatif the
cfe fhould appear deubtful, the judgment thould be in favor of the
Iiberty of negro Betfey.

Since the argument, the Court have againread the a&t of Affem-
bly and maturely confidered that, and the feveral reafnsurged by the
learned Counfel on both.fides; and as this isthe fi-ft cale that has
come before them npon the argnmentsof Counfel, and asthe judg-
ment now to be given, will govern ir all cafes of the like fort for
the future, it feems to be propér to give the grounds and reafons
vpen which they found their decifion. .

It may be obferved, ihat neitherin the [fifth nor tenth feGiorts,
is it faid, that negroes or mvlattoes held as flaves, or for life, or
unti} thirty oneyears of age, notregiftered on or before the 1t of
Nivanker 1780, fhall befree, and difcharged from any longer fervice,
butonly (by the sth fect.) that they fhall not be deemed to be
fleves, or [ervants for life, or until the age of thirty one years; and
by tha tenth fe&ion it is added, thatthey {hall be deemed as freemen
and free-women. The words  freemen and free-women,” {eem to
hawve been ufed in oppofition to the word ¢ ffaves,” or [fervants for
¢ Jife,” or, * until the age of thirly ene years,” and not to mean, that
they thall be abfolutely irce from every {pecies of fervitude, Hade
this been the intention of the Legifiature, words were eafily to be
found to exprefs itin the moft unequivocal manner.

There is a fe&@ion in this a& of Affembly, which was not ad-
yerted to by the Counfel on the firft hearing, that contributes to
clear up the intention of the Legiflature on this point: Itis the

fixth, and comes in by way.of provifo or reftraint upon the ffth,
There, the owners or matters of any fuch negroes or mulattoes,
“ the nat regifiered,” {hall be anfwerable for their maintenance in
cafe they become paupers, unlefs fuch owners or mafters fhall
manumit them before they arrive at the age of tw enty eight years
by which itis evidently implied, that the former owners or mafters
soay fhil have an ixferef in ther, notwithftanding they fhould not

“be regiftered ; otherwile, why fhould it be ntade a condition of an
' exemption
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exemption from maintenance, that they fhouid execute and record
in the proper county a deed or inftrument, fecuring to fuch flaves,
or fervants, their freedom before twenty eight yearsof age?

"The interefl remzining to the owner, or matter, in an unregif-
tered negro or mulatto, is not exprefsly declared in any part e{ihe
act; but from the fcope of the whole 1t may be collecied, thattie
meaning and intention- of the Legiflature was, that all negro or
mulatto flaves, or fervants for life, or until they fhould asrive o
thirty one years of age, within the Swate at the time of pailing the
a&, who were then under the age of twenty cight vears, migat be
detuined as fervants until they arrived to that age, thouzh they
theuld not be regittered; bur if the mafter dewined them in fer-
vice until that age, and they ihould atterwards becoms churgeable,
in fuch cale, he, Lis executers, adminilirators, or aligas, thould
be obliged to mainwin them. This contt:ution feens to bs fur-
ther warranted irom that part of the fifth fedtion, which afdizzs
the reafon for regiitering the names, agges, and fexes of flaves, and
fervams for lile, and until thirty one years of age, to wit, in order
to afcertain and dittinguith z2e7 from all ether pertons; thei: bein
before, or after, pailing the a&, and under twenty eight years ot
age, as well as thofe who thould not be regiftered, thougn 2bove
twenty eight years of age.

Though the adt oi Affembly with refpe& to this quettion is
not fo clear as it might have been, and as I could wuh it, and
though different gentemen may reafonably entertain different fenti-
ments concerning it, yetas I muit give an opinior, it muit be my
own. Upon the whole then, I think, that negro Berfey thouid
remain as a fervant until {he thall arrive 1o the age of twenty eight
years, unlefs freed focner by her mattcr; and that fhe be then 1n-
titled to. the like freedom dues and other privileges, as it {he had
been bornafter paflingthe 2 for the gradual aboliion of flavery.

I know not what other conitru&ion to put on the fixth feQion.
If che word % ¢ in the ith line from the end of this feétion, had
been expunged, I fhould have been of a different opinion ; but the
engrotied adt has been exainined, and the word, * ns£,” isintt. The
Legiflature mutt have had fome meaning in ufing this word, as well
as in the fentence that provides the:, .** unlefs his erher mafier cr
“ ogtuwer, fhali, before fuch tlave or fervant attain his or her twenty
f cignth year, exectte and record in the proper county, a deed or
¢« inftrument, fecuring tc fuch {lave or fervant his or her fresdem.”
By this judgiment, if I ihould be miftaken, the negro Bezfer is
in no worle fituation, than it the liad been born after the pafiing
the a&, and I do not know a reafon why the thould be in 2 better.
Were the difcharged from her matfter, the would be incapable to
take care of herfelf, and her parents are unable to educate her:
She cannot fuffer fo much by living with 2 good malter, as being
with poor and ignorant parents. By a contrary judgment, the, as
I have juft hinted, would he little bepefited, and her mafter, -who

Adoh,
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hitherto has derived no advanrtage from her fervices, and has been
fubjetted to conliderable expences for her food, clothing, and lody-
Ing, would be a great fufferer; fo that the balance on this cenfider-
ation {cems, likewile, to preponderate on the fide for which I have
declared my opinion.

ATLEE, Fufice:—This caufe was argued in the Supreme Court
in Fune 1750 ; but as Mr. Fuftice Rusr and mylelf were then ab-
feat, anotlier argument was requefted for our fatisfzétion, and the
gentlemen of Counfel for the partics having cbligingly acquicfeed
in our with.

The queftion arifes upun an a& of Affemblv of this State, in-
titled, ¢ An a& for the gradual abolition of Slavery,” paifed on the
1t day of Marchin the yezr 17803 and itis, whethera negrochild
born fefore the palfing of that a&, and not regiftered agreeably to
the direftions it contains, thall be free, or be in a fimilar {fituation
with thofe born gffer the pafling of the a&, thatis a fervant until
twenty cight years of age?

It isagreed that thele negro children were born betore the paffing
of the act, and that they and their parents were at that time the
flaves, or fervants for lite, of Sumuel Moore ot Chefler coumy, who
negiedted to regiiter them agrecably to the direCtions of the 2ét.
In confequence of this neglect on his part, the parents have obtain-
ed their fzeedom, and the children now feek iz, that they may fol-
low, and be under the carcand direction of, thole parents, inflead
of a mafter.

The adt, after declaring in the third feGion, that negroes and
mulattoes, born after it was pafied, fhall nothe deemed flaves, or
fcrvants for life, and extinguithing.all flavery of children in confe-
quence of the flavery of their mother, providesin tie fourth fection,
that fuch children as thould bz born afler the pufling of the law
{who would, in cafe it had not been made, Liave been born fervants
Yor years, or life, or flaves) fhall ferve un:il they attain the age of
twenty eight years, and, in cafe of fuch children being abandoned
by the mafter or miitrefs, dire&ts their bring placed out apprentices
by the overleers of the poor.

So tar the a&t coufines itfuif to children bsrr gfter it was pafied,
"The toilowing feétion, to wit, the fifth, includes every defcription
of thefe people of both fexes and all ages, and under this and the
tenth fe@ion it is, that the parents of thele children have obtained
their freedom. This direts that every owier of negro and mu-
latto flaves, or fervants forlife, or till the age of thirty one years, at
that time within the Staz, fhall caufe the names, ages, and fexes
of fuch their flaves and fervants to be regiftered, or entered on re-
cord, in books to be provided for that purpofe by the Clerks of the
fefiionsin the feveral counties of the State, on or before the firll day

¢ November 1780 ; and declares that no negro or mulatto then
within the State, fhall, from and aiter the faid fisft day of Nevem-
Zer, be deemed a fiave, orfervant for life, or uil the age of thirty
ong
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one years, unlefshis, or her name, fh2ll be entered as afercfuid on
fuch record.  And by the tenth it is ena&cd and deciared, that no
man or woman of any nation or colour, except the negroes and
mulztoes, wha fhall be regiitered as aforefaid, fhall be deemed,

adjudged, or holden, within the territories of this Commonwealth,

as flaves, or fzrvants fer life 5 but as freemen and {ree-women.

Under thefe fefions of the a&, 1t fhould feem, that freedom is
fecured to every negro or mulatto within the State, at the time of
making the a&t, who was not regiltered agreeably to its direGions,
on the firft day of November 1780: but a doubt hath arifen under
the fixth feGtion, with refpect-ro thofe, who 2re under the age of
twenty eight years, though born fe/ore the making of the a&t.

This fe&ion comes in by way of provifo to the fifth, and de-
clares, ‘That any perfons who had the ownerfhip or right to the
fervice of any negeo, or mulatto, at the time of pafling the a&,
his, or her, heirs, executors adminiftrators, a2nd affigns, fthall be
liable to the overfeers of the poor of the city or place 1o which fuch
negro or malatto ihall become chargeable, for the expencys fuch
overfecr may be put to, through the negle& of the owner, mafter,
or miltrefs of fuch negro or mulatto, notwithftanding the name
and other defcriptions of fuch negro or mulatto fhall nit be entered
and recorded as aforefaid ; unlefs the mafter or owner thall, beforz
fuch flave or fervant attain his or her twenty eighth year, cxecute
and record in the proper county, a deed or initrument fecuring 10
fuch flave or fervant, his or her freedom.

‘This claufe has given rife to the arzument, and itis contended,
on behalf of Semuel Moore, that he hs a right, upen a juit and
reafonable conftru&tion of it, to the fervice of thefe children, un:il
they arrive to their refpeive agesot twenty eight years, notwith-
ftanding they were born before the paffing of the a&, and were
not regiftered : But I cannot hold with thatopinion.

The fifth feCtion of the a&t requires entries of all the negro and
mulatto.flaves, or fervants for lite, crillthe age of thirty one years,
within the State at the time of making the a&t; it diredis the mode
of thofe entries ; 1t fixes the time within which the entries thail be
made ; and, without any exception in refpet to their ages, de-
clares that no negro or mulatro then withia the State, fhould be
deemed a flave or fervant for life, or for thirty one years, vnlefshis
or her name fhould be regiftered within the time limited. The
mafter or owner had his eleGtion whether to enter them, or not;
it he did, he fecured to himfelf the right he had in them before the
making of the law; and, if he did not, it appears to have been the
intention of the Legiflature that he fhould forfeit all right to their
fervices. The tenth feion, I thirk, fhows this exprefslv; for,
it not only ena@s that fuch unregiitered perfons fhall not be deem-
ed as flaves, or fervants for life, as in the other fe&ions, but 2dds,
thatthey fhall not be holden or adjudged fo ; and further, that they

Oaa fhall
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fhall be deeémed, adjudged, and holden, as freemen and free-women,
in oppofition, to every fpecies of fervitude before taken notice ot-
in theadt. As this ambiguous feGtion feems annexed indeed 2s 2
provifo to the fifth, it may be taken as intended to deter perfons
from holding in their fervice negroes and mulattoes, whom they
had not regitiered according to law.

Had the Legiflature intended, that all thofe who were born be-
fore the making of the at, and had not attained the age of twenty
eight years, fhould ferve till they arrived to that age, they would
have thewn that intention in exprefs terins. As perfons of that
defcription ameong the negroes and mulattoes, made a great part of
their number, they would have made provifion for thofe of tender
age, who might happen to be abandoned by their owners, as they
have done with refpet to thofe born after the a& and abandoned ;
they would have made like provifion for their redrefs in cafe of
fevere treatment, and, in proportion to their term of fervitude be-
fore they attained the age of twenty eight years, they would have
dire@ed freedom dues, as they have done for the others.

‘With refpe&t to perfons of this colour, thofe who were fervants
among us before the pafling of the adt, were either flaves, or fer-
vants tor thirty one years: the fervitude of twenty eight years is
created by this a&, and appears to me to be limited to thofe who
are born of regiitered ilaves after it was pafled, and to thofe only.

The preamble to the aét, among the tnhappy circumftances for-
merly attending thefe people, mentions their be;ng caft into the
deepelt affiidion by an unnatural feparation and faie of hufband
and wife, from each other, and from their children: In the pre-
fent cafe, it is attempted to {eparate thefe children trom their pa-
rents, by a conftrufion which appears to me to clath with the in-
tention of the makers of the law; while fuch a conftru@ion as wiil
fecure freedom t0. them, and reftore them to their parents, will I
think, agree beft with 1he defiga of the Legiflature.

I am, therefore, of opinios, that the implied conftru&ion con-
tended for in behalf of Samuel Moore, on adeoubtful and dark claufe
in the a&, cannot be admitted to opperate in his tavour, againft
the exprefs letter and dire&ion of its fifth and tenth feCtions; and,
coufequently, that thefe perfons ought to be difcharged {rom his

ervice.

Rush, Fuflice:~The queftion on the Habeas Corpus, in the
cafe of Samuel Maore’s negroes, is a queftion of conftruélion, ari-
{ing on the act for the gradual abalition of flavery.

It is admitted, that thofe negroes were born before the firft of
March 1780, the date of the law ; and that Samuel Moire, who
now claims them, was ther in poffeffion of them, and that he ne-
gle&ed toregifter them. It1s oo admitted, that they were flaves
for life, when the aét pafled.

On
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On the one hand, it is contended, that his negle@ing to regifter
them, is attended witk an entire lofs of their fervice for life ; and,
on the other, that it divefts the right only from and after the age
of twenty eight years.

‘Whatever be the intention of the Legiflature, that muft govern.
But the difficulty isto find out theintention. An a& of Aficmbly,
being the declared will of the Legiflature, isto be conftrued alio-

ether ; like thelaft will and teftament of an individual.

When the act for the gradual abolition of flavery paffed, there
were in Pennfyluania two {peciesof flavery derived from birth; the
one being a {lavery for life, the other for thirty one years. The
laster took place where a child was born of a white mother by a
black father. The ufage in fuch cafe has been, to hold the iffue
in flavéry till the age of thirty one years, inconfequence of its bafe
birth. 'This fhews the reafon why the Legiflature have ufed the
terms ¢ flave, or fervant for life, or thirty one years,” inthe fifth
feftion of theact: The wordsare, “ No negro or mulatto within
this State, fhall, after the firlt of November, be decmed 2 flave, or
fervant for life, or fill the age of thirty one years, unlefs entered
upon record ;”” to prevent and abolith flavery arifing from-birth,
being the great object of the law, as may be feen in the third fec-
tion of the a& now under confideration. It (hews further; that
thofe expreflions were notadonted by the Legiflature, with adefign
to admit flavery till the age of twenty eight; in thecafe of children
born efare the alt.

By the particular wording of the fenth feltion, itwould feenn, at

firlt view, as if the right to fervice in the cafe of a fegiftered flave,
who was fuch by his birth, till the age of thirty one years, was
cither wholly taken away; or, that regiftering him, would make
him aflave for life. T he words are differentfrom the fifth feion,
and' are remarkable. The ¢laufe runs, ¢ No man, or woman,
ofany nation, or colour, except regiftered, fhall be a flave, or fer-
vant for life, but free.”” Here the words, ¢ or till the age of thirty
one years,” are omitted. Now, if no man of woman, unlefs re-
giftered, can be aflaveforlife, itf{eems to bea natural confequence;
that if regiftered, they will become flaves for life. But this con-
ftruion i1s moft certainly erroncous ; becaufe it proves too much,
as it would include flavesfor thirty one years. Again; if regifter-
ing does not make him a fervant for life, which it cannor do, fo
neither does #his claufe give the mafter aright, in confequence of
regiftering fuch negro, todetain him till the age of thirty one years.
In thegenuine and libera} conftru&ion, therefore, of the tenth fec-
tion, the words,  or till the age of thirty one years,” thould be
fupplied ; and then it will fpeak the fame language with the fifth

fe&tion, and convey the fame idea,
The true intent and meaning, then, of thafetwo fe&ions, con-
fidered in one view, I take to be, that all negroes and mulattoes
born
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1789.  born at the dime of pafling the a&, thall be free from every degree
A7 of fervitude, unlefs regiftered by-thofe who had a right to their fers
vice for life, or thirty one years, or by their attornies.

Fhis conitruction of the law;, is corroborated by adverting to the
fourth feCtion ot the a&. By this fe&ion,-in cafe any after born
child fhould be abandoned by its mafler or miftrefs, from an idea
that its fervice till the age of twenty cight, was nota fufficient com-
penfation for bringing it up, or from any other caufe, the overfeers
aredire&led to take charge et it:—But why provide for a child borm
affer the aét, in cafe it thould be abandoned, and not for a child
born Jefire the 2%t inafimilar fitvauon ¢ Surely “an abandonment
was ag likely tohappen in the one cafe, as in the other, and trom
the fame caufe. The filence of the Legiflature on this point, af-
fords a {triking argumient to prove, that they never entertained an

.idea that children born before the a&, were to be fervants till the
“age of -twenty eight; otherwile, the fame provifion wonld have
been made in both cafes. The mafter, in the cafe before the
Court, hadit in his power to have acquired a right to the children
for life, if he had chofen to regifter them; or, by negleéting it, to
give them up for ever: And this obfervation appearsto me a fatis-
fatory anfwer to the argument, that children born fefore the a&,
ought not to be placed in a better fituation than thofe born affer it.
The mafter might have put them in 2 much worfe fituation ; and,
having run that chance, they ought not now to be placed on the
fame tooting: with thofe born after the adl.

Butthe greateft difficulty in the canfe ftill remains; that is, the
fixth fe&ion of the a&.

By thisclavfe, ¢ Every owner of a negro or mulatto, atthetime
of pafling the 2&, his heirs, executors, adminiftrators, ‘and affigns,

" fhall be liable to the overfeers of the peor, where fuch negro or

mutatto fhall become chargeable, for fuch neceflary expences as

‘the overfeers may be put to, through the negle& of the owner or

mafter of fuch negro or mulatto; notwithftanding the name and

other defcriptions of fuch negro or mulatto thall #of be entered and

recorded as aforeizid ; unlefs his mafler or owner fhall, before fuch

“ flave or fervantattain his twenty eighth year, exccute and record

in the proper county, adeed or inftrument fecuring to fuch flave or
Lervant his freedom ** .

The firlt obfervation to be made on this fe&ion is, that the

neglet of the owner or mafler therein mentioned, does not mean

. his negleét 1o regifter, but his negle&ing to provide for the negro,

whereby the overfeers are obliged to do it

°1 have on feveral former occafions confidered this claufe with a

" good desl of attention. I once fufpected there was a miitake in it

znd that the word zef {nould be expunged in the paragraph which

fays, ¢ notwithftanding the name and other defcriptions of fuch

neoro or mulatto  fhail #s be entered and recorded as aforefaids”

“ - - Accordingly.
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Accordingly, T examined at the Roll’s office, the law figned by the
Speaker, and alfo the recorded act, butfound them both correfpond
with the printed law. I ftill think, however, in conftruing the
a&, that word fhould be reje@ted. The claufe then will mean
this,—that, notwithftanding fuch a& of regiftering, whereby a
right is vefted in the maffer, yet in cafe the negro thould become
unable to fupport himfelf, and the overfeers fhould do it, the maf-
ter thould be liable to them. In other words, although you com-
ply with the law, and regifter your Negro, which will make him
your property ; yet, that circumftance fhall not exempt you from
the burthen of fupporting him afterwards; anlefs you fet him tree
by deed, recorded in the proper county, before he attains the age of
twenty-eight years.

It it thould be obferved, that this would make the Legiflature
fay a very idle thing, to wit, that a man fhall be bound to fupport
his own flave ; I anfwer, the claufe goes further : It prohibits him
from abandening his right, unlefs he does it Jefore his arrival at the
ageof twenty-eight ; and where at the time of regiftering him he was
absve thatage, he can never afterwards abandon his right, but fhali re-
main always liable to fupporthim. T wenty-eightyears wasefteemed
a proper age, in cafe of emancipation, under which, it mighz be
reafonably fuppofed, thataNegro byacourfe of induftry fora num-
ber of years, might add fomuch to the publicftock of wealth, asto be
entitled to receive fupport from the public, if he thould be unable

to help himfelf. .
By the old law, a perfon might fet free his Negro at any age,

en giving fecurity at the County Court, that he fhould hot become-

chargeable to the public, but that law being repealed by the a&
now under confideration, it became neceffary to refirain-the ex-=
ercife of that right, and to putit on fome equitable footing ; - which
this claufe has done; by ordering, that the owner of 2 Negro,
although regiftered, fhall a/ways be liable for any neceffary expences
the public may be put to, through his negledting to provide for
him, unlefs he fhall fet him free before the age of twenty eight,
in the manner prefcribed by the a&.

" This conftru&ion of the fixth feGion is fill further confirmed
by attending to the word affigns ; every owner of a Negro, his exe-
cutors, adminiftrators and affigns, {hall be liable although the Ne-
gro be notentered and recorded.  But there can be no affignee of
an unregiftered Negro, becaufe he is free.. The claufe, therefore,
plainly fuppofes a transferrable property in fuch Negro to exift,
which can only be by regiftering.

To this conftru&ion it may be objefted, that there will be no
precifion in the »&, 1n cafeof a willtul negle& to regilter old Ne-
groes, with a view to throw them on the public; for, by not regif-
sring them, they became free. It would be a fuflicient anfwer to

fay,
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fay, that if due provifion be not made in every poffible contingency,
the evil muft remain until the legiflature think fit to remove it by
a new law on the fubjett. But, we may obferve, that, in faét,
there could have been few Negroes fo old as to be abfulutely ute-
lefs; and @&ill fewer mafters fo forgetful of paft fervices, and in-
fenfible to the feelings of humanity, as to neglet regiftering their
old Negroes, in order to turn them out of doors, and render them 2
burthen to the public. As nothing of this kind has ever yet been
heard of, we may fafely pronounce, that the legiflaturc has aéted
wifely in fuppofing that any provifion in fuch cafe, would have
been entirely {uperfluous. .

Upon the whole, if we read the a& without the word not, the
law in all its parts will appear a confiftent and rational fyftem. In
any other view of it, nothing can be more obfcure, perplexed, and
unineelligible. The word in all probabulify has flipt into the a& by
inadvertence ; forne member miftaking the defign of the claufe, and
moving #hat 2s an amendment, which has proved the fource of fo
much intricacy and litigation.

Inftances are not wanting Wwhere, in conftruing wills, courts have
rejected or fupplied words, to comply with the intention of the tef-
tator. It is not neceflary to cite the authorities to this purpofe,
as they are familiar to every one.

In the conftru&ion of ftatutes too, Judges have fometimes gone
contrary to the general words of it. They have expounded the
words of an a& confrary to the text, to make it agree with reafon
and equity. 19 Viner. 514. There can be no expofition againft the

- diredt letter of anexplanatory ftatute, which admits there may be

againft an original {tatute 'Where the terms and letter of a ftatute

"are obfcure and difficult, we muftrefort tothe intent. 19 Viner. 517.

52a. Though the ftatute of 1 Eliz. makes woid all leafes by Bithops,
to all intents and purpafes, yet the leafe is good againft the leffor.
To which cafes I will only. add a determination lately givenin this
court, in the cafe of Levinz vs. #ill. (dnt. 430.) Although the
words of our a& of Affembly declare, * that no mortgage deed thall
be good or fufficient to pafs any freehold or inheritance, or any el-

" tate for life, or years, unléfs recorded within fix months from the

date ;” yet this court very properly held fuch morigage good a-
gainft the mortgagor ; 2 decifion which is certainly repugnant to
the exprefs words and letter of the aét.

I concur, therefore, with my brother, Judge ATLEE, that thenegro
children Retfy, Cats, and Ifaac, mentioned in the return to the Ha-
deas Corpus as detained by Samuel Moore, thould be difcharged;
it appearing to me, he holds them in cuftody agairft the law of the

land.

Bryan, Fuftice: In this cafe, I confefs, that hitherto I have
agreed in opinion with THE CuierJusTICE; but I now unite with
l my
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my brothers ATLEE and RusH, upon this principle, thatit wasin
the power of Saxiuel Moore to have fecured the fervice of the Ne-
grocs in queftion; and, having omitted to do fo, ke cannot, on the
cne hand, wke advantage of his ewn negligence ; .nor, on the
other, will an ignorance ot the law- excufe him. The tenth fec-
tien of the Aét of Alfemsbly feems, indeed, inaccurate and infen-
fible ; but,zs upena claule of fo obfcurea kind, I wouldnot with to

refs an argument agzinit liberty, I muft declare my voice to bein
faver of ihe difcharge of the Negrocs.

By THE CovrT:—Let the Negroesbe difcharged.



