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t799. 7ofeph Boggs, or his order. On general principles of IaW#
flock- contradts cannot be regarded as negotiable ; but a con-
trador may certainly make himfelf liable as if they were fot
and the maxim, modus et conventio vincunt leges, applies forci-
bly to the cafe,

With refpe& to the alledged inconvenience, that in the pre.
fent form of adion the Defendant is debarred from the benefit
of a fet-off, it would be enough to anfwer, that as this is the
confequence of his own ad .and agreement, he has no reafon-
able caufe of complaint. 'But it is alfo obvious, that when the
contra, was afligned, and thie prefent a&ion was inftitutedi
there did not exiff between him and Boggs any mutual debt, or
demand, which could be the fubjed of defalcation, upon the
principles of the ad1 of Affembly.

'VFRDIcC'T for :the Plaintif.

"ROBERTS "'erfUs W -r.EE-L'E et ;AL

T E Plamntiff had obtained,,-a ver&; buta newtrial wa§T l g'anted .upon condition,'that a judgmenti hould'beeiter-
edas-a'fecurity; for whatever m ight be ultimately recovered. 'On
fhe' fe 'ond~tria, THE Cott'T inftrued .the Jut.y, that Where
juldgmet~was given~merely.as-a.fecurity, the intev&f ought not
,to'be 'calculated on the amountof the judgment (whieh inclu-
-'ied principal and inte'rel) -but only 6n the fum.oiginally~due,

PA;E soN verfus WILLiNG, ebal.

..r'HIS was an adIon for money had and received to thcIT ' Plaintiff's ufe, founded on the f1llowngTfa :--On the
-jth of December, '1796, Levin'Us Clarkon executed a mort-

gage
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gage to Samuel Glarkfok, on Certain flores and lots of ground 1799.
In Phiiadephia, tofecure thj ,payment of .S,ooo dollars- with k
intereft. Before the execution of the mortgage, Samuel Clark-
fan had advanced or fecured, a confiderable rbm of money to
accomodate Levinus Clarkfn, (who was in very embarraffed
circumflances) and had' takera bill of iale bf a fhip, &c. asan
indemnity; which,. however, he thought was i nfufficient for
the purpofe, and- had repeatedly prefled' for an, additional fecu-
ri'ty. About this time, Levinus Ciark[on, being, indebted by
note to tik Plaintiff,"an'd having depofited a confiderable "a-
mouint of Morris and' Nicholfon's notes, by way of collateial
fe.curity, propofed to. the Plaintiff to releafe the depofit, aid
accept in lieu of it, a note endorfed by Samuel Clarkfon,'who
was then in good' credit. The Plaintiff acceeded to the propb-
fition; and Levinus Clarkfon, in order to induce Samuel laTh'k-
fin to indorfe the note, promifed to execute the mortgage atbove
mentioned, not only as a fecurity in this tranfaffion, but as 'an
auxiliary to the fund, for indemnifying Samuel Cl'arkfn, on
account of his previous advances and, engagements. 'Accord-
ingly, on, the. 13tli of December, i796, the note drawn by Le-
vinus Clarkfon; and endorfed by Samuel Glarlfon, was deliver-
ed, to the PlaintiWf; the- notes of Morris and Ncholfon were re-
Rored to JevinusG/arkftn, ; and the mortao'e was execut-
ed' a few days afterwards. Both the Clarkfons Failed before the
debt due to the Plaintiff was paid': Levinus Clarkfon was dif-
charged under the infolvent laws; and Sa nuel Clarkfon affigned
hjs property in trufi, for the benefit of all his creditors, to the
Defendants; who, by virtue of the afflgnment, had received a
confiderable fum" arifing from the.fale of the mortgaged premi-
fes, which had been eziforced by a creditor having a previous lien.

The ?Ilaintiff claimed fo. much of the money thus received by
the Defendants, as would be fufficient to fatisfy his debt: And
his counfel offered Levinus Clarkjfn as a witnefs to prove,
that the morkgage, although expreffed in abfolute terms to
be for the ufe of Samuel Clarifon hifrfelf, was, in f.Lq, given
in confideration of the indorfement of the note delivqred to the
Plaintiff; and on a pofitive promife that the note fhould be paid
Qut of the proceeds of the mortgaged premifes, the furplus qn-
ly being deffined to exonetate Sqmufl Clark/on froip his other
engagements for Levinus Parkfm. Hence it was iotended
to argue, that an implied truI was oreat ed for the benefit of
the Plaintiff to the amount of his debt.

The Defendant's.coufel objecded to the co~japetetcy of the
propofed witiaefs, on thefe grounds:-iff. That parqo1 teftimo-
ny cannot be ad:mitted to covtradid, alter, modify, or explain,
a. 'olemn i nftru-tet untler fea,:-:nd. That if parol teftimo-
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1799, ny were at all admiflible, lJevinus Clarkfin was not compe,
o tent to give it; becaufe its effe& would be to invalidate an in-

ftrurnent, to which he himfelf had given fan&ion; and though
the evidence might not totally deftroy the deed, it would com-
rnunicate a new dire~tion and operation to it, equally within
the mifchief, which the rule of the law was intended to guard
againif, I T. Rep. 29 6.--. 3 d. That Levinus Clar4/oq was ex-.
cluded by his intereft in the event of the caufe; for, the ten-
dency of his evidence would be to enable the Plaintiff to reco-
ver out of the fund in the hands of the Defendants, and fo dif.
charge the witnefs from the refponfibility on his note of hand,

But, BY THE CoURT:--it cannot be agreeable to becalled
on thus fuddenly to give a judicial opinion, on an important
queftion; and, therefore, in the prefent, as well as ip every
other cafe, we fhall be ready to liften to'any motion, which
will introduce a re-confideration and revifion of the cifi.!
ons ptonounced in the courfe of a trial,

The objedions, however, do not appear to be fufficiently
cogent to exclude the witnefs. The evidence will not contra-
dia the deed, though it may enable the jury to apply the pro-
perty to the ufes originally intended by the parties. Nor is the
evider, calculated to invalidate the deed ; but to fupport.and
dired it to the purpofes for which it was given. As to the
intere/1 of the witnefs, it does not feem to be pfe6&ed by the
event of this caufe: And the laudable liberality of courts of
uffice, in modern times, h~s fet us the example, for referring

all fuch obje6tions of doubtful and diftaot iuterefh to the cr-
dit, rather than to the cornpetency, of the party.

The obje&Iions are, .harefore, over-ruled,

ON examining the witncffes, it appeared, that at the time
the mortgage was tpromified and executed, and for fome time

.afterwards, the Plain'tiff did not know of the tranfaaion; that
he farrendered lorris and Nicholfon's notes, in confideration
of Samuel Glar n's indorfement, without reference to any.o-
thcr fecurity; and that the amount due fron Levinus Clark-

fan to Samue'l Glarkfn, exceeded the proceeds of.all the fecu-
ritis placed in the hand, of the latter. In a written ftatement
made by Samuel Ciarkfon, at the time, however, he had fet
forth the engagements, for which the inortgage and other fe-
curities had been given, inferting, among the refi, the note
held by the Plaintiff; but this feemed mercly to be defcriptive
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of the engagements againft which Samuel Clark/fn was to be 1799.
indemnified, and not an appropriation of the fectvrities, as a
fund for paying the perfons to whom he was bound.

THE COURT exprffed a decided opinion, that, under fuch
circumftances, there was no exprefs trul}, nor any :-round for
an implied truft, in favor of the Plaintiff. He had made his
bargain fimply on the credit of'Samtuel Clqrkfon's indorfement,
without contemplating any other fecurity. The mortgage was
taken by Samuel Clarkfon for his own indemnification. The
tranfa~lions were, therefore, fubftantive and unconne&ed:
And no truft being declared, or contemplated, at the time, a
court of law cannot, on the fuggeffions of humanity, undertake
to create one, in oppofition to other legal and meritorious
:laims.

The Plaintiff fuffered a non-fuit.

-. Tlghman and M. Levy, for the Plaintiff: Lewhx and
11allowell, for the Defendant.
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