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., 1799 Z’o uph Boggs, or his order. On general principles of fatt;

ock- contralts cannot be regarded as negotiable; but a con-
traltor may certainly make himfelf liable as if they werefo§
and the maxim, modus et conventio vincunt leges, applies forcis
bly to the cafe: :
With refped to the alledged inconvenience, that in the pre-
fent form of action the Defendant is debarred from the benefit
of a fet-off, it would be endugh to anfwer, that as this is the
confequence of his own a& and agreement; he has no reafon-
able caufe of complaint: ‘But it is alfo obvious, that when the
contra&t was affigned, and the prefent altion was inftituteds
there did not exift between him and Boggs any mutual debt, or
demand, which could be the fubje& of defalcation, upon the
‘principles of the act of Affembly.

'VErDICT for ‘the Pl‘aiﬁttf'ﬁ?

RoBERTS Werfus WHEBLEN 'ef dl;

PYVEE Plaintiff had obtainetn verdiét ; bu.t;a' new'trial was
M granted,uponconditionsthat:a judgment thould'be-eniter=

-ed-as-a‘fecurity, for whatever might be ultimately recovered. *On
Jithe'fecond:trial, THE2CoURT inftruted the Jury, that where a

'ju"dgm'emfwas.gi‘ven;mérely-'aS'a-fecurit 5 ;he inteseft-ought not .
‘to'be ‘calculated on'the amount-of the judgment,(which inclu-

~ded principal and intereft) but only .on the fum-eriginallyidue:

Pifrgson verfus WiLiine, etal.

Y VHIS was an altion for money had and received to the
) I Plaintiff’s ufe, founded on the following facts :—On the
1jth of December, 1796, Levinus Clarkfon executed a mort-

- . ] ~ . . :gage
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gage to Samuel Gla.rf;ﬁm,,, on certain ftores and lots of ground
in Philadelphia, to fecure the payment of -§,000 dollars, with
intereft. Before the execution of the mortgage, Samuel Clark-
fon had advanced-or fecured, 2 confiderable fum of money to

‘accomodate Levinus Clarkfon, (who was in very embarraffed

circumftances) and had taken a bill of iale of a fhip, &c. asan
indemnity; which, however, he thought was infufficient for
the purpofe, and had repeatedly prefled: for” an additiona} fecu-
rity.  About this time, Lewvinus Clarkfon, being indebted by
note, to td¢ Plaintiff, and having depofited a confiderable a-
mount of Morris and® Nicholfan’s notesy, by way of collateral
fecurity, propofed to the Plaintiff to releafe the depofit, and
accept in licu of it, a note endorfed by Samuel Clarkfon, who
was then in good credit.  The Plaintiff acceeded to the propb-
fition; and Levinus Clarkfon, in order to induce Samuel Clark-
[an to indorfe the note, promifed toexecute the mortgage above
mentioned, not only‘as a fecurity in this tranfaétion, butas an
auxiliary to the fund, for indemnifying Samuel Clarkfon, on
account of his previous advances and engagements. "Accerd-

ingly, on, the. 13th of December, 1796, the note drawn by Le-
virus Clarkfon, and endorfed by Samuel Clarkfon, was deliver-

ed to the Plaintiff; the notes of Morrisand Nicholfon were re-

ftored to Levinus Clarkfon, ; and the mortgage was execut-

ed' a few days afterwards.  Both the Clarkfons failed before the
debt due to the Plaintiff was paid: Levinus Clarkfon was dif-
charged under the infolvent laws ; and Samuel Clarkfon affigned
his property in truft, for the benefitof all his creditors, to the
Defendants; who, by virtue of the afignment, had received a
confiderable fum arigng from the.fale of the mortgaged premi-
fes, which had been eniforced by a creditor having a previous lien.
The Plaintiff claimed {o. much of the money thus received by
the Defendants, as would be fufficient to fatisfy his debt; And
his counfcl offered Levinus Clairdfor as a witnefs to prove,
that the mortgage, although exprefled in abfolute terms to
be for the ufe of Samuel Clarkfon himfelf, was, in f2&, given
in confideration of the indorfernent of the note delivéred to the
Plaintiff; and on a pofitive promife that the note fhould be paid
qut of the proceeds of the mortgaged premifes, the furplus an-
ly being deftined to exoneyate Samue! Clarkfon from his other
engagements for Levinus C_la,ré[an: Hence ir was intended
to argue, that an implied truft was created for the benefit .of

the Plaintiff to the amount of his debe, . o
The Defendant’s counfel objeted 1o the competercy of the
propofed witnefs, on thefe grounds:—xft. That parol teftimo-
ny cannot be admitted to contradiét, alter, modify, or explain,
a folemn inftrument under feali—3nd. That if paro] teftimo-
ny
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ny were at all admiffible, Levinus Clarkfon was not campes
tent to give it ; becaufe its effe&t would be to invalidate an in-
ftrument, to which he himfelf had given fan&tion; and though
the cvidence might not totally deftroy the deed, it would com-
municate a new direCtion and opération to it, equally within
the mifchief, which the rule of the law was intended to guard
againft, 1 7. Rep. 296.—~3d, That Levinus CGlarkfon was e~
cluded by his intereft in the event of the caufe; for, the (en-
dency of his evidence would be to'enable the Plaintiff to reco-
ver out of the fund in the hands of the Defendants, and fo dif-
charge the witnefs from the refponfibility on his note of hand,

But, By THE CoURT:—=It cannat be agreeable to be called
on thus fuddenly to give a judicial opinion, on an important
queftion; and, therefore, in the prefent, as well as ip every
other gafe, we fhall be ready to liften to any motion, which
will introduce a re-confideration and revifion of the decifi=
ons pronounced in the courfe of a trial,

‘The objections, however, do not appear to be fufficiently
cogent to exclude the witnefs, T'he evidence will not contra-
diél the deed, thaugh it may enable the jury to apply the pro-
perty to the ufes ariginally intended by the parties.- Nor is the
evidengg calculated to invalidate the deed ; but to fupport and

. dire&t it ta the purpofes for which it was given. As to the

intereft of the witnefs, it does not feem to be affeéled by the

- event of this caufe: And the Jaudable liberality of courts of

jutice, in modern times, bas fet us the example, for referring
all fuch objections of doubtful and diftant interefts, to the cre«
dit, rather than to the competency, of the party, -

The objeétions are, tharefore, over-ruled,
€ ob) 3 ¢ fore, over-ruied,
P L S AL A AT

ON examining the witnefles, it appeared, that at the time
the mortgage was promifed and executed, and for fome time
<afterwards, the Plaintiff did not know of the tranfaltion; that
he furrendered Morris and Nicholforn’s notes, in confideration
of Samuel Clarkfor’s indorfement, without refererice to any. o,
ther fecurity; and that the amount due from Levinus Clark-
for to Samue! Clarkfon, exceeded the proceeds of .all the fecu-
‘rities placed in the hands of the latter.  In a written ftatement
made by Samuel Clarkfon, at the tine, however, he had fet
forth the ergagements, for which thé mortgage and other fe-
curities had been piven, inferting, among the refl, the note
held by the Plaintift; but this feemed mercly to be deferiptive

of
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of the engagements againft which Samuel Clarkfon was to be
indemnified, and not an appropriation of the fecyrities, a5 a
tund for paying the perfons to whom he was bound.

THE CouRrT. exprefled a decided opinion, that, under fuch
eircumitapces, there was no exprefs trufl, nor any zround fer
an implied truft, in favor of the Plaintiff, He had made his
bargain fimply on the credit of Samuel Clarkfon’s indorfement,
without contemplating any other fecurity, ‘T'he mortgage was
taken by Samuel Clarkfon for his own indemnification, The
tranfallions were, therefore, fubftantive and uncaonneéted:
And no truft being declared, or contemplated, at the time, a
court of law cannot, on the fuggeftions of humanity, undertake
to creatc one, in oppofition to other legal and meritorjous
¢claims. ’ B

The Plaintiff fuffered 2 non-fuit.

E, Tilghman and M. Levy, for the Flaintiff: Lewis and
Hallowell, for the Defendant.
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