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debt due from one man to the other, may well con- Frevo
stitute an aggregate sum not:improperly, designated o5y ano.
by the term demand, and the receipt may very fairly

be understood to speak of the demand existing

when the credit'should be given.

If the principles. previously stated be cprrect,
there 1s no-evidence 1n the cause which er .bles this
court to. say that there was not due, on the judg-
ments obtained- by. Holland- agamnst Cox,.a sum
more-than equal to the value.of the lands-sold un-
der execution. If so, the plamtiffis have no equity
aganst the purchasers of those lands, whose con-
duct appears-tp have been perfectly-unexceptiona-
ble, and the bill, both as to them and Holland, was
properly. dismissed. -

It 15 the opmion of the majority -of the court,
that there 1s no error m the proceedings of ‘the -cir-
cuit court,.and that the decree be affirmed,

i} 5% F——

THE MARYLAND INSURANCE COMPANY, w.
- WOODS.

Sematiins

ERROR to the circuit court: for- the district of .1, an sction
Maryland, m an action of .covenant, upon two poli- upon a policy
cies of msurance, one-upon the schooner William % Prorersy
& Mary, Travers, master, and the other upon her tral, “proof of
carfo, ‘““from. Balumore to -Laguird, ‘with -liberty w“hl'r‘"‘e]a“’"‘l’et‘f;
of one. other neighbouring port, and -at.and from Untted States
themy-or-either of them, ‘back to Baltimore.” .. The onW,” a “sen-

. tence of con-
policy contamed- the followmg' clause  *“Confess- demnationin o

mg ourselves paid. the - consideration .due unto us foreign court
for the assurance of the said assured; or his assigns, 3:,0,3 dmlmﬁ?&'
after the rate of seven and one half per. cent. ow.car- ground _ of
go, by. sard vessel warranted by. the -assured -to. e e’ v Poes
American property, and that the vessel 1s.an Amerz- conclnswe gnt-
can bottom, proof of which to be- required.in the {oree "I T
Unated States only. Insured agamst all.risks. the waranty:



30 . SUPREME COURT U. S.

N4z Tx. Co. assured binding- himself to do all in his power, in
Woons, case of captire, for the defence of the property,
A\ sos and, - if condémned, that he will edter dn appeal if

Qnere, whe- practicable.”
gRi
%isnel not A Ubpon the trial-of the issuc of pon infregit, seven
matedneutraly bills of exceptions were taken. The first was by
ol arge the_un. W00ds, the plaintiff below, in whose favour the judg-
]‘t‘.':‘::gg“:‘imﬂ fent was rendered, and is, therefore, unimportant,
@ aport with. €Xcepting. that it states the facts which each party
hy ;Eugg':{'; offéred -evidence to prove, and is referred to in all
go to a port the other bills of exceptions.
ot withia the . i
g’};”’ > e It states, that the plaintiff gave evidence, thaf'he
gt ould Be blos- Avas a ‘citizen of the United States, and sole” owner
kided, e o of the vessel and carge, of the value insured, and
2 vessel might made in§urance thereupon, according to the policies.
‘;ﬁ‘:?i:“&’; That the vessel atrived in safety off the port of
West Indics, Laguira, -on ‘the 29th of March, .but was Yefused
Fiwn 0 be permissipn to enter the port, except tpon terms, ds
‘6l - she was to the sale of his cargo; which the master deemed
Zﬁiﬁ‘é off, ac- too .disadvaptageous to be ’acgepted. That he re-
British onders Mained . with his vessel off the port, endeavouring’
@ April, 1804, ¢t6 .obgain permission to*enter it on more advan-’
She qTes met fageous terms, until the’ 315t of March, when, find-
iuquiry “elsc- ing that such permission could not be obtained, he
3.“:{:,’0‘&:?1;:; sailed with the vessel and cargo. 2owards the port of
gwee - - . [Amsterdam, in.the island of Curra¢oa, with a view
and - intention of ascertaining, by inquiring from.
British ships of war, or other ships, -or by actual
inspection, or other proper means, whether the said
port was in a state of blockade, and of entering it, -
if he should find it not blockaded. That about four
months before, he had been informed in Baltimoré,

_ that an American vessel, bound to that port, had.
been -warhed off by the British blockading force;
and a report, which he had heard in Baltimore be-
fore he sailed, that the island was still blockaded,
induced him to.sippose, at -the time of sailing to-

. wards Amsterdam, that that port might still be in &
state Of :blockade, (ke then béing ignorant of that

' fact, and 7ot having been able to obtain information
relative thereio off ‘Loguira,) and to vesolve to make

: ; L
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< " - . v
inquiry as aforesaid, before he. attgmpted to enter Mar.1s.Co.

the port. That_on the first of April, on his pas.:
sage to Amsterdam, being then about 28 or 30
miles distant thepefrom, he_discovered a ship, dis-
tant about 21 miles, and immediately changed his
course and stood towards her, for the. purpose.
of inquiring whether Amsterdam was still bloc-
kaded.. The ship “was the British' ship ‘of war
¢ Fortune,” and was then supporting alone -the
blockade of “the port of Amsterdam. = While stand-
ing towards her, she seized and captured. the
schootier as prize, under pretence of -an attempt to.
break the blackade, and 'sent her 10 Jamaiéa, wlicre

the vessel and cargo were condemned as good prize, -

whereby they were totally last to the plaintiff, “I'hat
the distance of Amsterdam from Laguira was aboug

147 miles, which may be run in fificen or twenty -

hours. That the plaintiff, upon the first intelligence”
of the capture, offered to.abandon, and demanded
payment of the .oss. e

That the British minister, on the 12th of. Ai)r.il.,

1804, informed the governmest of the-United States, .

that-the siege of’ Curragoa was converted ‘into
a blockade, which~hotification - the. -government
of the United States did net at any time make.
known. That.the British governnrent had issued
an order to their commanders, and: to theit ad-
miralty courts, in the West Indies,  not to con-
sider blockades- as ‘existing, unless in respect to-
particular.ports which- may be actually invested,
and then not to capturé vessels bound to such
ports,. unless they shall have previously been'warned
. not to enter them.” . That this order was in force at
the time of the capture, and had been notified by
the British government to the government of the
“United States, and imimediately published in the’
gazettes of the United States.

‘That to the eastward of Laguira, on the Spanish
Main, the first-port is New Barcelona, at the. dis-
tance of about 57 leagucs from_ Laguira. That'it
is.3 small port only entered by smail vessels. That

.V
Weoonps.

.
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Man-In. €o he next port to the eastward of Laguira, on the Spa-
Woons.- nish Main, is Gumana, at about the distance of. 70
<x=_leagues. . ‘That about the time of the-voyage afore-
°  said, novessel could enter the port of Vew Barce-
lona without - having obtained permission therefor
at Cumana. That the next port onthe Spanish
Main; from Laguira, westward, is Porto Cabello, un-
der ‘the same jurisdiction, and at the distance of
about 18 leagues; that no vessel could enter. that
port without having obtained permission theréfor at
Laguira. ‘That the next port on the Spanish Main,
to the westward of Laguira, is Maracaibo, at the dis-
tance of about 93 leagues, and about two and a half
degrees further west from the port of Amsterdam.
That the usual course of trade for vessels from Balti-
more with cargoes for Laguira, assorted for the Spa-
nish-Main; is fo proceed to the port of dmsterdam, if
refused permission to enter Laguira, That vessels
in such cases never proceed to Cumana or New Barce-
lona. That except Amsterdam, and the said ports on
the Spanish Main. the nearest port to Laguira, used
for the purposes of trade, is in the.island of Porte
Rico, distant.more than 120 leagues. Butthat Car-
thagena, on the Spanish Main, although more distant
than Porto Rico, may be reached from Laguira ina
shorter time, being more in-the course of the winds,
That there is no port in the island of Bonaire,
except a small roadstead -on. the west side of 'the .
island, where there is a small battery and military -
post. ‘L'hat a»vessel bound from Laguira to Am-
sterdam,. could not touch at the said roadstead
without going about five leagues out of her way,
and being dclayed three or four hours, and that,
there is no other place in the neighbourhoad of
Laguira qr of Amsterdam, except Porto Guabello,
where information could then have been had respect-
ing the continuance of theblockade. ’

The defendants then offered evidenceto the jury,
that when T'ravers sailed from Baltimore, and wher"
he arrived at-Laguira, and when he sailed.from
thence and arrived near the island of Curragoa, he
hadreason-to believe; and did Anow, that that island
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was qctually blockaded and attempted to eter the Maz. In. e,
port of Amsterdam. "That when the insurante was .y oops.
effected, a vessel might ‘enter’ Cumana’ and.Porto Ny
Cabello without first Sbtaining permission elsewhere.
That the ‘Spanish government’ was a party in the .
war. That it has been usual and customary for ves~ -
sels sailing from Baltimore, having cargoes ‘suitable
to thé markets on the Spanish Main, to proceed di-
rect to cither of the ports of Cumana, New Barce-
iona, Porto Cabello, Maracaibo, - or Carthagena,
without first calling at Lagulra for perm1sc10n.
Whereupon the plazntgﬂ praved the dlrectton of
the court to the jury, that it. they believe the mat-
ters so offered in cvidence by %’m, then the proceed-
ing towards the port of Amsterdam’ for the pur-
poses and in the manner so by the plamtzj' stated
and offered’in evidence, doth not in‘operation of. law
deprive him of ‘his right to recover for the -said
losses under the said policies. R

But the court were of opinion, and so directed
the jury, that if’ they shall be satisfied from thé evi-
dence in the-case, that Travers, the master of the
schooner, had "reason to believe that -the island of
Curragoa-was actually -blockaded at the-time when
he sailed .froin® Laguira, and whén he arrwed near
the! said-1sland, and that he attempted to- enter the
port of Amsterdan\, then‘the ‘plamtlff cannot main-
fain the present actwn. s e

I P -
[ 5

To 'w}uch bpnuon: the phmtxﬁ" excepted

The ed b111 of éxceptions statéd that the JefencL
ants, in additionto the evidence’ by them offered as
stated in the first bill of exceptions, gave in evi-
dente that’ Capta.n Travers might have obtdined in~
formation -at Laguira of the- blockade of Curracoa,
(it being: well -and- generally - known' there,) “if he
had made the mqu'ny, but that he made no such

mqun'y

That there is a srmll 1sIand to the eathaxd of
Yol VE. ¥
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far.Iz. Co. Curragon, called Bonaire, and about 20 miles dis-
" Weons tant therefrom on the direct and usual route to Cur-
<=~ Tagoa, and where Captain Travers might also have
received information of the blockade, but he sail-

ed past the island without stopping thereat, or ta-

king any measures whatever to learn whether the

‘blockade existed or not. - That after Travers found

he could not sell his cargo to advantage at Laguira,

he determined to proceed to Porte Rico, and as Cur-

ragoa was very little out of the course, to ascertain

whether the blockade still continued. That on the

12th of April, 1804, the blockade of Curragoa was

notified by the British minister to our government,

and that there had been no notification of a discon-

tinuance thereof. That when the scheoner left Bal-

timore, it was generally reported and understood,

- that Currzgoa was blockaded. They also offered in
evidence the record and proceedings of the admiralty

court at Jamaica, and ihat the schooner was con-

-demned on the ground of an atfempt to violate the

blockade.

Wheteupon the PLAIRTIFF offered in evidence all
- the matters by him offered in evidence as stated
in.the first bill of exceptions, which bill of exceptions
is referred and made part of this bill of exceptions,
and also offéred in evidence that the matters by the
defendants stated in this and the foregoing bill of
exceptions are untrue; and also' that Travers, while
lying off Laguira, did inquire whether the blockadet
of Curracoa still continued, and could obtain ne
information on that subject; and also that at the, time
_he discovered the ship of ‘war, he might -have pro-
ceeded to, and entered into, the port of Amsterdam
without being intercepted by the frigate.  ~

Upon which aforesaid statement of facts, so givén
in evidence, the defendants pray the court to instruct
the jury that the said Travers was not justified in

- sailing from DLaguira and passing the island, of
‘Bonaire .without iaquiring . there- whether the port
of Amsterdam was blockaded, and that_ in ‘conse-
quence thereof, the plaintiff is not entitled to fecover.
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But:the court were of opinion, that if . the jury Mar. 1. Co-
shall be satisfied, from the evidence in the case, that wobys
Travers sailed from Laguira for’ Amsterdam;, with -
intent to enter that port if not actually. blockaded,
but if blockaded not to attempt to enter, but to -sail
- for the island of St. Thomas ; and'if the jury shall
“bhe satisfied, from the evidence, that Travers did not-

Attempt to enter the said port, but was' captured on
his way thither, at the distance of 29 ‘or 30 miles
therefrom, the court directed thejury that such con-
ductof Travers was not unlawful, and that, notwith-
standing such conduct, the plaintiff can mamtam the
present action.

The 3d bill of exceptions stated that the defend- -
ants, upon all the matters in the preceding bills of
exceptions contained, 'prayed the court to instruct
the jury that if they believe that the blockade was
notified by the British government to the American
government, in a réasonable time before Travers
sailed, and that it was generally known in Balti-
more before he sailed, and that he had been in-

" formed of it, and knew of the general report and
belief, and under these circumstances sailed from La-
guira to the port of Amsterdam, without :making
due inquiry, at’'Laguiray whether the blockade sub-
sisted at Amsterdam, and passed Bonaire ‘without
making such inquiry, to the place where he  was
captured, then lie was not justifiable in proccedmg .
on the said voyage to ‘Curragoa, there ‘to make in-
quiry, not having first made the inquiry in the neigh-
bouring ports of Lagulra and Bonaire.

The court refused to give the instruction as pray-
ed, but repeated the instruction statéd in the se-
cond bill of exCeptlons, to which thc defendants
ekcepted.

The 4th bill of exceptions stated that the defend- .
ants prayed the court to direct the jury, that if they
shall be of opmzon that there are three ports on ‘the
Spanish Main, viz. Port Cabello, 1t the distance of
21 leagues from Lagmra, Maragaibo at 93 leagues
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from Laguira, and about 2 1-2 degrees further west
than Amsterdam. and Carthagena at the distance of
185 leagues from Laguira to the westward, and that
the prevailing winds there are generally from the
eastward, and that a voyage may be performed
with more facility from Laguira to Porto Cabello
than to Curragoa, and from Laguira to Maracaibo
and Carthagena, than to the island of St. Thomas,
or Porto Rico. That those ports are situated on the
Spanish.Main, and under the government and- ju-
risdiction of the King of Spain. That vessels sailing
from the. ports of the United States, are in the
habit of sailing direct to the said ports of .Porto
Cabello, Maracaibo, and Carthagena without ob-
taining permission from the government at Laguira.
That vessels leaving the United States with cargoes
sujted to_the market on the Spanish Main, tre-
quently sailed from Laguira, to one or other of . the
above-mentioned ports for the disposal of their car-
goes, That the island of Curracoa belongs to the
Dutch government, who were parties to the war,
That there are two other ports on the Spanish Main,
under the Spanish government, lying to windward
of Laguira, viz. Cumana, 70 leagues, and New-
Barcelona, 57 leagues from Laguira, but the voyage
from Laguira to those ports is more difficult: than
the voyage to- Curragoa, which is 147 miles. That
Currrgoa was known to be blockaded, and so noti-
ficd by the British government to ‘that of the Uni-
ted States 4 reasonable time before Travers sailed,
and that he knew the same at the coinmencement of
the voyage; then Amsterdam was not a port-to which
he was entitled to go under the said policy. Which

‘direction the defendants refused to give. And the

defendants excepted.
1

'The 5th exception stated that the defendants pray-
cd the opinion of the court, upon thé whole facts
before stated, whether the insured had a right to
proceed to Porto Rico, or St. Thomas, under the
terms of the policy. That the court directed the jury
that he had 7o such right, and that the defendants ex-
cepted. : ’
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The 6th exception stated that the ‘defendants, upon Mar.Ix. Gp.

ull the maftters aforesaid, prayed the court to iu-
struct the jury that'if they believe that the insu-
red, after his arrival at Laguira, proceeded on a pro-
visional voyage for the port of Amsterdam, or for
Porto Rico, or for St. Thomas, with anintention

" to go to Amsterdam, if not blockaded, 2nd to Porto

.

Rico, or St. Thomas, if the port of Amsterdam was
blockaded, he wasnot so entitledto do under the poli-
cies, and in consequence thereof, that the plaintiff
is not entitled to recover. Which direction the court
refused to give, but gave the following opinion.

The court having declared that the said Travers
had a-right to proceed from Lagujra to Amsterdarm,
as is fully stated in their second opinion, to which they
refer, they directed the jury that if they find that the
said Travers-intended, if the port of Amsterdam was
blockaded, to go to ‘the island of Porto Rico, or St.
Thomas, that such his - infention only will not affect
the policies ; and that notwithstanding such inten-

. et .- . . . A .
tion the plaintiff can maintain his action- thercon.

To which direction the defendants excepteds

The 7th bill of exceptiohs stated that the defendants.
upon all the matters in the preceding bills of. ex-

ception stated, prayed thic opinion of the court that-

if the jury believe that Travers sailed from La-

guira, on a voyage to St. Thomas, or Porto Rico, but.
with an intention to proceed a small distance out of’

the "way to see if Amsterdam was blockaded, and
in cas¢ it was not blockaded then to enter that port,
and did so proceed to the port of Amsterdam, and
was captured as aforesaid, then the defendants are
not answerable; svhich opinion and direction the court
refused to give, but, gave ‘the following opinion.

The court having declared that the said Travers
had a right to. proceed from Laguira to Amster-
dam, asis fully stated in their second- opinion, to which
they refer, they are of*.opinion, and accordingly
directed the jury, that if they find that the said
Travers intended, if the port of Amsterdam was

V.
Woons.

m
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blockaded, to goto the island of Porto Rico, or the’
island of St. Thomas, such his intention only ‘will
not affect the policies aforesaid, and that notwith-
standing such ‘intention, the plaintiff can maintain
his actions on the said two policigs.. To which in-
struction the defendants excepted,

The verdict and judgment being in favour of the
plaintiff, the defendants brought their writ of errar. .

P. B. Key, for the plaintiffs in error, contended,

1. That the court ought not to have permitted
parol evidence to be',given of. the intention of
Captain Travers to break the blockade, because the
senténce of condemnation was conclusive evidence
‘of that attempt. Curragoa was not 4 port withip
the policy, because the policy did not give leave to
sail to a bleckaded port.

2. A neighbouring port, means a port on the
Spanish DMain, unde? the same government a3
Laguira.

St. Thomas was not a neighbouring port; if it
ivas, he deviated in going to Curragoa.

He sailed for Curracoa with a knowledge that-it
was blockaded, and therefore the defendants are dis-
charged.

Harper, contra.

The evidenee is conflicting as to the knowledge of
the captain of the blockade, and therefore upon that
point this court can give no opmion. The only evi-
dence of such knowledge is, that there was a block-
ade at a prior period, which had heen notified to our
government. But there is a difference between a
blockade by notification, and a blockade de facto. A
vessel has a right to go and inquire of the block-
ading force. " The British government had declared.
that no blockades should be considered as existing

5



FEBRUARY, is8io0. 39

_ in the West Indies, except blockades de facto, and Mz, m Co.
then not to capture them unless they should have -been w

previously  warned off. Under this order and de- .‘a::,': W

‘claration of the British government, Travers had a

right to go and see whether the port was or was not

actually blockaded. This court will not extend the

principle of blockade farther than it has been ex-

tended by the British government.

The voyage, then, to Curragoa, was lawful, Tra-
vers was in the due course of the voyage, and it was
altogether immaterial whether hé had any 'or what

ther port eventually in view.

Martin, in reply.

“Travers had no right to sail for Curracoa, know-
ing it to blockaded. If there be in fact a blockade,
no yessel knowing that fact has a right to go to the
blockaded port for i mquxry. If she does, she is not,
by the law of nations, entitled to warning, but is
good prize at once. - Ille hostis est qui dat auxilium
Izostzbus. If she sails to a blockaded port, knowmg
it to be blockaded, she assumesthe.hostile character,
and is to be treatcd in all respects like an enemy.
This was a blockade by notification as well as de
Jacto,  Our government had express notice, and. all
our citizens are,to be presumed to have notice, also.

The British treaty is not in force, but it is a cor-
rect exposition of the law of nationswon the subject

of blockade. Fitzsimmons vo Newport Insc Co. 4
Cranch, 199.

The sentence is conclugive evidence of the breach
of blockade, notwithstanding the clause in the policy
that proof of the; property being American is tq be
made here ohlys We admit the property was. Amcn-
ean—we admif ‘every thing that is, to be proved
under that clause.. But it was nof agreed that the
question’ of breach af blockade should be tried here
only.. If thé clause is to be so constx:ued it would
place the'insurance companies enmrely in thsa power
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of the insured, because all the persons on hoard are
the agents of the assured, and interested to justify
their own conduct.

It is the duty of the insured and his agents to do
nothing to increase" the risk, and to do all in his
power to avoid loss; and their negligence, or im-
proper conduct will discharge the underwriters.
Thus in the case of the ship Atlantic, Marshall, 321.
want of a passport at first sailing, although obtained
before capture, and although the capturc was not
for want of that paper, yet the underwriters werc
dischdarged. The insured is answerable for all the
improper conduct of the master if it do not amount
to barratry.

Travers knew that Curragoa was blockaded; at
least he had the strongest grounds of believing it;
and if he was not certain, he ought to have inquired
at Laguira, or-at Bonaire. This neglect- increased
the risk and discharged the underwriters.

Curracoa was not a neighbouring port within the
meaning of the policy. It means ¢nly a port on the
Spanish Main, General expressions may be re-
strained by the nature of the case. Thus, in the
case of Hogg v. Horner, 2 Maurshall, 397. the ex--
pression In a policy on a voyage from Lisbon to
I.ondon, * with liberty to touch at any portin Por-
tugal,” was construed to mean any port to the north-
ward of Lisbon only.

The fifth exception was taken to the opinion of the
court, to show a repygnance between that and -the
opinion stated in the second bill of exceptions; for if
it was unlawful to go to Porto Rico-and St. Thomas,
it was equally so to go to Curragoa. '

As to the sixth exception to the opinion that the
intention to ga to St. Thomas in case- Curragoa
should be blockaded did not vitiate the policy.

Thete must, at the commencement of the voyage
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Arom Laguira, be a certain fixed terminus ad quen.
Otherwise the door would he open to fraud upon'the

wnderwriters,  as there. could.be no deviation. It

- ought 'to have been entered in the.log- beok to what

port they were bound. -

Neutral property may ‘be condemned for v1olat10n
of blockade. 1 Rob. 144. Ship Neptunus.. We.ad-
mit the property to be American, and ueutral, but
this A mericaa neutral vessel attempted to bre'\L the

blockade.

A notified blockade is presumed przma Jatie to
continue until the contrary be notified, or -the
blockade be removed de facto. 2 Rob. 92, 93. 106.
108. 1 Marsh. 65. 1 Rob. 131. ‘The Columbia,
‘This vessel, having knowledge of the blockade, was
not entitled to the privilege of being warned.'off.

‘As to the right to go 1 Curragoa to muulre, he

cited 1 Rob. 28Q.

Harper, contra.

The case cited of the voyage from Lisbon to Lon-
don, was a mere -question as to the meaning of the
parties. The nature ‘of the .voyage was. called in
aid of the construction, and it was decided to mean
any port’in the course of the voyage. ; :

The clause as to. proof of the neutrahty of .the-
property applies to its neutral character throughout
the whole voyage.

Travers had a rlght to proceed towards ae
blockaded.port for inquiry; even uposn . British p1in-
ciples, prior to- the order of 1804, - - But after-th it
drder there can be no doubt. )

Although there are. dicta that a vessel salhng for
a blockaded port knowingly is liable to’ be con-
demned, yet jn no-case.is it the direct.and sole
-ground of condemnation. In the case of the Cé-

Vol. VI. r

Mar. Ix Co.

Woons
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Maz. Iz Co. Jumbia, the vessel was taken in the actual attempt
Woons. to break the blockade. But this doctrine is over-
Y=y~ ruled by the court of ¢rrors and appeals in New-
York. 1 Caines’ Cases in: Error, 8. % Caines’ N. 7.
Term Rep. 2. 1 Fohns. 256. Schmide vo N. T,

Insurance Company.

In’1 Rob. 280, 281. The Betsy, the limitations-of
the rule. as to sailing for a blockaded port knowingly
ave stated by Sir William Scott.” The distance of
the place from whence the vessel siils may exeuse.
So may also- the nature of the blockade. In the
West'Indies- the hlockades were so short and uncer-
¢ain as to form an exception to the general rule. 2
Rob: 95. The Neptunus. But the British -order of
1804 is decisivé,

Martin, in reply.

The British order will not bear that construction.
Xt hus never received that comstruction in their
«courts. If it had this vessel would not have been
condemued.

Nothing but the neutrality-of. the property is.t0
be proved. in this country; not that the vessel did
:not conduct-herself as a neutral.

" The case of Fitzsimmons 9. The Newport Insu-
rance Company, was a cade of naked inientienm,
without an agt in pursuance of such intention. Sail-
ing with that intention i¢ an act

Febrpary 16,

~MABSHAII., Ch. J. delivered the following opi-
nion'of the court, viz. :

“This'cause comes on upon various exceptions.to
“opinions delivered by the circuit court of Maryland.

“The first egception, having been taken by the party
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who prevailed in the cause, is'passed aver without Mar. Ix.Co.

consideration.”

The 2d and 3d exceptions are so intimately con-
nected with each other, that they can scarcely be
discussed separately.

This "action , was brought by the owners of the
cargo of the William & Mary, to Tecover froqm
the Maryland Insurance Company the amount of the
policy insuring the cargo of that vessel. The voyage
insured was *“ from Baltimore to Laguira, with
liberty of -one.other neighbouring port, and at, and
from them, or either of them, back to' Baltimore.”
The cafgo was warranted to be American.property,
and the vessel to be an Ame can bettom, ¢ proof of
which was agréed to bé .. . ed in the United
States only.”

Previous to-the sailing of the William & Mary
from "Baltimore, the blockade of Curragoa-had been
notified to the President of the United- States, by

the- British government, and was generally known |

in Baltimore. The vessel arrived at Laguira, from
which ‘place she sailed for some other port,, was cap-
tured within' thirty miles of the port of .Amsterdam,
in. Curragoa, then actually blockaded,:and was conx
demned for'an attempt to break ‘the blockade.

The proof ‘whether the William. & Mary sailed
from Laguira for Curragoa, or for St. Thomas’s or
Porto Rico, is not positive ; and the evidence respect-
ing the information which she sought, or might have
received, at Laguira, respecting the blockade’ of
Carragoa, is contradictory. On the part of the
plaintiff below, evidence was given that, at Laguira,
information of this fact was sought and could not be
obtained. On-thé part of the underwriters, evi-
dence was given, that no inquiry respecting'it was
made at Laguira, and further, that there was a small
island called Bonaire, between Laguira and Curra-
¢oa, not much out of the track from the former place

Wooups.
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M4z Ix. €o. o the port.of Amsterdam, at which no inquiry ¥es.
Woobs. specting the blockade of Amsterdam was made,

The counsel for the underwriters prayed the court
to instruct the jury, that, if they believed these facts,
the plaintiff could not recover.’

This instruction thie court refused to give, but did
instruct the jury ¢ that if they shall be satisfiéd,
in this case, that ‘Captain Henry Travers, master
of the said schooner, sailed from Laguira for the
port of Amsterdam, in the island of Curragod, wsth
intent to enter the said port, if not actually blocka-
ded, but, if blockaded, not to attempt to enter, but
1o sail for the island of St. Thomas’s, and if the jury
should be also satisfien. from the said evidence, that
the said HenryTra  ‘did not-attempt, fo enter the
said port, but was captured on his way to the said.
port, at the distance of 29 or 39 miles therefrem.
the court are of opinion, . and-accordingly directed
the jury, that such.conduct, on the pari:of the said
Henry Travers, wag,not unlawful, and that, notwith-
standing such coriduct, the plaintiff can maintain ‘the
present action,” . .

This opinign and“direction of the circuit court
asserts two principles of law. - -

1. That the sentence and’condemnation of a fo-
reign court of admiralty, copdemning a vessél as
prize for attempting to enter.-a blockaded port,-is
not conclusive evidence of that fact, in an action on

this policy. - , o

2. That, under the circumstances of the case, the,
sailing from Laguira, and the passing Bonaire, with- -
out making any inquiry, ag either place, respecting
the blockade of Amsterdam, were not such acts of
culpable negligence as to discharge the underwriters;

‘1. Is the sentet\ce.;)f a foreign court of admirelty,

in this case, conclusive evidence of the fact it
asserts ?
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This depends ‘entirély o the construction given Maz.Ix. Co,

to the pbli;.;'y..% The guestion respecting the conclu-  woops.
‘siveness of a foreign sentence. wis; sonie time past, s, o/
much_agitated throughoue the United States, P'ami ;
was finally decided, in this court, in the affirmative.
Pending this coptroversy, a change was introuuced
in the form of the palicy, at several offices, by inser¢-
ing, dfter the warranty thdt the property was neu-
tral, the words, ¢ proof of which tp be required.in
the United States only.” - . . ... ..

sy the underwriters it is contended that these
words go to the property only,. and not to the con-
duct of the vessel. By the assured it is contended
that they.apply to both. o .

The underwriters insist_ that-the words themselves
import ng motre than that proof. respecting the pro-
perty may be received in the United States, and
that a imore extended construction -is. not necessa-
rily -to -be given to them in -consequence of their
connection -with the warranty of neutrality, because”
a peutral vessel attempting -to enter a blockaded
port would thereby discharge the underwriters, al-
though :no warranty of neutrality.should be.found
in the policy. N

There is much force in this-argument, and if
the question shall ever..occur on such, a policy, it.
will desérve serious consideration.. But whatever
might be the law in such a case, the majority of the
court is of opinion that, under this policy, the sen-

. tence -of the foreign:court of admiralty  is not con-
clusive. sl

The contract'of insiiranceis certainly very loose-
ly drawn, and a settled construction, different from
the npatural import of the words, is given, by the
commercial world, to many of its stipulations, which
constructjon has been sanctioned by-the decisions.
of courts. One of these is on the warranty .that.
the_vessel is neutral property. . It is ot improbable
that, without such warranty, the attempt of a neu-
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Maz. In. Co- ¢ral vessel to enter 2 blockaded port might be cone

v.
Waops.

sidered as discharging the underwriters. But no
such decision appears ever to.have been made ; nor
is the principle asserted, so far as is known to the
court, in any of the numerous treatises which have
been written on the subject. On the contrary, the
jndgments rendered in favour of the underwriters,
in such cases, have been uniformly founded on the
breach of the warranty of néutrality, which, though
in terms extended only to the property, has been
carried, by construction, to the conduct of. the ves-
sel. It is universally declared that anti-neutral con-
duct forfeits the warranty. that the vessel is neutral.
(ol

This being the ‘construction put by the parties,
and, in consequence thereof, by courts, on the war-
ranty of neutrality,” it is- fair to consider the reser-
vation of the right of giving proof in the United
States; which, in direct terms, refers to the whole
warfanty, as intended by the parties <o be co-exten-
sive with thte warranty itself; and, as the canduct of
the 'vessel was, in legal construction, comprehended
in the warranty of her neutrality, that the conduct
of the vessel would, in legal construction, be com-
prehended in the reservation’ of a right to. make
proof in the United Stagess

The majority of the.court, theréfore, is of opi-
nion, thatthe circuit court did “not err in submit-
ting the tsstimony respecting the Conduct of the
vessel, in this case, to the jury.

2. Arve the underwriters discharged by the con-
duct of the captain?

_ This question is susceptible of ‘several subdivi-
sions.

1. Was the port of Amsterdam, in' Curragoa, a
aeighbouring port, withih the policy ?

2. Did the intention to pass Amsterdam, if block-
aded, discharge the underwriters ?
1
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.3/ Was an omission to inquire. at-Laguira or Maz-Ix.Co.
Bondire, respecting the blockade of Amsterdam,'such  woops.

a culpable negligence as to discharge the underwri- \ e .’
-ters 2 ' . )

It is the opinion of the court that the port of Am.
sterdam was a neighbouring port within the policy.
.The distance between the two places is inconsideras
ble. Itis not stipulated that the neighbouring port
shall be one under the Spanish government, nor is it
to be implied from the pature of the case. Indeed,
the.common usage of Baltimore, which was given
in evidence, for vessels sailing with cargoes assorted
for the Spanish Main to and from Laguira to Cur-.
ragoa, if refused admittance into the former port,
would be. copclusive on this point, if, in other rg-
spects, it could be doubtful. ‘

Neither was the intention to sail for some other
port, on the contingency of finding *Amsterdam’
blockaded, a deviation. ’

It is admitted that the voyage from Laguira must
'be certain, and that only .a ‘certain ‘voyage would .be
within the policy. But the opinion of the circuit
court was founded on-the jury’s.believing that the
voyage from Laguira was for Amsterdam, a voyage
which the-vessel had a right to make, and that the in-
tention to sail to another port, should Amsterdam be-
blockaded, constituted no deviation while on the
voyage to Amsterdam. -

. Certainly an intention, not executed, willmot ‘de-

prive the insured of the benefit of his contract in a

case in which he would not have been deprived of it,
“had he executed his intention. Had Captain Tra-

vers, on the voyage to Amsterdam, sustained a par-
tial loss, and, aiter entering that port, determined to

£0 to Porto Rico, or St. 'L’homas’s; it is certain that,

after sailing from Amsterdam, the voyage would have

been no donger within the policy, nor would the un-

derwriters have been answerable for a subsequent
lgssi .But it could néver be contended, with-any .
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Co gemblance ‘of reason, that this discharged them from

the loss sustained on the voyage to Amsterdam.

3. The omission of ‘the captain to make any'in-
quity respecting the Llockade of Amsterdam, at La-
guira; or to call, for that purpose, at’ Bonalre, comes
next to be considered..

. The notoriety of the blockade of Curragod, be-
fore Captain Travers sailed {rom Baltimore, must
affect him, especially as-the instruction given to the
jury is not made dependent on their believing. that
ke had no actual knowledge of the fact, It seems
a reasonable duty, in ordinary cdses, to make i inqui-
Ty in the neighbeurhood, if information be attaina.
ble, respecting the. cuntinuance of a blockade known

previously to exist,

It is true, that upon this point, contradictory evi-
dence -was _given; Hut the opinion of the courtis
predicated on the j .jury’s believing that Captain Tra,
vers made no inquiry at Laguira. The correct-
ness of that opinion, therefore, depends on its hav-
iag been the duty, of the captain to make this in-

guiry. o

Inan ordmary blopkade, thxs, perhaps, might have
been necessary; but it is contended, that blockades
in’ the West Indiés were so qualified by the British
government, as, to- have dispensed with this neces-
Sity. .

It was proved,:that orders had been given by that
government, to its cruisers and courts of vice-ad-
miralty, which orders were communicated to, and
published by, the government of . the United States,
* Not' to consider blackadey as existing, uniess’ in
respect to pamcular ports which may be actually.
invested, - and. then pot. to: capture vessels. ‘bound.
to such ports, unless they- shall have been prev;ousl;
warned not to ‘enter them.” - | . .- .

On the motives for this order, on the policy which "
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dictated this mitigation of the general rule, so far Mar. I\ Co .
as respected blockades in the West Indies, this yoops.
court does not possess information which would e~
enable it to make any decision, but it appears essen-
tially to-vary the duty of the masters of neutral
vessels sailing t.uwax:ds a-port supposed to be blocL—
aded°

“The words of the order are not sansﬂed by any
previous notice which the vessel may have obtained,
otherwise than by Her being warhed off. This is a
technical term which is well understood. It is not
satisfied by notice received in any other manner..
The effect’of this érder is, that a vessel cannot be
placed in the situition of ‘one haviag a notice of* the-
blockade until’ she <is: warned off. It gives her a-
* xight to inquire of “the blockading squadron; if she
shall not prevmusly receive this warning from one
capable-of giving it; and, consequently, dispenses
vith her making that inquiry elsewhere. While
.this ordef was in force, a neutral vessel might law~
fully sail for a blockaded port, knowing it to be
blockaded, and being found sailing towards such
port, would. not constitute an attempt to break the
blockade, until she should be warned ofE i

There is, then, no error in the opinions to which
the second and third exceptions are taken.: -

The 4th exceptzon is-taken to the refusal of the
court to give an‘opinion to the jury, that, under the
circumstances stated by the defendants below, the. .
port of Curragoa was not a neighbouring port with-
in the policy. .

Y

The merits of this opinion have been essentially
discussed in the view taken of the second and third
exceptions, and.need not be repeatéd. The port of
Curragoa is considered as a port within the policy,
and, conscquently, the circuit court ought not to have
given the opmlon prayed for by the plamtxﬁ's in
€rror.

VoL.VEL
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The 5th exception presents the extraoidinary case
of an exception to an opinton in'favour of the party
taking it, and, consequently, need not be examined.:

The 6th exception presents a case not essentially
varying from the second and third, and will ¢there-
fore be passed over without other observation than
that it is decided in the opinion on those exceptions.

The 7th exception is to a different point. The
counsel for the defendants below prayed the court
to instruct-the jury, *-that if they believed the said
Travers sailed from Laguira ona voyage- to St.
Thomas’s, or Porto Rico, but with an intention to
proceed a small distance out of.the way to see if
Amsterdam was blockaded, and in case it was not
blockaded, then to enter that port, and did so pro-
ceed to the port of Amsterdam, and was captured
as aforesaid, then the defendants are notanswerable.”

This opinion the court refused to give, and pro-
ceeded to repeat the instruction.to which the second
and third exceptions were taken.

If St. Thomas’s, or Porto Rico, were riot neighbours
ing ports within the policy, as i most probably the
fact, then the voyage from Lagiira to either of
those places was not insured. If they were neigh-
bouring ports, so that a voyage to either of them was
within the policy, then going out of the way to see
whether Amsterdam was blockaded was a deviation,

- and, of consequence, the underwriters are equally

discharged.

The only doubt ever felt on this point, was, whether.
any testimony had been offered to the jury.to esta-
blish this fact, which wenld authorize counsel to re-
quest the opinion of the court respecting the law.
On examining the record, it appgars that such testi-
mony was offered. It is stated that the defendants
below offered in evidence, ‘that the captain, on find-
ing he could not be permitted to dispose of his car-
go at Laguira, but on terms which amounted to a
total sacrifice of it, * determined to proceed to Porto
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‘Rico, and, as Curragoa was very little out of the Maz:I. Col

course, to ascertain whether the blockade still contic  wWonps.

A‘nued.” <t

This evidence might be disbelieved by the jury,
but the defendants were certainly entitled to the opi-
nion of the court declaring its legal operation if be- -
lieved.

. It is the opinion of the court, that, in refusing-to
give the opinion prayed in the seventh exception,

the circuit’ court .erred, for which their judgment
13 reversed, and the cause remanded for a new trial.

YOUNG ». GRUNDY.
wlangliiee

THIS was an appeal from an interlocttory decree No writ of er-
of the circuit court of the district of Columbia, dis- [+ o° erbeat

solving an injunction. - locutorydecree
: B . dissolving  an
injunction.
E. ¥. Lee, for the appellant. . Ifthe answee-

. meither adm{ts
. N 3 . 0" N . - nor denies the
The, decree dissolves the injunction with costs} alll'egations of

which is a final decree as to the costs. 2 Wash. 200, the bill, they
. . -must be proe.

Davenport v. Mason. ed oo the final

. . : . - heaving; but

The material facts of the bill are not denied nor 3poua dtestion

admitted by the answer ; they are, therefore,: to be ofaninjunction

taken as true. The court below must, therefore, Ui are to be

have proceeded on the' ground that the original wue. -
equity beiween the maker and payee of the note did

affect the endorsee.

MarsgarL, Ch. J. If the answer neither admits .
nor denies the allegations of the bill, they must be
proved upon the final hearing. Upon a question of
dissclution of an injunction they are to be taken to
be true. ’ :

But the court has no doubt upon the question,



