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Bexsamixn Lo¥Xa, PLAINTIFF IN ERROR, v. PALMER, SMITH, AND
- CoMPANY, DEFENDANTS IN ERROR.

*Action for an escape apeinst the sheriff of Madison county, he having received into his
custody 88 a.prisoner, the defendant in an action in the Circuit Court of Mississippi,
taken under execution, and having suffered and permitted him to escape,

* The declaration set out the judgment obtained by the plaintiffs against Scott, the de-
fendant in the Circuit Court, the execution, the arrest of Scott, and his delivery to
Long "as the sheriff; who recgived him into his custody under the execution, and
detained him until, without leayve or license of the plaintiffs in the execution, and
against their.will, he suffered and permitted him to escape and go at large, &c., &c.
To this decldration the defendant pleaded, that he does not owe the sum 6f money
demanded in the’ declaration, “in manner and form-as complained ‘against him;”
and the jury found that the defendant Long “doth owe the debtin the declaration”
mentioned, in manner and form as_therejn alleged,” and assess damages for the
detention thereof, at one thousand and sixteen dollars and ninety-six cents: upon
which the Court pave judgment for sit thousand three hundred and fifty-six dollars,
and one thousand dnd sixteen dollars and inety-six cents damages, and costs:

The judgment of the Cisenit Cdurt is corvect, under the provision of the statute of Mis-
sissippi of 7th June, 1822. The jury.were not required in the action to find spe-
cially that the prisuner escaped with the consent, and through:the negligence of the
sheriff. ‘The plea alleged that the defendant did not owe the sum of money de-
manded, ¢ in manner and form as the plaintiff complained against him.” This plea
put in isse every material avérment in the declaration. On this issue, on the most
strict and rigid construction, the jury bave expressly found all that is required to be
found by the requirements of the act.

If the sheriff suffers or permits a prisoner to escape, this, both in common panance,
and legal intendment, is an escape with the consent of the sheriff,

The object of the act is, to make the heriff responsible for a voluntary or negligent
escape, and that this shall be found by the jury. And if thisappears from the record
by express finding, or by the necessary conclusion of the law, it is sufficient.

If any particular practice b  prevailed in the State Courts, as to the manner of entering
upon the record the nnding of the jury, it is a mere matter of practice as to the
form of taking and entering the verdict of the jury; and cannot be binding upon
the Courts of the United States.

IN error to the Circuit Court of the United States for the south-
ern district of Mississippi.

Anaction of debt wasinstituted by the defendants in error against
Benjamin Long, then sheriff in Madison county, in the state of
Mississippi, for the recovery of six thousand two hundred and

seventy-seven dollars and costs, the same being the amount of a
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judgment obtained by Palmer, Smith,and Company against Tho-
mas S. Scott,at the January term, 1833, of the District Court of
the United States, for the district ef Mississippi, with interest, &ec.
The plaintiffs in the District Court averred in the declaration
that they had sued cut a capias ad respondendum on the judgment
" against Thomas S. Scott, who was arrested by the deputy mar-
shal; and who, having him in custody under the execution, com-
mltted him to the custody of Benjamin Long, the sheriff, &ec.
That the said Benjamin Long received Scott into his custody,
- and afterwards, « without the leave or license and against the
will of the plaintiffs, suffered and permitted the said Scott to
escape and go at large wheresoever he would, out of his custody.”
The defendant in the Circuit Court, the case having been trans-
ferred to that Court, pleaded “nil debet;” and the Jury found a
verdict for the plaintiff, in the manner and form as alleged by
them ;> ‘whereupon judgment was entered for the plaintiffs, ac-
cording to the verdict.
The defendant sued out this writ of error to Fanuary term,
1839.

The case was argued by Mr. Coxe, for the plaintiff in error;
and by Mr. Henderson for the defendant.

. M. Coxe, for the plaintiff in error, contended that the judg-
ment against Benjamin Long, in the Circuit Court, was erro-
neous, upon the principles of the common law; and particularly
by the laws of Mississippi.

He said that there were no averments in the declaration
of maiters- which, by the law of Mississippi relating to actions
for an escape, were, by the express provisions of the statute,
required to be found by the jury. The liability of a sheriff
for an escape, was where the plaintiff had not consented to
the escape of the prisoner, and the negligence of the officer to
make immediate pursuit. The only averment in the declaration]
inr this case is, that the sheriff permitted Scott, against the will of
,the plaintiff, without leave or licerise, to escape, and suffered him
to go at large wheresoever he would, out of his custody. The
finding of the jury, should have been upon the necessary and
required averments; and the verdict should, in compliance with
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the statute, have found the facts required by the statute to create
the liability of the sheriff. The jury found a general verdict.

No implication will be allowed. The statute expressly declares
that the jury shall find the facts.. \

The action for an escape is the pursuit of a rigid remedy ; ; and
the statute of "Mississippi, looking to the hardship of the imposi-
tion of liability on the sheriff, has declared that all the facts
necessary to create it shall be expressly found.

Mr. Henderson, for the defendants in error, contended that
the entry of the judgment on the verdict of the jury, did author-
ize the assertion that the jury had found all the facts required by
the statute. It was for the defendant below to have brought by
plea before the jury, any of the requisitions of the act of assembly
which showid be proved to make him liable. If an issue had
been tendered on such a plea, these facts would have been
brought into controversy. The entry of a general judgment on
3 special verdict is often made, and is lawful and proper.

This is an action of debt, and the provisions of the statute ot
Mississippi do not apply to such actions. If the action had been
on the case for the escape under mesne process, it might have
been necessary to have proved all the requirements of the statute
under proper averments, in the declaration. The language of the
act of Mississippi may authorize this position.

The plaintiffs in this case allege a debt to be due to them for
an escape. The defendants plead nil debet, that he does not owe
the money, and the jury find that he did owe the same in man-
ner and form, &c. This is sufficient. Cited, 4 Call, 370; 1 How.
64; 3 How. 419; 2 Gallis. 231; 3 Wash. Rep. 17, 558; Peters’
C.C.R.74; Tidd’s Forms, 334; 1 Archbold’s Practice, 205;
1 Mumford, 501 ; 5 Peters, 190; 1 Mass. "153; Paine’s C. C. R.
159; 2 Peters, 16.

Mr. Justice Tromeson delivered the opinion of the Court.

This case comes up on. a writ of error from the Circuit Court
of the United States, for the southern distriet of Mississippi.

It is an action of deht brought against the defendant fof the
escape of Thomas S. Scott, who had been duly committed to his
custody by the marshal of Mississippi. The declaration sets
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out the judgment.obtained by Palmer, Smith, and Co., against
Scotr; the issuing the execution thereupon; the arrest of Scott,
and his delivery to the-defendant, as sheriff, who received him
into. liis custody, by virtue of the said execution, and detained
him until afterwards, to wit, on the 10th day of October, 1833, when
without leave or license, and against the will of the said Palmer,
Smith, and Co., he suffered and permitted the said Scott to escape
and go at large, wheresoever he would, out of the custody of him
the said Benjamin Long, so being sheriff, as aforesaid.

To this declaration, the defendant pleaded that he does not owe
the sum of money demanded by the plaintiffs in the declaration,
or any part thereof, in manner and form as the said plaintiffs have
complained against him. And the issue thereupon joined came
on to.be tried by a jury; who upon their oaths say, that the de-
fendant doth owe the debt in the declaration mentioned, in man-
ner and form_as-therein alleged, and-assess the damages for the
detention thereof. at one thousand and sixteen dollars and ninety-

© six cents.

The question presented upon this writ of error, arises under a
law of the state of Mississippi, concerning escapes, passed the 7th
of June, 1822, (Revised Code, 318;) the third section of which
declares, that no judgment shall be entered against any sheriff or
other officer, in any suit brought upon the escape of any debtor
in his or their custody, unless the jury who shall try the issue,
shall expressly find that such debtor or prisoner did escape with
the consent or through the negligence of such sheriff or other
officer; or thatsuch prisoner might have been retaken, and that
the sheriff or other officer neglected to make immediate pursuit.
This-latier branch of the act is not involved in the present ques-
tion. The declaration contains no averment of neglect to make
immediaté pursuit to retake-the prisoner.

To this section of the act, which is general, and extends
to all actions for escapes, whether the prisoner is in custody of
the sheriff on mesne .process or on an execution, there is a
proviso which declares, that when ‘the sheriff or other officer
shall have taken the body of any debtor in execution, and shall
wilfully and negligently suffer such debtor to escape, the party
suing out such execution may have and maintain an action of
debt against the sheriff for the recovery of all such sums of
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money as are mentioned in the execution, and damages for detain-
ing the same ; any law, custom, or usage to the contrary notwith-
standing. So that when the action is for the escape of a
prisoner in execution, the measure of recovery is fixed, and not
left open to any mitigating circumstances. This proviso takes
the casg of an escape, where the prisoner is in custody on an ex-
ecution, out of the provisions in the enacting clause. The action
in this case is debt, and comes within the proviso. But the
grounds on which the sheriff is made liable for the 'escape are
substantially the same. In the enacting clause he is made liable
if the escape is with his consent, or through his negligence. And
in'the proviso he is made liable if he wilfully and megligently
suffer the escape. The word “or’’ must obviously be here substi-
tuted for “and.” Shall wilfully or negligently suffer the escape.
To consent to an escape, is certainly wilfully to suffer it. And
the question which arises upon this record is, whether the case is
brought within the provisions of this act. The action is debt
against the sheriff, and the averment in the declardtion, on which
his lability for the escape rests, is, that he, withottleave or license
and against the will of the said Palmer, Smith, and Company,
(the plaintiffs in the execution,) suffered and permitted the said
Scott, (the prisoner,) to escape and go at large, out of thecustody
ot him, the said Benjamin Long, so tlien being sheriff of the county
of Madison, and the said sum of six thousand three hundred and
fifty-six dollars and eighty-three cents, due for said damages and
costs, being then and still wholly unpaid and unsatisfied. The
error complained of in this record is, that the jury have not ex-
pressly found, that the prisoner escaped with the consent or
through the negligence of the sheriff. The plea to this declara-
tion, which contains the averment abové-mentioned is, that the
defendant does not owe the sum of money demanded in the de-
claration, in manner and form as the plaintiff has complained
against him. This plea puts in issue every material averment in
the declaration; and the plaintiff was called upon to prove such
averments. It put in issue therefore the inquiry whether
the sheriff suffered and permitted the escape. If he suffered
and permitted the escape, this, both in common parlance and
in legal intendment, was an escape with the consent of the
gsheriff. ~And the verdict of the jury is that the defendant
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doth owe the debt in the declaration mentioned, in manner and
form as therein alleged. The manner and form alleged in the
declaration-is, that he owed it by reason of his having permitted
the prisoner to escape. So that, upon the most strict and rigid
copstruction’ of the act, the jury have expressly found that the
escape was with the permission of the sheriff; which is equivalent
to finding that it was with his consent according to the require-
ment of the act. This act.does not point out any particular form
in which the finding of the jury is to be entered npon the records
of the Court. The object of the act is to make the sheriff respon-
sible for & voluntary or negligent escape;-and that this shall be
found by the jury. And if this appears from the record by ex-
press finding, or by the necessary conclusion of law, it is suffi-
cient. So that, if the verdict of the jury in this case should be
considered no more than the common form upon the plea of nil
debet, all the averments in the declaration are, in judgment of
law, presumed to have been proved. And if any particular prac-
tice under this statute has prevailed in the State Courts, as to the
manner of entering upon the record the finding of the jury, it is
a mere matter of practice as to the form of taking and entering
the verdict of the jury; and cannot be binding upon the Courts
of the United States. The judgment of the Court below is ac-
cordingly affirmed.

This view of the case renders it unnecessary to consider the
motion to dismiss the writ of error. Judgment affirmed.

This cause came on to be heard on the transeript of the record
from the Circuit Court of the United States, for the southern dis-
trict of Mississippi, and was argued by counsel. On consideration
whereof, it is now here ordered and adjudged by this Court, that
the judgment of. the said Circuit Court, in this cause be, and the
same is hereby, affirmed, with costs and damages at the rate of six
per centum per annum.



