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cution of the note and of the deed of frust in his presence, and
to the acknowledgment of the latter before him, and to lus
signing his name as a witness to the execution of each. Itis
also satisfactorily shown that the $1000 secured by the nots
passed from the lender to the agent of the borrower. It
would serve no good purpose o discuss the evidencs at length.
The integrityof the transaction is not satisfactorily impeached.
The decree of the court below, in general term, <s reversed,
and the case is remanded to it, with o direction, to
affirm, with costs, the decree of the court in special term.
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APPEAL TROM THE COURT OF CLAIMS.
No. 698. Argued Februgry 2, 1888, —Declded March 10, 1888,

A naval officer bemng retired on furlough pay, under Rev. Stat. § 1454, for
incapacity not the result of any incident of the service, and being sub-
sequently transferred by the President, by and with the consent of the
Senate, from-the furlough,to the retired pay list under Rev. Stat. § 1594,
is entitled thereafter, under the second clause of Rev. Stat. § 1688, when
not on active duty, to one-half the sea pay provided for the grade or rank
held by Tum at the time of his retirement. ~

Tax case 1s stated 1 the opmion of the court.

BLr. Jokn Paul Jones and Mr. Robert B. Lines for appel-
Iant.

By, Heber J. May for appellee. Mr. Attorney General was
with him on the brief.

Mr. Cuier Jusrior Warre delivered the opimon of the court.

Howard D. Potts, an assistant engineer of the navy, being
physically disdbled, was examined by a naval retiring ‘board
who reported that he was incapacitated from active service,
and that in their judgment the incapacity did not crigmate m
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the line of duty. In this report the President concurred, and
directed a retirement on furlough pay.

The sections of the Revised Statutes governing such a pro-
ceéding are as follows:

“Seo. 1449, Said retiring board shall be anthorized to inquire
into and determine the facts touching the nature and occasion
of the disability of any such officer, and shall have such pow-
ers of a court-martial and of a court of mquiry as may be nec-
essary.

“Szrc. 1450. The members of said board shall-be sworn in
each case o discharge their duties honestly and impartially.

“Sro. .1451. When said retiring board finds an officer in-
capacitated from active service, it shall also find and report
the cause which, m its judgment, produced his meapacity, and
whether such cause is an ineident of the service.

“Sro. 1452. A record of the proceedings and decision of the
board n each case shall be transmitted to the Secretary of the
Navy, and shall be laid by lum before the President for Ins
approval or disapproval or orders in the case.

“Sec. 1453. When a retiving board-~finds that an officer 1s
incapacitated for active service, and that lus mecapatity 1s the
result of an moeident of the service, such officer shall, if said
decision 1s approved by the President, be retived from active
service, with retived pay, as allowed by Chapter 8 of tlus Title.

“Sgec. 1454, When said board finds that an officer is mca-
pacitated for active service, and that lus meapacity 1s not the
result of any meident of the service, such officer shull, if saud
decision 1s approved by the President, be retired from active
service on furlough pay, or wholly refired from service with
one year's pay, as the President may determine.

“Sec. 1593. Officers placed on the retired list on furlough
pay shall receive only onehalf of the pay to which they
would have been entitled if on leave of absence on the active
list.”

On the 15th of March, 1877, Potts was nominated by the
President and confirmed by the Senate on the 17th of the same
month, for transfer from the furlough to the retired pay list
under § 1594 of the Revised Statutes. That section isas follows:
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“Seo. 1594. The President, by.and with the advice and con-
sent of the Senate, may transfer any officer on the retired list
from the furlough to the retired pay, list.”

Since his confirmation he has been paid one-half the sea pay
of an officer of his rank-at the time of retirement, the ac-
counting officers bemg of. opinion that his case fell within the
second clause of § 1588 of the Revised Statutes, which is as
follows:

“The pay of all other officers on the retired list (excluding
those above specified) shall, when not on active duty, be equal
t0 one-half the sea pay provided by this chapter for the grade
or rank held by them at the time of retirement.”

He claims, however, that after his transfer from the farlough
to the retired list he was entitled to three-quarters of the sea
pay under the first clause of that section as follows:

“Szc. 1588. The pay of all ofﬁcerb of the navy, who have
been retired after forty-five years’ service after reachng the
age of sixteen years, or who have béen, or may be retired
after forty years’ service, upon their own application to the
President, or on attaiming the age of sixty-two years, or on
account of incapacity resulting from long and faithful service,
from wounds or injuries received 1n the line of duty, or from
sickness or exposure theren, shall, when not on active duty,
be equal to seventy-five per centum of the sea pay provided
by this chapter for the grade or rank which they held, respec-
tively, at the time of their retirement.”

This suit was brought to recover the difference between
one-half and three-quarters of sea pay from the date of ls
transfer. The Court of Clamms gave judgment agamnst him,
and from that judgment this appeal was taken.

‘We agree entirely ‘with the Court of Claims m the view it
took of the case. The finding of the retiring board, approved
by the President, 1s the Judgment of the tribunal created under
the law for the government of the navy to determme such
questions, that Potts be retired from active service for in-
capacity, which “did not originate in the line of duty.” This
made him a retired officer on .furlough pay, and gave him
one-half the leave of absence pay of an officer on the active
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list. 'When he was afterwards transferred by the action of
the President and Senate-*from the furlough to the retired
pay list,” his stetus as a retired officer was not changed. He
still remained an officer retired for incapacity which did not
onigmate m the line of duty, but his pay was raised from that
of an officer retired “on furlough pay” to that of one retired
on half sea pay. In other words, he was taken from the fur-
lough list and put on the list of those-retired under circum-
stances which brought them within the second clause of §
1588, instead of the first. The object of the statute 1s not to
enable the President and Senate to vacate the finding of the
retiring board that the meapacity of the officer did not « ong-
inate in the line of duty,” and to decide that it was “ the re-
sult of an mecident of the service,” but to afford a means for
Ins relief from the consequences of such a, finding, to the extent
of adding to his pay the difference between the half of leave
of absence pay and the half of sea pay. It may have been
mfended as a prowision for a remedy for wrongs done by rebir-
ing boards, but it limited the power of the President and Sen-
ate m that behalf fo a transfer of the name of the officer
from “the furlough to the retired pay list.” The cause of his
retirement still remains the same, and determmes s position
on the “refired pay list.”
The judgment of the Court of Claims 15
Affirmed.
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APPEALS FROM THE COURT OF CLATIMS.
Kos. 158,1332. Argued February 2, 1688.—Declded Match 19, 1888,

An appeal, docketed here January 7, 1888, from a judgment of the Court of
Clamms which was entered February 4, 1884, 15 dismissed for want of due
prosecution.

Potts v. United States, ante, 173, afirmed and applied to the case.



