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196 U -S. 375, 396 Loewe v Lawlor 208 U 8. 274; 293,
et seq., Gompers v. Bucks Stove & Range Co.,:221 U 8.
418; 438, Eastern States Retail Lumber Dealers’ Associa-
tion v United States, 234 U 8. 600, 809. See also: United
States: v Associated Bill Posters, 235 Fed. 540. The
fundamental purpose of the Sherman Act was to secure
equality of opportunity and to protect the public agamst
evils commonly imcident to destruction- of competition
through monopolies and ‘combmations in restramt of
trade. The alleged actions of defendants are directly
opposed to this beneficent purpose and are-denounced by
the statute.

We find no adequate support for the claim that plan-
tiffs were parties to. the combination of which they now
complain.

Reversed.

GREENPORT BASIN & CONSTRUCTION .COM-
PANY v». UNITED STATES.

ERROR TO AND' APPEAL FROM THE' DISTRICT COURT OF THE
‘UNITED STATES FOR THE EASTERN DISTRICT OF' NEW
YORK.

No. 31. Argued November 17 1922.—Decided January 2, 1923.

1. A judgment. of. the District Court in an action aganst the, United.
States under Jud. Code, § 24, par. 20, to recover taxes paid under
protest, 15 rev1ewable here by writ of error., P "514.

2. In computmg the ‘excess profits tax 1mposéd bv the Act of October -
3, 1917 lc. 63, 40 Stat. 300, the exaction prescribed by § 201.1s to
'be mnposed, m its-successive stages, upon the entire net income,
except that, from. the part of the net income. prescribed for the
first stage, the allowances made by § 203 are to be deducted. So
held, where -the allowances were less than 15. per cent. of the
mvested, capital. P 514, .

269 Fed. 58, affirmed.

Error to and appeal from-a. judgment of the District
‘Court sustaming a demurrer and dismissing the complamnt
w an action aganst the United States to recover:taxes.
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Mr. M. Hampton‘ Todd, with whom Mr. Percy L.
Housel- was on the briefs, for plamtlff in error and
appellant.

Mr. Assistant Attorney General Ottinger, with whom.
Mr. Solicitor General Beck and Mr. Charles H. Weston,
Special Assistant to the Attorney General, were on the
brief, for the United States.

Mg. JusTice Branpeis delivered the obinion of the
Court.

The Greenport Company had, in 1917, an invested
capital of $215,615.55. Its riet income was $76,361.20 in
the taxable year ending October 31, 1917. Its prewar
annual net income, calculated on a 7 per cent. basis, was
$15,093.08; and the fixed statutory deduction $3,000.
The company was thus subject (for five-sixth of the year)
to the excess profits tax imposed by the Revenue Act of
October 3, 1917, c. 63, §§ 201, 203, 40 Stat. 300, 303, 304.
The Government, followmg Treasury Regulation No. 41,
Articles 16, 17, and form 1103, assessed the tax at 316,-
837.76. ‘The company insisted that the correct amount
was $12,417.36; paid the tax as assessed, under protest;
and brought this suit for the difference, $4,420.40, in the

*Section 201: “ That in addition to the taxes under existing law
and under this act there shall be levied, assessed, collected, and paid
for each taxable year upon the income of every corporation, part-
nership, or individual, a tax . . . equal to the following percent-
ages of the net income:

“Twenty per centum of the amount of the net income in excess
of the deduction (determined as hereinafter provided) and not in
excess of fifteen per centum of the invested capital for the taxable
year;

“ Twenty-five per centum of the amount of the net income in
excess of fifteen per centum and not in excess of twenty per centum
of such capital; _

“ Thirty-five per centum of the amount of the net income in excess
-~ of twenfy per centum and not in excess of twenty-five per centum
of such capital;

. 45646°—23——33
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federal court, for the Eastern District of New- York under
the Tucker Act (Judmal Code, § 24 par. 20.) - That
court sustained a demurrer to the petition and entered
judgment for defendant. 269 Fed. 58. The case is
brought here by both writ of efror and appeal. Tt is prop-
erly here on writ of error, Chase v. United States, 155
U.'S.489; J. Homer Fntcﬁ Inc.'v. United States, 248
U. S. 458. The sole question presented for decision is.
whether the method of éaleculating the faxes adopted by
the Treasury is in harmony with the prov1s1ons of' the
Revenue Act. - R

The rate of. exactlon 1mposed by the excess proﬁts tax
grows, in- stages with the: increase in the percentage
earned on, ‘the capital. In the first stage——net income up
to-15. per. cent, on capltal—the rate of exaetion is four-
twentleth In the seconl—stage——net income from 15 to
20 per cent —the rate is ﬁve—twentleth In the third
stage—net-income from 20 to 25 per cent __the rate is
seven—twentleth In the fourth stage—net income from
25 to 33 _per cent ——the rate is, nme«twenneth In the
last. stage—net income, over. 33. per cent —the rate is
twelve-twentleth What the net income is to which the
respectlve rates of exactlon apply is ‘the question for de-
cision, ~ The company contends, in eﬁect,nthat “net in--

o« Forty—ﬁve per centum of the amount of the net mcome m excess
of twenty—ﬁve per centum and not in excess of, 'th1rty-three per
centum of such capltal and .
“ Slxty per centum of the amount of the net mcome in e\:cess of
thxrty-three per centum of such capital” ’ .
Sectlon 203: “That for the purposes of this tltle the deductxon
shall bJe as follows, e‘:cept as, otherwise jn tlns title provlded-—
“(a) In the case of a domestic corporatxon, the sum of (1) an
amount equal to the same percentage of the invested. capital for the -
taxable year which, the average amount, of theannual et income of
the trade or business during the prewar penod was of the invested
capltal for the prewar period (but not less than seven or more than
nine per centurn of the’ mvested caprtal for the taxable year), and
(2) $3,000,” - ’
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come as-used concerning each stage,. means not the whole
net income—but the balance remaining after deducting
from the net income the allowance for prewar profits and
the fixed deduction. Under this contention the base to
which the exactions should be applied would be, not
$76,361.20, but that sum less $18,093.08, or $58,268.12.
The Government insists that the exaction should be ap-
phed to the whole net income, except that from the net
income prescribed for the first stage the allowances . spe-
clﬁca]ly provided for are to be deducted.? The differences
in detail resultmg from the two methods of calculation
are shown in the margin.? g

?Treasury Regulation No. 41, Article 17, provided that if the
deduction exceeded 15% of the invested capital the amount in excess
should be applied to the next succeeding tax bracket and so_on until
the deduction should be absorbed. Compare § 301(d) Act of Feb—
ruary 24, 1919, c. 18, 40 Stat. 1057, 1089.

* Methods of Computation. .

[

1. GOVERNMENTS METHOD,

First, apportion tl;e net incomeinto the tax
brackets:

Percentages of
invested capital Amount
(1) 01015 seccennaccenmencaannn $32,342.33
(2) 15% to 20%. ...- canwseesone! 10,780,77
(3) 20% t0 25%,. . 2. 10,780.77
4) 259, to 33%.. ... 17,249.24
(5) Above 33%....... .. 5,208
Totalnet income. .......... $76,361.20

Second, apply the deductxon to the first tax
bracket:

leaves

. PLAINTIFF’'S METHOD, .
First, appfy the deduction:

$76,361.20 minus $18,093.08 leaves $58,258.12
astaxableincome, .

Second, apporhon the taxable income into
the tax brackets: .

Percentages of
(lmv%ted capital

(2

25% to 33%. -
(5) Above 33(7,2 o

Total taxable income....... $58,268,12
Third, compute the tax:

(1) $32,342.33 minus  $18,083.08
$13,219.25. <,
Third, compute the tax:

(1) $14,249.25 at 20%. ... ........ $2,840.85
2 $10,750.77 at 25%. .. 2,695.19
3} $10,750.77 at 35%. 773,

1) $17,249.24 at 45%. .
(5) "$5,203.09 at 60%... L g2
263,12 Totaltax....... $20,205.3
¥ brotate (5/8)vmmanmanmnannn $16,537. 76

(1) $32,312.33 8t 20%. ... ceeun... $6,468.47
(2) $10,750.77 at A 2,695.19
(3) $10,750. 77 8t 357 TR
54 $4,364.25 at 457 . 1,963.91
5 none at 60%..... . nome
—

$58,265.12  Totaltax..... $14,900. 84
Brorate (5/6) . -ovueeeneonnns $12,417.36
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The method of calculation adopted by the Treasury
follows the clear language of the act, and its correctness
1s-confirmed by the statement, and the illustrative tables,
presented by the chairman of the Ways and Means Com-
mittee m submutting the Conference Report on the bill.
55 Cong. Rec., 65th Cong., 1st sess., Part 7 pp. 7580
7593. As the language of the act 1s clear, there 1s no
room for the argument of plamtiff drawn from other
revenue measures. Nor 1s there anything m L Belle
Iron Works v United- States, 256 U 8. 377 383-388,
which lends supportto plamntiff’s contention.

Affirmed.

ROSENBERG BROS. & COMPANY,. INC. ». CURTIS
BROWN COMPANY

K

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF NEW YORK.

No. 102: Argued November 16, 1922.—Decided January 2, 1023.

1. ‘An order of the District Court quashing the summons i an action
agamst a foreign -corporation upon the ground that the defendant
was not found 1n the State 1s m effect a final judgment, reviewable
here under Jud. Code; § 238. P 517

2. Purchases of goods by a foreign- corporation for sale at its domi-
cile, and visits by its. officers.on business related to such purchases,
are not enough to warrant the inference that it 1s present within
the jurisdiction of the State where such purchases and visits are
made;. and. service .of summons on its president while temporarily
. thaf State on such business s, therefore, void. P 517

3. The fact that the cause of action arose mn the State of suit will

ot ¢onfer junsdiction of a foreign corporation not found there.
P 518.

285 Fed. 879, afﬁrmed

ERROR to a judgment of the. District Court quashing
the- summons, for want of jurisdiction, m an- action
against a foreign corporation. »



