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This case presents the question of the constitutionality of the independent
counsel provisions of the Ethics in Government Act of 1978 (Act). It
arose when the House Judiciary Committee began an investigation into
the Justice Department’s role in a controversy between the House and
the Environmental Protection Agency (EPA) with regard to the Agen-
cy’s limited production of certain documents that had been subpoenaed
during an earlier House investigation. The Judiciary Committee’s Re-
port suggested that an official of the Attorney General’s Office (appellee
Olson) had given false testimony during the earlier EPA investigation,
and that two other officials of that Office (appellees Schmults and
Dinkins) had obstructed the EPA investigation by wrongfully withhold-
ing certain documents. A copy of the Report was forwarded to the
Attorney General with a request, pursuant to the Act, that he seek
appointment of an independent counsel to investigate the allegations
against appellees. Ultimately, pursuant to the Act’s provisions, the
Special Division (a special court created by the Act) appointed appellant
as independent counsel with respect to Olson only, and gave her juris-
diction to investigate whether Olson’s testimony, or any other matter
related thereto, violated federal law, and to prosecute any violations.
When a dispute arose between independent counsel and the Attorney
General, who refused to furnish as “related matters” the Judiciary
Committee’s allegations against Schmults and Dinkins, the Special Divi-
sion ruled that its grant of jurisdiction to counsel was broad enough to
permit inquiry into whether Olson had conspired with others, including
Schmults and Dinkins, to obstruct the EPA investigation. Appellant
then caused a grand jury to issue subpoenas on appellees, who moved in
Federal District Court to quash the subpoenas, claiming that the Act’s
independent counsel provisions were unconstitutional and that appellant
accordingly had no authority to proceed. The court upheld the Act’s
constitutionality, denied the motions, and later ordered that appellees be
held in contempt for continuing to refuse to comply with the subpoenas.
The Court of Appeals reversed, holding that the Act violated the Ap-
pointments Clause of the Constitution, Art. II, §2, cl. 2; the limitations
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of Article III; and the principle of separation of powers by interfering
with the President’s authority under Article 1I.
Held:

1. There is no merit to appellant’s contention—based on Blair v.
United States, 250 U. S. 273, which limited the issues that may be raised
by a person who has been held in contempt for failure to comply with a
grand jury subpoena—that the constitutional issues addressed by the
Court of Appeals cannot be raised on this appeal from the District
Court’s contempt judgment. The Court of Appeals ruled that, because
appellant had failed to object to the District Court’s consideration of
the merits of appellees’ constitutional claims, she had waived her oppor-
tunity to contend on appeal that Blair barred review of those claims.
Appellant’s contention is not “jurisdictional” in the sense that it can-
not be waived by failure to raise it at the proper time and place. Nor is
it the sort of claim which would defeat jurisdiction in the District Court
by showing that an Article IIT “Case or Controversy” is lacking.
Pp. 669-670.

2. It does not violate the Appointments Clause for Congress to
vest the appointment of independent counsel in the Special Division.
Pp. 670-677.

(a) Appellant is an “inferior” officer for purposes of the Clause,
which—after providing for the appointment of certain federal officials
(“principal” officers) by the President with the Senate’s advice and con-
sent —states that “the Congress may by Law vest the Appointment of
such inferior Officers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments.” Although appellant
may not be “subordinate” to the Attorney General (and the President)
insofar as, under the Act, she possesses a degree of independent discre-
tion to exercise the powers delegated to her, the fact that the Act au-
thorizes her removal by the Attorney General indicates that she is to
some degree “inferior” in rank and authority. Moreover, appellant is
empowered by the Act to perform only certain, limited duties, restricted
primarily to investigation and, if appropriate, prosecution for certain
federal erimes. In addition, appellant’s office is limited in jurisdiction to
that which has been granted by the Special Division pursuant to a re-
quest by the Attorney General. Also, appellant’s office is “temporary”
in the sense that an independent counsel is appointed essentially to ac-
complish a single task, and when that task is over the office is termi-
nated, either by counsel herself or by action of the Special Division.
Pp. 670-673.

(b) There is no merit to appellees’ argument that, even if appellant
is an “inferior” officer, the Clause does not empower Congress to place
the power to appoint such an officer outside the Executive Branch—that
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is, to make “interbranch appointments.” The Clause’s language as to
“inferior” officers admits of no limitation on interbranch appointments,
but instead seems clearly to give Congress significant discretion to de-
termine whether it is “proper” to vest the appointment of, for example,
executive officials in the “courts of Law.” The Clause’s history provides
no support for appellees’ position. Moreover, Congress was concerned
when it created the office of independent counsel with the conflicts of in-
terest that could arise in situations when the Executive Branch is called
upon to investigate its own high-ranking officers, and the most logical
place to put the appointing authority was in the Judicial Branch. In
light of the Act’s provision making the judges of the Special Division inel-
igible to participate in any matters relating to an independent counsel
they have appointed, appointment of independent counsel by that court
does not run afoul of the constitutional limitation on “incongruous”
interbranch appointments. Pp. 673-677.

3. The powers vested in the Special Division do not violate Article
ITI, under which executive or administrative duties of a nonjudicial na-
ture may not be imposed on judges holding office under Article III.
Pp. 677-685.

(a) There can be no Article III objection to the Special Division’s
exercise of the power, under the Act, to appoint independent counsel,
since the power itself derives from the Appointments Clause, a source of
authority for judicial action that is independent of Article III. More-
over, the Division’s Appointments Clause powers encompass the power
to define the independent counsel’s jurisdiction. When, as here, Con-
gress creates a temporary “office,” the nature and duties of which will by
necessity vary with the factual circumstances giving rise to the need for
an appointment in the first place, it may vest the power to define the
office’s scope in the court as an incident to the appointment of the officer
pursuant to the Appointments Clause. However, the jurisdiction that
the court decides upon must be demonstrably related to the factual cir-
cumstances that gave rise to the Attorney General’s request for the ap-
pointment of independent counsel in the particular case. Pp. 678-679.

(b) Article III does not absolutely prevent Congress from vesting
certain miscellaneous powers in the Special Division under the Act.
One purpose of the broad prohibition upon the courts’ exercise of execu-
tive or administrative duties of a nonjudicial nature is to maintain the
separation between the Judiciary and the other branches of the Federal
Government by ensuring that judges do not encroach upon executive or
legislative authority or undertake tasks that are more properly accom-
plished by those branches. Here, the Division’s miscellaneous powers —
such as the passive powers to “receive” (but not to act on or specifically
approve) various reports from independent counsel or the Attorney Gen-
eral—do not encroach upon the Executive Branch’s authority. The Act
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simply does not give the Division power to “supervise” the independent
counsel in the exercise of counsel’s investigative or prosecutorial author-
ity. And, the functions that the Division is empowered to perform are
not inherently “Executive,” but are directly analogous to functions that
federal judges perform in other contexts. Pp. 680-681.

(c) The Special Division’s power to terminate an independent coun-
sel’s office when counsel’s task is completed —although “administrative”
to the extent that it requires the Division to monitor the progress of
counsel’s proceedings and to decide whether counsel’s job is “com-
pleted”—is not such a significant judicial encroachment upon executive
power or upon independent counsel’s prosecutorial discretion as to re-
quire that the Act be invalidated as inconsistent with Article 1III. The
Act’s termination provisions do not give the Division anything approach-
ing the power to remove the counsel while an investigation or court pro-
ceeding is still underway—this power is vested solely in the Attorney
General. Pp. 682-683.

(d) Nor does the Special Division’s exercise of the various powers
specifically granted to it pose any threat to the impartial and independ-
ent federal adjudication of claims within the judicial power of the United
States. The Act gives the Division itself no power to review any of the
independent counsel’s actions or any of the Attorney General’s actions
with regard to the counsel. Accordingly, there is no risk of partisan or
biased adjudication of claims regarding the independent counsel by that
court. Moreover, the Act prevents the Division’s members from par-
ticipating in “any judicial proceeding concerning a matter which involves
such independent counsel while such independent counsel is serving in
that office or which involves the exercise of such independent counsel’s
official duties, regardless of whether such independent counsel is still
serving in that office.” Pp. 683-685.

4. The Act does not violate separation of powers principles by im-
permissibly interfering with the functions of the Executive Branch.
Pp. 685-696.

(a) The Act’s provision restricting the Attorney General’s power to
remove the independent counsel to only those instances in which he can
show “good cause,” taken by itself, does not impermissibly interfere with
the President’s exercise of his constitutionally appointed functions.
Here, Congress has not attempted to gain a role in the removal of execu-
tive officials other than its established powers of impeachment and con-
viction. The Act instead puts the removal power squarely in the hands
of the Executive Branch. Bowsher v. Synar, 478 U. 8. 714, and Myers
v. United States, 272 U. S. 52, distinguished. The determination of
whether the Constitution allows Congress to impose a “good cause”-type
restriction on the President’s power to remove an official does not turn
on whether or not that official is classified as “purely executive.” The



658 OCTOBER TERM, 1987

Syllabus 487 U. S.

analysis contained in this Court’s removal cases is designed not to define
rigid categories of those officials who may or may not be removed at will
by the President, but to ensure that Congress does not interfere with the
President’s exercise of the “executive power” and his constitutionally ap-
pointed duty to “take care that the laws be faithfully executed” under
Article II. Cf. Humphrey’s Executor v. United States, 295 U. S. 602;
Wiener v. United States, 357 U. S. 349. Here, the Act’s imposition of a
“good cause” standard for removal by itself does not unduly trammel on
executive authority. The congressional determination to limit the At-
torney General’s removal power was essential, in Congress’ view, to es-
tablish the necessary independence of the office of independent counsel.
Pp. 685-693.

(b) The Act, taken as a whole, does not violate the principle of sepa-
ration of powers by unduly interfering with the Executive Branch’s role.
This case does not involve an attempt by Congress to increase its own
powers at the expense of the Executive Branch. The Act does empower
certain Members of Congress to request the Attorney General to apply
for the appointment of an independent counsel, but the Attorney General
has no duty to comply with the request, although he must respond within
a certain time limit. Other than that, Congress’ role under the Act is
limited to receiving reports or other information and to oversight of the
independent counsel’s activities, functions that have been recognized
generally as being incidental to the legislative function of Congress.
Similarly, the Act does not work any judicial usurpation of properly ex-
ecutive functions. Nor does the Act impermissibly undermine the pow-
ers of the Executive Branch, or disrupt the proper balance between the
coordinate branches by preventing the Executive Branch from accom-
plishing its constitutionally assigned functions. Even though counsel is
to some degree “independent” and free from Executive Branch supervi-
sion to a greater extent than other federal prosecutors, the Act gives the
Executive Branch sufficient control over the independent counsel to en-
sure that the President is able to perform his constitutionally assigned
duties. Pp. 693-696.

267 U. S. App. D. C. 178, 838 F. 2d 476, reversed.

REHNQuIST, C.J., delivered the opinion of the Court, in which
BRENNAN, WHITE, MARSHALL, BLACKMUN, STEVENS, and O’CONNOR,
JJ., joined. ScALIA, J., flled a dissenting opinion, post, p. 697. KEN-
NEDY, J., took no part in the consideration or decision of the case.

Alexia Morrison, appellant, argued the cause pro se.
With her on the briefs were Earl C. Dudley, Jr., and Louis
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F. Clatborne. Michael Davidson argued the cause for the
United States Senate as amicus curiae in support of appel-
lant. With him on the brief were Ken U. Benjamin, Jr., and
Morgan J. Frankel.

Thomas S. Martin argued the cause for appellees. With
him on the brief for appellee Olson were Anthony C. Epstein,
David E. Zerhusen, David W. DeBruin, and Carl S. Nadler.
Brendan V. Sullivan, Jr., Barry S. Simon, Jacob A. Stein,
and Robert F. Muse filed a brief for appellees Schmults et al.
Solicitor General Fried argued the cause for the United
States as amicus curiae in support of appellees. With him
on the brief were Assistant Attorney General Bolton, Deputy
Solicitors General Cohen and Bryson, Deputy Assistant At-
torneys General Spears and Cynkar, Edwin S. Kneedler,
Richard G. Taranto, Robert E. Kopp, and Douglas Letter.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

This case presents us with a challenge to the independent
counsel provisions of the Ethics in Government Act of 1978,
28 U. S. C. §§49, 591 et seq. (1982 ed., Supp. V). We hold

*Briefs of amici curiae urging reversal were filed for the American Bar
Association by Robert MacCrate and Irvin B, Nathan, for Common Cause
by Archibald Cox, Donald J. Simon, Paul A. Freund, and Philip B. Hey-
mann; for the Center for Constitutional Rights by Morton Stavis, Michael
Ratner, Frank Askin, and Daniel Pollitt; for Public Citizen by Eric R.
Glitzenstein and Alan B. Morrison; for Burton D. Linne et al. by Edwin
Vieira, Jr.; and for Lawrence E. Walsh by Laurence H. Tribe, Paul L.
Friedman, and Guy Miller Struve.

Briefs of amici curiae urging affirmance were flled for Michael K.
Deaver by Herbert J. Miller, Jr., and Randall J. Turk; and for Edward
H. Levi et al. by David A. Strauss.

Briefs of amici curiae were filed for the Speaker and Leadership Group
of the House of Representatives by Steven R. Ross, Charles Tiefer, and
Michael L. Murray; for the American Federation of Labor and Congress of
Industrial Organizations by Robert M. Weinberg, Michael H. Gottesman,
and Laurence Gold; and for Whitney North Seymour, Jr., by Mr. Sey-
mour, pro se, George F. Hritz, Benjamin R. Civiletti, and Ramsey Clark.
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today that these provisions of the Act do not violate the Ap-
pointments Clause of the Constitution, Art. II, §2, cl. 2, or
the limitations of Article III, nor do they impermissibly in-
terfere with the President’s authority under Article II in vi-
olation of the constitutional principle of separation of powers.

I

Briefly stated, Title VI of the Ethics in Government Act
(Title VI or the Act), 28 U. S. C. §§591-599 (1982 ed., Supp.
V),! allows for the appointment of an “independent counsel”
to investigate and, if appropriate, prosecute certain high-
ranking Government officials for violations of federal criminal
laws.? The Act requires the Attorney General, upon receipt
of information that he determines is “sufficient to constitute
grounds to investigate whether any person [covered by the
Act] may have violated any Federal criminal law,” to conduct
a preliminary investigation of the matter. When the Attor-

'The Act was first enacted by Congress in 1978, Pub. L. 95-521, 92
Stat. 1867, and has been twice reenacted, with amendments. See Pub. L.
97-409, 96 Stat. 2039; Pub. L. 100-191, 101 Stat. 1293. The current ver-
sion of the statute states that, with certain exceptions, it shall “cease to
be effective five years after the date of the enactment of the Independ-
ent Counsel Reauthorization Act of 1987.” 28 U. S. C. §599 (1982 ed.,
Supp. V).

tUnder 28 U. S. C. §591(a) (1982 ed., Supp. V), the statute applies to
violations of “any Federal criminal law other than a violation classified as a
Class B or C misdemeanor or an infraction.” See also § 591(c) (“any Fed-
eral criminal law other than a violation classified as a Class B or C misde-
meanor or an infraction”). Section 591(b) sets forth the individuals who
may be the target of an investigation by the Attorney General, including
the President and Vice President, Cabinet level officials, certain high-
ranking officials in the Executive Office of the President and the Justice
Department, the Director and Deputy Director of Central Intelligence, the
Commissioner of Internal Revenue, and certain officials involved in the
President’s national political campaign. Pursuant to § 591(c), the Attor-
ney General may also conduct a preliminary investigation of persons not
named in § 591(b) if an investigation by the Attorney General or other De-
partment of Justice official “may result in a personal, financial, or political
conflict of interest.”
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ney General has completed this investigation, or 90 days has
elapsed, he is required to report to a special court (the Spe-
cial Division) created by the Act “for the purpose of appoint-
ing independent counsels.” 28 U. S. C. §49 (1982 ed., Supp.
V).* If the Attorney General determines that “there are no
reasonable grounds to believe that further investigation is
warranted,” then he must notify the Special Division of this
result. In such a case, “the division of the court shall have
no power to appoint an independent counsel.”  §592(b)(1).
If, however, the Attorney General has determined that there
are “reasonable grounds to believe that further investigation
or prosecution is warranted,” then he “shall apply to the divi-
sion of the court for the appointment of an independent coun-
sel.”* The Attorney General’s application to the court “shall
contain sufficient information to assist the [court] in selecting
an independent counsel and in defining that independent
counsel’s prosecutorial jurisdiction.” §592(d). Upon re-
ceiving this application, the Special Division “shall appoint an
appropriate independent counsel and shall define that inde-
pendent counsel’s prosecutorial jurisdiction.” §593(b).’

3The Special Division is a division of the United States Court of Appeals
for the District of Columbia Circuit. 28 U. S. C. §49 (1982 ed., Supp. V).
The court consists of three cireuit court judges or justices appointed by the
Chief Justice of the United States. One of the judges must be a judge of
the United States Court of Appeals for the District of Columbia Circuit,
and no two of the judges may be named to the Special Division from a par-
ticular court. The judges are appointed for 2-year terms, with any va-
caney being filled only for the remainder of the 2-year period. Ibid.

iThe Act also requires the Attorney General to apply for the appoint-
ment of an independent counsel if 90 days elapse from the receipt of the
information triggering the preliminary investigation without a determina-
tion by the Attorney General that there are no reasonable grounds to be-
lieve that further investigation or prosecution is warranted. §592(c)(1).
Pursuant to § 592(f), the Attorney General’s decision to apply to the Special
Division for the appointment of an independent counsel is not reviewable
“in any court.”

5Upon request of the Attorney General, in lieu of appointing an inde-
pendent counsel the Special Division may “expand the prosecutorial juris-
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With respect to all matters within the independent coun-
sel’s jurisdiction, the Act grants the counsel “full power and
independent authority to exercise all investigative and pros-
ecutorial functions and powers of the Department of Justice,
the Attorney General, and any other officer or employee of
the Department of Justice.” §594(a).® The functions of the
independent counsel include conducting grand jury proceed-
ings and other investigations, participating in civil and crimi-
nal court proceedings and litigation, and appealing any deci-
sion in any case in which the counsel participates in an official
capacity. §§594(a)(1)-(3). Under §594(a)(9), the counsel’s
powers include “initiating and conducting prosecutions in any
court of competent jurisdiction, framing and signing indict-
ments, filing informations, and handling all aspects of any
case, in the name of the United States.” The counsel may
appoint employees, §594(c), may request and obtain assist-
ance from the Department of Justice, §594(d), and may ac-
cept referral of matters from the Attorney General if the
matter falls within the counsel’s jurisdiction as defined by the
Special Division, §594(e). The Act also states that an inde-
pendent counsel “shall, except where not possible, comply
with the written or other established policies of the Depart-
ment of Justice respecting enforcement of the criminal laws.”
§594(f). In addition, whenever a matter has been referred
to an independent counsel under the Act, the Attorney Gen-

diction of an independent counsel.” §593(c). Section 593 also authorizes
the Special Division to fill vacancies arising because of the death, resigna-
tion, or removal of an independent counsel. §593(e). The court, in addi-
tion, is empowered to grant limited extensions of time for the Attorney
General’s preliminary investigation, §592(a)(3), and to award attorney’s
fees to unindicted individuals who were the subject of an investigation by
an independent counsel, § 593(f) (as amended by Pub. L. 101-191, 101 Stat.
1293).

“The Attorney General, however, retains “direction or control as to
those matters that specifically require the Attorney General’s personal
action under section 2516 of title 18.” §594(a).
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eral and the Justice Department are required to suspend
all investigations and proceedings regarding the matter.
§597(a). An independent counsel has “full authority to dis-
miss matters within [his or her] prosecutorial jurisdiction
without conducting an investigation or at any subsequent
time before prosecution, if to do so would be consistent” with
Department of Justice policy. §594(g).”

Two statutory provisions govern the length of an independ-
ent counsel’s tenure in office. The first defines the proce-
dure for removing an independent counsel. Section 596(a)(1)
provides:

“An independent counsel appointed under this chapter
may be removed from office, other than by impeachment
and conviction, only by the personal action of the Attor-
ney General and only for good cause, physical disability,
mental incapacity, or any other condition that substan-
tially impairs the performance of such independent coun-
sel’s duties.”

If an independent counsel is removed pursuant to this sec-
tion, the Attorney General is required to submit a report to
both the Special Division and the Judiciary Committees of
the Senate and the House “specifying the facts found and the
ultimate grounds for such removal.” §596(a)(2). Under the
current version of the Act, an independent counsel can obtain
judicial review of the Attorney General’s action by filing a
civil action in the United States District Court for the Dis-
trict of Columbia. Members of the Special Division “may not
hear or determine any such civil action or any appeal of a de-

"The 1987 amendments to the Act specify that the Department of Jus-
tice “shall pay all costs relating to the establishment and operation of any
office of independent counsel.” The Attorney General must report to Con-
gress regarding the amount expended on investigations and prosecutions
by independent counsel. §594(d)(2). In addition, the independent coun-
sel must also file a report of major expenses with the Special Division
every six months. §594(h)(1)(A).
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cision in any such civil action.” The reviewing court is au-
thorized to grant reinstatement or “other appropriate relief.”
§596(a)(3).

The other provision governing the tenure of the independ-
ent counsel defines the procedures for “terminating” the
counsel’s office. Under § 596(b)(1), the office of an independ-
ent counsel terminates when he or she notifies the Attorney
General that he or she has completed or substantially com-
pleted any investigations or prosecutions undertaken pursu-
ant to the Act. In addition, the Special Division, acting
either on its own or on the suggestion of the Attorney Gen-
eral, may terminate the office of an independent counsel at
any time if it finds that “the investigation of all matters
within the prosecutorial jurisdiction of such independent
counsel . .. have been completed or so substantially com-
pleted that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions.”
§596(b)(2).*

Finally, the Act provides for congressional oversight of the
activities of independent counsel. An independent counsel
may from time to time send Congress statements or reports
on his or her activities. §595(a)(2). The “appropriate
committees of the Congress” are given oversight jurisdiction
in regard to the official conduct of an independent counsel,
and the counsel is required by the Act to cooperate with Con-
gress in the exercise of this jurisdiction. §595(a)(1). The
counsel is required to inform the House of Representatives of

*Under the Act as originally enacted, an independent counsel who was
removed could obtain judicial review of the Attorney General’s decision in
a civil action commenced before the Special Division. If the removal was
“based on error of law or fact,” the court could order “reinstatement or
other appropriate relief.” 28 U. S. C. §596(a)(3).

*Sections 596(b)(1}(B) and 596(b)(2) also require that the independent
counsel have filed a final report with the Special Division in compliance
with § 594(h)(1)(B).
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“substantial and credible information which [the counsel] re-
ceives . . . that may constitute grounds for an impeachment.”
§595(c). In addition, the Act gives certain congressional
committee members the power to “request in writing that
the Attorney General apply for the appointment of an inde-
pendent counsel.” §592(g)(1). The Attorney General is re-
quired to respond to this request within a specified time but
is not required to accede to the request. §592(g)(2).

The proceedings in this case provide an example of how the
Act works in practice. In 1982, two Subcommittees of the
House of Representatives issued subpoenas directing the
Environmental Protection Agency (EPA) to produce certain
documents relating to the efforts of the EPA and the Land
and Natural Resources Division of the Justice Department
to enforce the “Superfund Law.” At that time, appellee
Olson was the Assistant Attorney General for the Office of
Legal Counsel (OLC), appellee Schmults was Deputy Attor-
ney General, and appellee Dinkins was the Assistant Attor-
ney General for the Land and Natural Resources Division.
Acting on the advice of the Justice Department, the Presi-
dent ordered the Administrator of EPA to invoke executive
privilege to withhold certain of the documents on the ground
that they contained “enforcement sensitive information.”
The Administrator obeyed this order and withheld the docu-
ments. In response, the House voted to hold the Adminis-
trator in contempt, after which the Administrator and the
United States together filed a lawsuit against the House.
The conflict abated in March 1983, when the administration
agreed to give the House Subcommittees limited access to
the documents.

The following year, the House Judiciary Committee began
an investigation into the Justice Department’s role in the con-
troversy over the EPA documents. During this investiga-
tion, appellee Olson testified before a House Subcommittee

©Comprehensive Environmental Response, Compensation, and Liabil-
ity Act of 1980, Pub. L. 96-510, 94 Stat. 2767, 42 U, S. C. §9601 et seq.
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on March 10, 1983. Both before and after that testimony,
the Department complied with several Committee requests
to produce certain documents. Other documents were at
first withheld, although these documents were eventually
disclosed by the Department after the Committee learned of
their existence. In 1985, the majority members of the Judi-
ciary Committee published a lengthy report on the Commit-
tee's investigation. Report on Investigation of the Role of
the Department of Justice in the Withholding of Environmen-
tal Protection Agency Documents from Congress in 1982-83,
H. R. Rep. No. 99-435 (1985). The report not only criti-
cized various officials in the Department of Justice for their
role in the EPA executive privilege dispute, but it also sug-
gested that appellee Olson had given false and misleading
testimony to the Subcommittee on March 10, 1983, and that
appellees Schmults and Dinkins had wrongfully withheld cer-
tain documents from the Committee, thus obstructing the
Committee’s investigation. The Chairman of the Judiciary
Committee forwarded a copy of the report to the Attorney
General with a request, pursuant to 28 U. S. C. §592(c), that
he seek the appointment of an independent counsel to investi-
gate the allegations against Olson, Schmults, and Dinkins.

The Attorney General directed the Public Integrity Sec-
tion of the Criminal Division to conduct a preliminary investi-
gation. The Section’s report concluded that the appointment
of an independent counsel was warranted to investigate the
Committee’s allegations with respect to all three appellees.
After consulting with other Department officials, however,
the Attorney General chose to apply to the Special Division
for the appointment of an independent counsel solely with re-
spect to appellee Olson." The Attorney General accordingly

"The Attorney General concluded that appellees Schmults and Dinkins
lacked the requisite “criminal intent” to obstruct the Committee’s inves-
tigation. See Report of Attorney General Pursuant to 28 U. S. C.
§592(c)(1) Regarding Allegations Against Department of Justice Officials
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requested appointment of an independent counsel to investi-
gate whether Olson’s March 10, 1983, testimony “regarding
the completeness of [OLC’s] response to the Judiciary Com-
mittee’s request for OLC documents, and regarding his
knowledge of EPA’s willingness to turn over certain disputed
documents to Congress, violated 18 U. S. C. §1505, §1001,
or any other provision of federal criminal law.” Attorney
General Report, at 2-3. The Attorney General also re-
quested that the independent counsel have authority to in-
vestigate “any other matter related to that allegation.” Id.,
at 11.

On April 23, 1986, the Special Division appointed James C.
McKay as independent counsel to investigate “whether the
testimony of . . . Olson and his revision of such testimony on
March 10, 1983, violated either 18 U. S. C. §1505 or § 1001,
or any other provision of federal law.” The court also or-
dered that the independent counsel

“shall have jurisdiction to investigate any other allega-
tion of evidence of violation of any Federal criminal law
by Theodore Olson developed during investigations, by
the Independent Counsel, referred to above, and con-
nected with or arising out of that investigation, and In-
dependent Counsel shall have jurisdiction to prosecute
for any such violation.” Order, Div. No. 86-1 (CADC
Special Division, April 23, 1986).

McKay later resigned as independent counsel, and on May
29, 1986, the Division appointed appellant Morrison as his
replacement, with the same jurisdiction.

In January 1987, appellant asked the Attorney General
pursuant to §594(e) to refer to her as “related matters” the
Committee’s allegations against appellees Schmults and Din-
kins. The Attorney General refused to refer the matters,
concluding that his decision not to request the appointment of

in United States House Judiciary Committee Report 22, 45 (Apr. 10, 1986),
filed in No. 86-1 (CADC) (Attorney General Report).
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an independent counsel in regard to those matters was final
under § 592(b)(1). Appellant then asked the Special Division
to order that the matters be referred to her under §594(e).
On April 2, 1987, the Division ruled that the Attorney Gen-
eral’s decision not to seek appointment of an independent
counsel with respect to Schmults and Dinkins was final and
unreviewable under § 592(b)(1), and that therefore the court
had no authority to make the requested referral. In re
Olson, 260 U. S. App. D. C. 168, 818 F. 2d 34. The court
ruled, however, that its original grant of jurisdiction to
appellant was broad enough to permit inquiry into whether
Olson may have conspired with others, including Schmults
and Dinkins, to obstruct the Committee’s investigation. Id.,
at 181-182, 818 F. 2d, at 47-48.

Following this ruling, in May and June 1987, appellant
caused a grand jury to issue and serve subpoenas ad testifi-
candum and duces tecum on appellees. All three appellees
moved to quash the subpoenas, claiming, among other things,
that the independent counsel provisions of the Act were un-
constitutional and that appellant accordingly had no authority
to proceed. On July 20, 1987, the District Court upheld the
constitutionality of the Act and denied the motions to quash.
In re Sealed Case, 665 F. Supp. 56 (DC). The court subse-
quently ordered that appellees be held in contempt pursuant
to 28 U. S. C. §1826(a) for continuing to refuse to comply
with the subpoenas. See App. to Juris. Statement 140a,
143a, 146a. The court stayed the effect of its contempt
orders pending expedited appeal.

A divided Court of Appeals reversed. In re Sealed Case,
267 U. S. App. D. C. 178, 838 F. 2d 476 (1988). The major-
ity ruled first that an independent counsel is not an “inferior
Officer” of the United States for purposes of the Appoint-
ments Clause. Accordingly, the court found the Act invalid
because it does not provide for the independent counsel to be
nominated by the President and confirmed by the Senate, as
the Clause requires for “principal” officers. The court then
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went on to consider several alternative grounds for its con-
clusion that the statute was unconstitutional. In the major-
ity’s view, the Act also violates the Appointments Clause
insofar as it empowers a court of law to appoint an “inferior”
officer who performs core executive functions; the Act’s dele-
gation of various powers to the Special Division violates the
limitations of Article III; the Act’s restrictions on the Attor-
ney General’s power to remove an independent counsel vio-
late the separation of powers; and finally, the Act interferes
with the Executive Branch’s prerogative to “take care that
the Laws be faithfully executed,” Art. II, §3. The dissent-
ing judge was of the view that the Act was constitutional.
267 U. S. App. D. C., at 238, 838 F. 2d, at 536. Appellant
then sought review by this Court, and we noted probable
jurisdiction. 484 U. S. 1058 (1988). We now reverse.

II

Before we get to the merits, we first must deal with appel-
lant’s contention that the constitutional issues addressed by
the Court of Appeals cannot be reviewed on this appeal from
the District Court’s contempt judgment. Appellant relies on
Blair v. United States, 250 U. S. 273 (1919), in which this
Court limited rather sharply the issues that may be raised by
an individual who has been subpoenaed as a grand jury wit-
ness and has been held in contempt for failure to comply with
the subpoena. On the facts of this case, however, we find it
unnecessary to consider whether Blair has since been nar-
rowed by our more recent decisions, as appellees contend and
the Court of Appeals found in another related case, In re
Sealed Case, 264 U. S. App. D. C. 125, 827 F. 2d 776 (1987).
Appellant herself admits that she failed to object to the Dis-
trict Court’s consideration of the merits of appellees’ con-
stitutional claims, and as a result, the Court of Appeals ruled
that she had waived her opportunity to contend on appeai
that review of those claims was barred by Blair. We see no
reason why the Court of Appeals was not entitled to conclude



670 OCTOBER TERM, 1987
Opinion of the Court 487 U. S.

that the failure of appellant to object on this ground in the
District Court was a sufficient reason for refusing to consider
it, and we likewise decline to consider it. Appellant’s con-
tention is not “jurisdictional” in the sense that it cannot be
waived by failure to raise it at the proper time and place. It
is not the sort of claim which would defeat jurisdiction in the
District Court by showing that an Article III “Case” or “Con-
troversy” is lacking. Appellees are subject to the burden of
complying with the grand jury subpoena as a result of the
District Court’s contempt order, there is a legitimate adver-
sarial relationship between the parties, and the courts pos-
sess the power to redress or resolve the current controversy.
See Bender v. Williamsport Area School District, 475 U. S.
534, 541-543 (1986). We therefore turn to consider the mer-
its of appellees’ constitutional claims.

II1
The Appointments Clause of Article II reads as follows:

“[The President] shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint Ambas-
sadors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the United
States, whose Appointments are not herein otherwise
provided for, and which shall be established by Law: but
the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President
alone, in the Courts of Law, or in the Heads of Depart-
ments.” U. S. Const., Art. II, §2, cl. 2.

The parties do not dispute that “[t]he Constitution for pur-
poses of appointment . . . divides all its officers into two
classes.” United States v. Germaine, 99 U. S. 508, 509
(1879). As we stated in Buckley v. Valeo, 424 U. S. 1, 132
(1976): “Principal officers are selected by the President with
the advice and consent of the Senate. Inferior officers Con-
gress may allow to be appointed by the President alone, by
the heads of departments, or by the Judiciary.” The initial
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question is, accordingly, whether appellant is an “inferior” or
a “principal” officer.” If she is the latter, as the Court of Ap-
peals concluded, then the Act is in violation of the Appoint-
ments Clause.

The line between “inferior” and “principal” officers is one
that is far from clear, and the Framers provided little guid-
ance into where it should be drawn. See, e. g., 2 J. Story,
Commentaries on the Constitution § 1536, pp. 397-398 (3d ed.
1858) (“In the practical course of the government there does
not seem to have been any exact line drawn, who are and who
are not to be deemed inferior officers, in the sense of the con-
stitution, whose appointment does not necessarily require
the concurrence of the senate”). We need not attempt here
to decide exactly where the line falls between the two types
of officers, because in our view appellant clearly falls on the
“inferior officer” side of that line. Several factors lead to
this conclusion.

First, appellant is subject to removal by a higher Execu-
tive Branch official. Although appellant may not be “subor-
dinate” to the Attorney General (and the President) insofar
as she possesses a degree of independent discretion to exer-
cise the powers delegated to her under the Act, the fact that
she can be removed by the Attorney General indicates that
she is to some degree “inferior” in rank and authority. Sec-
ond, appellant is empowered by the Act to perform only
certain, limited duties. An independent counsel’s role is
restricted primarily to investigation and, if appropriate,
prosecution for certain federal crimes. Admittedly, the Act
delegates to appellant “full power and independent authority
to exercise all investigative and prosecutorial functions and
powers of the Department of Justice,” § 594(a), but this grant
of authority does not include any authority to formulate pol-
icy for the Government or the Executive Branch, nor does it
give appellant any administrative duties outside of those nec-

2]t is clear that appellant is an “officer” of the United States, not an
“employee.” See Buckley, 424 U. 8., at 126, and n. 162.
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essary to operate her office. The Act specifically provides
that in policy matters appellant is to comply to the extent
possible with the policies of the Department. § 594(f).

Third, appellant’s office is limited in jurisdiction. Not only
is the Act itself restricted in applicability to certain federal
officials suspected of certain serious federal crimes, but an
independent counsel can only act within the scope of the ju-
risdiction that has been granted by the Special Division pur-
suant to a request by the Attorney General. Finally, appel-
lant’s office is limited in tenure. There is concededly no time
limit on the appointment of a particular counsel. Nonethe-
less, the office of independent counsel is “temporary” in the
sense that an independent counsel is appointed essentially to
accomplish a single task, and when that task is over the office
is terminated, either by the counsel herself or by action of the
Special Division. Unlike other prosecutors, appellant has no
ongoing responsibilities that extend beyond the accomplish-
ment of the mission that she was appointed for and author-
ized by the Special Division to undertake. In our view,
these factors relating to the “ideas of tenure, duration . . .
and duties” of the independent counsel, Germaine, supra, at
511, are sufficient to establish that appellant is an “inferior”
officer in the constitutional sense.

This conclusion is consistent with our few previous deci-
sions that considered the question whether a particular
Government official is a “principal” or an “inferior” officer.
In United States v. Eaton, 169 U. S. 331 (1898), for example,
we approved Department of State regulations that allowed
executive officials to appoint a “vice-consul” during the
temporary absence of the consul, terming the “vice-consul”
a “subordinate officer” notwithstanding the Appointment
Clause’s specific reference to “Consuls” as principal officers.
As we stated: “Because the subordinate officer is charged
with the performance of the duty of the superior for a limited
time and under special and temporary conditions he is not
thereby transformed into the superior and permanent offi-
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cial.” Id., at 343. In Ex parte Siebold, 100 U. S. 371
(1880), the Court found that federal “supervisor[s] of elec-
tions,” who were charged with various duties involving over-
sight of local congressional elections, see id., at 379-380, were
inferior officers for purposes of the Clause. In Go-Bart Im-
porting Co. v. United States, 282 U. S. 344, 352-353 (1931),
we held that “United States commissioners are inferior offi-
cers.” Id., at 352. These commissioners had various judi-
cial and prosecutorial powers, including the power to arrest
and imprison for trial, to issue warrants, and to institute
prosecutions under “laws relating to the elective franchise
and civil rights.” Id., at 3563, n. 2. All of this is consistent
with our reference in United States v. Nixon, 418 U. S. 683,
694, 696 (1974), to the office of Watergate Special Prosecu-
tor—whose authority was similar to that of appellant, see id.,
at 694, n. 8—as a “subordinate officer.”

This does not, however, end our inquiry under the Ap-
pointments Clause. Appellees argue that even if appellant is
an “inferior” officer, the Clause does not empower Congress
to place the power to appoint such an officer outside the Ex-
ecutive Branch. They contend that the Clause does not con-
template congressional authorization of “interbranch appoint-
ments,” in which an officer of one branch is appointed by
officers of another branch. The relevant language of the Ap-
pointments Clause is worth repeating. It reads: “. .. but
the Congress may by Law vest the Appointment of such infe-
rior Officers, as they think proper, in the President alone, in
the courts of Law, or in the Heads of Departments.” On its
face, the language of this “excepting clause” admits of no
limitation on interbranch appointments. Indeed, the inclu-
sion of “as they think proper” seems clearly to give Congress
significant discretion to determine whether it is “proper” to
vest the appointment of, for example, executive officials in
the “courts of Law.” We recognized as much in one of our
few decisions in this area, Ex parte Siebold, supra, where we
stated:
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“It is no doubt usual and proper to vest the appointment
of inferior officers in that department of the government,
executive or judicial, or in that particular executive de-
partment to which the duties of such officers appertain.
But there is no absolute requirement to this effect in the
Constitution; and, if there were, it would be difficult in
many cases to determine to which department an office
properly belonged. . . .

“But as the Constitution stands, the selection of the
appointing power, as between the functionaries named,
is a matter resting in the discretion of Congress. And,
looking at the subject in a practical light, it is perhaps
better that it should rest there, than that the country
should be harassed by the endless controversies to which
a more specific direction on this subject might have
given rise.” Id., at 397-398.

Our only decision to suggest otherwise, Ex parte Hennen, 13
Pet. 230 (1839), from which the first sentence in the above
quotation from Siebold was derived, was discussed in Siebold
and distinguished as “not intended to define the constitu-
tional power of Congress in this regard, but rather to express
the law or rule by which it should be governed.” 100 U. S.,
at 398. OQutside of these two cases, there is very little, if
any, express discussion of the propriety of interbranch ap-
pointments in our decisions, and we see no reason now to de-
part from the holding of Siebold that such appointments are
not proscribed by the excepting clause.

We also note that the history of the Clause provides no
support for appellees’ position. Throughout most of the
process of drafting the Constitution, the Convention concen-
trated on the problem of who should have the authority to
appoint judges. At the suggestion of James Madison, the
Convention adopted a proposal that the Senate should have
this authority, 1 Records of the Federal Convention of 1787,
pp. 232-233 (M. Farrand ed. 1966), and several attempts to
transfer the appointment power to the President were re-
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jected. See 2 id., at 42-44, 80-83. The August 6, 1787,
draft of the Constitution reported by the Committee of Detail
retained Senate appointment of Supreme Court Judges, pro-
vided also for Senate appointment of ambassadors, and
vested in the President the authority to “appoint officers in
all cases not otherwise provided for by this Constitution.”
Id., at 183, 185. This scheme was maintained until Septem-
ber 4, when the Committee of Eleven reported its sugges-
tions to the Convention. This Committee suggested that the
Constitution be amended to state that the President “shall
nominate and by and with the advice and consent of the Sen-
ate shall appoint ambassadors, and other public Ministers,
Judges of the Supreme Court, and all other Officers of
the [United States], whose appointments are not otherwise
herein provided for.” Id., at 498-499. After the addition of
“Consuls” to the list, the Committee’s proposal was adopted,
id., at 539, and was subsequently reported to the Convention
by the Committee of Style. See id., at 599. It was at this
point, on September 15, that Gouverneur Morris moved to
add the Excepting Clause to Art. II, §2. Id., at 627. The
one comment made on this motion was by Madison, who felt
that the Clause did not go far enough in that it did not allow
Congress to vest appointment powers in “Superior Officers
below Heads of Departments.” The first vote on Morris’
motion ended in a tie. It was then put forward a second
time, with the urging that “some such provision [was] too
necessary, to be omitted.” This time the proposal was
adopted. Id., at 627-628. As this discussion shows, there
was little or no debate on the question whether the Clause
empowers Congress to provide for interbranch appoint-
ments, and there is nothing to suggest that the Framers
intended to prevent Congress from having that power.

We do not mean to say that Congress’ power to provide for
interbranch appointments of “inferior officers” is unlimited.
In addition to separation-of-powers concerns, which would
arise if such provisions for appointment had the potential to
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impair the constitutional functions assigned to one of the
branches, Siebold itself suggested that Congress’ decision to
vest the appointment power in the courts would be improper
if there was some “incongruity” between the functions nor-
mally performed by the courts and the performance of their
duty to appoint. 100 U. S., at 398 (“[Tlhe duty to appoint
inferior officers, when required thereto by law, is a constitu-
tional duty of the courts; and in the present case there is no
such incongruity in the duty required as to excuse the courts
from its performance, or to render their acts void”). In this
case, however, we do not think it impermissible for Congress
to vest the power to appoint independent counsel in a spe-
cially created federal court. We thus disagree with the
Court of Appeals’ conclusion that there is an inherent in-
congruity about a court having the power to appoint prosecu-
torial officers.” We have recognized that courts may ap-
point private attorneys to act as prosecutor for judicial
contempt judgments. See Young v. United States ex rel.
Vuitton et Fils S. A., 481 U. S. 787 (1987). In Go-Bart Im-
porting Co. v. United States, 282 U. S. 344 (1931), we ap-
proved court appointment of United States commissioners,
who exercised certain limited prosecutorial powers. Id., at
353, n. 2. In Siebold, as well, we indicated that judicial ap-
pointment of federal marshals, who are “executive officer[s],”
would not be inappropriate. Lower courts have also upheld
interim judicial appointments of United States Attorneys,
see United States v. Solomon, 216 F. Supp. 835 (SDNY
1963), and Congress itself has vested the power to make
these interim appointments in the district courts, see 28

%Indeed, in light of judicial experience with prosecutors in criminal
cases, it could be said that courts are especially well qualified to appoint
prosecutors. This is not a case in which judges are given power to appoint
an officer in an area in which they have no special knowledge or expertise,
as in, for example, a statute authorizing the courts to appoint officials
in the Department of Agriculture or the Federal Energy Regulatory
Commission.
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U. S. C. §546(d) (1982 ed., Supp. V).* Congress, of course,
was concerned when it created the office of independent
counsel with the conflicts of interest that could arise in situa-
tions when the Executive Branch is called upon to investigate
its own high-ranking officers. If it were to remove the ap-
pointing authority from the Executive Branch, the most logi-
cal place to put it was in the Judicial Branch. In the light of
the Act’s provision making the judges of the Special Division
ineligible to participate in any matters relating to an inde-
pendent counsel they have appointed, 28 U. S. C. §49(f)
(1982 ed., Supp. V), we do not think that appointment of the
independent counsel by the court runs afoul of the constitu-
tional limitation on “incongruous” interbranch appointments.

v

Appellees next contend that the powers vested in the Spe-
cial Division by the Act conflict with Article 1II of the Con-
stitution. We have long recognized that by the express pro-
vision of Article I1I, the judicial power of the United States is
limited to “Cases” and “Controversies.” See Muskrat v.
United States, 219 U. S. 346, 356 (1911). As a general rule,
we have broadly stated that “executive or administrative du-
ties of a nonjudicial nature may not be imposed on judges
holding office under Art. III of the Constitution.” Buckley,
424 U. S., at 123 (citing United States v. Ferreira, 13 How.
40 (1852); Hayburn’s Case, 2 Dall. 409 (1792)).* The pur-

¥We note also the longstanding judicial practice of appointing defense
attorneys for individuals who are unable to afford representation, see 18
U. S. C. §3006A(b) (1982 ed., Supp. V), notwithstanding the possibility
that the appointed attorney may appear in court before the judge who ap-
pointed him.

“In several cases, the Court has indicated that Article IIT “judicial
Power” does not extend to duties that are more properly performed by the
Executive Branch. Hayburn's Case, for example, involved a statute em-
powering federal and state courts to set pensions for disabled veterans of
the Revolutionary War. See Act of Mar. 23, 1792, ch. 11, 1 Stat. 243.
The Act “undertook to devolve upon the Circuit Court of the United States
the duty of examining proofs, of determining what amount of the monthly
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pose of this limitation is to help ensure the independence of
the Judicial Branch and to prevent the Judiciary from en-
croaching into areas reserved for the other branches. See
United States Parole Comm’n v. Geraghty, 445 U. S. 388,
396 (1980). With this in mind, we address in turn the vari-
ous duties given to the Special Division by the Act.

Most importantly, the Act vests in the Special Division
the power to choose who will serve as independent counsel
and the power to define his or her jurisdiction. §593(b).
Clearly, once it is accepted that the Appointments Clause
gives Congress the power to vest the appointment of officials
such as the independent counsel in the “courts of Law,” there
can be no Article III objection to the Special Division’s exer-
cise of that power, as the power itself derives from the Ap-
pointments Clause, a source of authority for judicial action

pay would be equivalent to the disability ascertained, and to certify the
same to the Secretary of War.” Muskrat, 219 U. S., at 352. The court’s
decision was to be reported to the Secretary of War, who had the discre-
tion to either adopt or reject the court’s findings. Ibid. This Court did
not reach the constitutional issue in Hayburn’s Case, but the opinions of
several Circuit Courts were reported in the margins of the Court’s decision
in that case, and have since been taken to reflect a proper understanding of
the role of the Judiciary under the Constitution. See, e. g., Ferreira, 13
How., at 50-51.

In Ferreira, Congress passed a statute authorizing a federal court in
Florida to hear and adjudicate claims for losses for which the United States
was to be held responsible under the 1819 treaty with Spain that ceded
Florida to the United States. Id., at 45. As in Hayburn’s Case, the re-
sults of the court proceeding were to be reported to an executive official,
the Secretary of the Treasury, who would make the final determination
whether to pay the claims. 13 How., at 47. The Court recognized that
the powers conferred on the judge by the statute were “judicial in their
nature,” in that they involved “judgment and discretion.” Id., at 48.
Nonetheless, they were not “judicial . . . in the sense in which judicial
power is granted by the Constitution to the courts of the United States.”
Ibid. Because the District Court'’s decision in Ferreira was not an exer-
cise of Article III judicial power, the Court ruled that it had no jurisdiction
to hear the appeal. Id., at 51-52.
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that is independent of Article IT1.** Appellees contend, how-
ever, that the Division’s Appointments Clause powers do not
encompass the power to define the independent counsel’s
jurisdiction. We disagree. In our view, Congress’ power
under the Clause to vest the “Appointment” of inferior offi-
cers in the courts may, in certain circumstances, allow Con-
gress to give the courts some discretion in defining the
nature and scope of the appointed official’s authority. Par-
ticularly when, as here, Congress creates a temporary “of-
fice” the nature and duties of which will by necessity vary
with the factual circumstances giving rise to the need for an
appointment in the first place, it may vest the power to de-
fine the scope of the office in the court as an incident to the
appointment of the officer pursuant to the Appointments
Clause. This said, we do not think that Congress may give
the Division unlimited discretion to determine the independ-
ent counsel’s jurisdiction. In order for the Division’s defini-
tion of the counsel’s jurisdiction to be truly “incidental” to its
power to appoint, the jurisdiction that the court decides upon
must be demonstrably related to the factual circumstances
that gave rise to the Attorney General’s investigation and re-
quest for the appointment of the independent counsel in the
particular case.!’

“We do not think that judicial exercise of the power to appoint, per se,
is in any way inconsistent as a functional matter with the courts’ exercise of
their Article III powers. We note that courts have long participated in
the appointment of court officials such as United States commissioners or
magistrates, see Go-Bart Importing Co. v. United States, 282 U. S. 344
(1931); 28 U. S. C. §631(a), without disruption of normal judicial functions.
And certainly the Court in Ex parte Hennen, 13 Pet. 230 (1839), deemed it
entirely appropriate that a court should have the authority to appoint its
own clerk.

" Qur conclusion that the power to define the counsel’s jurisdiction is in-
cidental to the power to appoint also applies to the Division’s authority to
expand the jurisdiction of the counsel upon request of the Attorney Gen-
eral under § 593(c)(2).
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The Act also vests in the Special Division various powers
and duties in relation to the independent counsel that, be-
cause they do not involve appointing the counsel or defining
his or her jurisdiction, cannot be said to derive from the Divi-
sion’s Appointments Clause authority. These duties include
granting extensions for the Attorney General’s preliminary
investigation, §592(a)(3); receiving the report of the Attor-
ney General at the conclusion of his preliminary investi-
gation, §§592(b)(1), 593(c)(2)(B); referring matters to the
counsel upon request, §594(e)'; receiving reports from the
counsel regarding expenses incurred, §594(h)(1)(A); receiv-
ing a report from the Attorney General following the removal
of an independent counsel, §596(a)(2); granting attorney’s
fees upon request to individuals who were investigated but
not indicted by an independent counsel, §593(f); receiv-
ing a final report from the counsel, §594(h)(1)(B); deciding
whether to release the counsel’s final report to Congress or
the public and determining whether any protective orders
should be issued, §594(h)(2); and terminating an independent
counsel when his or her task is completed, §596(b)(2).

Leaving aside for the moment the Division’s power to ter-
minate an independent counsel, we do not think that Article
IIT absolutely prevents Congress from vesting these other
miscellaneous powers in the Special Division pursuant to the
Act. As we observed above, one purpose of the broad prohi-
bition upon the courts’ exercise of “executive or adminis-
trative duties of a nonjudicial nature,” Buckley, 424 U. S., at
123, is to maintain the separation between the Judiciary and
the other branches of the Federal Government by ensuring
that judges do not encroach upon executive or legislative au-
thority or undertake tasks that are more properly accom-

¥ In our view, this provision does not empower the court to expand the
original scope of the counsel’s jurisdiction; that may be done only upon re-
quest of the Attorney General pursuant to §593(c)(2). At most, §594(e)
authorizes the court simply to refer matters that are “relate[d] to the inde-
pendent counsel’s prosecutorial jurisdiction” as already defined.
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plished by those branches. In this case, the miscellaneous
powers described above do not impermissibly trespass upon
the authority of the Executive Branch. Some of these alleg-
edly “supervisory” powers conferred on the court are pas-
sive: the Division merely “receives” reports from the counsel
or the Attorney General, it is not entitled to act on them or to
specifically approve or disapprove of their contents. Other
provisions of the Act do require the court to exercise some
judgment and discretion,™ but the powers granted by these
provisions are themselves essentially ministerial. The Act
simply does not give the Division the power to “supervise”
the independent counsel in the exercise of his or her investi-
gative or prosecutorial authority. And, the functions that
the Special Division is empowered to perform are not inher-
ently “Executive”; indeed, they are directly analogous to
functions that federal judges perform in other contexts, such
as deciding whether to allow disclosure of matters occurring
before a grand jury, see Fed. Rule Crim. Proc. 6(e), deciding
to extend a grand jury investigation, Rule 6(g), or awarding
attorney’s fees, see, e¢. ¢g., 42 U. S. C. §1988.*

"The Special Division must determine whether the Attorney General
has shown “good cause” for his or her request for an extension of the time
limit on his or her preliminary investigation, § 592(a)(3); the court must de-
cide whether and to what extent it should release to the public the coun-
sel’s final report or the Attorney General’s removal report, §§596(a)(2),
(b)(2); and the court may consider the propriety of a request for attorney’s
fees, §593(f).

» By way of comparison, we also note that federal courts and judges
have long performed a variety of functions that, like the functions involved
here, do not necessarily or directly involve adversarial proceedings within
a trial or appellate court. For example, federal courts have traditionally
supervised grand juries and assisted in their “investigative function” by, if
necessary, compelling the testimony of witnesses. See Brown v. United
States, 359 U. S. 41, 49 (1959). Federal courts also participate in the issu-
ance of search warrants, see Fed. Rule Crim. Proc. 41, and review applica-
tions for wiretaps, see 18 U. S. C. §§2516, 2518 (1982 ed. and Supp. 1V),
both of which may require a court to consider the nature and scope of erimi-
nal investigations on the basis of evidence or affidavits submitted in an ex
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We are more doubtful about the Special Division’s power to
terminate the office of the independent counsel pursuant to
§596(b)(2). As appellees suggest, the power to terminate,
especially when exercised by the Division on its own motion,
is “administrative” to the extent that it requires the Special
Division to monitor the progress of proceedings of the inde-
pendent counsel and come to a decision as to whether the
counsel’s job is “completed.” §596(b)(2). It also is not a
power that could be considered typically “judicial,” as it has
few analogues among the court’s more traditional powers.
Nonetheless, we do not, as did the Court of Appeals, view
this provision as a significant judicial encroachment upon ex-
ecutive power or upon the prosecutorial discretion of the in-
dependent counsel.

We think that the Court of Appeals overstated the matter
when it described the power to terminate as a “broadsword
and . . . rapier” that enables the court to “control the pace
and depth of the independent counsel’s activities.” 267 U. S.
App. D. C., at 217, 838 F. 2d, at 515. The provision has not
been tested in practice, and we do not mean to say that an
adventurous special court could not reasonably construe the
provision as did the Court of Appeals; but it is the duty of
federal courts to construe a statute in order to save it from
constitutional infirmities, see, e. g., Commodity Futures
Trading Comm’n v. Schor, 478 U. S. 833, 841 (1986), and to
that end we think a narrow construction is appropriate here.
The termination provisions of the Act do not give the Special
Division anything approaching the power to remove the coun-
sel while an investigation or court proceeding is still under-
way—this power is vested solely in the Attorney General.
As we see it, “termination” may occur only when the duties of

parte proceeding. In Young v. United States ex vel. Vuitton et Fils S. A.,
481 U. 8. 787, 793-802 (1987), we recognized that federal courts possess
inherent authority to initiate contempt proceedings for disobedience to
their orders, and this authority necessarily includes the ability to appoint a
private attorney to prosecute the contempt.
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the counsel are truly “completed” or “so substantially com-
pleted” that there remains no need for any continuing action
by the independent counsel.? It is basically a device for
removing from the public payroll an independent counsel who
has served his or her purpose, but is unwilling to acknowl-
edge the fact. So construed, the Special Division’s power to
terminate does not pose a sufficient threat of judicial intru-
sion into matters that are more properly within the Execu-
tive’s authority to require that the Act be invalidated as
inconsistent with Article ITI.

Nor do we believe, as appellees contend, that the Special
Division’s exercise of the various powers specifically granted
to it under the Act poses any threat to the “impartial and in-
dependent federal adjudication of claims within the judicial
power of the United States.” Commodity Futures Trading
Comm’n v. Schor, supra, at 850. We reach this conclusion
for two reasons. First, the Act as it currently stands gives
the Special Division itself no power to review any of the ac-
tions of the independent counsel or any of the actions of the
Attorney General with regard to the counsel. Accordingly,
there is no risk of partisan or biased adjudication of claims
regarding the independent counsel by that court. Second,
the Act prevents members of the Special Division from par-
ticipating in “any judicial proceeding concerning a matter
which involves such independent counsel while such inde-
pendent counsel is serving in that office or which involves the
exercise of such independent counsel’s official duties, regard-

% As the dissenting opinion noted below, the termination provision was
“intended to serve only as a measure of last resort.” See In re Sealed
Case, 267 U. S. App. D. C. 178, 224, n. 13, 838 F. 2d 476, 522, n. 13 (1988).
The Senate Report on the provision states:

“This paragraph provides for the unlikely situation where a special pros-
ecutor may try to remain as special prosecutor after his responsibilities
under this chapter are completed. . . . The drastic remedy of terminating
the office of special prosecutor without the consent of the special prosecu-
tor should obviously be executed with caution.” S. Rep. No. 95-170, p. 75
(1977).
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less of whether such independent counsel is still serving in
that office.” 28 U. S. C. §49(f) (1982 ed., Supp. V) (empha-
sis added); see also §596(a)(3) (preventing members of the
Special Division from participating in review of the Attorney
General’s decision to remove an independent counsel). We
think both the special court and its judges are sufficiently iso-
lated by these statutory provisions from the review of the ac-
tivities of the independent counsel so as to avoid any taint of
the independence of the Judiciary such as would render the
Act invalid under Article III.

We emphasize, nevertheless, that the Special Division has
no authority to take any action or undertake any duties that
are not specifically authorized by the Act. The gradual ex-
pansion of the authority of the Special Division might in an-
other context be a bureaucratic success story, but it would be
one that would have serious constitutional ramifications.
The record in other cases involving independent counsel indi-
cate that the Special Division has at times given advisory
opinions or issued orders that are not directly authorized by
the Act. Two examples of this were cited by the Court of
Appeals, which noted that the Special Division issued “or-
ders” that ostensibly exempted the independent counsel from
conflict-of-interest laws. See 267 U. S. App. D. C., at 216,
and n. 60, 838 F. 2d, at 514, and n. 60 (citing In re Deaver,
No. 86-2 (CADC Special Division, July 2, 1986), and In re
Olson, No. 86-1 (CADC Special Division, June 18, 1986)).
In another case, the Division reportedly ordered that a coun-
sel postpone an investigation into certain allegations until the
completion of related state criminal proceedings. See H. R.
Rep. Conf. Rep. No. 100-452, p. 26 (1987). The propriety of
the Special Division’s actions in these instances is not before
us as such, but we nonetheless think it appropriate to point
out not only that there is no authorization for such actions in
the Act itself, but that the Division’s exercise of unauthorized
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powers risks the transgression of the constitutional limita-
tions of Article III that we have just discussed.®

A

We now turn to consider whether the Act is invalid under
the constitutional principle of separation of powers. Two re-
lated issues must be addressed: The first is whether the pro-
vision of the Act restricting the Attorney General’s power to
remove the independent counsel to only those instances in
which he can show “good cause,” taken by itself, impermissi-
bly interferes with the President’s exercise of his constitu-
tionally appointed functions. The second is whether, taken
as a whole, the Act violates the separation of powers by
reducing the President’s ability to control the prosecutorial
powers wielded by the independent counsel.

A

Two Terms ago we had occasion to consider whether it was
consistent with the separation of powers for Congress to pass
a statute that authorized a Government official who is remov-
able only by Congress to participate in what we found to be
“executive powers.” Bowsher v. Synar, 478 U. S. 714, 730
(1986). We held in Bowsher that “Congress cannot reserve

2 We see no impropriety in the Special Division’s actions with regard to
its response to appellant’s request for referral of additional matters in this
case. See In re Olson, 260 U. S. App. D. C. 168, 818 F. 2d 34 (Special
Division 1987). The Division has statutory authority to respond to appel-
lant’s request pursuant to § 594(e), and it was only proper that it first con-
sider whether it could exercise its statutory authority without running
afoul of the Constitution. As to the Division’s alleged “reinterpretation”
of its original grant of jurisdiction, the power to “reinterpret” or clarify the
original grant may be seen as incidental to the court’s referral power.
After all, in order to decide whether to refer a matter to the counsel, the
court must be able to determine whether the matter falls within the scope
of the original grant. See n. 18, supra. We express no view on the mer-
its of the Division’s interpretation of the original grant or of its ruling in
regard its power to refer matters that the Attorney General has previously
refused to refer.
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for itself the power of removal of an officer charged with the
execution of the laws except by impeachment.” Id., at 726.
A primary antecedent for this ruling was our 1926 decision in
Myers v. United States, 272 U. S. 52. Myers had considered
the propriety of a federal statute by which certain postmas-
ters of the United States could be removed by the President
only “by and with the advice and consent of the Senate.”
There too, Congress’ attempt to involve itself in the removal
of an executive official was found to be sufficient grounds to
render the statute invalid. As we observed in Bowsher, the
essence of the decision in Myers was the judgment that the
Constitution prevents Congress from “draw[ing] to itself . . .
the power to remove or the right to participate in the exer-
cise of that power. To do this would be to go beyond the
words and implications of the [Appointments Clause] and to
infringe the constitutional principle of the separation of gov-
ernmental powers.” Myers, supra, at 161.

Unlike both Bowsher and Myers, this case does not involve
an attempt by Congress itself to gain a role in the removal of
executive officials other than its established powers of im-
peachment and conviction. The Act instead puts the re-
moval power squarely in the hands of the Executive Branch;
an independent counsel may be removed from office, “only by
the personal action of the Attorney General, and only for
good cause.” §596(a)(1).® There is no requirement of
congressional approval of the Attorney General’s removal de-
cision, though the decision is subject to judicial review.
§596(a)(3). In our view, the removal provisions of the Act
make this case more analogous to Humphrey’s Executor v.
United States, 295 U. S. 602 (1935), and Wiener v. United
States, 357 U. S. 349 (1958), than to Myers or Bowsher.

# As noted, an independent counsel may also be removed through im-
peachment and conviction. Inaddition, the Attorney General may remove a
counsel for “physical disability, mental incapacity, or any other condition that
substantially impairs the performance” of his or her duties. §596(a)(1).
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In Humphrey’s Executor, the issue was whether a statute
restricting the President’s power to remove the Commission-
ers of the Federal Trade Commission (FTC) only for “ineffi-
ciency, neglect of duty, or malfeasance in office” was consist-
ent with the Constitution. 295 U. S., at 619. We stated
that whether Congress can “condition the [President’s power
of removal] by fixing a definite term and precluding a re-
moval except for cause, will depend upon the character of the
office.” Id., at 631. Contrary to the implication of some
dicta in Myers,* the President’s power to remove Govern-
ment officials simply was not “all-inclusive in respect of civil
officers with the exception of the judiciary provided for by
the Constitution.” 295 U. S., at 629. At least in regard to
“quasi-legislative” and “quasi-judicial” agencies such as the
FTC,* “[t]he authority of Congress, in creating [such] agen-
cies, to require them to act in discharge of their duties inde-
pendently of executive control . . . includes, as an appropri-
ate incident, power to fix the period during which they shall
continue in office, and to forbid their removal except for
cause in the meantime.” Ibid. In Humphrey’s Executor,
we found it “plain” that the Constitution did not give the
President “illimitable power of removal” over the officers of
independent agencies. Ibid. Were the President to have

#The Court expressly disapproved of any statements in Myers that “are
out of harmony” with the views expressed in Humphrey’s Executor. 295
U. S, at 626. We recognized that the only issue actually decided in Myers
was that “the President had power to remove a postmaster of the first
class, without the advice and consent of the Senate as required by act of
Congress.” 295 U. S., at 626.

% See id., at 627-628. We described the FTC as “an administrative
body created by Congress to carry into effect legislative policies embodied
in the statute in accordance with the legislative standard therein pre-
scribed, and to perform other specified duties as a legislative or as a judi-
cial aid.” Such an agency was not “an arm or an eye of the executive,” and
the commissioners were intended to per