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Williamsport, June 16, 1851.

To the Hon. THOMAS IRWIN, District Judge of the United States:

Sir: —The Grand Inquest of the District Court of the United States for the Western District

of Pennsylvania, now in session at this place, having with much pleasure listened to a very

able charge this day delivered by your honor to the Inquest, and believing in the present

state of the public mind, its publication will he beneficial, they unanimously request a copy

for the purpose.

Signed by EDWIN C. WILSON, Foreman.

And others of the Grand Jury.

Williamsport, June 17, 1851.

To EDWIN C. WILSON, Esq.

And others of the Grand Jury:
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Gentlemen: —In compliance with your polite request, I transmit you a copy of my charge

for publication.

Very respectfully, &c. TH. IRWIN.

CHARGE, IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN

DISTRICT OF PENNSYLVANIA, Held at Williamsport at June Term, 1851.

Gentlemen of the Grand Jury:

Having learned from the District Attorney of the United States, that bills will be presented

to you at this term, for the violation of a late act of Congress respecting persons escaping

from the service of their masters, I have thought it expedient and proper, for reasons which

will readily occur to you, to give to you in charge some notice of that act, and the important

matters connected with it, as well to assist you in your duties, as to make known through

you to the people you represent, the essential provisions of the law, the rights which it

secures and the obligations which it creates, at this time necessary, as from information

entitled to the highest respect, there is reason to believe that in this part of the State

erroneous opinions extensively prevail of the most injurious tendency, exciting tumult and

opposition to the law. It is supposed by many to be unconstitutional; by others that it was

inexpedient, novel, oppressive and unjust in its features, and by not a few, that it is in

opposition to a higher law, meaning it is supposed the law of God, and therefore that there

is not only a moral and religious obligation to disregard it, by refusing, when necessary

to coöperate in its support, but to obstruct and resist it whenever occasion offers. 6 It

might be enough on ordinary occasions, when obvious truths are readily admitted without

discussion, to say in answer to these objections, that all laws must be presumed to be

constitutional, and to require obedience until they are declared to be otherwise by the

appropriate legal tribunals—that their expediency must necessarily be submitted alone to

the legislative body, to which it constitutionally belongs—that a reference to preëxisting

statutes will disprove the assumed novelty—that oppression, cruelty and injustice may be
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said of any law which punishes a man for taking away the property of another contrary to

its provisions, if the interests and passions of men could be excited in favor of the offender,

and for the same reason against any other penal law—that the Constitution and laws of

our country are supreme, and can never, with safety to the Government or its Citizens, and

without a breach of allegiance be made subordinate to any supposed higher obligations of

religion and morality.

But the aspect of some, or of all these objections in the public mind, the agitation

which has grown out of them, and other considerations of weight, proper to all who are

concerned in the administration of the laws, induce me to give these matters a more

extended consideration.

The 4th article and 2d section of the Constitution of the United States is in the words

following: “No person held to labor or service in one State under the laws thereof, escaping

into another, shall in consequence of any law or regulation therein, be discharged from

such labor or service, but shall be delivered up on the claim of the party to whom such

labor or service shall be due.”

7

This clause must not be regarded, as is often contended, as a concession to the Southern

States, but as a security for a preexisting right upon which their safety, social interests

and property depended, recognised in this manner by all the States, and entitled to the

same respect, and to be held as inviolable as any other the instrument contains. The

parties were sovereign States, and surrendered for the welfare of the whole, portions of

that sovereignty, reserving all powers of government not expressly delegated upon their

original foundation unimpaired, to be asserted and maintained whenever and wherever,

and in such manner as it might seem to such States expedient and proper. With this

reservation they formed a perpetual compact of Union, based upon the delegated powers,

which severally are equal in power, force and obligation. No State can therefore without
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a breach of this compact make its territories, or suffer them to be made an asylum for

fugitive slaves.

It is historically known that the 4th article of the Constitution was adopted by the

unanimous vote of every State, without a dissenting vote from the Northern States—

that it was approved by the people, and that there was no infraction of this article and no

question connected with slavery in the Northern States agitated to disturb the harmony

and safety of the Union, until comparatively a late period.

This general, if not universal, disposition on the part of the people to respect and maintain

in good faith the rights secured by the compact, made it unnecessary to pass any law to

give effect to the 4th article prior to the 12th of February, 1793; and even then the remedial

law of that date was enacted, not because 8 fugitives from labor bad escaped and no

means of legal reclamation were provided, but, as it appears from State papers, because

a difficulty had arisen between two of the States—Pennsylvania and Virginia, as to the

demand of the former, and the refusal of the latter to deliver up two fugitives from justice.

In the discussion which this demand gave rise to, the parties became satisfied that the 4th

article of the Constitution could not be executed with out a remedial law; and upon this

opinion being made known to Congress, that body passed the act of 1793.

The 1st and 2d sections of this act, relate to fugitives from justice; the 2d and 3d to

fugitives from labor. The 3d section empowers any person who may be the owner of a

fugitive from labor, to seize or arrest such fugitive and take him or her before any Judge

of the District or Circuit Court of the United States, residing within the State, or before any

Magistrate of a City, County or Town Corporate wherein such seizure was made, and on

proof of owing service or labor to the claimant, either by affidavit or other evidence taken

before a Judge or Magistrate of the State from which the fugitive escapes, the Judge or

Magistrate of the State in which he or she is arrested shall give a certificate thereof to the

claimant, which shall be sufficient warrant for removing such fugitive.
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The 4th section imposes a penalty upon such as obstruct the claimant, in seizing the

fugitive, or such as harbor, conceal or rescue him.

It will be remarked that the 3d section of this act, except the authority given by it to the

State Magistrates, merely prescribes 9 the mode by which the 3d clause of the 4th article

of the Constitution was to be carried into effect, in adjudicating the claim of the owner of

the fugitive slave, the certificate being the result of the proof of the claim.

Although this act received a contemporaneous exposition and had long been acquiesced

in, its constitutionality was brought in question in the courts of the several States of the

Union, and before the courts of the United States, but it was uniformly sustained, and

regarded as containing judicious and salutary regulations, in reference to both the subjects

to which it relates.

In the year 1826, when there was a general disposition to regard in good faith the

Constitution and laws of the United States on this subject, the State of Pennsylvania

passed an act, one of the expressed objects of which was, to enable the owners of

fugitives from labor, to obtain their recaption and delivery by the process, evidence and

certificate of State Magistrates, in substance, and nearly in words, the same as are

contained in the acts of 1793 and 1850. Indeed it is obvious that the 3d section of the

State act, is partly copied from the 3d section of the law of the United States of 1793.

No law was ever sustained by higher authority, legislative, executive and judicial, and it

may be added, if the acquiescence of more than a quarter of a century, be any test of

respect, none was more respected by the people; yet authority, respect and time were

alike disregarded by partizans, sections and States. The law was discovered to be, in

principle, contrary to what they called human rights and liberties; in practice cruel and

wounding 2 10 to human affections, and that to oppose, obstruct and resist it, was a

human right and duty.
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The progress of these new doctrines in Pennsylvania, and several of the Northern States,

led to enactments making it penal for the State Magistrates to give any assistance to the

claimant of a fugitive slave; refusing him the use of their prisons and creating obstructions

to the reclamation of such slave. The natural and intended result followed:—The act

of 1793 became in effect inoperative, and the owners of escaped slaves, alarmingly

numerous by reason of these enactments, and the feelings they engendered in society,

were not only left without any remedy to enforce the constitutional right, but incurred

personal danger in their attempt to do so. Unless the compact between the States was to

be disregarded, and perhaps annulled, and justice to the people of the Southern States

denied, further, and if practicable efficient legislation on this subject was imperatively

demanded. The plenary power of Congress for such purpose had been solemnly settled, if

it was possible for any political power to be settled by reason, authority and time, and such

were the interests involved and hazarded by the growing excitement in the public mind,

as to admit of no delay in providing a remedy. The means when consistent with the nature

and object of the power conferred, were discretionary with that body; more extensive

power might be conferred upon the Judges and Magistrates, new authority created, and

other or additional process directed than such as is prescribed by the act of 1793, until all

remedial redress should be exhausted. By the 1st article of the 8th section and 18th clause

of the Constitution, it is provided that “Congress shall have power to make all laws which

shall be necessary and proper, for 11 carrying into execution the foregoing powers vested

by the Constitution in the government of the United States, or in any department or office

thereof.”

But had there been no such power given by the Constitution to Congress, it resulted from

necessity, usage, principle and implication. It is a fundamental and well settled principle

of law, established too long for dispute, that to fulfil a constitutional power the necessary

means are given, and when the duty is prescribed and enjoined, the legislative body

cannot discharge it but by such enactments as experience has shown to be necessary and

expedient, and as are best adapted to effect the desired object. It was in the discharge
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of this duty that Congress passed the act of September, 1850, entitled, “an act to amend

and supplementary to the act, respecting fugitives from justice, and persons escaping

from the service of their masters. This act confers upon the commissioners who had

been previously appointed by any act of Congress, or who might thereafter be appointed,

authority concurrent with the Judges of the Circuit and District Courts of the United States,

in substance the same with that which was given and exercised under the act of 1793, “By

any Magistrate of a County, City or Town Corporate of any State,” and further authority

upon the escape of fugitives from labor to issue warrants for their apprehension; and

when arrested, requiring them to be brought before the said commissioner for hearing.

By the law of 1793, the arrest was authorized to be made by the person to whom the

labor or service was due or his agent, without warrant or process of any kind. This,

when attempted, often led to tumult, violence or bloodshed, for few could understand or

would admit the legality or propriety of an arrest by an 12 interested person from another

State, without being clothed with any authority from a Magistrate, and without the aid of

a responsible officer of the State, where the arrest was made. This right to arrest was

sometimes assumed without authority, for the purpose of kidnapping; sometimes abused

where the authority was indisputable, and for these reasons, and for the want of legal

process, was generally resisted by the citizens, who could not, or would not understand

the difference between an assumed and rightful authority. Under the act of 1850, the claim

of the owner of a fugitive slave must be supported by proof before a warrant of arrest

can issue; that warrant must be served by an officer of the government, and legal and

satisfactory evidence must be given before a Judge or Commissioner of the validity of the

claim, before a certificate for the delivery of the fugitive slave can be obtained. It must be

admitted by all, that this is a salutary amendment of the act of 1793, by which the rights of

the master and the fugitive are equally protected, and the law vindicated.

The Commissioners are supposed by many to be officers unknown to any former law,

created by the act of 1850, and clothed with unconstitutional power. But this opinion, as

will appear, is unfounded and erroneous. Soon after the Courts of the United States were
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organized under the judiciary act of 1789, commissioners were appointed in the several

States, by the Courts, for taking bail, affidavits and depositions; and by an act of the 23d of

August, 1842, they are authorized to “exercise all the powers of Justices of the Peace, or

other Magistrate of any of the United States.”

The act of 1850 requires them to perform additional duties, LC 13 but in all respects

analogous and consistent with such as they possessed and exercised under former laws,

and the constitutionality of the laws was never brought in question.

It is not easy to understand why the additional duties required of the Commissioners by the

act of 1850, should give any dissatisfaction, as they are identical with such as are given

by the act of 1793, “to any Magistate of any County, City or Town Corporate in any State,”

and by the third section of the Act of Assembly of Pennsylvania of 1826. By the authority

conferred under the former law, the State Magistrates though not eo nomine, were in fact

United States Commissioners, to do what is required of the Commissioners under the law

of 1850.

The proof in support of the claim of the owner of a fugitive Slave, before a judge or

commissioner, by the 6th section of the act of 1850, must be satisfactory, to entitle him

to a certificate of delivery. This “satisfactory proof” is such as the 6th section requires to

be made, and which in substance is embraced in the 3d section of the Act of 1793. It is

in principle the same as may be found in other statutes of Congress for other purposes,

when testimony is wanted in one state to be used in another, and directed to be verified in

the same way. Such parts of the Act of 1850 as exclude the testimony of the fugitive at the

hearing, and which authorize the persons who may be employed to execute process, to

summon assistance in case of resistance, and other matters of similar nature, are merely

declaratory of known laws, or have been sanctioned by ancient usage. The other important

provisions of the Act imposing penalties upon such as knowingly hinder the arrest of a

fugitive from labor, in attempting to 14 rescue him, in aiding his escape, or in harboring

him, are similar to those contained in the Act of 1793. The difference is in the increase of
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the penalties, punishment by indictment, and in details which experience had shown were

necessary to give full efficiency to the law. The 7th section of the Act of 1850, besides a

pecuniary penalty given to the injured party as indemnity, provides that any person who

knowingly hinders the arrest of a fugitive from labor, or rescues, or attempts to rescue one

from custody, or shall aid in the escape, or shall harbor or conceal such fugitive, shall be

subject to indictment, fine and imprisonment. This is an essential modification of the Act

of 1793, made necessary by the notorious fact, that the penalties imposed by that Act, in

case of recovery, were generally paid, not by the offender, but by contributions from others

who disapproved of the law, and approved the conduct of the offender. In such case there

could be no punishment, (the object of all penal laws,) but rather encouragement to repeat

the offence, which was often attended with breach of the peace, tumult and riot, indictable

offences in the State Courts, as well as under the Act of Congress.

Such, gentlemen, are briefly, the provisions of the last Act of Congress for the reclamation

of fugitives from labor. That it has been grossly misrepresented through every channel

by which information is usually conveyed to the people, and in such manner and spirit to

excite disaffection to the Union, and opposition and resistance to the law, is known to you

all. Examine then with impartiality and calmness this law, that of 1793, and the 4th article

of the Constitution, upon which both are founded, and if you have not already traced the

cause from the effect, 15 inquire why the Act of 1850 has given rise to so much opposition,

agitation and resistance, among a people alien to the Southern States as regards their

institution of slavery, a people whose rights and interests, state and individual, political and

social, have not been, and cannot be by that law injured, compromised, or in any manner

injuriously affected; and if the problem should not then be solved, inquire further why a law

indispensable in fulfilment of a compact, to which that people, in their political capacity,

became voluntary parties, should be repudiated, and what principle of justice, morality or

any other rule of action known to civilized and christian communities, influenced them and

prevailed over both Constitution and Law.
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Much of the opposition and resistance to the law may be ascribed to a new discovery in

ethics; that there are obligations and duties depending upon the dictates of conscience

of a higher nature than the laws of our country, and to which obedience is due when

in opposition to the laws. It teaches that no human laws are binding, but should be

disregarded and resisted whenever contrary to religion and morality. History is not wanting

in examples of this kind, to prove that the most obvious truths and the soundest maxims

of government and jurisprudence, which declare and maintain the essential rights and

interests of society, require at times to be re-taught and re-established. Life, liberty and the

pursuit of happiness, the vital objects for which men unite in society, are declaratory in the

constitution of natural rights; and laws are made to secure them, which laws there is an

implied mutual contract and pledge to respect and obey by all who compose the society.

This is the foundation of moral obligation to support the laws, without the observance

of which, 16 their force, efficiency and effect, would be greatly impared, if not entirely

disregarded.

It was to guard against the infraction of these rights, by such as in all communities use the

name of liberty, for license to act without restraint; who acknowledge no social ties and

interests, and who can only be controlled by fear or force, that made punishments and

penalties, the sanctions of law, necessary. For all others, composing the great majority of

society, the restraints of law were not necessary; what it commands or forbids is enough to

insure general obedience.

The social ties and interests are secured by the social Union, itself sustained by moral as

well as physical force; so that there can be no antagonist moral duty or obligation binding

upon the conscience in opposition to the laws. In the social state, every man knows

without law to teach him, that to take from another his property, forcibly or secretly, without

his consent and without compensation, is contrary to natural right, dishonest and criminal.

It is the moral principle in all such cases which creates the guilt; it is the province of the law

to punish it. The moral sense is the intuitive preception of right and wrong, written upon the
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heart by the Creator of the Universe, and all the fundamental laws of a civilized and free

people are but an emanation or embodyment of moral duties. Such laws are confirmatory

of natural rights, and their moral is not less than their legal force; yet the impress and

force ascribed to them, must from necessity be extended to all other laws organic and

positive, which are so interwoven in the frame of society and its interests, as to render

any distinction between them in regard to their obligatory character, in the highest degree

dangerous.

17

One law may be regarded by some men as wise, good and salutary, and by others

useless or unjust, as they may happen to differ in intelligence or capacity, or in interests,

motives and prejudices. There is in all such cases but one safe rule for society—to regard

practically all laws, however they may differ in character or importance, as equally entitled

to respect and obedience, and that resistance to any law as not only a breach of that law

but a violation of moral duty; and as there cannot be conflicting moral obligations, there

will be no “higher law” to prescribe a different rule of action. But this “higher law,” it is said,

appeals to the consciences of men, which, by enabling them to discriminate between

right and wrong, furnishes an infallible rule. Certainly there could not be a more infallible

rule, or an agent more powerful, if generally brought into action, to render any law in-

operative which may be contrary to the rule in the opinion of its advocates. Men of tender

conscience, and men who know it but by name, the scrupulous and the unscrupulous,

the fanatic, the agitator, the reformer and others with kindred and opposite motives,

though agreeing in nothing else, would, in support of the “higher law,” find fellowship

and communion as the “still small voice,” might dwell in the heart or be assumed by

the tongue; whether sincere or simulated, could seldom be unveiled by human agency.

Concession, if less than an abandonment by either party of all they contended for, would

be utterly fruitless. But we have read history to little purpose if we are not admonished,

and a prudent forecast would prepare for the result, that men under such dominion and
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animated to action by motives and prospects so various and tempting, never willingly obey

a law obnoxious to their assumed standard of faith and of right. 3

18

The remedial provisions of the act of 1850, though in themselves offensive to many, yet

if alone the cause of the opposition to the law, would in due time have been satisfactorily

explained to all disposed to uphold the Constitution. To others with ulterior motives and

projects, there is reason to fear that they have but afforded a pretext, eagerly seized, for

a movement against the principle of right which the law recognises, which, associated

with others of a similar nature, have long been equally the objects of deliberate, fixed

and hostile action. Does any one believe that any other law for the delivery of fugitives

from labor to their owners with any efficient provisions, would meet with greater favor

than the present law? or is there not abundant reason to conclude that an organized and

determined opposition and resistance will be encountered by any law to give effect to the

4th article of the Constitution.

The fallacy of the “higher law,” did not, it may be thought, in this place, merit any grave

notice; but it has found bold, able and strenuous advocates, and has done much to peril

the peace and safety of the community, and to obstruct the law in this, as as well as in

other judicial districts. The misled should be made sensible of their errors, and solemnly

warned that there will be a decisive, firm and energetic execution of the law.

In this country, all political power is derived from the people, and the will of the majority,

legitimately expressed, is equivalent to the will of the whole, and must be obeyed, unless it

is intended to change the principles of government by violence and terror; and abandoning

reason, which distinguishes man from the brute, substitute passion, fanaticism and

factious violence. To assume 19 or permit a power in any part of the people to defeat or

obstruct a law, would be to establish a principle that any such portion may make laws for

themselves, or in other words, that there shall be no law, and no duty but such as a party

or faction may approve of, each acting according to its interests, prejudices and pleasures.
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In such cases every man would be a law to himself, governed by his own will, which would

lead, first, to anarchy, and then to the destruction of all government.

The rights of the Southern States, in regard to their slaves are in all respects the same

as they were before the Constitution was adopted, and must ever remain subject to

their legislation. The Consitution guarantees to the owner of fugitives from labor the

right of reclamation; the law requires that he should be surrendered where he may

have taken refuge, and the result will be reached if the law be fully executed, without

invading the rights of any State or of any person. No lawful power exists anywhere, and

none is claimed, to do anything contrary to these enactments. They are acknowledged

political and civil rights. Influences and association of a nature so powerful existed to

bind the States in union, that any attempt to disturb these rights would have been, in

time past though not distant, thought irrational and visionary. The comity of the States

demanded toleration of their respective institutions—their political relationship—the ties

of common origin—their mutual intercourse, commercial and otherwise—citizens of the

same government, established by their united wisdom—descendants of an ancestry

whose mutual sacrifices, toil and valor, secured their mutual independence—the men of

the Revolution—patriots and statesmen, who framed the Constitution—all were powerful

guarantees of fraternity, harmony, and of enduring political union.

20

I forbear to speak harshly of unseen motives and untried actions, and can only deeply

deplore the influence of a pervading spirit that would sunder all these ties, cemented by

time and unbounded national prosperity—resist the law, excite to clamour, violence and

tumult, and peril the safety of the Union, under which, by God's blessing, we have risen to

be a great and powerful nation, and attained more social happiness and prosperity than

has been vouchsafed to any other people. That such a calamity may never fall upon this

nation should be our devout prayer. But much may be done by you, by every Magistrate

and other good citizens, by means peaceable, conciliatory and persuasive, by argument

and example, to prevent the spread of disaffection to the laws, and to bring such as may
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have been unwarily led into error to acknowledge them as the supreme rule of action; and

whatever may be the result, there will be left to you the enduring consolation of knowing

that you have discharged one of the most important duties you owe to your country.


