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Entered according to the Act of Congress, in the year 1873, by CARRIE S. BURNHAM, In the Office of
the Librarian of Congress at Washington.

TO My Mother IN SPIRIT-LIFE, WHOSE FORM MEMORY CANNOT TRACE; TO THE Women of
Pennsylvania, AND All Women Who desire to be Free; AND ALSO, All the Men, possessed of sufficient
noble manhood to bear equality, I DEDICATE MY FIRST EFFORT IN COURT.

CARRIE S. BURNHAM.

Philadelphia, April 4, 1873.

ARGUMENT, BY CARRIE S. BURNHAM.

May It Please The Court:

Have women citizens the right of suffrage under the Constitution of the United States and of
this particular State of Pennsylvania? This is the direct question before your Honors to-day for
consideration and decision.

To state the proposition more generally, shall the State and National Constitution be so interpreted
as to secure a republican, an aristocratic or a monarchical form of government? Having discussed
this question before his Honor Mr. Justice Sharswood, at Nisi Prius, and having received an adverse

decision, * I should be daunted in my purpose, were I not painfully impressed with the magnitude
of the issues involved in this cause. Were it a question involving the rights of only one individual,
it might well challenge the learning and the conscience of this Court to remedy the wrong and
vindicate the right. But it is not simply whether I shall be protected in the exercise of my inalienable
right and duty of self-government, but whether a government, the mere agent of the people,
based upon the equality of all mankind, and which “derives its just powers from the consent of the
governed,” can deny to any portion of its intelligent, adult citizens participation therein and still hold
them amenable to its laws; and, if so, what shall be the proportion and qualification of rulers and
ruled, and by what tribunal shall these be determined?

* See Appendix.

Upon the 16th day of September, A.D. 1871, I was duly assessed by the canvassers of the Fourteenth
Ward, of the city of Philadelphia, as a resident of the eleventh division of said ward, and two days
thereafter paid to the Receiver 6 of Taxes the amount of county tax assessed upon me for that year.
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Upon the 10th day of October following, being the second Tuesday of October, 1871, at the general
election, I presented to these defendants, at the proper time and place of voting, my ballot in legal
form, which ballot these defendants refused.

Being a citizen of the United State and of the State of Pennsylvania, having complied with all the
requirements of the law in this Commonwealth for the regulation of the elective franchise, including
assessment, registration, (my name being upon the canvasser's printed list of voters in the above-
named precinct,) and taxation, I claim I was legally entitled to exercise my rights as an elector, under
both the State and National Constitutions, wherefore I have brought this suit.

To this claim these defendants demur, alleging,

First. That I am “not a freeman in the sense in which that word is used in the Constitution of

Pennsylvania in relation to the qualifications of voters.” * This allegation is sustained by his Honor
Judge Sharswood, from whose decision I have appealed.

* See Appendix.

I. The ELECTIVE FRANCHISE A RIGHT OF WOMAN UNDER THE CONSTITUTION OF
PENNSYLVANIA.

Our first inquiry then is whether the word FREEMAN, in Article III, Section 1, of the Constitution of
Pennsylvania, which reads, “In elections by the citizens, every white freeman of the age of twenty-one
years, having resided in this State one year, and in the election district where he offers to vote ten days
immediately preceding such election, and within two years paid a state pr county tax, which shall have
been assessed at least ten days before the election, shall enjoy the rights of an elector,” excludes women
citizens from the exercise of the right of suffrage?

I claim that this word freeman as interpreted by The Preamble; 7 by the entire Constitution; also by
the earlier Constitutions of this State; by contemporaneous usage throughout the original colonies;
by the reason or cause which prompted its use; by court decisions; by both common and civil law
usage; by the golden rule of interpretation, sanctioned by Puffendorf, Vattel, and Lord Brougham, by
which precise words must be construed according to their proper and most known signification;
by all these unquestionable rules of interpretation, as also by that higher rule of justice, this word is
epicene, includes both sexes and is used only to express condition.
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It is the correlative of the odious, hateful word slave, and as the word slave with all its bitterness and
degradation is alike applicable to woman as to man, so also is this word freeman with all its glory and
possibilities.

It is not a new-coined word, peculiar to the Constitution of Pennsylvania; on the contrary, when
the word Slave or Slavonian, as also Serf or Servian, became the synonym of bondage instead of
independence and freedom, by the enslaving of those two noble, independent races, the Teutons,
another branch of the Indo-Germanic nations, from the peculiar richness of their mother-tongue,
formed this word to express the opposite of a slave.

It does not depend upon the changing fortunes of a nation for its significance, but is alike applicable
to all ages and peoples, and is the synonym of freedom. It is a compound word, composed of two
simple words. “frei,” free or true, and “MANN,” a human being, and in accordance with the peculiarity
of the German compound words, it emphatically expresses the ideas embodied in the two simple
words. It does not mean a free man or a free woman, but a free human being. If has no reference to
sex in its original, but it does embody the idea that true nobility of character cannot be developed
either in man or woman without freedom. This is its precise, proper, and as I shall show Your
Honors, its most known signification throughout the ages, both in general literature and legal
instruments under the common and civil law from which it was borrowed, and not 8 less in the
Literature, Constitutions and Laws of these United States. But

PENNSYLVANIA'S CONSTITUTION

shall first speak for itself. Our present Constitution is essentially the same as that of 1776 and of
1790, the varied phraseology rendering more certain the intent of the law.

The Preamble of the Constitution of 1776, which sets forth by whom, for whom, and for what
purposes this government was formed, and which, according to Lord Coke, Lord Bacon, and Mr.
Justice Story, is the key to the understanding of the ambiguous enacting part, and which must be
taken to be strictly true, is as follows:

“Whereas, all government ought to be instituted and supported for the security and protection of
the community as such, and to enable the individuals who compose it to enjoy their natural rights” ...
“and whenever these great ends of government are not obtained, the people have a right by common
consent to change it” ... “and whereas, the said King” ... “continues to carry on with unabated
vengeance a most cruel and unjust war against them,” (referring to the colonies,) “employing therein



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

not only the troops of Great Britain, but foreign mercenaries, savages and slaves” ... and “whereas,
it is absolutely necessary for the welfare and safety of the inhabitants of said colonies, that they be
henceforth free and independent States, and that just, permanent, and proper forms of government
exist in every part of them, derived from’ and founded on the authority of the people only “ ... “we,
the representatives of the freemen of Pennsylvania, in general convention met for the express
purpose of framing such a government, confessing the goodness of the great Governor of the
Universe in permitting the people of this State” .. “to form for themselves such just rules as they shall
think best,” .. “do, by virtue of the authority vested in us by our constituents, ordain, declare and
establish the following Declaration of Rights and Frame of Government to be the Constitution of this
Commonwealth” .. “which shall by 9 the same authority of the people” .. “be amended or improved
for the more effectual obtaining and securing the great end and design of all government herein-
before mentioned.”

The words “people” and “freemen,” in this Preamble, evidently are synonymous. A new form of
government, a just and permanent government is to be established, “derived from and founded
upon the authority of the people only;” therefore, we, “the Representatives of the Freemen, by virtue
of the authority vested in us by our constituents”—the constituents are the freemen—“frame this
Constitution, which shall be amended by the same authority of the people.” The people are the
freemen and vice versa the freemen are the people contemplated in this Preamble.

Accordingly, the Constitutions of 1790 and 1838, following the Federal Constitution, are prefaced by
this simple Preamble, viz,: “We, the people of the Commonwealth of Pennsylvania, do ordain and
establish this Constitution for its government.”

Who are the people of the Commonwealth of Pennsylvania? If women are of this people then are
they of the freemen, and a constituent part of this Commonwealth.

The people of the several States are the people of the United States. By the United States Supreme
Court it is declared that,

“The words ‘people of the United States’ and ‘citizens’ are synonymous terms, and mean the same
thing; they both describe the political body, who, according to our republican institution, form the
sovereignty, and who hold the power, and conduct the government through their representatives.
They are what we familiarly call the sovereign people, and every citizen is one of this people and a

constituent member of this sovereignty.” *

* Scott v. Sanford, 19 Howard, 404.
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And later in the same decision the Chief Justice adds,

“If anything in relation to the construction of our Constitution can be regarded as settled it is that
which we now give to the word citizen and the word people.”

10

That woman is a citizen of the United States and of the State in which she resides, in the
constitutional and legal sense of the word citizen, is admitted by the learned judge and
unquestionable if she is a person. When there is no other alternative but to recognize woman's
equality with man in all rights, political and civil, as well as in duties and responsibilities, I expect to
hear it gravely argued that she is without personality.

Woman, then, being a citizen, and citizens being synonymous with “people” in the legal and
constitutional sense, she is “of this people and a constituent member of the sovereignty” who,
through their representatives, ordained the Constitution, “hold the power and conduct the
government.” Being of the “people” she is therefore of the “freemen” contemplated by the
Preamble to the Constitution of 1776. This logic will hold good even if it be argued that although
the freemen are of the people, not all the people are freemen; for if woman is of the people whose
representatives framed the Constitution, held the power and conducted the government, she
must be of the freemen—that part of the people who vote and who, therefore, alone can have
representatives.

The same synonymous and generic use of the words citizen, people and freemen is continued
throughout the Constitutions of 1776, 1790 and 1838. These Constitutions were designed to be
consistent and harmonious throughout, and must have a reasonable construction according to the

import of the terms used. *

* 1 Wheaton, 304, 324, and 380.

The first chapter of the Constitution of 1776, which is a “Declaration of the rights of the inhabitants
of the State of Pennsylvania,” declares,

“That the people have a right to hold themselves, their houses, papers, and possessions free from
search or seizure.”

“That the people have a right to freedom of speech, and on writing and publishing their sentiments.”
†

† Pennsylvania's Constitution of 1776, Chapter 1, Sections 10 and 12.
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As there are civil rights of which woman is already possessed, 11 it will be readily admitted that she
is of the people here contemplated. The preceding and following sections define this people and
declare their rights and duties.

Section 2 declares the right of conscience.

Section 3 declares, “That the people of this State have the sole, exclusive, and inherent right of
governing and regulating the internal police of the same.”

Sec. 4. “That all power being originally inherent in, and consequently derived from the people;
therefore all officers of government, whether legislative or executive, are their trustess and servants,
and at all times accountable to them.”

Sec. 5. “That government is or ought to be instituted for the common benefit, protection, and
security of the people, nation, or community, and not for the particular emolument or advantage of
any single man, family, or set of men, who are part only of that community; and that the community
hath an indubitable, inalienable, and indefeasible right to reform, alter, or abolish government in such
manner as shall be by that community judged most conducive to the public weal.”

Sec. 6. “That those who are employed in the legislative and executive business of the State may be
restrained from oppression, the people have a right, at such periods as they may think proper, to
reduce their public officers to a private station, and supply the vacancies by certain and regular
elections.”

Sec. 7. “That all elections ought to be free; and that all freemen having a sufficient evident common
interest with and attachment to the community, have a right to elect officers or to be elected into
office.”

Sec. 8. ... “Nor are the people bound by any laws, but such as they have in like manner” (i.e., by their
own consent, or that of their legal representatives,) “assented to for their common good.”

Sec. 18. “That the people”(“citizens” in the later Constitutions) “have a right to bear arms for the
defence of themselves and the state.” (Which right women undoubtedly have.)

12

Sec. 14. “That a frequent recurrence to fundamental principles, and a firm adherence to justice,
moderation, temperance, industry, and frugality, are absolutely necessary to preserve the blessings
of liberty and keep a government free. The people ought, therefore, to pay particular attention to these
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points in the choice of officers and representatives, and have a right to exact a due and constant regard
to them, from their legislators and magistrates, in the making and executing such laws as are necessary
for the good government of the State.”

Your Honors will here notice that it is the same people who “hold themselves” and their “possessions
free from search or seizure;)” who have the right of “freedom of speech,” of the press, and of
conscience, (which rights are not denied to women;) who are “bound” by the laws, (women are
thus bound;) who also have the “right of governing” the State, in whom all power is “ originally
inherent.” and from whom it is derived; to whom the officers of the government are accountable,
and whose “trustess and servants” these officers are; who have a “right to reform, alter, or abolish”
the government, to reduce these officers “to a private station and supply the vacancies by regular
elections,” and who, according to Section 14, are the electors, and hence eligible to the offices of
the government; and yet Section 7 plainly declares that it is the freemen who are “to elect officers
and be elected to office.” Need I draw the inevitable conclusion that “people” and “freemen” are
synonymous, and that women being of the “people” must be of the freemen who are to elect officers
and be elected to office?

I will read but one more section. Section 16, as if to place the meaning beyond all questions,
declares,

“That the people,” (“citizens,” in the later Constitutions) “have a right to assemble together to consult
for their common good, to instruct their representatives, and to apply to the Legislature for redress of

grievances, by address, petition, or remonstrance.” *

* Constitution of 1776, Chapter I, Section 16.
13

Woman's right of petition has been acknowledged by State Legislatures and by Congress, and it is
the same people who have the right to “petition for redress of grievances,” who also have the right to
“instruct their representatives.” By no rules of logic can it be otherwise. There is but one subject to
this sentence, there can be but one construction given to this subject.

In construing the words of a Constitution the rule is, that where a general power is given or a duty
enjoyed,” every particular power necessary to the exercise of the one or the performance of the

other,” is given by implication. *

* Field v. People, 2 Scammon's III. Rep. 79.
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A general power of instructing their representatives is here declared. A people cannot instruct their
representatives unless they have representatives to instruct. A representative implies delegated
power, and delegated power implies the means of delegating that power. Political power, under
this government, can only be delegated by the ballot; hence, I claim that Chapter I of the original
Constitution of Pennsylvania, this Magna Charta of the original people of this Commonwealth, and
their posterity, by any fair construction of language, recognizes woman as of the freemen, and her
right to participate equally with man in the choice of the officers of the government.

Chapter second of this Constitution declares that the House of Representatives, the Supreme
Executive Council, sheriffs, and coroners, shall be elected “by the Freemen of the Commonwealth,”
and that the House shall be styled “The General Assembly of Representatives of the Freemen of
Pennsylvania,” under which title all the laws of this Commonwealth shall be enacted, and that all
commissions and prosecutions shall be issued or commenced “in the name and by the authority of

the freemen of the Commonwealth.” † It also provides that at the same time and place appointed
for the election of the representatives, sheriffs, coroners, (all of whom were to be elected by the
freemen,) commissioners, assessors, and all the officers elected by the people, shall be elected,
and that “all elections, whether by the people or in General Assembly, shall be by ballot, free and
voluntary.”

† Constitution of 1776,Chapter II, Sections 9, 16, 19, 21, 27, and 31.
14

Women are of the people, and unless they are of the freemen, by whom the representatives shall be
elected, then by no logic can they be bound to obey the laws of this Commonwealth, enacted under
this Constitution.

“Law to bind all must be assented to by all,” was a maxim of the English Constitution, in which the
founders of this Commonwealth believed, and which they incorporated into the text of its first

Constitution. *

* Constitution of 1776, Chapter I, Section 8.

To make the matter more explicit, the Constitutions of 1790 and 1888 both declare that the
representatives, senators, governors, sheriffs, and coroners shall be chosen by the citizens of this

Commonwealth † —not the male citizens, nor the female citizens, but by “the citizens.”

† Constitution of 1790; also of 1888, Article II, Sections 2 and 5; Article II, Section 2; Article VI,
Section 1.
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Your Honors will notice that the Constitution knows no privileged, governing class, and a consequent
inferior governed class of citizens. It knows no sex, no distinction of birth, no inequality of rights,
natural or acquired, among its citizens. On the contrary, Article IX emphatically states that “all men
are born equally free and independent.” That the word “men” is here used generically is admitted in
this case, and is unquestionable. Pennsylvania's Constitution, as also the Declaration of American
Independence, here but reiterates the divine doctrine of the natural equality of all human beings in
rights, as enunciated by Helvetius and Rousseau, and in the French Encyclopedia in 1755.

It is worthy of note that the ancient maxim, of which this is a repetition, and which is quoted in all

our Bills of Rights, reads “all,” without mentioning either men or women, “are born equal and free.” ‡

‡ Rosseaux’ Du Contrat Social an Principles du Droit Politique, Livre Premler, Chapitre Second,
p. 6.
15

What is meant by this equality is explained by the French Constitutions, adopted by that liberty-
loving nation amid the throes of a bloody revolution.

“The declaration of the rights of man and the citizen,” prefacing their Constitution of 1791, declares
“men are born and remain free and equal in their rights.” “The law is the expression of the general
will; all the citizens have a right to concur personally or by their representatives in its formation;
it ought to be the same for all, whether it protect or punish.” “All citizens being equal in the eye of
the law, are equally admissible to all dignities, places, and public offices, according to their capacity,

and without any other distinction but that of their virtues and talents.” * While that of 1793, after
enumerating “liberty, equality, security, property, the social guarantee and resistance to oppression”
as “the natural, civil, and political rights” of mankind, declares “equality consists in this—that each can
enjoy the same rights;” that this equality is by nature and ought to be by the law, and that “the social
guarantee of these rights rests on the National Sovereignty.” “This sovereignty is one, indivisible,
imprescriptible and inalienable.” “It resides essentially in the whole people, and every citizen has the

equal right to concur in its exercise.” † Article XXVIII declares this sovereignty cannot be arrogated by
any individual, nor by a “partial union of citizens;” and the Constitution itself says, “All men are equal

by nature and before the law.” ‡

* French Constitution of 1791, Articles I and VI.
† Ibid Constitution of 1793, Articles VII, XXV, XXVI, XXVII and XXVIII.
‡ Moniteur, 1793, No. 178.
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Our Continental Congress, in an address to the people at the close of the Revolution, said: “Let it be
remembered that it has been the pride and the boast of America that the rights for which she has
contended were the rights of human nature.”

As men and women are born equally free and independent, with a natural, inherent right to life,
liberty and property, 16 they must have the same inherent, equal right to all legitimate means of
protecting and defending that life, liberty and property; therefore our Constitution provides that
“elections shall be free and equal;” not ought to be, but shall be . More emphatic language could not
be used to express the intent of the Fathers as to the equality and unity of citizenship.

By what logic can this be twisted to exclude women citizens from the exercise of the right of
suffrage? Are elections free and equal when one-half the adult population, for no crime, no lack of
capacity or intelligence, but for the mere accident of sex, is tyranically prevented from participation
therein?

How would this be if it were the male sex that was denied this most effectual method of defending
and protecting life, liberty and property, and woman only could exercise the right of suffrage? And
as man has the strong right arm by which to protect himself, if either sex is to be deprived of this
only other means of self-government in civil society, it were more just that woman alone should
have “That weapon surer yet And better than the bayonet; That weapon that comes down as still As
snowflakes fall upon the sod, And executes a freeman's will, As lightning does the will of God.”

All men and women are born equal and free; therefore women, by becoming members of civil
society, have a right to obey laws—men to make and execute them; women become dependent
subjects, men political lawgivers and sovereigns!! This logic is quite incomprehensible to the
feminine intellect, and this doctrine is as absurd and unnatural as that of the Divine right of Kings.

No, your Honors, the Constitution of Pennsylvania was never designed to abrogate itself. It was
intended to be consistent and harmonious throughout, and in the eye of this supreme law of this
Commonwealth all citizens are equal—equal in rights, equal before the law, and equally on-titled 17
to a voice in the making of those law. The very name “Commonwealth” demands this construction.
This equality, for which I contend, so positively expressed in all the Bills of Rights and Constitutions
of this State, and in the Declaration of Independence—that great charter of our liberties—is the
basic, germinal idea of this government; and the word freeman, in Article III, Section, 1, of our present
Constitution, must have been used subservient thereto. Any other construction would render null
and void all these fundamental, axiomatic principles, which have been America's boast and pride.
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It would be a denial of those great truths for the practical realization of which this Republic was
formed and has been thrice drenched in blood.

The original people of Pennsylvania, fresh from revolutionary struggles against oppression and
tyranny, would, in the language of one of the early patriots, have “abhorred the elevation of one class
of citizens above another,” so strong was their love for equal liberty and freedom.

A careful examination of the Minutes of te Convention for the Revision of the Constitution of 1776,
touching those sections pertaining to the qualifications of voters, will furnish additional evidence as

to the intended use of this word. *

* Minutes of Convention, 42.

Section 7, of Chapter I, already quoted, declares, “That all elections ought to be free, and that all
freemen having a sufficient evident common interest with and attachment to the community have
a right to elect officers and be elected into office.” And Section 6, of Chapter II, declares, “Every
freeman of the full age of twenty-one years, having resided in this State for the space of one whole
year next before the day of election for Representatives, and paid public taxes during that time, shall
enjoy the rights of an elector: Provided always, That the sons of freeholders, of the age of twenty-one
years, shall be entitled to vote, although they have not paid taxes.”

In 1789, a revision of this Constitution was demanded, 18 one of the reasons given therefor being
that the oath of office it imposed restraining the right of free speech was “inconsistent with the
rights of freemen;” accordingly a convention was elected by the people in pursuance of an act of the
Legislative Assembly.

On the 21st of December, 1789, the committee of nine members, previously appointed by this
Constitutional Convention, reported the draft of a new Constitution, Article III, Section 1, of which
report reads: “In elections by the citizens, every freeman of the age of twenty-one years, having
resided in the State two years next before the days of election respectively, and paid taxed within
that time, shall enjoy the rights of an elector; the sons of freeholders, of the age aforesaid, shall be
entitled to vote, though they have not paid taxes.”

Upon the 17th and 18th of January, 1790, an unsuccessful effort was made in Convention to
substitute for the latter clause the words “provided always, that all citizens who have resided in the
State ten years at the age of twenty-one,” or “all native citizens at the age of twenty-one years, shall
vote;” showing conclusively that in the minds of these early patriots “freeman” was no less broad
in its application than was “citizen.” On the 2d of February following, the Convention, in Committee
of the Whole, debated this article at length, and finally resolved to strike out the clause, “paid taxes
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within that time,” and insert “paid public state or county taxes within that time, which tax shall have
been assessed upon him at least six months before the election.”

A proposition was made to substitute “every white male citizen” for “every freeman,” which proposition
was lost; because, said they, “we will not make innovation upon the work of the fathers.” What
innovation upon the work of the fathers would this have been if “white male citizen” meant exactly
the same as freeman? The innovation would have been only the use of the word white, which was
rejected upon the motion of Mr. Gallatin, because, he said, being of dark complexion, he should be
insulted at the polls. The 19 clause relating to the sons of freeholders was at this time omitted.

February 13, this section as reported by the Grand Committee, was debated in Convention, and the
words “public” and “tax” stricken out as superfluous, and the clause “sons of persons qualified as
aforesaid between the ages of twenty-one and twenty-two years shall be entitled to vote, though

they have not paid taxes” * was added, which section thus amended was adopted by the Convention
and referred to the committee for revision of that part of the report of the Grand Committee which
had been adopted as the work of the Convention. On the 24th of February this section was, by this
committee, reported back without change, and was adopted August 13, at the second session of
the Convention. There was no debate upon any part of this section at this time nor afterwards, save
the words “upon him,” and after having been again referred to the committee for revision, it was

reported to the Convention with these words stricken out, and in that form adopted. †

* Minutes of Grand Committee, 81.
† Minutes of Convention, 93 and 95, 114, 176 and 216.

The words “upon him” were omitted, if I may be permitted to conjecture, lest by their use it might be
supposed there was an intent to exclude women freemen from the exercise of suffrage.

In 1816, after this Constitution had become the organic law of Pennsylvania, Mr. Justice Yeates,
of this court, in giving his opinion upon this section, says: “The object of these special provisions
unquestionably was, in the language of the old Constitution, to allow only those to give their
suffrages who had a sufficient evident common interest with and attachment to the community, and
who, therefore, must necessarily participate in the prosperous or adverse fortunes of the Republic.”
‡

‡ Catlin v. Smith, 2 Serg. and Rawle, 207.

Certain it is that the whole burthen of the discussion in the Constitutional Convention, prior to the
adoption of this 20 Constitution, was to so regulate the qualifications of voters as to render the
evidence of a “common interest with and attachment to the community” unquestionable; hence
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two years’ residence and a tax assessed six months before the election. Similar provisions or direct
freehold qualifications were made by all the Constitutions of the thirteen original States.

Women, by nature more domestic, more strongly attached to home than men, many of them
freeholders, others the wives, daughters, or mothers of freeholders; women, who equally with the
fathers, husbands, and sons, had perilled their all for the founding of a just government, could not
have been deprived of suffrage, because of a lack of “common interest in and attachment to the
community;” and who more than woman must of necessity “participate in the prosperous or adverse
fortunes of the Republic?” Undoubtedly the design was to protect women in the exercise of this
highest right of citizenship; hence the use of the generic word freeman.

Britton defines a freehold to be “the possession of the soil by a freeman,” * which definition is
quoted and adopted by Sir William Blackstone. That women were freeholders there is abundant
evidence, and if freeholders, necessarily freemen, for although not all freemen were freeholders, yet
all freeholders were freemen.

* Blackstone's Com., Book II, Chapter VII.

The laws enacted under this early Constitution, in 1794, for the formation of the towns of Pittsburg,
Carlisle, and Harrisburg, provided that the officers should “be chosen by the freeholders and other

housekeepers.” †

† Laws of Pennsylvania, 1794, pages 585 and 589, Sections 2, 3 and 5.

In this early day it is said women voted in several of the counties of Pennsylvania, but whether this
tradition be true or false, it is certain they had the right to vote, and it is a maxim of the common law

that a right never dies. ‡

‡ Bouvier's Institutes, 851.

The clause, “Provided always, that the sons of freeholders” in the Constitution of 1776, or “of persons
qualified as 21 aforesaid” in the Constitution of 1790, referring to freemen, “of the age of twenty-one
year, shall be entitled to vote, although they have not paid taxes,” upon which much stress is laid by
the learned judge, is but another of the special provisions for the security, preservation and growth
of this young State. This was both a just and wise provision; just, because the young men at this age
were liable to military duty from which the daughters were exempt, and hence of right they were
entitled to a voice in the selection of the militia officers; wise, as a means of making them responsible
for the good order of the community, and to increase their interest in and attachment to the State,
thereby encouraging them to become property-holders and permanent residents.



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

The daughters, less unruly, more domestic, did not need this extra privilege or reward to keep them
within bounds or to attach them permanently to the interests of the State. It was never designed to
prejudice woman's claim to equality, justice and liberty; but had this been the intention, it would have
been an unjust, fraudulent usurpation of the rights of woman, and hence void by every principle
of law. “Injustice cannot be law; it is an abuse or violence though expressed in the form of law.” In
all cases when the question relates to equity, justice, equality or a right, terms should be given “the
utmost latitude of which they are susceptible according to the common usage of the language; and
if a term has more than one signification, the most extensive meaning is to be preferred; for equity
ought to be the rule of conduct with all mankind, wherever a perfect right is not exactly determined
and known in its precise extent. When the Legislature or the contracting parties have not expressed
their will in terms that are precise and perfectly determinate, it is to be presumed that they intended

what is most equitable,” * and where the “language is susceptible of two interpretations, the one
favorable and the other odious, that which is odious must be rejected, and every word must be
construed in favor of liberty,” for “the laws
* Smith's Commentaries, p.648.

22 in all cases favor liberty.” “Jura in omni casu libertali dant favorem.” *

* Coke, Litt. Vol. I, p. 20.

These venerated and unquestionable legal maxims, all demand that perfect equality of citizenship,
secured by the epicene interpretation of the word “freeman,” in our present Constitution.

The effort to introduce the word “white” into the Constitution of 1790; the historical fact of the
abolition of slavery in Pennsylvania; the subsequent recognition of colored freemen, recently
slaves, as elector; the contradictory judicial discussions and decisions arising therefrom, and
the consequent proposition to amend this article, in 1838, by inserting the word “white,” “lest
Pennsylvania should become the asylum of free negroes and fugitive slaves;” the memorial of the
colored population of pittsburg and Philadelphia praying the Convention not to take from them this
right which they had enjoyed forty-seven years; the lengthy and very excited debate in Convention
ensuing, some of the members arguing against this proposition on account of the “education
and intelligence of some of our colored brothers and sisters;” (what had the intelligence of the
sisters to do with this question, if the word “freemen” did not apply to them?) its final adoption,
followed by the proposition to add to this section the clause, “All citizens shall enjoy the rights of
an elector,” and its rejection because superfluous—all prove that the word “freeman” was used in
all these Constitutions, in the articles touching the qualifications of voters, at least, with its original
signification expressive of condition and not sex.
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Article VI, Section 2, the only other clause in our present Constitution in which this word is used,
declares that,

“The freemen of this Commonwealth shall be armed, organized, and disciplined for its defence,
when and in such manner as may be directed by law.”

This clause is quoted by Mr. Justice Sharswood, in his 23 opinion as determining the construction of
the word “freeman,” in Article III. He says:

“It is clear that the Constitution contemplates that the class of persons who do the voting, shall also
do the fighting. The corresponding clause in the Constitution of 1776,” he continues, “is still more
clear and emphatic.”

To which I quite agree. It was quoted only in part by his Honor, and reads as follows:

“The freemen of this Commonwealth and their sons shall be trained and armed for its defence,
under such regulations, restrictions, and exceptions as the General Assembly shall by law direct,
preserving always to the people the right of choosing their colonel and all commissioned officers
under that rank, in such manner and as often as by the said laws shall be directed.”

“Every freeman” shall enjoy the right of an elector, but not every freeman shall be armed for
the defense of the Commonwealth. Provision is made for exceptions from military service
by the Constitution, and by State and United States law. These exceptions include those who
“conscientiously scruple to bear arms, if they will pay in lieu of service;” for, as Thomas Jefferson
said, “Among those who either pay or fight for their country no line can be drawn.” Those physically
or mentally disabled, persons convicted of infamous crimes, paupers, vagabonds, all State and
Federal officers, including legislator, judges and officers of the courts, superintendents of common
schools, ministers and preachers of the gospel, men over forty-five years of age, and all women are
exempt. If women were not liable to perform military duty as “citizens” and “freemen,” whence their
exemption by both State and National militia laws? And if it be argued, in the language of the learned
judge, “That the Constitution contemplates that the class of persons who do the voting shall also
do the fighting,” and that because woman are exempt from military duty they are not “freemen”
in the sense in which that word is used in relation to the qualification of voter, by the same logic
it follows that only able-bodied men, under forty-five years of 24 age, who do not scruple to bear
arms and who are not engaged in the legislative, judicial, or executive departments of government,
are “freemen,” and hence they only have the right to vote. This argument would not only exclude
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women citizens from all participation in government but would be equally applicable to men citizens.
It would deprive your Honors of this most estimate right.

Some of these exceptions were from necessity, others on the ground of public policy, and well was
it understood that women, who give birth to, rear, and educate citizens, yield thereby as great a
personal service in the support and preservation of the government as do men by its defense on the
field of strife, and are equally entitled to participate in its councils.

Again, “freemen of this commonwealth and their sons!” Who are the sons of freemen? This may
determine conversely who are the freemen contemplates by the Constitution. If we should find that
this word a here used has been by our laws and the practice of our courts, from the founding of
this Republic, invariably interpreted to be as applicable to women as men, it should determine the
question.

Without fear of contradiction, I assert that, by the old Athenian law, by the civil code of Justinian,
by the laws of France, by the common law of England, and by the laws of these United States, does
the child follow the condition of the mother. The father may have been a free man, a freeholder, a
member of a corporate body or of the body politic, a freeman in every possible sense in which that
word can be used, but if the mother was a slave the child was not the son of a freeman. He was a
chattel, property, a thing of merchandise, not even a man, but he and all his posterity were doomed
to interminable bondage.

It must be remembered that Pennsylvania was a slave State under this early Constitution, and had
the word freeman been here used, in the language of his Honor, as “most unquestionably confined
to males,” the condition of the mother would have been irrelevant.

25

If the father were a freeman, the child would have been the son of a freeman and hence a voter. Well
would it be for this Republic if the terrible curse of slavery could so soon be blotted out; but to-day,
in the historical annals of this nation, and not less in the ignorant and degraded condition of many of
her newly made citizens, is and must be for ages yet to come, indelibly written, slavery or freedom by
birth is determined by the condition of the mother

Such was the law at the adoption of all these Constitutions. As in the days of the Roman republic to
be a Roman citizen it was necessary that both father and mother should be Roman citizens, so in our
Republic, to be a son of a freeman it has ever been necessary that both father and mother should be
freemen.
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“Emphatic and clear!” I thanked the learned Judge for telling those words. Emphatic and clear indeed
is this clause in the Constitution of 1776, as to the epicene signification of this word. Every freemen,
male and female, shall enjoy the rights of an elector, and the freemen and their sons shall be armed
for the defense of the State, with such exceptions to be regulated by law, and all shall yield to the
State their proportion of personal service or an equivalent thereto.

“It is beyond all question,” say the learned Judge, “that the provisions of the Ninth Article of the
Constitution, commonly called the Declaration of Rights, extend to and include both sexes, and that
when the word ‘men’ or ‘man’ are therein used, they comprehend also woman.”

That is, that women as well as men have the right to worship God according to the dictates of their
own consciences. But suppose that women, believing themselves to be individuals, who divinely
commanded, and hence unalienable right and duty is self-government, and who, without violence
to the God within them, cannot recognize any being less than the Infinite as law-giver, and whose
highest religion and worship of that Infinite and unknown God, consists in the searching out and
translation of His law for the 26 regulation of human conduct, what then? Is it no violation of their
rights of conscience to say they shall have no voice in this great work?

Another provision of the Ninth Article is that women criminals, under the pronouns “himself” and
“his,” have the right to “speedy, public trial;” but most women commit crime to acquire the dignity
of self-representation? Another of these provisions, using the words “man” and “him,” give woman a
remedy for injuries by due course of law, which right is verified in this case. When my counsel said to
his Honor at Nisi Prius that I wished to be heard in my own case, he replied, “it is her constitutional
right.”

The Constitution make no special provisions for women. Under it I have no rights, else I am entitled
equally with any other citizen to all the rights, civil and political, it guarantees.

If the provisions of Article IX “extend to and include both sexes,” and one of those provisions is that
elections shall be free and equal, wherefore is my right to participate in elections questioned, and how
can this decision against me be sustained?

To-day, in yonder hall, a convention composed of representatives of the male population only , is
met to draught a new organic law, which shall be recognized as the sovereign will of all the people of
Pennsylvania. Women citizens, constituent elements of this Commonwealth, with “sufficient will of
their own” to be held amenable to its laws, in October last asked for representation therein; but the
election officers, quoting the opinion of Mr. Justice Sharswood in this case, denied their right, and
that convention in which woman has no representation proposes to change this same Article which
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constitutes our charter of rights, and which, to guard against transgressions of the high powers
delegated, our fathers declared should “forever remain inviolate.” What guarantee has woman that
her civil rights will not be taken from her? Surely none, save in the epicene construction of this word
“freemen,” which shall 27 give her a voice in the ratification or rejection of the new Constitution.

Well may our statesmen tremble for the future of this Republic, when the fundamental principles of
free government can thus be ignored with impunity.

If woman's right of consent and self-government in this nineteenth century is questionable so also
is man's. There is but one step from the elevation of one class of citizens above another to the
elevation of one citizen above all others, either as Dictator or King.

Our only safety is to practically recur to the fundamental axiomatic principles upon which this
governments is formed.

If the words “man” or men and the pronoun “he,” in Article IX, of our Constitution, comprehend
also woman, the words “freeman” or “freemen” and the same pronoun in Article III, of the same
Constitution, must be equally comprehensive. This rational and epicene construction is demanded
not only by the letter and spirit of the Preambles and Constitution of Pennsylvania, but also by

CONTEMPORANEOUS USAGE.

Slavery existed in every one of the thirteen original Colonies, and the word freemen is found in the
early Constitutions of all these States, except New Hampshire, New Jersey and Massachusetts, which
States refused, by the use of any word in their Constitutions, to recognise chattel slavery as a part
of their organic law. The Supreme Court of Massachusetts declared that, by the adoption of their
Constitution in 1780, slavery was forever abolished in that State.

The original Constitution of Delaware, adopted in 1776, the same mouth and year as our own,
declares that “Every freeman having a sufficient evidence of a common interest with and attachment
to the community, hath a right of suffrage.”

This language is almost identical with that used in the first Constitution of Pennsylvania. The spirit is
the same, and doubtless there is the same intended signification of the word freeman.

28
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Whatever is the legal signification of freemen in Section 6, in this Constitution, must be its legal
signification in Section 12, which reads:

“Every freemen for every injury done him in his goods, lands, or person, by any other person,
ought to have remedy by the course of the law of the land, and ought to have justice and right for
the injury done to him, freely without sale, fully without any denial, and speedily without delay,
according to the law of the land.”

Unquestionably, as civil rights only are guaranteed in this section, “freeman” was here used to
include both sexes, as also in the Constitution of Maryland, adopted one month later, as follows:

Sec. 17. “That every freeman for any injury done him in his person or property ought to have
remedy,” &c.

Sec. 21. “No freeman ought to be taken, or imprisoned, or disseized of his freehold, liberties, or
privileges, or outlawed, or exiled, or in any manner destroyed or deprived of his life, liberty, or
property, but by the judgment of his peers or by the law of the land.”

Chapter II declares, “All freemen above twenty-one years of age, having a freehold of fifty acres of
land,” ... “shall have the right of suffrage.”

From the amendment of 1802, introducing “every free white male citizen, and no other.” in this latter
section, instead of the word freeman, it is evident that the framers of Maryland's Constitution
understood this word to include both sexes, otherwise the amendment would have been every
white freeman, which is much more euphonic than “every free white male citizen, and no other.”

The early Constitution of North Carolina, adopted the same year as our own, demands the same
liberal construction: “No freeman shall be put to answer any criminal charge but by indictment.” “No
freeman shall be convicted of crime without a jury, in open Court.” Does not this apply to women?
“No freeman ought to be taken or imprisoned.” “Every freeman restrained of his liberty is entitled to
a remedy.”

29

Unless the word freeman was used in these section as applicable to woman, the women of
Delaware, Maryland, and North Carolina, had no civil right guaranteed them by these Constitutions,
all of which were adopted in the same year and under similar circumstances, as was the Constitution
of Pennsylvania.



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

Neither is it any answer that under these Constitutions women did not vote; they did enjoy civil
rights under the term “freeman,” which is conclusive as to the general understanding and accepted
legal signification of this word in these States in 1776.

South Carolina sustains this interpretation, while Georgia declares it to be “the inherent right of every
freeman to plead his own cause.” Even connecticut did not use this word as confined to the male
sex. Her original Constitution declares “The qualifications requisite to entitle a person to vote in
elections of the officers of the government are maturity in years, quiet and peaceable behavior, a
civil conversation, and forth shillings freehold, or forth pounds personal estate; if the select men of
the town certify a person qualified in these respects,” (all of which were attainable by women,) “he is
admitted a ‘freeman’ on his taking an oath of fidelity to the State.”

Mr. Cushing, in his Law and Practice of Legislative Assemblies, page 17, says: “In the Constitutions
of Vermont and Connecticut the word freeman ... refers only to a person who is a member, or free,
of the State, regarded as a municipal corporation. In the Constitutions of other States in which this
word is found, it merely means one who is not a slave; in the latter sense it is wholly superfluous.”

In the spring of 1783 a proposition was introduced into Congress, providing that the general treasury
should be supplied by the several States, “in proportion to the number of inhabitants of every age,
sex and condition, except Indians not paying taxes in each State; provided that no persons shall be
included who are bound to service for life, according 30 to the laws of the State to which they belong,
other than such as may be between _____ ages.”

The design was to so fill the blank that those slaves only should be included in the basis of
representation who were efficient laborers. A lengthy discussion ensued in this first Congress, in
which the word freeman played a prominent part, and this proposition was referred to a committee,
with instruction to fix the rates of freemen an slaves by absolute numbers, and by them reported
back that “two blacks be rated as one freeman.”

Mr. Wolcott, of Connecticut, moved to amend by requiring that “four slaves be counted as three
freemen.”

Mr. Carroll, of Maryland, proposed that “four slaves be rated as one freeman.”

Mr. Rutledge, of South Carolina, desired that “three slaves to one freeman as a juster proportion.”
While Mr. Madison proposed the compromise, which was accepted, “that five slaves be rated as three

freemen.” *



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

* Towle's History of the Analysis of the Constitution, pages 50 and 321.

Thus, by the statesmen of this first Congress, in which Pennsylvania had representation, was the
word freeman used as the correlative of slave, and the two words as comprising the inhabitants of
the several States “of every age, sex, and condition.”

Amendment to the United States Constitution were also proposed by this first Congress, as follows:
“The right of the people to be secure in their persons, houses, and effects, ... shall not be violated;”
and “no person shall be held to answer a capital or otherwise infamous crime, ... nor be deprived
of life, liberty, or property, without due process of law.” Virginia and North Carolina conventions
proposed, by way of amendments, that these rights should be confined to freemen, introducing the
exact language of the State Constitutions, before quoted, “every freeman has a right to be secure in
his person,” &c., and “no freeman shall be taken or imprisoned,” &c., thereby a second time bringing
the discussion of slavery before this Congress. 31 But the fathers of the Republican would not
consent to the introduction of the word “freeman,” because, in the language of Mr. Madison, “they
thought it wrong to admit into the Constitution the idea that there could be property in man.”

Thus was this, our supreme law, according to Patrick Henry, made to speak to the point for the
abolition of slavery, and not less as to the signification of freeman.

In 1790, a memorial was sent to Congress by Benjamin Franklin, as President of the Pennsylvania
Abolition Society, petitioning for the abolition of slavery, in which the condition of the slave was
contrasted with the “general joy of the surrounding freemen!”

In Franklin's works, Volume II, page 372, I find his definition of the word “freeman,” as follows:

“That every man of the commonalty, except infants,” (infants are not men, hence “man” must have
here been used to mean mankind,)” insane persons, and criminals, is, of common right and by
the laws of God, a freeman, and entitled to the free enjoyment of liberty. That liberty or freedom
consists in having an actual share in the appointment of those who frame the laws, and who
are to be the guardians of every man. ... That they who have no voice nor vote in the electing of
representatives do not enjoy liberty, but are absolutely enslaved to those who have votes, and their
representatives; for, to be enslaved is to have governors whom other men have set over us, and be
subject to laws made by the representatives of others without having had representatives of our
own to give consent on our behalf.”

Franklin, the philosopher and statesmen, Pennsylvania's boast and thee nation's pride, whose name,
as a member of the Continental Congress, is affixed to the Declaration of Independence, and to the
Constitution, of the United States as a member of the National Convention, the President of the
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Convention which framed the Pennsylvania Constitution of 1776, and one of the Presidents of her
Executive Council under this Constitution, ought to be good authority as to the spirit of American
institutions and the intent of 32 the Fathers in the use of the word “freeman” in our first Constitution.

The Report of the Committee on the Judiciary in the Legislature of Massachusetts, touching the
validity of the Act of Congress of February 17, 1793, which provides for the seizure and surrender
of fugitive slaves, urges the right and duty of providing for the trial by jury of the question whether

the individual seized be a “freeman” or a “slave.” * I repeat the time-honored maxim of the law—
“Contemporanea expositio est optima et fortissima in lege.”

* American Jurist, April, 1837, p. 96—118.

REASON OR CAUSE WHICH PROMPTED ITS USE.

“But that which helps us most in the discovery of the true meaning of the law,” says Puttendorf, “is
the reason or cause which moved the legislature to enact it.”

This is found in the historical fact of slavery and the consequent caste founded upon color, which
could only be sustained by confining civil and political rights and power to the white population.

That here lies the reason of and intent in the use of this word is sustained by the Constitutions and
the documents already quoted, by the legislation of many of these United States, and by

COURT DECISIONS.

In the case of Hobes et, al. v. Fogg, † this court held that citizen, as used in the Constitution of the
United States and in Pennsylvania's Constitution of 1790, was the synonym of freeman— Chief Justice
Gibson stating that “Citizens were denominated freemen in the Constitution of 1776.”

Judge Gaston, in delivering the opinion of the Supreme Court of North Carolina in the case of State
v. Manuel, said, “According to the laws of the State all human beings within it, who are not slaves, fall
within one of two classes.” ... “Before our Revolution all free persons born within the dominions of
the king of Great Britain. .... were native born British subjects; those
† 6 Watts.
33 born out of his allegiance were aliens. Upon the Revolution no other change took place in the
laws of North Carolina than was consequent on the transition from a Colony, dependent upon a
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European king, to a free and sovereign State. Slaves remained slaves, British Subjects became North

Carolina Freemen.” *

* 4 Dev. & Bat., 20.

If there were women subjects of Great Britain in North Carolina they must have become North
Carolina freemen.

Mr. Justice Curtis, in delivering his opinion in the Dred Scott case, quoted these words of Judge

Gaston, as being as sound law in the other States as in North Carolina. †

† Scott v. Sanford, 19 Howard, 404.

Mr. Justice McLean, in the same case, declared “that the most general and appropriate definition of
the term citizen is a freeman;” to which definition several members of the Court acceded.

The Supreme Court of Tennessee, in 1813, in the case of Townsend v. Ship's Heirs, used this word in
the same extensive signification.

The Supreme Court of the United States, in a recent case, ‡ held that the fourth section of the Act
of Congress of September 27, 1850, donating lands to actual settlers in Oregon, by the term “single
man,” included “an unmarried woman.” This section made provision also for “married men and their
wives,” and yet the court held that the words “single man” and “married man,” especially if aided by
the context and other parts of the statute, might be taken in a generic sense.

‡ Silver v. Wallace, U. S. Supreme Court Reports, 219.

If, in penal statutes which are to be strictly construed, and in benevolent statues which have a more
liberal construction, as well as in all laws where duties are enjoined, woman is included in the words
man and men, married or single, free or enslaved, and also under the masculine pronouns he, his,
and him, by what logic or justice can she be excluded when rights are involved?

34

Again, the interpretation which I claim is sustainca by

COMMON LAW USAGE,

and is in favor of a common law right.
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That our State and National Constitutions “are predicated upon the existence of the common law,”
and “are to be interpreted by it,” and that, particularly, when any word or phrase is used therein, “the
meaning of which is fully ascertained by the common or civil law, from the one or other of which it
was obviously borrowed, it is necessary to refer to the source from which it was taken for its precise
meaning,” and that the common law forms the substratum of the jurisprudence of all these United

States, save Louisiana, is adjudicated. *

* United States v. Jones, 3 Washington C. C. Rep., 209; Smith's Commentaries, p. 680;
Sharswood's Bl. I, p. 67, note; Kent's Com., Vol. I, pages 343 and 437, and cases cited.

This doctrine is sustained by the proceedings of the Continental Congress in 1774, The Federalist,
and the Pennsylvania Statutes of 1777.

“Where a word has a clear and settled meaning at common law it ought to have the same meaning

in construing a statute in which it is used,” † and “if words or expressions have acquired a definite

meaning in law they must be so expounded.” ‡

† Sharswood's note, Bl. Com., I, p. 60.
‡ 2 M. Sel., 230. 1 Term Rep. 723. § Vol. I, p. 128, 185, and 220.

The word freeman had a well known legal meaning when it was introduced into the Constitution of
Pennsylvania.

It had been defined by the common law from which it was taken. It is found in the Charter
of Privileges given by William Penn to the inhabitants of Pennsylvania, in the Plymouth and
Massachusetts Colony Charters, in the colonial laws of New England, New York, and Maryland.
It is also found in the twenty-seventh chapter of the charter of Henry III, and throughout Magna
Charta. In all these documents it is used expressive of condition, irrespective of sex. If refer Your
Honors to Proud's History of Pennsylvania; Winthrops's History of New England, by Savage; § 35
Digest of Massachusetts Colony Laws, published in 1675; Brigham's edition of Plymouth Colony

Laws; * Proceedings of the New York Colonial Assembly in 1691; and of Maryland in 1635, and to the
Charters themselves.

* Pages 36, 37, and 63.

In the 23d, 24th and 25th Sections of Magna Charta, respectively, are the three classes of English
society mentioned, viz.: the “nobles,” the “freemen,” and the “villeins” or “serfs.” “The writ called
‘Præcipe’ shall not issue to any one of any tenement whereby a freemen may lose his court.” “No
freeman shall be amerced but by the oath of good and lawful men of the vicinage.” The 45th and
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46th Sections, which one author justly terms the “essence” and “glory” of this Charter of Liberties,
read, “No freeman shall be taken or imprisoned or disseised of his freehold or his liberties or his
free customs, or outlawed, or banished, or in any ways injured, nor will we pass upon him, nor
condemn him except by lawful judgment of his peers, or by the law of the land. To no one will we sell,
to none, will we deny or defer right or justice.” I have taken this from a fac simile of one of the two
originals preserved in the Cottonian Library in the British Museum, and which you will notice reads
“ To no one” and to “none” instead of to no man, making it sure that the rights here guaranteed were
guaranteed to both sexes under this term freemen.

Lord Coke, in commenting upon the declaration made in these two sections, says, “It enunciated
no new principle but was declaratory of the common law.” And Mr. Justice Wagner, of the Supreme

Court of Missouri, † adds, “The illustrious author of the Declaration of Independence embodies the
same inestimable axioms when he declares that all men are endowed by their Creator with certain
inalienable rights, among which are life, liberty, and the pursuit of happiness; essentially, the same
principles are inserted into the Amendments to the Constitution of the United States and the Bills of
Rights of the respective States.”

† Blair v. Ridgely, 41 Mo. Rep. 63.

This Great Charter, the keystone of English liberties, was 36 but a re-affirmation of the established
principles of the ancient Anglo Saxons, from whom Montesquieu derives the British Parliament and
Constitution, and, with the famous Bill of Rights of 1688, was unquestionably the model of all the
Bills of Rights incorporated into all our State Constitutions. As the colonists claimed the rights and
liberties thereby guaranteed as their sacred birthright, so we have a right to claim the same broad
signification to this word “freeman,” as was given it by our English ancestors. Chancellor Kent, says, “

Bills of Rights are part of the muniments of freemen,” * and Mr. Justice Sharswood says, Pennsylvania's
Bill of Rights extends to and includes both sexes.

* Kent's Com. Vol. II, p. 8.

Sir William Blackstone, in an early edition of his Commentaries, declares “ that a slave on coming
to England at once becomes a freeman.” Slavery in England was not confined to sex. Bracton says,
“England has no generic class but ‘freemen’ and ‘villeins.’” Then “ freemen” is generic and means both

sexes. That is what I claim. In Coke upon Littleton, † in stating “what tenant that holdeth by homage
shall do homage,” says the learned commentator, “ Sciendum est, quàd quilibet liber homo, tàm
masculus quàm fœmina, clericus et laicus, major et minor”—” It is known that any freeman, whether
masculine or feminine,” &c. And again, in declaring to whom homage shall be done, says the same
author, “ Fieri, possunt homagia libero homini tàm masculo quà fœminœ,” etc.— “Homage shall be
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done to every freeman whether masculine or feminine.” For authority the author refers to Glanvil,
Bracton, Britton and Fleta; and this is the text-book to which we are referred by Chancellor Kent for a
knowledge of the Common Law.

† Co. Litt. 300, 305.

It is further stated, (pages 320 and 322,) that as it was improper for a woman who held by knight-
service to perform that service in proper person, she might serve by deputy.

The objection to woman suffrage, so convincing to 37 the masculine intellect, viz: “if women, why
not children?” that is, male children—was the then urged. “To this it is answered,” says this author,
“that in cases of minority all is one to both sexes; viz: if the heir male be at the death of the ancestor
under the age of one-and-twenty, or the heir female under the age of fourteen, they can make no
deputy, but lord shall have wardship as an incident to the tenure; therefore, Littleton is her to be
understood of a feme sole of full age, and seized of land holden by knight-service either by descent or
purchase.”

In claiming this generic interpretation, therefore, I ask for no innovation upon the common law,
upon which our State and National Constitutions are predicted, and by which they are to be
interpreted. But in the light of this so-called “perfection of reason” glimmering from the ages, I read
in Pennsylvania's Constitution, “In elections by the citizens, every freeman,” whether masculine
or feminine, clergyman or layman, “of the age of twenty-age years, ... shall enjoy the rights of an
elector,” and in doing this no violence is done to the principles or usages of the common law.

In England the suffrage was originally vested in the “resiants,” then in the “tonants,” afterwards in the

“freeholders,” and finally was enjoyed only by freeholders of a certain yearly value. *

* Statutes 8 Henry VI, e. 7; 10 Henry VI, e. 2, amended by 14 George III, c. 58; 18 George II, c.
18; 81 George II, c. 14; Coke upon Littleton, p. 65, note, as to the qualifications of voters.

These statutes regulating the parliamentary franchise recognize no sex in “resiants” or residents, “

tenants” and freeholders, but it is stated that the husband may vote in the right of his wife's dower, †

recognizing the freehold right, irrespective of sex in the freeholder.

† 20 George III, c. 17, Section 12.

The decisions of the courts in 1612, in the reign of James I, in the cases of Catherine v. Surry, Coates
v. Lyle, and Holt v. Lyle, were that a feme sole having a freehold should vote, but a feme covert having
a freehold should not vote, be cause by virtue of marriage, this being an act of law, the 38 title of her
freehold became vested in her husband, who, during her coverture, voted in her right; at his death
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she again became possessed of her freehold and its attendant rights. In Prynne's Collections of
Parliamentary Writs, and more recently in the Commons’ Journals, reports is given of Parliamentary
returns made by female electors from the earliest times, and which were received. “Three of
these returns relating to the same borough were, at a period long subsequent, produced before a
‘Committee of Privilege and Election,’ presided over by the great parliamentary lawyer, Mr. Hakewell,
as evidence for and against the respective parties to an election trail then pending.

“The question was whether the borough was close or open; that is to say, whether amongst the
former returns so produced, those by ‘Mrs. Copley, as sole inhabitant,’ showed the suffrage to be
limited to the Lord or Lady of Gatton for the time being, or whether those by ‘Mrs. Copley, et omnes
inhabitantes,’ showed the suffrage to be of a more popular character. No question of sex was raised
on either side, and neither the report of the committee which found for the popular right,. nor
resolution of the House of giving effect thereto, and for taking the Lord of the Manor's return off the

file, contain any allusion to the question of sex.” *

* T. Chisholm Anstey's Notes, Eng. Law Mag. 1868-9.

In the case of Olive v. Ingram, in the Court of King's Bench, in the twelfth year of George II, † it was
decided that women had the right of suffrage for municipal officers and members of Parliament.
Lord Chief Justice Lee cited the cases of Holt v. Lyle, Coates v. Lyle, and Catharine v. Surrey, (cases
decided in the reign of James I, in 1612,) and the entire approval of Mr. Hakewell, the contemporary
of Lord Coke, is to the principles and result of these decisions, and said he grounded his opinion
wholly upon the common law.

Mr. Justice Page concurred and said: “I see no disability in a woman voting for Parliament men.”..
“The votes are good votes, and she is capable of the office.”

† 7 Modern Reports, 264.
39

Justice Probyn, another member of the court, said:

“The case of Holt v Lyle, lately mentioned by our Lord Chief Justice, is a very strong case: “ They
who pay ought to choose whom they shall pay.” And the Lord Chief Justice seemed to have assented
to that general proposition, as authority for the correlative proposition, that ‘women, when sole,
had a right to vote.’ At all events, there is here the strongest possible evidence that in the reign
of James, I, the feme sole, being a freeholder of a country, or what is the same thing, of a county,
of a city, or town, or borough, where, of custom, freeholders had the right to vote, not only had,
but exercised the parliamentary franchise. If married, she could not vote in respect merely of her
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freehold, not because of the incapacities of coverture, but for this simple reason that, by the act
of marriage, which is an act of law, the title of the feme sole freeholder becomes vested for life in
the husband. The qualification to vote was not personal, but real; consequently, her right to vote
became suspended as soon and for as long as she was married. I am bound to consider that the
question as to what weight is due to the dictum of my Lord Coke is entirely disposed of by those
cases from the reign of James I and George II, and that the authority of the latter is unimpeached by
any later authority, as the case of Rex v. Stubles, and Regina v. Aberavon, abundantly show.”

Chief Justice Holt declared “the right of election is a direct grant incident to and inseparable from the

freehold,” * which fact Mr. Hallam notes as one of the causes of equality among freedom. †

* Ashby v. White, 2 Ld. Raymond, 938.
† Hallam's Middle Ages, Part II, Chap. 8.

Under the Reform Act, or “Representation of the People Act of 1867,” which provides that, “Every
man shall, in and after the year 1868, be entitled to be registered as a voter, and when registered, to
vote for a member or members to serve in Parliament, who is qualified as follows: is a full age and
not subject to any legal incapacity, etc.,” Jane Allyn claimed to be entered upon the list of occupiers
40 for the borough of St. Giles. The revising barrister in this case said, “I hold, in the first place, that
this incapacity of mere sex, as it is called, did not exist at common law in any constituency.”...

“It is said, however, that there has been no practice shown in conformity with the claim, [woman
suffrage.] If that were so, it would be no answer. Capacity is imprescriptible, and qualification, which
is too often confounded with capacity, has been determined, by the best authorities, to be not
affected by laches or non-user, either in respect to the person or the constituency.”

After a careful examination and review of all the precedents and authorities upon female suffrage in
England, he continues:

It is submitted that the weight of authority is very greatly in favor of the female right of suffrage.
Indeed, the authority against it is contained in the short and hasty dictum of Lord Coke, referred to
above. It was set down by him in his last and least authoritative institute, and it is certain that he has
been followed neither by the great lawyers of his time nor by the judicature.”...

“There is not a single decision of a court of law, nor of the High Court of Parliament, nor of either
of the two houses composing the high court, which in any way denied or pre-judicially affected the
use by females of the common-law right of voting at elections, whether for counties or for boroughs,
always excepting the case of freeholders being in a state of coverture.”...
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“Now, a common error appears to prevail that the House of Commons have declared the incapacity
of women by resolution. They have never done so. They have threatened to do so, as appeared in
one of the cases alluded to by Mr. Shaen, that of Mrs. Newdigate, where, I may add, Lord Coke in
person suggested the objection, but that was all.”

The court decided that the word “ man,” in this as in other statutes and in Magna Charta, in which it
is “ freeman,” not man simply, was generic ; that the phrase “every man” must be construed without
regard to sex; that this interpretation 41 was in strict accordance with the common law, and that the
claimant had the “right to be registered and to a vote,” and ordered her name, together with those of
the other female occupiers of the parish, to be placed upon the list of voters.

By an English law of 1682, the word “freeman” is defined as follows: “Every inhabitant of the said
province [Pennsylvania] that is or shall be a purchaser of one hundred acres of land or upwards,
his heirs and assigns; and every person who shall have paid his passage, and shall have taken up
one hundred acres of land at a penny an acre, and have cultivated ten acres thereof; and every
person that hath been a servant or bondsman, and is free by his service, that shall have taken up
his fifty acres of land, and shall have cultivated twenty thereof; and every inhabitant, artificer or
other resident in the said province, that pays scot and lot to the government; shall be deemed and
accounted a freeman of the said province; and every such person shall be capable of electing and
being elected representatives of the people in provincial council or general assembly of the said
province.”

That women were inhabitants who paid “scot and lot” to the government, is history. Freeman was
here used, not a the correlative of slave, but still irrespective of sex.

Mr. Blackstone says, “There is hardly a free agent to be found, who is not entitled to a vote in some
place or other in the kingdom.” ... “Only such are excluded as can have no will of their own.” Can this
mean woman?

In England, under the common law, women, from time immemorial, have not only inherited
sovereignty, possessed the right of suffrage, subject to the same freehold qualification to which
man has been subject, but their capacity to serve in nearly all the offices of the kingdom has

been recognized, as shown by an old English work, * and by many facts of more recent date. “The
Countess of Pembroke had the office of Sheriff of Westmoreland, and exercised it in
* Callis upon Sewers.
42 person. At the Assizes she sat with the Judges upon the Bench.” Sarah Bly was elected by the
votes of women to the office of Sexton in the parish of St. Botolph. Her eligibility to the office and
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the competency of the votes were questioned by the rival candidate, but by both lower and higher

courts was it decided in he favor. * And yet nowhere in the Constitution or common law of England
are either civil or political rights guaranteed particularly to woman, but in every case the generic
words ‘man’ and ‘freeman’ only are used.

* 7 Modern Reports, 262.

This Republic was founded not upon property but personal representation. The meaning of these
generic words remains unchanged.

THE CIVIL LAW,

as found in the Institutes of Justinian, from which this word freeman was introduced into the
common law of our English ancestors, confirms its epicene construction.

“The first general division of persons in respect to their rights,” says this authority, “is into freemen
and slaves.” “In the condition of slaves there is no diversity; but among free persons there are many;

thus some are ingenui or free men, others are libertini or freedmen.” †

† Institutes of Justinian, Book I, Title 3.

De Ingenuis, Title 4. “A freeman is one who is born free, by being born in matrimony of parents who
both are free or freed. But one born of a free mother, although the father be a slave or unknown,
is free.” De Libertinis, Title 5. “Freedmen are those who have been manumitted from just servitude.”
Unquestionably “freeman” was here used as the correlative of slave, irrespective of sex. Not less is
any position strengthened by

GENERAL USAGE.

“Law cannot ignore history any more than abstract reasoning.” This word freeman is Teutonic, the
idea universal. All the nations of the Old World were divided into three classes, nobles, freemen and
slaves; each class composed of 43 both men and women. In the Laws of Menu, one of the sacred
books of the Hindoos, this word is applied to the middle class, in contradistinction from the Pariahs
or enslaved class.

Among the Indo-Germanic nations, the freemen or middle class cultivate the soil. When the Teutons
came into England, in the fifth and sixth centuries, they brought with them this word with its
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accepted signification, hence its derived meaning “possessed of some portion of the soil,” which
Britton confirms in his definition of a freehold.

The idea of freeman was a constituent part of Roman society and of the Romanised population of
Europe, and has its equivalent in the Latin language in the words “liber homo” —these are the words
used in Magna Charta; “liber,” free, and “homo,” man, used generically, as every linguist knows—this
language having another word which means man, specifically. The same distinction is made in the
Greek language by the words “anthropos” and “anea,” the former used to signify mankind, although
both are strictly of the masculine gender.

The Romans made a distinction between the genuine and liberated freemen by the use of the words
“Ingenui” and “Libertini.” The former, by virtue of their birth, were entitled to the full privileges of
Roman citizenship; the latter, born in servitude, from which they were emancipated, could acquire
this distinction only by a “lex,” or vote of the people assembled in legislative capacity.

Both of these words, a Your Honors will notice, are strictly of the masculine gender, and yet, prior to
the enactment of the Poppean Law, A. D. 9, the “ingenui,” or freemen, and the “libertini,” or freedmen,
were not allowed to intermarry.

As men married women it is conclusive that these terms, although masculine by strict grammatical
rule, were, in their general and legal signification, applicable to both sexes.

Recent philologists claim, the Grecian and Roman nations, as well as the Teutons, by virtue of their
languages, 44 were originally of the Aryan or Indo-Germanic family of nations, which accounts
for the similarity of institutions and structure of society throughout Europe and Central Asia, with
this difference, that the “small and feeble” phenomena of nature in Europe encouraged man in
research and investigation, while in Asia, where nature, more majestic and mysterious, “troubled

his independence and suggested ideas with which knowledge is incompatible,” * manhood was
depressed and superstition developed, which the institutes of Menu, as compared with the law
of the European nations, confirm. This accounts for the very general use of the word “freemen
throughout India, Europe, the British Empire, and the American nation colonized by them.

* Buckle's History of Civilization in England, Vol. I.,p. 100.

The charter of Edred, according to Mr Hallam, made provision for the holding of a court, to which all
freemen should repair, and “in almost every page of the Domesday Book we meet with tenants of the

crown—Thanes, Freeholders, (liberi homines,) and Socagers.” † He makes frequent use of this word
in speaking of the classes of different nations.
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† Hallam's Middle Ages, Vol. II., p. 281 and 283.

About the middle of the fifteenth century the parliament of Toulouse declared that “every one who
entered the kingdom should become free.” “The liberty of our kingdom is such,” says Mezeray, “that
its air communicates freedom to those who breathe it, and our kings are too august to reign over

any but freemen.” ‡

‡ Villaret, Chap. XV, p. 848.

If there were women subjects in France, they were, according to this historian, all freemen.

A clear idea of this word, as used in Eastern Europe, is given in the laws of Poland, under the
Constitution of 1791, as follows: “We recognize as freemen all the inhabitants of the towns,” and
“every citizen of every town shall enjoy all rights and privileges in common with the rest.”

Chancellor Kent, § in treating of Master and Servant,
§ Kent's Commentary, Vol. II., Lecture XXXI.
45 makes frequent use of this word as the opposite of a slave, and fortifies his position by Ancient
and Modern History. Your Honors will remember his reference to the ‘disproportion between
freemen and slaves” in Athens, and to the New York colony laws of 1706, disqualifying slaves to
witness against freemen.

The proceedings of the United State Congress abound with the use of this word and its concomitant
freedmen; and invariably have they been used as expressing only condition, not sex. Mr. Summer,
in one of his characteristic speeches, in 1852, said: “Every person there” (referring to the North) “is
presumed to be a freeman.”

In Appleton's “Annual Encyclopedia,” for 1865, is given, in tabular form, a report of the Medical
Department of the Freedman's Bureau, in which mention is made of four classes of freedmen, viz.:
adult males, adult females, male children, and female children.

Judge Bouvier, in his “Institutes of American Law,” says: “Any human being is a man, whether he be a
member of society or not, and whatever may be the rank he holds, whatever may be his age or his sex,”
&c. “It is a question as to his state, which settles whether a man is a freeman or a slave, a citizen or
an alien; because if he is free and a citizen he is qualified to render service to his country in all public
stations or offices.”
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Any human being is a man, whatever may be his sex; but it is his condition that determines whether
he is a freeman or a slave. This same author defines a freeman to be “one in the possession of the civil

rights enjoyed by the people generally.” *

* Bouvier's Institutes, 137, 144 and 164.

Our Law Dictionaries define a freeman to be “the opposite of a slave—one born or made free —one
having divers privileges beyond others;” in old European law, “an allodial proprietor—the opposite of
a vassal or feudal tenant;” while Mr. Webster says a freeman is “one who enjoys liberty, or who is not
subject to the will of another— one not a slave or vassal.”

46

Notwithstanding the decision given in this case at Nisi Prius, the members of the present
Constitutional Convention who are presumed to represent their constituents, have discussed
woman suffrage as now guaranteed, its opposers attempting to substitute the words “male citizen”
to exclude women, so well established is the generic signification of the word “freeman.”

I do not argue that these authors and court decisions particularly favor woman suffrage. I quote
them only as sustaining the epicene interpretation of the word freeman, as its proper, precise and
most known signification throughout Ancient and Modern Literature, Statutes, Bills of Rights and
Constitutions, under both Monarchical and Republican forms of government, as used in common
parlance and by Courts of Law. Had I claimed only civil rights under this word, its generic use would
not have been questioned. It is the nature of the right that ha produced this contest, not the word.
This word has a well-defined, legal signification, and whether, in the opinion of this court, it is used in
Article III, Section 1, of the Constitution of Pennsylvania, as synonymous with “freeholder,” or “citizen,”
or “one in the possession of civil rights enjoyed by the people generally,” or as the “opposite of a slave,” it is
equally applicable to woman as to man.

That it could not have been used as a “freeholder” is evident from the taxpaying clause, for a
freeholder of necessity pays taxes; besides; were this its definition, freeholders, both male and
female, only could vote.

If used as synonymous with citizen, as was held by Mr. Justice McLean, of the United States Supreme
Court, Chief Justice Gibson, of our own State, and several members of the Convention of 1790, this
section reads, in elections by the citizens, every citizen ... shall enjoy the rights of an elector. This would
include women. If it means one in the possession of civil rights, women are in possession of civil
rights, and therefore freemen; and if, in the opinion of your Honors, it means the opposite of a slave,
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there can be no question as to 47 its application to women, inasmuch as slavery is for ever abolished
by Constitutional amendment.

If it signifies “a member or free of the State,” its application would be the same; women are reckoned
as the basis of representation, they are therefore constituent parts of the State, and under this
article would be entitled to suffrage.

Nor is its application confined to unmarried women. I do not read in the Constitution “in election by
the citizens,” every unmarried freeman shall vote; it is “every freeman,” marriage has nothing to do
with it. If this term comprehends any woman citizen of Pennsylvania, it comprehends every woman
citizen.

Married women are freeholders, citizens, members of the State, have civil rights, and if by the civil
law of marriage, woman is a slave, by the higher law of Constitutional amendment, that slavery
is abolished, and in the eye of this higher law, she to-day, equally with her husband, is a freeman,
entitled to all the rights of freemen; nor can these rights be “denied or abridged” on account of her
“previous condition of servitude.”

This term has to-day and has ever had the same broad, liberal signification in its application to the
female as to the male sex, and if the Fathers intended by its use to exclude women citizens from the
exercise of the right of suffrage, they failed of their intent. “Lex ita scripta est,” thus is written the law.
The intention must be gained from it, not the law from the intention; for no latitude of intention can
be allowed to express any thing more than is expressed. But were the intention to be considered,
your Honors would still have discretionary power in favor of liberty.

Says Christian, “in the furtherance and extension of natural right and justice, the judge may safety go

beyond even that which existed in the minds of those who framed the law.” *

* Sharswood's Blackstone, Vol. I, p. 88.

Liberty is in question, and deeply appreciating the far-reaching and glorious consequences to woman
from the 48 epicene construction of this word, and the deep and permanent injury to her from
its odious interpretation, I have given months to its investigation, and to-day I am prepared to
assert without fear of successful contradiction that the construction given the word freeman, by
the learned judge, in this case, as “unquestionably confined to males,” is without precedent in all
the Past, and in violation of all the established rules of construction. Even were it susceptible of two
interpretations, this court is bound to reject that which is odious and construe this word in favor
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of liberty. Any other construction would be in violation of established principles of law and of our
National Constitution, which brings me to my second proposition, viz.:

II. THE ELECTIVE FRANCHISE A RIGHT OF WOMAN UNDER THE UNITED STATES CONSTITUTION.

The defendants demur and say:

2. “That the declaration does not show that plaintiff was denied a right to vote on account of race,
color or previous condition of servitude, to bring her alleged injury within Article XV, Section 1, of the
Constitution of the United States.

In sustaining this demurrer, Mr. Justice Sharswood says:

It is equally clear, that a woman who is born in this country or naturalized, as she may be under the laws
of Congress, is a citizen as fully entitled to the protection of the government as a man, and with a right
to fully enjoy all the privileges which properly belong to citizens. But it does not follow that the elective
franchise in one of their privileges. That is exclusively regulated by the Constitution, which has excluded
many citizens from it by means of age, non-payment of taxes, non-residence within the commonwealth
and the election district for a certain length of time. Nor can I perceive that the fourteenth and fifteenth
amendments of the Constitution of the United States, have any bearing or application upon the matter.
The third article, section one, of the Constitution of Pennsylvania, does not, in this respect at 49 least,
abridge the privileges or immunities of citizens of the United States, for the elective franchise is not one
of them, nor is the right of the plaintiff to vote denied or abridged ‘on account of race, color, or previous
condition of servitude.’”

Your Honors will notice that I have not alleged in my declaration that I “was denied a right to vote on
account of race, color or previous condition of servitude,” nor do I claim to bring this alleged injury
exclusively within the provisions of Section 1, of Article XV, of the Constitution of the United States.
On the contrary, the XVth Article is not even mentioned in my Declaration, but it is there stated that I
was “duly and legally qualified, as a citizen of the United States, to vote,” having complied with all the
requirements of law in Pennsylvania for the regulation of the elective franchise. So that if my right
was guaranteed by all, or either of the Articles of the Constitution of the United States, and I was
denied the exercise of this right, then this demurrer is insufficient in law.

And here let me say, I claim this right under the original, as well as the amended, Constitution.
This Constitution, which went into operation on the first Wednesday of March, 1979, and which,
according to the Preamble, was ordained and established, not by the states in their sovereign
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capacities, but by the people of the United States, declares in Article I, Section 2, “The House of
Representatives shall be composed of members chosen every second year by the ‘people’ of the
several states; and the electors in each state shall have the qualifications requisite for electors
of the most numerous branch of the State Legislature.” That the word “people” was used, both
in the preamble and in this section, as synonymous with “citizen,” as used in other parts of this
Constitution, has been adjudicated, as I have previously shown, and cannot therefore be a question
before this Court.

Clearly, then, the United States and State officers are to be chosen by the citizens of the United
States and of the several states. Nor can a moiety of the citizens be denied this right, save
by superior, or, at least equal authority. 50 This authority we fail to find in our United States
Constitution.

Article IV, Section 2, of this Supreme Law, declares the

ADVANTAGES OF UNITED STATES’ CITIZENSHIP,

and with the Preamble and the Section previously read, indicates who are these citizens. It is as
follows: “The citizens of each State shall be entitled to all the privileges and immunities of citizens in the
several States.” The United States Supreme Court, in 1856, declared that “every person and every class
and description of persons, who were at the time of the adoption of the Constitution recognized as
citizens in the several States, became also citizens of this new political body and none other.”

“It was formed by them, and for them and their posterity, but for no one else. And the personal
rights and privileges guaranteed to citizens of this new sovereignty were intended to embrace only
those who were members of the several State communities, or who should afterwards by birthright
or otherwise become members, according to the provisions of the Constitution and the principles
on which it was founded. It was the union of those who were at that time members of distinct
and separate political communities into one political family, whose power, for certain specified
purposes, was to extend over the whole territory of the United States. It gave to each citizen RIGHTS
and privileges outside of his state which he did not before possess.” ... “It made him a citizen of the United
States.” ...

“It is necessary therefore to determine who were citizens of the several States when the Constitution
was adopted. And in order to do this, we must recur to the governments and institutions of the
thirteen colonies when they separated from Great Britain and formed new sovereignties, and took
their place in the family of independent nations. We must inquire who at that time were recognized
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as the people or citizens of a state, whose rights and liberties had been outraged by the English
Government.”...

“The brief preamble sets forth by whom it was formed, 51 for what purpose, and for whose benefit
and protection. It declares that it is formed by the people of the United States; that is to say, by
those who were members of the different political communities in the several states.” ... “It speaks
in general terms of the people of the United States and of citizens of the several states, when it is
providing for the exercising of the powers granted or the privileges secured to the citizen. It does
not define what description of persons are intended to be included under these terms, or who shall
be regarded as a citizen and one of the people. It uses them as terms so well understood that no

further description of definition was necessary.” *

* Scott v. Sanford, 19 Howard's U. S. Reports, 893.

The whole gist of this decision is, that if the colored man had been a citizen of any of the several
states at the adoption of the Federal Constitution, he would thereby have become a United States
citizen, entitled to the “special rights and immunities guaranteed to citizens” by that instrument; and
while any state may, by act of law, make any description of persons citizens of its own political body,
entitled to all the rights and privileges of citizenship within its borders, it cannot make them United
States citizens, nor entitle them “to any of the privileges and immunities of citizens in another state,”
nor “add to or change in any respect the class of persons to whom alone the character of citizens of
the United States appertained at the time of the adoption of the Federal Constitution.”

In New Jersey, under the original charter, which without change in language was adopted in 1776,
and remained in force until 1844, women voted, subject to the common law property qualification
to which the men of that colony were subject. Woman, therefore, being recognized as a voting
citizen, in one of the thirteen colonies at the adoption of the Federal Constitution, became a citizen
and member of the new political body created by that Constitution. She was one of the parties to
the Federal compact, and by it became entitled to the exercise in the several states of all the 52
rights and privileges of citizenship enjoyed by her in the state of New Jersey, subject only to the state

regulations of age , payment of taxes and “term of residence.” *

* Abbot v. Bailey, Supreme Court of Massachusetts, 6 Pickering, p. 92.

Woman suffrage was, therefore, the organic law of these United States. Pennsylvania, under this
original Federal Constitution, could not discriminate between male and female United States
citizens. She was therefore bound by this Supreme Organic Law to use no word in the formation of
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her Constitutions of 1790 and 1888 by which United States citizens of New Jersey should be deprived
of any right of citizenship by becoming residents of Pennsylvania.

It is not, therefore, that we seek to introduce a new element into the sovereignty of this nation.
On the contrary, woman having been a constituent member of the sovereignty which framed the
Federal government, she is, and must continue to be, an element of that sovereignty so long as it
continues to exist, nor can her claim to its exercise be barred by length of time. Sovereignty knows
no lapse of time, neither can dignities be lost nor duties wavered by negligence. This is established

law. †

† Coke upon Littleton, Vol. I, p. 135, Editor's Note.

FOURTEEN AMENDMENT.

Article XIV of the United States Constitution, adopted July 20, 1868, declares, that

Sec. 1. “All persons born or naturalized in the United States and subject to the jurisdiction thereof, are
citizens of the United States, and of the State in which they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States. Nor shall any State
deprive any person of life, liberty, or property, without due process of law, nor deny to any person within
its jurisdiction the equal protection of the laws.”

The provisions of this section are unquestionably applicable to both sexes, and in the language of a
distinguished Senators, this Amendment “utters the will of the United States 53 in every State, and
silences every State Constitution, usage or law, which conflicts with it.” ... “And if this provision does

protect the colored citizen, then it protects every citizen, black or white , male or female.” *

* Chicago Legal News, Vol. IV, No. 15.

The first clause of this Amendment defines who are citizens of the United States, and the second
clause denies to any State the power to abridge their “privileges and immunities.” Your Honors will
note the distinction between this clause and Section 2, of Article IV, which provides for the protection
of the “privileges and immunities” of citizens of each State.

We claim that whatever rights and privileges the women of New Jersey acquired by becoming
parties to the Federal compact, ( i.e. United States citizens,) in 1776, all the women citizens of the
United States acquired by the adoption of this Amendment in 1868. The women of New Jersey,
by the adoption of the Federal Constitution, did not acquire the right of suffrage. They had that
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before; the Federal Constitution itself was in part the creature of this all-potent expression of their
sovereignty. But they did acquire the right to the exercise of all the privileges ad immunities of
United States citizens in the several States. By the Fourteenth Amendment, United States citizenship
is protected from the power of State legislation, and no State, whatever may be its constitutional
provisions, can deny to a citizen of the United States any of the rights, privileges or immunities of
citizenship, in “their nature fundamental,” or otherwise. By its magic power, not only has the word
white, but all words confining the privileges of citizenship to the male sex have faded from every
State Constitution. Hence, if the word “freeman” was used in Article III, Section 1, of Pennsylvania's
Constitution, “as unquestionably confined to males,” and if I were unable to bring before you any
evidence of its generic use in legal instruments, still more did this section read, “In elections by
the citizens” every male freeman shall vote, and suffrage be a privilege, immunity, or right of 54
citizenship, this United States Constitution, supreme in its provisions and application, would still
protect women, United States citizens, residents of Pennsylvania, in the exercise of suffrage.

Pennsylvania may regulate the exercise of this right, but that regulation must not be destruction.
“The right must not be impaired by the regulation.”

WHAT, THEN, IS IT TO BE A CITIZEN OF THE UNITED STATES;

and what are the privileges and immunities of citizenship? Are they not also the right of citizenship?

By the Greek work “polites,” (which your Honors will notice forms the root of our word “politics,”
and is itself derived from the Greek word “polis,”a city,) a citizen is defined to be synonymous with
“freeman,” while Aristotle, in the beginning of the third book of the politics, defines a citizen to

be “one who is a partner in the legislative and judicial power” * Political power was the essential

element of Athenian and Roman citizenship. †

* Metoikos Kriseos Arkes.
† Manual of Classical Literature; also Smith's Dictionary of Greek Antiquities.

Vattel, in his “Laws of Nations,” (Book I, Chapter 19, page 101,) says: “Citizens are the members of
the civil society; bound to this society by certain duties, and subject to its authority, they equally
participate in its advantages.”
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Mr. Wheaton says: “The possession of the jus suffragii, at least, if not also of the jus honorum,
is the principle which governs at this day in defining citizenship in the countries deriving their

jurisprudence from the civil law.” ‡

‡ Wheaton's International Law, p. 989.

The Dutch Publicist, Mr. Thorbecke, says: “The right of citizenship is the right of voting in the
government of the local, provincial, or national community of which one is a member. In this last
sense the right of citizenship signifies a participation in the right of voting in the general government

as a member of the State. §

§Rev. & Fr. Etr., tom. v,p. 883.
55

In the laws of Poland, when Kosciusko lived, a free choice of the officers of government was declared
“the essence of liberty,” and “inherently the citizen's right.”

“A citizen, says Mr. Webster, “is aa person, in the United States, native or naturalized, who has the

privilege of voting for public officers, and who is qualified to fill offices in the gift of the people.” *

* Webster's Unabridged Dictionary.

And Mr. Worcester defines a citizen to be “an inhabitant of a Republic, who enjoys the rights of a
citizen or freeman, and who has a right to vote for public officers, as a citizen of the United States.”

“Citizen,” in America law, is “one who, under the Constitution and laws of the United States, has a
right to vote for representatives in Congress and other public officers, and who is qualified to fill
offices in the gift of the people.”

“Every citizen,” says Judge Bouvier, “has the right of voting for public officers and of being elected;

these are the political rights which the humblest citizen possesses.” †

†Bouvier's Law Dictionary.

The United States Supreme Court defines United States citizenship when it declares that every
citizen is of the “sovereign people” and “a constituent member of the sovereignty” of the nation.
It uses the terms “citizens of the United States,” “fellow-citizens,” “members of the political body.” and

“constituent members of the sovereignty” as synonymous. ‡

‡ Scott v. Sanford, 19 Howard, 476.
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The same court has decided that United States citizenship carries with it the right “to come to the sat
of government,” “to transact any business” with the government,” “to seek its protection,” “to share its

offices, and to engage in administering its functions.” §

§ Crandall V. Nevada, 6 Wallace, 36.

Mr. Justice Daniels, discussing the question of citizenship, say: “Upon the principle of etymology
alone,the term citizen, as derived from civitas, conveys the idea of connection 56 or identification
with the State or Government, and a participation in its functions. But beyond this, there is not,
it is believed, to be found in the theories of writers on government, or in any actual experiment
heretofore tried, an exposition of the term citizen which has not been understood as conferring
the actual possession and enjoyment, or the perfect right of acquisition and enjoyment of an entire

equality of privileges, civil and political .” *

* 19 Howard, 476.

The Supreme Court of Kentucky, in the case of Amy v. Smith, says, “To be a citizen it is necessary that
he should be entitled to the enjoyment of those privileges and immunities upon the same terms
upon which they are conferred upon other citizens, and unless he is so entitled he cannot, in the
proper sense of the term, be a citizen.” ... “No one can, therefore, in the correct sense of the term, be a
citizen of a State who is not entitled, upon the terms prescribed by the institutions of the State, to all

the rights and privileges conferred by these institutions upon the highest class of society.” †

† 1 Littell Ky. Reports, 888.

Amy was a colored woman, and the question was whether she should enjoy civil rights as a citizen.
The Court decided that inasmuch as she could not enjoy the elective franchise she was not a citizen
in the sense in which that word was used in Article IV, Section 2, of the Constitution of the United
States.

PRIVILEGES AND IMMUNITIES.

The phrase, “privileges and immunities,” was borrowed from Magna Charta, and was used in Article
IV, Section 2, in the Federal Constitution with its common-law signification, as synonymous with
rights. It was intended to include all the rights, “in their nature fundamental,” which belong to citizens
of a free government, and which were enjoyed by the citizens of the several States at the adoption of

the Constitution, “one of which is the elective franchise.” ‡



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

‡ Bouvier's Law Dictionary; Powell's American Law, 120; Story on Const. 1687.
57

So thought a contemporary jurist, Mr. Justice Washington, as stated in Corfield v. Coryell, 4
Washington C. C. Reports, p. 380, a decision endorsed by Chancellor Kent, who incorporated it into
the text of his Commentaries, as follows:

“It was declared in Corfield v. Coryell, that the privileges and immunities conceded by the Constitution
of the United States, to citizens in the several States, were to be confined to those which were in
their nature fundamental, and belonged of right to the citizens of all free governments. Such are
the rights of protection, of life and liberty; and to acquire and enjoy property, and to pay no higher
impositions than other citizens, and to pass through or reside in the State at pleasure, and to enjoy

the elective franchise according to the regulations of the law of the State.” *

* 2 Kent's Com., p. 71.

Thus do we find that two of our most eminent jurists include the elective franchise in “the privileges
and immunities of citizenship.” This interpretation is sustained by the Massachusetts Supreme Court.
†

† Abbott v. Balley, 6 Pickering, 92.

Mr. Justice Bradley, of the United States Supreme Court, since the recent Amendments, says:

“The new prohibition that ‘no State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States,’ is not identical with the clause in the Constitution
which declared that ‘the citizens of each State shall be entitled to all the privileges and immunities of
citizens in the several States;’ it embraces much more.

“It is possible that those that framed the article were not themselves aware of the far-reaching
character of its terms. They may have had in mind but one particular phase of social and political
wrong which they desired to redress. Yet, if the amendment, as framed and expressed, does, in fact,
bear a broader meaning, and does extend its protecting shield over those who were never thought
of when it was conceived and put in form, and does reach social evils which were never before
prohibited by constitutional enactment, it 58 is to be presumed that the American people, in giving
it their imprimatur, understood what they were doing, and meant to decide what has, in fact, been
decided.
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“The ‘privileges and immunities’ secured by the original Constitution were only such as each State
gave to its own citizens. Each was prohibited from discrimination in favor of its own citizens and
against the citizens of other States.”

“But the Fourteenth Amendment prohibits any State from abridging the privileges and immunities of
citizens of the United States, whether in its own citizens or any others. It not only requires equality
of privileges, but it demands that the privileges and immunities of all citizens shall be absolutely
unabridged, unimpaired.”

“The more we have reflected on the subject, the more we are satisfied that the Fourteenth
Amendment of the Constitution was intended to protect citizens of the United States in some
fundamental privileges and immunities of an absolute and and not merely of a relative character.” ...
“What are the privileges and immunities of citizens of the United States? Are they capacities merely?

Are they not also rights?” *

* Live Stock Dealers et al. v. The Crescent City Live Stock Company; 1 Abbot's U.S. Rep., p.
397, and 402.

Mr. Webster defines a “privilege” to be an “immunity or right;” and “immunity,” a “particular privilege;”
and a “right,” to be a “just claim, immunity, privilege.”

The Fourteenth Amendment, like other statutes, must be allowed to interpret itself, and “effect
must be given to the whole instrument, and to every section and clause, if possible,” and it must be

construed in harmony with the entire Constitution. †

† Coke's Institutes, I,881; Cooley on Cons. Lim., 58; Per Cur. 9 Johns’ U.S., 349.

The first clause of Section 1 defines a citizen, the last clause secures civil rights; the intermediate
clause, viz: “No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States,” pre-eminently guarantees political rights. Were it omitted, every
citizen would be secure in his personal, civil 59 rights of “life, liberty, property,” and “the equal
protection of the laws.”

The phrase “privileges and immunities” must, therefore, have been used in this Section with its well
known constitutional and common-law signification of rights —pre-eminently, the political right of
suffrage. The cause and history of the adoption of this Amendment, including the Congressional
debates, sustain this construction, and this construction only can give effect to every clause therein.
But admit these clauses to be tautological, and civil rights only guaranteed—this Section would still,
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by implication, recognize the right of suffrage as the only legitimate and permanent guaranty of civil
rights.

The Second Section of this Amendment, after declaring a new basis for the representation of States
in Congress, consequent upon the abolition of slavery, denounces a penalty for the violation of
Section 1, in these words:

Sec. 2. “ Representatives shall be apportioned among the several States according to their respective
members, excluding Indians not taxed; but when the right to vote at any election for their choice of
electors for president and vice-president of the United States, representatives in Congress, the executive
and judicial officers of a State, or the members of the legislative thereof, is denied to any of the male
inhabitants of such State being of twenty-one years of age and citizens of the United States, or in any way
abridged, except for participation in rebellion or other crime, the basis of representation therein shall be
reduced in the proportions which the number of such male citizens shall bear to the whole number of
male citizens twenty-one years of age in that State.”

“When the right to vote is denied or abridged,” the penalty is to follow: this places beyond question the
intended signification of “privileges and immunities,” is Section 1.

I do not argue that Congress at the adoption of this Amendment particularly thought of women
citizens, not at all; but, in the eye of the law, every intelligent human being is presumed to intend the
natural, necessary, and inevitable consequences of his own acts. It is presumed that 60 Congress and
the male voters of the United States, in ratifying this Amendment, knew what they were doing, and
intended the legal signification of the language used. Whether this be a violent presumption or not,
thus is written the law to which Pennsylvania's Constitution must conform.

If the elective franchise is included in the privileges and immunities “of United States citizenship,”
then it cannot be denied nor abridged by any State or the interpretation of any State Constitution. If
not therein included, it rests upon a broader and deeper basis.

IF NOT A PRIVILEGE, THEN IT IS A RIGHT,

the birthright of citizenship. Else, where did it originate? Where did men get it? It could not have
originated in governments, for by its exercise they were created and continue to exist; neither did it
spring from constitutions or laws, for it was the hand of that sovereignty by which they were made. It
has its origin in the nature and constitution of humanity.
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In a state of nature every individual, male and female, has the right of self-government. When
individuals form themselves into society, each retains the same right to self-government, and
acquires the same right to govern all others as every individual acquires, and to more. Hence, of
right each must have an equal share in the sovereignty of that society. And any one who has more
than his equal share, must have usurped the right of others. By nature, every member of society
is free to follow the law of his own being, so far as not to trespass upon the rights of another.
Civil governments, the necessity for which arises from the selfishness of man and his liability to
appropriate what of right belongs to others, are instituted among men to perpetuate this natural
equality and to protect and secure the natural, individual and social rights of all the people which, by
priority of existence, are paramount to all laws, constitutions and governments.

A commonwealth or republic is that government which is 61 the united will of all those who
compose it. They are its citizens. Suffrage is the means of expressing that will to which, of right, all
citizens are equally entitled. Its constitution, which is the lawful expression of their sovereign will,
cannot confer rights . A right can be conferred or taken away only the character, out of which the right
grows, is conferred or taken away. Neither can the constitution create sovereigns nor prescribe their
rights, being itself the creature of sovereignty.

The natural right to independence and self-sovereignty does not admit of discussion, and this
inherited sovereignty knows no sex, nor is the right to its exercise lost by becoming members of
civil society. As self-government is the inherent and inalienable right of every individual, and the
ballot the only legal means of its expression in a free government, the right of suffrage must be the
inherent, equal right of every individual member thereof, and its exercise an inalienable duty. This is
the doctrine which substituted the sovereignty of the whole people for that of one individual, and,
logically, there can be no middle ground between it and the doctrine of the divine right of kings.

These are the fundamental, axiomatic principles of this government, which this Court is sworn to
support.

The United States Constitution nowhere confers suffrage upon any individual. It did not pretend
to confer suffrage upon the colored man; it but declared him, with all other persons, born or
naturalized, a citizen; and then, as such, recognized his right to vote in the next Section of the same
Article, and so decidedly as to fix a penalty of reduced representation upon the denial of this right;
and the State ratified this amendment.

THE FIFTEENTH AMENDMENT
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goes one step further. It does not say the right of male citizens to vote, but it declares,

“Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United
States, or 62 by any State on account of race, color, or previous condition of servitude.”

You cannot abridge what does not exist. This Amendment emphatically and unmistakably declares
the elective franchise the citizen's right, which is not only beyond the pale of state legislation, but
which the United States even is powerless to deny; and the male population of the American people
ratified this Amendment. If it were not the citizen's birthright, this Amendment would be shorn of its
power, and would have failed to meet the needs of the nation for which it was framed. The Southern
States would have replied, we do not deny it on account of race, color, or previous condition of
servitude, but we deny it because it has not been conferred, and moreover, the uniform construction
of the Declaration of Independence and of our National and State Constitutions, for nearly one
hundred years, has been that the colored race was, in the language of Mr. Justice Sharswood
respecting women, “never intended to posses the elective franchise.”

There is no court, North or South, to-day, that would give this decision or attempt to give effect to
the word “white in any state constitution, not because chattel slavery has been abolished, but only
because the character of citizenship has been conferred upon that race, and by it this paramount
right which defends and secures all other rights, and is itself the outgrowth, the essence, and glory of
citizenship.

Self-defence is the primary law of nature, hence, of course, a right of all human beings. How
manifestly absurd to argue that any citizens of a civil government are, of right, without its recognized
lawful means of self-defence! Such a government would be in opposition to the Divine government,
hence of necessity would come to naught.

Again, the alien cannot vote; he must first become a citizen. Does he then vote by virtue of his
manhood? He had that before. Does the naturalization law confer upon him the right of suffrage?
Not one word is said of it. It makes him a citizen and he votes by virtue of that citizenship, 63 and
that alone. The foreign woman becomes naturalized by the same law, and by that naturalization,
becomes equally entitled to all the rights of citizenship. If it be argued that the foreigner is entitled
to the elective franchise under our government, not by virtue of his manhood alone or of his
citizenship, but that this right is the result of the combination of the two character of manhood and
citizenship, I reply that as self-sovereignty, individuality, and moral responsibility are without sex, so
also is citizenship, with all its rights, privileges, and immunities.
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“If it be said that all men have a natural, equal, and inalienable right to vote,” says Judge Story,
“because they are all born free and equal; that they all have common rights and interests entitled
to protection, and therefore have an equal right to decide, either personally or by the chosen
representatives, upon the laws and regulations which shall control measures, and sustain those
rights and interests; that they cannot be compelled to surrender except by their free consent, what
by the bounty and order of Providence belongs to them in common with all their race. What is
there in these considerations, which is not equally applicable to females as free, intelligent, moral,
responsible beings, entitled to equal rights, and interests, and protection, and having a vital stake in

all the regulations and laws of society?” *

* Story on the Constitution, Volume I, Sec. 578.

This right to the exercise of the elective franchise proceeds from the God-given right to govern
one's self, and being co-extensive with the inalienable, moral duty and political responsibility of
self-government,cannot be justly denied by an inferior power. Rights and duties are correlative;
there can be no right without a duty, and vice versa, no duty without a corresponding right. But
if it were proven that woman had betrayed her country into the hands of the enemy, what court
would decide that, although she might be morally responsible, (which responsibility could only be
between her own soul and God,) she is incapable of 64 political responsibility, and hence could
not be held amenable to human laws. Such a decision would be consistent with denying her the
personal right of self-government in a political community. If woman is not a constituent member of
the government, with political rights as well as duties, she is incapable of committing treason.

But it is said that the Fifteenth Amendment, by implication, recognizes the right of the States to deny
suffrage for some other cause than “race, color, or previous condition of servitude,” as sex. Rights
cannot be taken away by implication; but if so, as well imply the male sex as the female sex; and this
implication would be sustained by the second section of the Fourteenth Amendment, which strongly
implies that the right of female citizens to vote cannot be denied on any account. The penalty is only
attached to its denial to the male sex.

The right of suffrage existing prior to the Constitution, and not conferred by it, cannot be taken away
by it; much less can this right be destroyed by implication.

These two Amendments are purely declaratory and restrictive in their nature; they neither confer
nor take away rights; they but declare the existing condition of things—the natural sequence and the
penalty for the violation of the law.
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Their object and intended effect is clearly expressed in the prior resolution, introduced into Congress
by Senator Summer in 1865, which was “the complete suppression of all oligarchical pretensions
and the complete enfranchisement of all citizens, so that there shall be no denial of rights on account
of color or race, but justice shall be impartial, and all persons shall be equal before the law.” Mr.
Summer's position was and is, that no amendment was needed to secure suffrage to woman,
because her right to its exercise has the same origin as man's right, and the object was to prevent all
future inequalities of citizenship.

The recent enslaved condition of the colored race, the abolition of slavery, not as a matter of right
but as a war necessity, the ignorant, degraded, poverty-stricken condition 65 of the freedman and his
continued association with his former master, now exasperated by defeat, brought forth the words
“on account of race, color, or previous condition of servitude.”

The special intent of this Amendment undoubtedly was protection to the former slave. If, in
accordance with the legal maxim, “Expressio unius est exclusio alterius,” “the expression of one thing
is the exclusion of another,” it be argued that the express and intended mention of race, color, and
former servitude, referring to the African race, implies the authority of the states or the United
States to disfranchise citizens for other causes, then it follows, as a logical and inevitable sequence,
that Article XV, of the United States Constitution—this last sovereign will of the American people—
authorizes the states and the United States to disfranchise all other citizens, male and female, for
any possible cause, and the Federal Constitution protects in the exercise of the right of suffrage only
the colored male and female citizens of these United States. If it gives authority to disfranchise white
women, it also gives authority to disfranchise white men.

Prussia admits only those who bear arms in her defence to the highest privileges of citizenship, and
permits only those persons who are five feet five inches tall to bear arms. Once admit that suffrage
is not the right of a United States citizen, and similar qualifications may be demanded to create an
aristocracy in America, degrading to manhood and destructive of free institutions.

“The sages of the law, according to Plowden,” says Herbert Broom, in his comments upon the above
maxim, “have ever been guided in the construction of statutes by the intention of the legislature,
which they have always taken according to the necessity of the matter, and according to that which
is consonant to reason and sound discretion. Thus it sometimes happens that in a statute, the
language of which may fairly comprehend many different cases, some only are expressly mentioned,
by way of example merely, and not as excluding others of a similar nature. So, where 66 the words
used by the legislature are general and the statute is only declaratory of the common law, it shall
extend to other persons and things beside those actually named, and consequently, in such cases,
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the ordinary rule of construction cannot properly apply.” * This Article is general in its expression
referring to the “rights of citizens,” and declaratory of the common law, with the only difference of
personal instead of property representation; its provisions, therefore, must extend to other persons
and things beside those actually named.

* Broom's Legal Maxims, p. 445, Plowden 205 b.

Judge Jackson, of the United States District Court for the District of West Virginia, in a recent opinion,
says, “It is not necessary that the right of suffrage should be denied on account of race, color, or
previous condition of servitude, to come under the protection of the Act of Congress of May 31,
1870, for the enforcement of the Fifteenth Amendment;” which opinion is sustained by Judge Howe,
of Wyoming. Clearly, this Amendment recognizes the right to the ballot, and secures “the complete
enfranchisement of all citizens.”

CHILDREN'S RIGHT.

But it is objected that if suffrage is the citizen's right, children would be entitled to vote. Children,
male and female, by virtue of heirship, have an undoubted right in property, which property the law
will not permit them to control until they have attained majority, when they come into its possession
by mere operation of law. So with the citizen's right of suffrage. Minors, male and female, alike
inherit this right, the exercise of which is held in abeyance by law, until they have arrived at the legal
age when it is presumed the male citizen has sufficient discretion, to come into the full possession of
this highest right of citizenship and of sovereignty, by mere act of law. But, can it be that the female
citizens of mature years, of the model Republic, of this age, are doomed to perpetual minority, and
for consolation are told that lunatics, criminals, and babies are 67 denied the right to vote? This is
insult added to tyranny, unparalleled by King George and the British Parliament, and, I submit, Your
Honors, is without right.

Children are denied the exercise of the elective franchise from want of discretion, idiots and lunatics
for lack of reason, and criminals, because by their crimes they have proven themselves incapacitated
for self-government. The law holds the right of these classes in abeyance from necessity. These
reasons cannot apply to woman, nor can the exclusion of these classes furnish an excuse for
her disfranchisement. Can it be that a government which, repudiating the divine right of kings, is
founded upon justice and the natural equality of all human beings in right, does, by law, doom one-
half of its adult citizens to perpetual, political slavery, for the unreasonable and insurmountable
cause of sex?
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Our National Constitution declares “The United States shall guarantee to every State in this Union

A Republican Form of Government.” *

Self-government and equality of citizenship, both civil and political, “in the court-room and at the
ballot-box,” are the two essential ideas of a republican government. Civil equality is guaranteed
only by political equality. The ancient Greeks beautifully expressed this idea by applying the name
“Isonomia,” equality before the law, to that government in which the people equally participated.
† This is the republican government here guaranteed. No other would be consistent with the
primary objects for which this Federal Constitution was ordained, viz., “to establish justice and to
secure liberty to themselves and their posterity.” Much less would any other be consistent with
the axiomatic principle that “all just powers of government are derived from the consent of the
governed.”

* United States Constitution, Art. I, Sec. 4.
† Herodotus, Book III, p. 80.

That justice demands that each citizen shall be the peer of every other citizen, in all the rights,
privileges, franchises, 68 opportunities, duties, and responsibilities of citizenship, does not admit of
discussion; and what liberty has any individual whose personal right are subject to the will of other?
Mr. Jefferson, in discussing an amendment to the Constitution of Virginia, said: “The true foundation
of a republican government is the equal right of every citizen in his person and property, and in their

management.” *

* Jefferson's Works, Vol. VII, p. 11.

A republican government, says Mr. Madison, is a “representative democracy,” in which, says Mr.
Blackstone, “the sovereign power is in the people,” of which sovereignty there can be no exercise
but by suffrage; and Mr. Webster defines a republican government to be “one in which the sovereign
power is exercised by representatives elected by the people.”

Judge Bouvier, in his “Institutes of American Law,” says: “A Republic, which is another name for a
Commonwealth, is that form of government in which the administration of affairs is open to all the

citizens.” †

† Bouvier's Institutes, Vol. I, p. 34.
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A republican government being the united will of all the people, and suffrage the means of
expressing that will, obviously suffrage is the equal right of every individual composing that
government. It belongs to the people, the individual citizens, and is the only means by which the
government exists. It is the peculiar right incident to and inseparable from citizenship. Take it away
from all the people, and the government dies; take it away from any portion of the people, and just
to that extent the government, as republican, is destroyed. By such denial the State becomes an
oligarchy, aristocracy, or monarchy. Deny to me , one of the citizen of Pennsylvania, the exercise
of the right of suffrage and this guarantee becomes a dead letter. My interest in the Republic is
destroyed; to me the government becomes an absolute sovereign—I am its subject —my life, liberty,
and property, all are at its mercy. Its decisions are final. If it choose to deprive me of civil rights, I
have 69 no appeal, no redress. I am without voice in its councils. I have no guaranty that my civil
right will not be taken from me.

Women have just what their rulers choose to give them—so has the slave. Verily, “they who have no
voice nor vote in the electing of representatives do not enjoy liberty, but are absolutely enslaved to

those who have votes and to their representatives.” * Power is precious, but “Impius ac crudelis qui
libertati non favet” —Impious and cruel is he who does not favor liberty. Do our laws and law-makers
deserve this condemnation?

* Franklin's Works, Vol. II, p. 372.

In Chisholm v. Georgia, Chief Justice John Jay said: “At the Revolution the sovereignty devolved upon
the people, and they are truly sovereigns of the country; but they are sovereigns without subjects,
(unless the African slave may be so called,) and have none to govern but themselves. The citizens of

America are equal as fellow-citizens and joint-tenants of the sovereignty.” †

† 2 Dallas, 470.

Women, therefore, by the highest judicial authority of the United States are declared not political
subjects, “but joint-tenants of the sovereignty.” This decision sustains my claim to the elective
franchise in the American Republic under the United States Constitution. A Republic in which a
moiety of the citizens make, judicially interpret, and execute laws in their own favor and against
other citizens, arrogating to themselves the exercise of rights and privileges denied to others, equal
in natural rights, intelligence, and virtue; framing laws and visiting penalties touching the inalienable
rights of property, liberty, and life of those other intelligent adult citizens; tyrannically denying them
the means of giving or withholding consent to be thus governed—a Republic, based upon natural
equality and human rights, creating and perpetuating by its Constitutions and laws such inequalities
of citizenship, would be the anomaly of the nineteenth century.
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70

The republican government contemplated by the Federal Constitution neither creates nor
perpetuates a superior governing class, and a consequent inferior governed class. It is one in which
all its citizens are equal participants and “joint tenants of the sovereignty,” and if Pennsylvania's
Constitution does not secure this liberty and equality of rights, it is unrepublican, and repugnant
both to the spirit and text of our national constitutional, and must be overruled by this higher law.

Within this limit Pennsylvania may regulate the exercise of this right of suffrage, but in the language
of Chief Justice Thompson, of this court, “The right must not be impaired by the regulation. It must
be regulation, not destruction. If this were not an immutable principle, elements essential to the
right itself might be invaded, frittered away, or entirely exscinded under the name or pretence
of regulation, and thus would the natural order of things be subverted by making the principal

subordinate to the accessary. To state this proposition is to prove it.” *

* Page v. Allen, 58 Penn. State Rep., p. 368.

To “regulate” is to methodize, put in good order, arrange, determine the manner of elections. The
States may determine, if they choose, that women or all citizens shall send their ballots, in writing
under seal, to the polls, as did the privileged citizens of the chartered cities of Italy under Augustus;

but must not disfranchise. † They may prescribe qualifications, but those qualifications must be, in
the language of Senator Summer, “Those things which are attainable to human effort, not those
things that, by the providence of God, are unattainable. It would be an insult to God and to humanity

to say that such a thing” as race, color, or sex “can be a qualification.” ‡

† 1 Kent, 232, (note.)
‡ Appleton's Annual Encyclopædia for 1866, p. 145.

“If any society has a clear right to deprive females, constituting one-half of the whole population, of
the right of suffrage,” says Judge Story, (“which, with scarcely an exception, has 71 been uniformly
maintained,) it will require some astuteness to find upon what ground this exclusion can be vindicated,

which does not justify, or, at least, excuse, many other exclusions.” *

* Story's Com. on Const., Vol. I, Sec. 580.

Algernon Sidney, the evening before his execution, while in prison, said to his nephew: “I value not
my own life a chip, but what concerns me is that the LAW, which takes, away my life, will hang every
one of you whenever it is thought convenient.”
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That interpretation of the United States’ Constitution, which will deprive women citizens of a voice
in this government, will disfranchise every citizen and enthrone a monarch whenever it is thought
convenient.

It is not woman's right but it is the citizen's right to the elective franchise which is before this court to-
day.

“If, as our Fathers declared,” said the late Thaddeus Stevens, “all just government is derived from
the assent of the governed; if in Federal Republics that assent can be ascertained and established
only through the ballot, it follows, that to take away that means of communication is to take away
from the citizen his great weapon of defence, and reduce him to helpless bondage. It deprives him
of an inalienable right. This clearly proves that the elective franchise ranks with ‘life and liberty,’ in its
sacred, inalienable character.”

I repeat, the elective franchise in this republic is either one of the privileges and immunities
of citizens which no state can deny, else it is the fundamental right of the citizen which can be
conferred or denied only as the character of citizenship is conferred, or taken away. I therefore
claim protection in the exercise of this right, not only under the generic word “freeman” in our State
Constitution, but under the broad aëgis of our highest national law.

The Court of King's Bench, after disclaiming “entirely the right or wish to innovate upon the law
upon any ground of inconvenience, however strongly made out,” admitted that if the old rule had
been treated, by previous decisions, 72 with some degree of strictness, and “if the principle, in fair
reasoning, leads to a relaxation of the rule for which no prior decision can be found expressly in

point, the mere circumstances of novelty ought not to deter us.” *

* Beverly v. Lincoln Gaslight and Coal Co., 6 Adolph, and Ellis, 529.

Precedents void of principle will die, and no precedents, however venerable, will sustain such
flagrant injustice as the denial of natural and positive rights.

Seldom in the history of mankind has it fallen to the lot of any court to decide a question of such far-
reaching consequences as the citizen's right to vote in a Commonwealth.

A century ago, Lord Mansfield, when human rights trembled before him in the person of James
Somerset, in one supreme moment of inspiration, cried out, “If the parties will have judgment, fiat
juslitia, ruat cœlum!” —“Let justice be done though the heavens fall!”—“I care not for the supposed
dieta of judges, however eminent, if they be contrary to all principle!”—and gave that immortal
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judgment by which fifteen thousand enslaved men and women stepped forth in the regal dignity of
freemen.

If the interpretation of our constitutions and charters of liberty, for a century of this nation's infancy,
have been a mockery of the eternal principles of justice, I call upon this Honorable Court to-day to
make a precedent which, embodying the immortal principle of liberty and equality of human rights,
shall itself merit immortality.

III. THE DENIAL OF HER RIGHT TO THE ELECTIVE FRANCHISE AN INJURY TO WOMAN, SOCIETY,
AND THE STATE.

Finally, Your Honors, these defendants demur, alleging that “the declaration sets forth a case of
damnum absque injuria” —a loss without an injury!

Before a court sworn to support this government, which 73 began its national existence by
repudiating all government without representation as tyranny, it could not be necessary for a man
to argue that the denial of this sacred and most precious right of the citizen to the elective franchise
was a deep and abiding injury. How can it be less an injury to woman?

Men and women are equally human beings, having equally developed the primary law of Nature—
self-defence; are possessed of equal individuality, and held equally responsible for the violation of
both Divine and human laws, and should have equal opportunity to develop that individuality, and
freedom to translate and obey Nature's laws.

This is not a question of expediency, but is to be decided wholly by the law, which Aristotle calls
“mind without passion;” yet so constituted is the human mind that prejudice and long conceived
opinions are the most potent of arguments. I therefore ask Your Honors, in order that you may the
better understand the injuries which we suffer, to imagine yourselves in the position in which these
defendants would place the women of this Commonwealth—voiceless in its legislative and judicial
councils, and, notwithstanding earnest and repeated remonstrance, taxed for its support and bound
by its most unequal laws—not quite chattel slaves, but held in complete, political, civil and personal
slavery.

Such a wrong would not be quietly endured by men, and unless the courts of law by the exercise of
their discretionary power could furnish a remedy, resistance and revolution would be a necessity.
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The Fathers, claiming this right of individual representation, and protesting against its denial by King
George and the British Parliament cried,

“TAXATION WITHOUT REPRESENTATION IS TYRANNY!”

And while its echoes thrilled the hearts of the people, they kindled the fires of the Revolution.

“The very act of taxing, exercised over those who are not represented,” said James Otis, “appears to
me to be depriving 74 them of one of their most essential rights as freemen, and if continued, seems
to be, in effect, an entire disfranchisement of every civil right. For what one civil right is worth a rush
after a man's property is subject to be taken from him at pleasure, without his consent? If a man
is not his own assessor, in person or by deputy, his liberty is gone, or he is entirely at the mercy of

others.” *

* Otis's Rights of the Colonies, p. 58.

Granville Sharpe, the English champion of liberty, wrote, “No tax can be levied, without manifest
robbery and injustice, where this legal and constitutional representation is wanting, because the
English law abhors the idea of taking the least property from freemen without their free consent.” “It
is iniquitous,” he continues, ( “iniquum est, says the maxim,) that freemen should not have the free
disposal of their own effects, and whatever is iniquitous can never be made lawful by any authority
on earth, not even by the united authority of kings, lords, and commons, for that would be contrary
to the eternal laws of God, which are supreme.”

At the time these words were written, women freeholders, in England, were represented in the
British Parliament, but both men and women of the Colonies were unrepresented.

In Congress, while the enfranchisement of the Negro was under discussion, said a distinguished

Senator, † “A considerable part of the people of the United States, embraced under the Preamble to
the Constitution, ‘We, the people,’ are left without representation in the government, but nevertheless
held within the grasp of taxation of all kinds, direct and indirect, tariff and excise, State and National.
This is tyranny, or our Fathers were wrong when they protested against a kindred injustice. This
principle is fundamental. It cannot be violated without dishonoring the Fathers.”

† Charles Sumner.

I pay taxes, direct and indirect, State and National, and is it no injury to deny me, a citizen, this
fundamental right “to choose whom I shall pay?” If “taxation without representation” was “tyranny” for
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our Fathers— “a virtual disfranchisement 75 of every civil right” —a “robbery” —an “injustice” —and
“iniquitous” under the old English law—“the substratum of all our jurisprudence”—and “in violation
of the rights of the Negro as a citizen of the United States”—by what logic is it less “tyranny,” less
“iniquitous,” less an “injury” and “a disfranchisement” of my “civil rights” to take from me my hard
earnings for the support of this government, and deny me personal representation therein?

How much deeper is the injury when my life and liberty are subject to legislation in which I have no
voice, is expressed by the relative value of liberty and life as compared with property.

I know it is said that

WOMEN ARE REPRESENTED BY MEN,

and that men vote for women. If this were true, a man ought to cast as many ballots as there are
women whom he pretends to represent. I had not before traced the “repeating,” so prevalent at
elections, to this cause. This argument cannot be seriously urged by these defendants; it is but an
evasion of this question.

That women are counted in the basis of representation, and as such are individual members of the
body politic, is true. It is also true that the representatives elected are, for the time, the whole body
politic, clothed with all the legislative power vested in their constituents. With this cursory glance it
might seem that women were represented.

The Southern slave was represented in Congress in the same manner, with a difference of
proportion only; but no court would have held that he was represented in the government, and
when, by the abolition of slavery, this question came before the final tribunal of the American people
for adjudication, it was decided that the colored race could not be represented by the ballots of their
former masters.

A century ago the same argument was used in the case of the American Colonies v. The British
Government, and it was decided by the British Parliament that the colonies had 76 representation
therein through their English brothers. But on appeal from this decision it was adjudged, by duel
between these two nations, that there could be no representation save by the personal use of the
means of choice.

Again is this question of personal representation brought before the tribunals of justice, and must
finally receive the same decision. There can be no representation without delegated authority.
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Women have not only never authorized men to vote for them, but it is adjudicated as a principle of
the common law that where an election depends upon the exercise of judgment, the right cannot be
deputed; on the contrary, “in all elections of a public nature, every vote,” says Chancellor Kent, “must

be personally given.” *

* Kent's Com., 294.

The absurdity of supposing that women are represented by men is apparent from the unequal ad

unjust legislation † involving the rights of property and person, and the guardianship of children,
which is a reproach to this Commonwealth.

* See Tract No.5, Appendix.

Woman in Pennsylvania is legally in a condition of servitude. I need but speak the words wife,
widow and mother, as compared with husband, widower, and father —the woman subject to all the
disabilities which can accrue from the relation, the man invested with all the rights incident thereto,
empowered to dispose, by last will and testament, of their unborn child, to prove to Your Honors
that woman's representation in the government is a myth. It cannot be clothed with the dignity even
of a “fiction of the law.”

Can it be supposed that woman is represented in a government which closes to her its highest
educational institutions—the most lucrative avenues of self-support—denies to her the most
learned and honored professions, and, if married, robs her of her children, control of her own
person, her wardrobe, and her earnings? Are women represented in a government which
contemplates the licensing of houses of prostitution, and offers a premium for illegitimate children,
77 by giving such children only, into the legal custody of their mothers?

In the language of another, “All such representation is mis representation,” and proclaims the injury
done woman by her disfranchisement.

Society owes instruction equally to all its members, yet the

EDUCATIONAL OPPORTUNITIES

afforded the two sexes bear only the relation of contrast. In the education of the boy the nation is
interested. He is to be one of its sovereigns, and in the struggle of life must compete with intellect.
To prepare him for developing the country's resources and to gain a livelihood, it is necessary he
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should have ample opportunity to acquire a literary, scientific, or business education. To his desire
for self-culture or public honor there need be no bound, for all motives, stimulate his ambition.

Not so with the girl. Equally talented by nature, more quiet and persevering in her early studies, with
a keener intuitive appreciation of new truths, she soon surpasses her brother in every fair contest
in the acquisition of knowledge. But just as she has learned the rudiments of science, the processes
of study, and modes of thought, she finds that her brother, destined to be a voter, a sovereign, an
individual, must have a different curriculum and more years of study in preparation for those high
duties. Then she questions the significance of life. What has she to gain?

Too soon she learns the sad lesson that society has destined her, not to be a woman, individualized,
self-reliant and responsible, but only a wife, whose individuality and legal existence is “merged in
that of her husband.”

Is it any wonder that, shorn of opportunities for continued culture and the satisfying of an honorable
ambition, disgusted with life, yet bound to live, he resort to the superficialities and hypocrisies of
accomplishments and fashion, to sell herself to the highest bidder, and is it not a just retribution,
when he, too late, finds himself duped?

78

The immutable laws of God have designated woman, by virtue of her maternal functions, to
be preëminently the organizer and educator of society, hence she should have the amplest
opportunities for mental development. But, deprived of the ballot, her educational privileges are
abridged.

Thirteen years ago, in a sister State, young men whom I prepared in Latin, Greek, and Mathematics,
were received into the State University one year in advance, while its doors were closed to me
because I was a woman. Had I been armed with the ballot, the State of Wisconsin would have
welcomed me into her highest institution of learning on, at least, equal terms with my pupils.

In vain I looked throughout the length and breadth of this land, to find a college or university which
should know no sex, in the advantages afforded.

There were Harvards and Yales for men, with the amplest means for knowledge and its uses. True,
there was an Antioch and an Oberlin, with stinted and meagre resources, for woman, but even these
did not give her an equal chance.

One year ago, having been regularly registered as a law-student in this city, and confident that Article
XIV of the United States Constitution secures to me, at least, the right to engage in any honorable
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pursuit or profession, I knocked at the door of the University of Pennsylvania, and asked admission
in order to gain a knowledge of the Law. But the heavy hand of masculine monopoly selfishly and
sneeringly barred the door, and thus again my educational privileges are abridged. My application
was laid upon the table, where it will remain so long as I belong to the governed and disfranchised
class, and am denied the means of defending my civil rights; while men, with whom I must compete
in my chosen profession, can in that University, in one hour, obtain the knowledge for which I must
study days. Is there, then, no injury done me by my disfranchisement, and is there no legal means of
redress, or must it come by revolution?

In monarchical countries, the heir apparent to the Crown, 79 whether male or female, is carefully
educated for the exercise of sovereignty. Were it sure that upon Pennsylvania's daughters would
devolve this great responsibility, would her state University, endowed by the state fund, be opened
only to men? And would Philadelphia expend annually three-fourths of the public school fund,
allotted for the higher education of her children, for the support of the Boys’ High School, qualifying
her sons for the various avocations of life, while giving to her daughters but an imperfect knowledge
of the one business of teaching?

Why is a night school for her working-men provided out of the public fund, and no corresponding
educational opportunities provided for her working-women?

These unjust discriminations against woman are injuries, the direct result of her disfranchisement.

Deprived of suitable education,

WOMAN'S INDUSTRIAL RIGHTS ARE ABRIDGED,

the most lucrative avenues of employment are closed to her, competition in her work greatly
increased, until she is compelled ofttimes— “To starve and die for want of work, Or live half-starved
with work to do.”

Driven by necessity, she is glad to perform the same work as man, with equal expenditure of muscle,
heart, and brain, for half the compensation, till, wearied with life's unequal struggle, she too often
marries only for a home. In view of these facts, it cannot be argued that disfranchisement is no injury
to woman, or that women are represented or protected by men.

But this disfranchisement and inequality of citizenship works yet another and, if possible, a deeper
injury to woman in the
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SOCIAL, DOMESTIC RELATIONS OF LIFE.

In the home, the husband, son, brother, and father are sovereigns—the wife, daughter, sister, and
mother—subjects. This relation, unjust as it is unnatural, brings forth the 80 fruits of injustice and
the violation of Nature's laws. It makes man a supercilious, pedantic, tyrannical egotist, and woman
an irresponsible, dependent, suppliant. It is incompatible with the highest development of either sex,
and productive of discordant and unhappy homes; it is the skeleton of the household.

Marriage never did, nor can exist between a master and slave. It may be sanctioned by the forms of
legislation, but it is no less a palpable violation of the laws of God. “Equality,” says Seneca, “is the first
part of Equity,” and equity, in the marriage relation, is indispensable to happiness.

It is vainly argued, therefore, that placing the ballot—the symbol of equality—in the hands of
woman will break up happy homes. Justice to woman break up happy homes? If the home is a divine
institution, sanctioned by the God of justice and equity, the establishment of just and equitable
relations therein will never bring it to naught. Neither the home nor the motion will be injured by
directing woman's thought to political economy, wise statesmanship, and an intelligent appreciation
of Nature's laws, instead of the latest novelties of fashion. Equality and intellectual companionship
in the home, the husband and wife being the co-equal, joint tenants of its sovereignty, will, as in the
state, conduce to permanent, harmonious union; while inequality there, must produce antagonism,
anarchy, and final disruption, or servile submission on the part of woman, while man rules in
despotic bliss; in either case, criminals and a dwarfed manhood for society.

This is God's law, and no human law contrary to it can be of any validity.

The Bible, quoted in times past to stay the progress of science, uphold the social vices of war,
slavery, intemperance, and polygamy, is now quoted as authorizing the bondage of woman.

They tell us of Solomon and his idea of a goodly wife, seven hundred of whom were equal to but
one companion; of Eden and its bliss, forgetting that masculine tyranny—a 81 government in which
no woman had a part—was pronounced a curse upon all humanity. No wonder that, after four
thousand years of trial, by fire and flood, in attempting to make such a government a success, a new
dispensation was necessary, in which there is “neither male or female, but all are one” in authority
and rights.
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I only ask this court to make this new dispensation in reality, as it now is only in theory, “the common

law of Pennsylvania.” *

* “Christianity is a part of the common-law of Pennsylvania.” Pur. Dig. 30, Note g.

Prior to all Bibles, Shasters, Zendavesters, or other sacred books, was written the unmistakable
and immutable word of God, as expressed in the kingdom of Nature, in His own handwriting of
organization, and from the lowest crystallized atom through the mineral, vegetable, and animal
world everywhere, is this divinest expression of justice and equality in the union of these two great
positive and negative forces of Nature.

Not less is this equality expressed by the word of God in human organization. Keep woman in
bondage, and her children must bear the marks of mental and spiritual deformity. Break her chains
and let her go free, and she, under God, the creator and wielder of human destiny, will lift the race
from its fallen condition. Then will come a nobler manhood that can bear equality.

But it is said woman's natural dependence upon man argues his right of absolute sovereignty. This is
not true. The dependence is mutual. Woman first gives sustenance, and always protection, to man.

It is argued that women do not want to vote and already have political power, and that for these
reasons it is no injury to deny this right. To this I reply, irresponsible power is dangerous to the State,
hence, if she has political power, she should be responsible for its use. Not long ago it was urged as
an objection to the abolition of slavery that the Negro did not desire to be free.

82

All objections to woman's political emancipation, as well as all arguments in favor of her continued
subjection, have been used to perpetuate other forms of tyranny.

In England and in Wyoming Territory, where women have the elective franchise, “few, if any, fail to
exercise the privilege.” Mr. Justice Kingman, of the Supreme Court of Wyoming Territory, says, “They
have generally voted at all our elections, and have taken some part in making the nominations:
and, although there are some among us who do not approve of it as a principle , I think there is
no one who will deny that it has had a marked influence in elevating our elections and making them
quiet and orderly. I wish to say as broadly and unqualifiedly as I can express it,” he continues, “that
while I have seen a great many advantages and much public good grow out of this change in our
laws, (permitting women to vote,) I have seen none of the evils or disadvantages, so generally

apprehended and so warmly denounced by the opponents of the measures.” *
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* Letter of Hon. J. W. Kingman, to The Pennsylvania Woman Suffrage Association, December
26, 1872.

Nor is the exercise of this right for which I contend, inconsistent with the feminine character.
Government by brute force is masculine; but a government of wisdom, intelligence and virtue is not
necessarily or preëminently masculine, neither is the act of choice incompatible with the highest
attributes of woman.

Whatever is womanly can be determined only by giving woman freedom from man's restraint for
the development of all her faculties. Men tell us of our intuitions, and with flattering words, that
they do not wish us brought down to their level, and yet with the same breath, and with the air of
sovereignty, presume to prescribe our spheres and interpret for us the laws of Nature and of God.

This is one of the arguments used by the learned counsel of these defendants to prove that I am
“not a freeman in the sense in which this word is used in the Constitution of this Commonwealth in
relation to the qualification of voters.”

83

POLITICS ARE NOT NECESSARILY DEGRADING.

Does it degrade men to exercise the highest right f citizenship, or is the degradation the reflection of
their own inner selves? If politics are degrading or degraded, it is because they are wholly masculine
and ignore the feminine elements of purity and peace.

History proves the elevating influence of woman in every institution where her voice has been heard;
and the present unworthy methods of carrying elections are so many arguments in favor of woman
suffrage. To suppose that she, if free, will become masculine is practical atheism. Is there any danger
of men becoming feminine unless restrained by law?

Mr. Cushing, in his Law and Practice of Legislative Assemblies, page 15, says: “The ground assigned
by the philosophic historian, Guizot, ‘that women, being destined by the law of their sex for a state
of existence purely domestic, are therefore incapable of deciding upon those interests which are
involved in questions of political suffrage,’ probably embodies the sense of mankind on the subject.”

In the language of my counsel, “If the above reason for excluding women from the exercise of her
right of suffrage, the only symbol and warrant of equality in a republican government, ‘embodies the
sense of mankind,’ it shows how much sense mankind possess on this subject.
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“It is not true that women, by a law of their sex, or any other law, are destined for ‘a state of
existence purely domestic,’ for ‘domestic’ means ‘belonging to the house or home,’ ‘living in
retirement,’ and unfortunately for the race, by the one-sided legislation of only male freemen, many
women are destitute of either homes or houses to which to belong, nor are they thus destined to
live ‘in retirement.’ To question woman's capability of deciding upon political questions, would be an
insult to American women, and a strange commentary upon our practice with male voters, white or
colored, of native or foreign birth.

“The mere statement of such a reason for denying to women citizens equal political privileges with
men citizens, 84 thus creating two distinct classes of American citizenship, one with the ballot, governing
and superior, the other deprived of the ballot, governed and inferior, is its best refutation.

“That the majority of American women, in intelligence, sobriety, and moral worth, are greatly
superior to a large proportion of male voters, could be substantiated by the best literature of the
age, and by all the statistics of intemperance and crime, were it not a fact so patent that this Court
would take judicial notice of its truth.”

And were she ignorant of political questions, it would be no reason for the denial of this right, but
rather another proclamation of the injury done to her, society and the State, by denying her all
participation in the affairs of government.

“Citizens of the United States are sovereigns, possessed of all the rights, privileges, or immunities
which properly belong to sovereignty. The only attribute which distinguishes a sovereign from a
subject is the privilege to exercise the power of choice.

“The ballot is simply a mode of exercising this inherent, natural power of choice, which belongs
to every American citizen. And if a woman can exercise all the prerogatives of sovereignty in that
vast empire upon which the sun never sets, she is equally competent to enjoy this prerogative in

common with all other citizens in Republican America.” *

* Damon Y. Kilgore, in Paper Book, page 23.

This denial of the ballot to the women of Pennsylvania is more especially an injury at this time, when
a new Constitution is being framed for our government. The entire people, whether male or female,
who are to be governed by this new organic law, should be permitted a voice in its ratification or
rejection. And here, Your Honors, while I plead for woman I also plead for this Commonwealth. In
the language of the venerable Judge Cady, of New York, “It is folly to attempt to build a republic in
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the State with a despotism in the home.” However great the injury done me as an individual, and
through me to half the citizens of Pennsylvania, it is a much greater

85

INJURY TO THE STATE.

If the least member of the body politics is injured, the whole body must suffer.

Individuals die but the State lives on, and every injustice incorporated into its Constitution and laws,
in its turn will be outwrought in the institutions of society.

On the 10th of October, 1871, these defendants, by refusing me the ballot, not only stigmatized
women as the inferior of men, staggering in intoxication, who exercised this highest right of
citizenship unchallenged, but in the sacred name of law, they defrauded United States and State
citizenship of its birthright an brightest crown. This is aiming the most deadly of weapons at the
nation's life. Republics have lived longer than ours, and died—died of inequality of citizenship
and untruth to the fundamental principles of Republicanism. History repeats itself. Ours is yet
an experiment, and so sure as there is fundamental truth in the universe, will this degradation
of citizenship, unchecked, prove the destruction of the State. Our only safety is to make real our
professions of justice and equity.

“It is somewhat extraordinary,” says Mr. Tytler, “that most of the revolutions of the Roman state
should have owed their origin to women. To a woman Rome owed the abolition of the regal dignity
and the establishment of the republic. To a woman she owed her delivery from the tyranny of the
decemviri and the restoration of the consular government; and to a woman she owed that change
of the Constitution by which the plebeians became capable of holding the highest offices of the
Commonwealth.”

Woman's power to save the government is not confined to Rome, and the general tone of public
morality in all departments of our government, unmistakably designate this Republic as in perishing
need of salvation.

Plutarch tells us that when the banished Coriolanus, at the head of a hostile and triumphant army,
encamped before the eternal city, and spurned alike ambassadors from the Senate and the Church
—when in his haughty pride and in revenge 86 for his wrongs as a General of the Volscians, he
disdained to give any reply but in three days to accept his terms or “prepare for war”—his mother
and his wife, still in the city, said to their confused and helpless countrymen, “ Lead us to him ; if
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we can do nothing else, we can expire at his feet in supplicating for Rome.” The hitherto victorious
General, at the close of the conference, exclaimed, “O mother, what is it that you have done? You
have gained a victory fortunate for your country but ruinous to me; I go vanquished by you alone.”
He withdrew his conquering legions, and Rome was saved. No wonder that in gratitude the Senate
ordered a temple and a shrine erected to the “ Fortune of Women.”

Greater enemies to our liberties than Rome encountered are entrenched in the citadel of liberty.
Inequality of citizenship, coupled with religious bigotry and superstition, the injustice to labor, and
the destroying ravages of intemperance, are more to be dreaded than advancing armies.

Although some, inappreciative of the impending danger, and not keenly alive to injustice, sneer at
woman's demand for equality, man alone is powerless to save this Republic.

I therefore ask Your Honors to give effect to the fundamental principles of this government, by
interpreting our State and National Constitutions in favor of the eternal principles of Equality, Justice
and Liberty.
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APPENDIX.

In the Supreme Court of the Eastern District of Pennsylvania.

January Term, 1872. No. 81.

Carrie S. Burnham v. Louis Luning, George Lewis, and Joseph Haughton.

DOCKET ENTRIES.

Summon Case—Returnable the first Monday of November, 1871. Exit October 11, 1871.

Nov. 18, 1871.—Narr. filed, and rule entered to plead in eight days, or judgment sec. reg.

Nov. 27, 1871.—Demurrer filed.

Dec. 5, 1871.—Argued C. A. V.
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Dec. 30, 1871.—Judgment for defendants. Opinion by Sharswood, J., filed. Eo die order in writing filed
to certify this case to Supreme Court in Bane.

January 25, 1872.—Assignment of error filed.

April 3, 1873.—Argued by Miss Carrie S. Burnham, the plaintiff, in person.

April 4.—Miss Burnham continued and concluded her argument for plaintiff in error. The Court
declined to hear counsel on the other side. Damon Y. Kilgore, Esq., for plaintiff, cited one or two
authorities.

April 5.—Judgement affirmed.
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HISTORY OF THE CASE.

Carrie S. Burnham, an unmarried woman, over twenty-one years of age, residing in the city of
Philadelphia, on the 16th day of September, A. D. 1871, was duly assessed by the canvassers of the
Fourteenth Ward of the city of Philadelphia as a resident of the Eleventh Election Division of said
ward. Two days afterward, being the 18th day of September, she paid her tax, and her name was
duly registered on the canvassers’ printed list of legal voters in said division. Having complied with
all the laws regulating suffrage in Pennsylvania, she presented her ballot in legal form at the proper
time and place of voting at the general election, October 10, 1871. Louis Luning acting as Judge,
and George Lewis and Joseph Haughton acting as Inspectors at said election, refused to received
her vote. Accompanied by her counsel, she went immediately to the Court of Common Pleas and
presented the following petition:

To the Honorable the Judges of the Court of Common Pleas for the City and County of Philadelphia:

The petition of Carrie S. Burnham respectfully represents that she is a citizen of the United States
of America, and of the State of Pennsylvania; that she is a “white freeman of the age of twenty-one
years, having resided in this state one year, and in the election district where she offers to vote
ten days immediately preceding such election, and within two years paid a state or county tax,
which was assessed at least ten days before the election” now being held; that on the sixteenth
day of September, 1871, she was duly assessed by the canvassers of the Fourteenth Ward of the
city of Philadelphia as a resident of the Eleventh Division of said ward; that on the eighteenth day
of September, aforesaid, she paid to the Receiver of Taxes the amount of county tax for the year
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1871; that on the tenth day of October, 1871, she presented to Lewis Luning, Judge of election, and
George Lewis and Joseph Haughton, Inspectors of the Eleventh Division of the Fourteenth Ward, her
certificate of assessment 89 and payment of the said tax, and offered her ballot as an elector, which
ballot was not received.

Now, therefore, your petitioner prays that a mandamus may be issued to the said Louis Luning,
George Lewis, and Joseph Haughton, commanding them to received the vote of your petitioner,
according to Section 1 of Article III of the Constitution of Pennsylvania, and the various Acts of
Assembly made agreeably therewith; and also agreeably to the First Section of the Fourteenth
Amendment to the Constitution of the United States.

CARRIE S. BURNHAM.

Affirmed and subscribed to this 10th day of October, A. D. 1871, before me.

W. H. Redheffer, Notary Public, 132 South Sixth street.

Attached to the foregoing petition were the following

REMARKS.

Freeman. —“One who is in the enjoyment of the right to do whatever he pleases, not forbidden by
law; one in the possession of the civil rights enjoyed by the people generally.” Bouv. Law Dictionary. 1
Bouv. Inst. 164. 6 Watts, 556.

“One who enjoys liberty, or who is not subject to the will of another; one not a slave or vassal.”
Webster's Unabridged Dictionary.

“One who is in the enjoyment of freedom; one not a slave or vassal.” Worcester's Unabridged
Dictionary.

90

Citizen.— “One who, under the Constitution and laws of the United States, has a right to vote for
representatives in Congress and the other public officers, and who is qualified to fill offices in the gift
of the people.” Bouv. Law Dictionary.

“A person, native or naturalized, who has the privilege of voting for public officers, and who is
qualified to fill offices in the gift of the people.” [U. S.] Webster's Unabridged Dictionary.
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“An inhabitant of a republic who enjoys the rights of citizen of freeman, and who has a right to vote
for public officers as a citizen of the United States.” Worcester's Unabridged Dictionary.

“There is not to be found in the theories of writers on government, or in any actual experiment
heretofore tried, an exposition of the term ‘citizen’ which has not been understood as conferring
the actual possession and enjoyment, or the perfect right of acquisition and enjoyment, of an entire
equality privileges, civil and political.” Mr. Justice Daniels, in Scott v. Sanford. 19 Howard's U.S. Rep.
476.

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state in which they reside. No state shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor shall
any state deprive any person of life, liberty, or property, without the process of law, nor deny to any
person within its jurisdiction the equal protection of the laws.” Constitution of the United States, Art.
XIV, Sec. 1.

91

Citizen.— “In elections by the citizens every white freeman of the age of twenty-one years,
having resided in this state one year, and in the election district where he offers to vote ten days
immediately preceding such election, and within two years paid a state or county tax, which shall
have been assessed at least ten days before the election, shall enjoy the rights of an elector.” Article
III, Section 1, Constitution of Pennsylvania. DAMON Y. KILGORE, Attorney for Petitioner

Philadelphia, October 10, 1871.

This application was endorsed as follows: “Application refused.

“JOSEPH ALLISON.”

The next day, October 11, Miss Burnham commenced proceedings in the Supreme Court of the state
against the election officers, and by her attorney filed the following:

PLAINTIFF'S DECLARATION.

In the Supreme Court for the Eastern District of Pennsylvania, of January Term, 1872, No. 81.

City and County of Philadelphia, as.:
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Louis Luning, George Lewis and Joseph Haughton, were summoned too answer Carrie S. Burnham,
of a plea of trespass on the case, &c., and thereupon the said plaintiff, by Damon Y. Kilgore, her
attorney, complains:

For that whereas, before and at the time of the committing by the defendants of the wrongs and
injuries hereinafter mentioned, to wit: on the tenth day of October, Anno Domini one thousand
eight hundred and seventy-one, at the city and county aforesaid, the plaintiff was and still is a white
freeman, duly and legally qualified as a citizen of the United States, and of the commonwealth of
Pennsylvania, 92 to vote at all elections for public officers, being of the age of twenty-one years,
and having resided in the state aforesaid one year, and in the Eleventh Election Division of the
Fourteenth Ward of said city, where she offered to vote, ten days immediately preceding the
election holden on the tenth day of October, A. D. 1871, aforesaid, and that on the sixteenth day
of September, A. D. 1871, she was duly assessed upon her personal application by the canvassers
of the Eleventh Division of the Fourteenth Ward of the city of Philadelphia, as a resident of the said
Eleventh Division of said ward, and her name was duly placed upon the canvassers’ list of voters in
and for said election division; that on the eighteenth day of September aforesaid she paid to the
Receiver of Taxes the county tax assessed upon her for the year 1871, and that having complied with
all the requirements of the law in Pennsylvania for the regulation of the elective franchise, she was
legally entitled, as an elector of the commonwealth, to vote, particularly at the election hereinafter
mentioned. That on the tenth day of October, 1871, aforesaid, being the second Tuesday of October
in said year, a general election was held in pursuance of law, for the election of state and county
officers, which said election was held in the said Eleventh Division of the Fourteenth Ward of the city
of Philadelphia, at the house of one T. Rafferty, at the northeast corner of Broad and Wood streets;
and at the said election than and there holden, the said Louis Luning was and acted as Judge, and
the said George Lewis and Joseph Haughton were and acted as Inspectors of said election.

And the plaintiff avers, that on the day and year last aforesaid, within the hours appointed by law
for holding the said election, and while the said election was being held, she, the plaintiff, attended
at the said place of voting in the said Eleventh Division of the Fourteenth Ward, to wit: at the house
of T. Rafferty, on the northeast corner of Broad and Wood streets, and then and there offered her
ticket or ballot in legal form to these defendants, who were then and there acting as the officers
at said election; and 93 although the plaintiff requested and demanded of the said defendants
that her said ticket or ballot should be then and there received as the vote of the said plaintiff, and
deposited in the box then and there used for the reception of ballots voted at said election, yet the
said defendants, contrary to their duty in that behalf, would not and did not receive the said ticket
or ballot from the said plaintiff, but wilfully, unjustly, wrongfully and maliciously refused to allow
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the said plaintiff to vote at said election, to wit: at the city and county aforesaid, to the injury and
damage of the said plaintiff, in the sum often thousand dollars, whereupon she brings this suit, &c.

DAMON Y. KILGORE, for Plaintiff.

DEFENDANTS’ DEMURRER TO FOREGOING DECLARATION.

And the said defendants, by Robert H. Hinckley, Jr., their attorney, come and defend the wrong and
injury, when, &c., and say that the said declaration, and the mattes therein contained, in manner and
form as the same are above stated and set forth, are not sufficient in law for the said plaintiff to have
or maintain her aforesaid action thereof against the said defendants, and the said defendants are
not bound by law to answer the same.

And this they are ready to verify, wherefore by reason of the insufficiency of the said declaration in
this behalf, the said defendants pray judgment, and that the said plaintiff may be barred from having
or maintaining her aforesaid action thereof against them, &c.

And the said defendants, according to the form of the rule of court, state and show to the court here,
the following causes of demurrer to the said declaration, that is to say:

1. That the declaration shows that plaintiff is not a freeman in that sense in which the word is used in
the Constitution of the Commonwealth of Pennsylvania in relation to the qualification of voters.

2. That the declaration does not show that plaintiff was 94 denied a right to vote on account of race,
color, or previous condition of servitude, to bring her alleged injury within Article XV, Section 1, of the
Constitution of the United State.

3. That the declaration sets out a case of damnum absque injuria.

And also, that the said declaration is, in other respects, uncertain, informal, and insufficient, &c.

ROBERT H. HINCKLEY, for Defendants.

November, 27, 1871.

This demurrer was argued December 5, 1871, by the plaintiff and her counsel against, and by
Robert Hinckley, Esquire, for the demurrer, before Honorable George Sharswood, at Nisi Prius, who
sustained the demurrer in the following
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OPINION,

Delivered December 30, 1871.

The plaintiff, a woman, declares against the defendants, the election officers of the Eleventh Election
Division of the Fourteenth Ward of the city of Philadelphia, for refusing her vote at the general
election held on the tenth day of October, 1871, averring that she was duly qualified in all respects,
according to the Constitution and laws of this Commonwealth. The defendants demur, and assign,
among other causes of demurrer, that the declaration shows that the plaintiff is not a freeman in that
sense in which that word is used in the Constitution, Article III, Section 1.

It is beyond all question that the provisions of the Ninth Article of the Constitution, commonly called
the Declaration of Rights, extend to and include both sexes, and that when the words “men” or “man”
are therein used, they comprehend also woman.

It is equally clear, that a woman who is born in this country or naturalized, as she may be under
the Acts of 95 Congress, is a citizen as fully entitled to the protection of the government as a man,
and with a right to fully enjoy all the privileges which properly belong to citizens. But it does not
follow that the elective franchise is one of their privileges. That is exclusively regulated by the
Constitution, which has excluded many citizens from it by means of age, non-payment of taxes, non-
residence within the Commonwealth and the Election District for a certain length of time. Nor can
I perceive that the Fourteenth and Fifteenth Amendments of the Constitution of the United States
have any bearing or application upon the matter. The Third Article, Section 1, of the Constitution of
Pennsylvania, does not, in this respect at least, abridge the privileges or immunities of citizens of
the United States, for the elective franchise is not one of them, nor is the right of the plaintiff to vote
denied or abridged “on account of race, color, or previous condition of servitude.”

We are reduced, then, to the simple inquiry whether the word “freeman,” in Article third, Section
one, Constitution of Pennsylvania, was intended to confine the right to vote to citizens of the male
sex. This section, so far as the matter in hand is concerned, is in effect copied from the Constitution
of 1790, and that followed also the Constitution of 1776. In the latter, chapter second, article six, it
is provided, “every freeman of the full age of twenty-one years, having resided in this state for the
space of one whole year next before the day of election for representatives, and paid public taxes
during that time, shall enjoy the right of an elector. Provided always, That sons of freeholders, of the
age of twenty-one years, shall be entitled to vote, although they have not paid taxes.”
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The Constitution of 1790 had also a similar proviso, showing clearly that by freeman only a male
was intend. For surely had it not been so, the daughters as well as the sons of freeholders, or of
qualified electors, would have been included. When the meaning of the word “freeman” is thus
clearly ascertained from the language of the Constitutions of 1776 and 1790, there can be no doubt
that it ought 96 to have the same meaning in the amended Constitution of 1839, although the
proviso is not expressed in the same form, not being confined to the sons of qualified electors, but
to all freemen between the ages of twenty-one and twenty-two.

There is only one other clause in the Constitution in which the word freeman is used, and there it is
most unquestionably confined to males. Article six, Section two, declares that “the freemen of this
commonwealth shall be armed, organized, and disciplined for its defence, when and in such manner
as may be directed by law.” It is clear that the Constitution contemplates that the class of persons !!!

who do the voting shall also do the fighting. † The corresponding clause in the Constitution of 1776 is
still more clear and emphatic: “The freemen of this commonwealth, and their sons, shall be trained
and armed for its defence.” Chapter two, Section five.

Are men of 70 & upwards required to do fighting? Are boys from 16 to 21 allowed to vote?

The uniform construction of the provincial constitutions and charters, in which the same word is
employed, as well as under the constitutions since the Revolution, has been in accordance with
the doctrine that none but males have the right to vote.— Contemporanea expositio est optima et
fortissima in lege.

In the Commonwealth v. North et al., 3 Hazard's Reg. 228, the Supreme Court of this state decided
when the charter of a church gave the right to vote to members generally, that the fact that for
twenty-five years and females of the church had not voted, was conclusive, Chief Justice Gibson
remarking: “There is no safer exposition of what was intended by such an instrument than usage.”
We can say that we have in Pennsylvania a uniform and uninterrupted usage of nearly two hundred
years, showing that women were never intended to posses the elective franchise. Such a usage
ought to settle the construction, even if the words of the Constitution were more general and
comprehensive than we have seen them to be.

Judgement for the defendants.

97

To this opinion was filed the following



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

ASSIGNMENT OF ERRORS.

The learned judge erred,

1. In holding that the plaintiff is not a freeman in that sense in which that word is used in the
Constitution of the Commonwealth of Pennsylvania in relation to the qualification of voters.

2. In holding that the word freeman in the Constitution of Pennsylvania, Article III, Section 1, is
confined to the male sex.

3. In holding that the Constitution of Pennsylvania “contemplates that the class of persons who do
the voting shall also do the fighting.”

4. In holding that the Constitution of Pennsylvania exclusively regulates the elective franchise.

5. In holding that the elective franchise is not one of the privileges or immunities of citizens of the
United States.

6. In holding that “a woman born in this country or naturalized” being “a citizen as fully entitled to
the protection of the government as a man, and with a right to fully enjoy all the privileges which
properly belong to citizens” has no right to vote.

7. In holding that the XIVth and XVth Amendments of the Constitution of the United States have no
bearing or application upon the matter.

8. In holding that the demurrer should be sustained, because the declaration does not show that the
plaintiff was denied a right to vote on account of race, color, or previous condition of servitude, to
bring her alleged injury within 98 Article XV, Section 1, of the Constitution of the United States.

9. In holding that none but males have the right to vote.

10. In holding that the declaration sets out a case of damnum absque injuria.

11. In giving judgment for defendants.

DAMON Y. KILGORE, Pro Plaintiff.

January 25, 1872.
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April 3 and 4, 1873, the case was argued by the plaintiff before the Supreme Court in the Bane—
Chief Justice Reed, and Associate Justices Agnew, Sharswood, and Mercur being on the bench.

After Miss Burnham had concluded her argument, the Chief Justice said,

“Having listened to the very able and exhaustive argument of Miss Burnham, we decline to hear any
further argument in the case.” On the following morning the Court affirmed the judgment given by
Judge Sharswood at Nisi Prius. The Chief Justice said that, as the parties desired at once to take a
writ of error to the Supreme Court of the United States, the Court had thought proper to enter the
judgment without delay or further discussion.

99

TRACT NO. 5.

The following compilation has been mad by order of the Citizen's Suffrage Association, to show the
difference between those Laws that MEN make for themselves and those that they make for their
MOTHERS, WIVES, SISTERS, and DAUGHTERS. Marriage Nullifies Rights, while such laws exist.

Compiled by CARRIE S. BURNHAN, of Philadelphia.

Common Law of England, as modified by English statutes prior to the Revolution, has been formally
adopted either by constitutions and statutes or assumed by courts of justice as the law of the land in
every State save Louisiana, and in the absence of positive statutes is the Common Law of the United
States.

To understand the legal status of woman in Pennsylvania it is therefore necessary, 1st, To ascertain
her condition under the Common Law; 2d, How this law has been modified in this State by statutes.

COMMON LAW.

By the Common Law, which Lord Coke calls “the perfection of reason,” women arrive at the age of
discretion at twelve, men at fourteen; both sexes are of full age at twenty-one, entitled to civil rights
and if unmarried and possessed of freehold, they are equally entitled to the exercise of political



Woman suffrage. The argument of Carrie S. Burnham before Chief Justice Reed, and Associate Justices Agnew, Sharswood and

Mercur, of the Supreme court of Pennsylvania, in banc, on the third and fourth of April 1873. With an appendix containing the

http://www.loc.gov/resource/rbnawsa.n3078

rigths. Blackstone, I, 463; IV, 212; Bouvier's Institutes, 156,157; Decisions of English courts in 1612,
quoted in 7 Mod. Rep. 264.

“By marriage the husband and wife are one person in law;” that is, the legal existence of the woman
is “merged in that of her husband.” He is her “baron,” or “lord,” 100 bound to supply her with shelter,
food, clothing, and medicine, and is entitled to her earnings—the use and custody of her person,
which he may seize wherever he may find it. Blackstone, I, 442, 443; Coke Litt. 112 a, 187 b; 8 Dowl. P.
C. 632.

The husband being bound to provide for his wife the necessaries of life, and being responsible for
“her morals,” and the good order of the household, may choose and govern the domicile, choose
her associates, separate her from her relatives, restrain her religious and personal freedom, compel
her to cohabit with him, correct her faults by mild means, and if necessary, chastise her with the
same moderation as though she was his apprentice or child. This is in “respect of the terms of the
marriage contract and the infirmity of the sex.” BI. I, 444; 1 Bishop on Mar and Div. 758; 8 Dowl. P. C.
632; Bouv. Insts. 277, 278, 2283; 1 Wend. Bl. 442, note; 4 Petersdorf's A. B. 21, note.

Woman's character is exposed to the vilest slanders of “malignity and falsehood,” and her chastity
protected on account of the injury sustained by the father, husband, or master from loss of her
services or wrongful entry of his house, rather than the injury done to her as an individual. Bl. I, 445,
note; III, 141, 143, note; 3 Serg. and Rawle, Penn. 36; 3 Penn. 49; 2 Watts Penn. 474.

The husband is entitled to recover damages for “criminal conversation with his wife,” or for injury to
her person whereby he is deprived of his, “marital rights,” or of her “company and assistance,” also
an action of trespass vi et armis against the individual enticing her away or encouraging her to live
separately from him; the offence implies force and constraint, “the wife having no power to consent,”
and is punishable with fine and imprisonment. Bl. III, 139; 2 Inst. 434; Bouvier's Institutes, 3495.

The wife has no action for injuries to her husband, as she is not entitled to his services, neither has
she any separate interest in any thing during her coverture. The law takes notice only of the injuries
done to the “superior of the parties related;” because “the inferior has no kind of property 101 in the
company, care, or assistance of the superior, as the superior is held to have in those of the inferior.”
Blackstone, III, 143; Bouv. Insts. 3495.

The husband, by marriage, becomes entitled absolutely to the personal property of his wife, which at
his death goes to his representatives; also to the rents and profits of her lands, to the interest in her
chattels real and choses in action, of which he can dispose at pleasure, except by will. He acquires
the same right in any property, whether real or personal, of which she may become possessed after
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marriage, and is liable during coverture for her debts contracted before marriage. Bl. II, 434, 435;
Bouv. Insts. 4005; Coke Litt. 46, 351.

At his death she becomes possessed of her wardrobe and jewels, such of her chattels as remain
undisposed of, and her own real estate; also quarantine, i. e., forty days’ residence in “his mansion,”
one-third of his personalty absolutely and the use of one-third of any real estate of which he is
possessed during coverture for the term of her natural life. His mansion, realty and personalty
includes what they have jointly earned as well as that of which he was possessed at marriage. The
widow's right to one-third of the personal estate was abolished by English statutes prior to the
Revolution, but has since been revived by Pennsylvania statutes. Blackstone, II, 129, 134, 139, 436,
492, 493,; Coke Litt. 31, 34; Bouvier's Institutes, 1750; Brightley's Purdon, 806, 2 and 3.

At the death of the wife their joint earnings, also her chattels real, vest absolutely in the husband,
and if they have had a living child the husband as “tenant by the curtesy” becomes possessed of
her entire real estate for life. The wife loses her dower by adultery, but the husband does not lose
his curtesy on that account. Her dower is also barred by his treason and by a divorce grounded on
his adultery. Blackstone II, 127, 434; Roper, Husband and Wife, 1, 210; 2 Kent, 131; 7 Watts, 563;
Bouvier's Institutes, 1732.

A husband cannot convey real estate directly to his wife, 102 but may through a trustee; neither
can he give “any thing to her nor covenant with her, for the grant would be to suppose her separate
existence, and to covenant with her would be to covenant with himself.” Their covenants or
indebtedness to each other before marriage are by the marriage extinguished. Blackstone I, 442;
Coke Litt. 3, 30; 112 a; 187 b; Comyn. Dig. Baron and Feme, D.

The husband may devise any property to his wife, but the wife cannot make a will, the law supposing
her to be under his coercion; neither can she bind her person or property, nor make nor enforce
a contract, nor can she be a witness in any matter in which her husband is interested. Blackstone,
II, 293, 498, 444; 2 Kent, 179; Bouv. Insts. 1441; Comyn. Dig. Pleader, 2 A, 1; Baron and Feme, W; 2
Roper, Husband and Wife, 171.

A wife, with the consent of her husband, may act as his or other's attorney, may be a guardian,
trustee, administratrix, or executrix, but cannot sue in auter droit unless her husband join in the
suit. This incapacities her to act independently in either capacity. Blackstone II, 503; 1 Anders, 117; 2
Story, Eq. Juris, 1367, note; 57 Penn. St. Rep. 356.
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A wife cannot enforce her rights nor defend any action brought against her, but must plead
coverture in person, being incapable of appointing an attorney. Bouvier's Insts. 2787, 2907; 41 N. H.
106; 2 Saund. 209; c. n. 1.

When a woman marries after having commenced a suit, the suit abates; but the husband may in
equity sue her for his marital rights in her property; marriage of a female partner dissolves the
partnership. Bouvier's Insts. 4037, 1494; 4 Russ. Ch. 247; 3 Atk. Ch. 478; 2 P. Will Ch. 243.

The father of legitimate children is bound for their maintenance and education; is entitled to their
labor and custody, and has power to dispose of them, until twenty-one years of age, by deed or
legacy, even though they are unborn at his death. The testamentary guardian's right to their custody
supersedes that of their mother. Bl. I, 447, 451, 453; 2 Kent, 191 and 193; Bouvier's Insts. 344; 5 103
Rawle, 323; 2 Watts, 406; 5 East, 221; Purd. Dig. New Ed. 411, 29; 5 Pitts, L. J. 406; 1 Pitts, 412.

“A mother is entitled to no power, but to reverence and respect, from her children;” she has no legal
authority over them nor right to their services, but her property is liable for their maintenance, if the
father has not an estate. The mother's appointment of a testamentary guardian is absolutely void.
Bl, I, 453 and 461, note by Chitty; Vaughan, 180; 1 Leg. Gaz. R. 56.

The mother of a “natural or illegitimate” child is its natural guardian, entitled to its control and
custody, and her settlement is its domicile. Bl. I, 459; 2 Kent, 216; 5 Term Rep. 278; Newton v.
Braintree, 14 Mass. 382.

“Intestate personal property is divided equally between males and females, but a son, though
younger than all his sisters, is the heir to the whole of real property.” Bl. I, 444, Note by Christian.

PENNSYLVANIA STATUTES AND COURT DECISIONS.

This “perfection of reason” (the common law) has been changed in Pennsylvania in the following
particulars:

All women, married and single, are deprived of political rights by the use of the generic word
“freeman” in the Constitution. 29 Legal Intelligencer, 5.

Heir at common law is abolished by statute; however, the right to administer vests in the male in
preference to the female of the same degree of consanguinity. Half-brothers are entitled to the
preference over own sisters. Purdon, 410, 27; Single's appeal, 59 Penn. St. R. 55.
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Any property belonging to a woman before marriage, or which accrues to her during coverture by
gift, bequest, or purchase, continues by the Act of 1848 to be her separate property after marriage,
and is not liable for the debts of her husband nor subject to his disposal without her written
consent, duly acknowledged before one of the judges of the Court of Common Pleas as voluntarily
given; Provided, 104 That he is not liable for her debts contracted before or after marriage or for her
torts. Purdon's Dig. 1005, 13.

“This act protects the wife's interest in her separate property both as to title and possession,” but
“does not empower her to convey her real estate by a deed in which her husband has not joined,”
nor “create a lease without his concurrence,” nor “execute an obligation for the payment of money or
the performance of any other act,” nor in any way dispose of her property save by gift or loan to him;
she may bind her separate estate for his debts, and in security for the loan she may take a judgment
or mortgage against the estate of the husband in the name of a third person who shall act as her
trustee. 18 Penn. St. R. 506, 582; 21, 402; 1 Gr. 402; 6 Phil. 531; Purd. Dig. 1007, 21.

The husband is the natural guardian or trustee of the property of the wife; but by application “to the
Court of Common Pleas of the county where she was domiciled at the time of her marriage,” the
court will appoint a trustee, (not her husband,) to take charge of the property secured to her by the
Act of 1848. This act, however, does not authorize the appointment of a trustee, to the exclusion of
her husband, of property owned by her prior to the passage of the act, nor was it intended to affect
vested rights of husbands, and does not protect them for the wife's benefit against the claims of
creditors. 10 Penn. St. Rep. 398 and 505; 18, 392 and 509; 21, 260; 1 Jones, 272.

In a clear case the wife's real estate cannot be levied upon and sold by a creditor of the husband,
but the burden of proof is upon her to show by evidence, “which does not admit of a reasonable
doubt,” that she owned the property before marriage or acquired it subsequently by gift, bequest, or
paid for it with funds not furnished by her husband, nor the result of their joint earnings. The wife's
possession of money is no evidence of her title to it. 18 Penn. St. Rep. 366; 7 Phila. 118.

If no property, or not sufficient property, of the husband can be found, the separate property and
goods of the wife may be levied upon and sold for rent or for debts incurred 105 for the support of
the family. Purd. Dig. 1006, 15; 38 Penn. St. Rep. 344.

A married woman's bond and warrant of attorney are absolutely void, nor can she make a valid
contract except for a sewing-machine or for the improvement of her separate property, and her
bond given or a judgment confessed by her for such debt is void. 24 Penn. St. Rep. 80; Act of 1872,
Purd. Dig. 1010.
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She may sell and transfer shares of the capital stock of any railroad company, but cannot herself or
by attorney transfer certificates of city loan. 28 Leg. Int. 116. Act of June 2, 1871.

A married woman cannot enforce her rights against third persons, either for the performance of a
contract or the recovery of her property, without her husband join in the suit, although the party
contracting with her is liable to an action. 1 Gr. 21; Act of 1850 and 1839; 6 Phila. 223.

If divorced or separated from her husband by his neglect, or desertion, she may protect her
reputation by an action for slander and libel; but if her husband is the defendant, this suit, as also
for alimony and divorce, must be in the name of a “next friend.” She is entitled to a writ of habeas
corpus if unlawfully restrained of her liberty. Purd. Dig. 510, 12; 513, 24; 754, 1.

The wife of a drunkard or profligate man by petitioning the Court of Common Pleas setting forth
these facts and his desertion of her and neglect to provide for her and their children may be entitled
to the custody of her children, and, as a “ feme sole trader,” empowered to transact business and
acquire a separate property, which shall be subject to her own disposal during life, and liable for the
maintenance and education of her children. Her testimony must be sustained “by two respectable
witnesses.” Purdon's Dig. 692, 5; Act of 1853, 2; 2 Roper, Husband and Wife, 171, 173.

By Act of April, 1872, any married woman having first petitioned the court, stating under oath
or affirmation her intention of claiming her separate earnings, is entitled to acquire by her labor
a separate property which shall not be 106 subject to any legal claim of her husband or of his
creditors, she, however, being compelled “to show titled and ownership in the same.” The husband's
possession of property is evidence of his title to it not so with the wife. Purd. Dig. 1010, 38, 39; 4
Lansing, 164; 61 Barb. 145.

A married woman may devise her separate property by will, subject however to the husband's
curtesy, which in Pennsylvania attaches, though there be no issue born alive, and which she cannot
bar. Purd. Dig. 806, 804; 1 Pars. 489; 26 Pa. St. R. 202, 203; 2 Brewster, 302.

The husband may bar the wife's dower by a bona fide mortgage given by himself alone or by a
judicial sale for the payment of his debts. It is also barred by a divorce obtained by her on the
ground of his adultery, and in case of such divorce she is entitled to the value of one-half of the
money and property which the husband received through her at marriage. Purd. Dig. 514; 2 Dall.
127; 12 Serg. and R. 21; 1 Yeates Pa. 300.
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A single woman's will is revoked by her subsequent marriage and is not again revived by the death of
her husband; a single man's will is revoked by marriage absolutely only when he leaves a widow but
no known heirs or kindred. Purd. Dig. 1477, 18 and 19; 47 Penn. S. Rep. 144, 34, 483.

If the husband die intestate leaving a widow and issue, the widow shall have one-third of his and
their joint personalty absolutely, and one-third of the real estate for life; if there are no children but
collateral heirs she is entitled to the use of one-half the realty, including the mansion-house for her
life, and one-half the personalty absolutely. Purd. Dig. 806, 2 and 3; Act of 1833, 1.

If the wife die intestate leaving a husband and no issue, he is entitled to her entire personalty
absolutely and realty during his life; if there are children her personal estate is divided between the
husband and children share and share alike; in either case he is entitled to their entire joint estate.
Purd. Dig. 806, 5; Act of 1848, 9.

Married women may be corporate members of any institution, composed of and managed by
women, having as its 107 object the care and education of children or the support of sick and
indigent women. Purd. Dig. 283; Act of 1859, 1.

It is a crime, punishable by fine and imprisonment, to employ any woman to attend or wait upon
an audience in a theatre, opera, or licensed entertainment, to procure or furnish commodities or
refreshments. Purd. Dig. 337, 112.

A man, by marriage, is subjected to no political, civil, legal, or commercial disabilities, but acquires all
the rights and powers previously vested in his wife. He is capable of all the offices of the government
from that of postmaster to the presidency, and of transacting all kinds of business from the
measuring of tape to the practice of the most learned professions. Woman, deprived of political
power, is limited in opportunities for education, and, if married, is incapable of making a contract;
hence crippled in the transaction of any kind of business.

An edition of 10,000 copies of this Track has been published and is for sale at $1 per hundred, or
gratuitous distribution, as may meet the interest and means of those who want it. Send orders to E.
M. DAVIS, President Citizen's Suffrage Association, 333 Walnut Street, Philadelphia.
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MASCULINE LEGISLATION.

Pennsylvania is not the only state in which woman is held in a condition of servitude.
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In all the states of this Republic, marriage, which should be the most equitable as it is the most basic
and sacred institution in human society, is a legal disability to woman. The wife's natural rights are
restricted or denied, and her separate existence as an individual is “merged in that of her husband.”

The husband is legally entitled to the services of the wife, the control and use of her person, and
in return is bound to provide her, as was the Southern slaveholder his slave, with “food, clothing,
shelter and medicine.”

The home belongs to the husband almost exclusively, is entirely under his control. “His house,” “his
mansion,” “his domicil,” “his castle,” and “his home,” are familiar terms in law, thus reversing the
true order of Nature in depriving the wife and mother—the creator and organizer of society—of all
recognized, lawful control of the home, even as against the husband's relatives and creditors.

Vermont gives the wife a homestead right, of five hundred dollars in value, against the husband's
creditors, but in other respects, there, as in Virginia, the old common law with all its barbarism
prevails, modified somewhat in its interpretation by the demands of advancing civilization.

New York and New Hampshire partially recognize the mother's natural right to the control of
her offspring; but all the other states, so far from organizing society upon a secure and virtuous
foundation, give a premium upon illegitimate children by placing only such children under the
guardianship of the mother.

The wife may nominally own property acquired before 109 marriage, or by gift, or bequest, during
coverture, but in most of the states the husband is entitled to the wife's entire personalty, and as her
natural trustee, to the control, the rents, and profits of her realty—neither is he bound to account
to her for its use. In Kentucky her estate is liable for his maintenance, and in many of the states for
the necessaries of the family and for his debts, unless, as in Massachusetts, Florida, and Oregon,
she had filed an inventory in the Country or Circuit Court clerk's office six months, or some specified
time, after marriage or after acquiring the property. In all cases the burden of proof that it is her
property, not acquired through the husband or by their joint earnings, is upon the wife.

Massachusetts, New York, New Hampshire, West Virginia, Nebraska, Ohio, Wisconsin, Michigan, Iowa,
and some other states, ostensibly give the wife exclusive control over her own separate property,
but in almost every instance her control depends upon her husband's consent or the action of the
courts.
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Ohio permits married women to lease their separate estate for a period not exceeding three years,
and in Rhode Island her separate property remains hers after the death of her husband.

Generally the wife cannot convey her own separate real estate without the husband join in the
conveyance.

In Massachusetts, the husband must give his consent in writing, to the conveyance of his wife's
real estate; or in case of his insanity, desertion, or confirmed drunkenness, she may have leave
of the judge of the court, to dispose of her property acquired before marriage; she may will half
her separate property. And in other states, by consent of her husband, she may will her separate
property subject to the husband's curtesy.

In Tennessee, the wife may contract, if empowered before marriage.

In Indiana, she may be an executrix and administratrix, by the husband's consent; and in Georgia,
may act as the husband's agent.
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In Texas, Nevada, California and Louisiana, the property acquired by the joint earnings of husband
and wife after marriage is common property; but in these states this common property, also the
wife's separate property, is under the absolute control of the husband and at his disposal. The
income from the wife's separate property is “legally his money,” the whole or any part of which he
may withhold from the wife as he may see fit, and “whatever she receives of it is considered, in law,
as coming from his bounty.” At her death the accumulated profits of her property pass to him, and
at his death to his heirs, to the exclusion of her children by a former marriage. And the common
property may be encumbered or disposed of by the husband, without the wife's knowledge, consent
or signature. In case of divorce or death of the husband, she is entitled in these states, and in Kansas
and Mississippi, to one-half the common property after the debts and expenses of administration
are paid; but in case of her death he has the whole.

In the other states the joint earnings of husband and wife are regarded as the property or estate of
the husband, and constitute his estate which at his death is divided between the widow and his lineal
or collateral heirs; but which at her death continues to be absolutely his.

When the wife dies there are no expenses of administration, but their entire joint property passes
into the hands of the husband, and he may continue without interruption to carry on the business.
But in case of the husband's death a very different state of affairs exists. “It is not enough that
the husband and father has been taken away. Scarcely has the earth closed over his coffin before
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the law enters the house, and appraisers, administrators, lawyers, sheriffs, printers, clerks, and
a multitude of others combine to eat up the estate and take away the bread of the widow and
orphan.”

In most of the states the widow's portion is the common law dower, which is one-third of the
personal property absolutely, and the use of one-third of the real estate during her lifetime. In
Alabama, the widow is not entitled to dower 111 or any portion of her husband's estate if she has a
separate estate equal to the dower. In Indiana, the widow has no dower, but is entitled to the use of
their house and forty acres of land for one year, free of rent, and one-third of the realty absolutely,
if it does not exceed ten thousand dollars in value; to one-fourth if its value exceeds ten and is less
than twenty thousand dollars, and one-fifth if it exceeds that amount.

But if she afterwards marries, she forfeits her absolute interest in this real estate, which passes to
the children of her former marriage.

By constitutional provision or laws, Maine, New Hampshire, Vermont, New York, New Jersey, Virginia,
North Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, Texas, Arkansas, Missouri,
Iowa, Kansas, Illinois, Ohio, Tennessee, Wisconsin, Michigan, Nebraska, Nevada and California,
reserve from creditors a homestead, valued at five hundred dollars in some of the states, and in
others as high as five thousand dollars, which cannot be alienated without the joint consent of
husband and wife, and inures to the benefit of the widow; and, during the minority of the children
occupying the same, is exempt from execution.

Massachusetts, Rhode Island and Pennsylvania exempt Bibles and school-books from execution, but
not the home.

The wife's wearing apparel, although the property of the husband, cannot be taken, in most of the
states, for his debts.

Alabama limits this apparel to the value of fifty dollars, while the limit fixed in Delaware for the
wearing apparel of the whole family is one hundred dollars.

The District of Columbia recognizes a married woman's separate estate as her own, to all intents and
purposes, but does not give her any power to gain property by her earnings, or through her husband
after marriage.

Louisiana, deriving its laws from the civil code, regards marriage as a partnership, to which each
partner contributes, and the earnings or revenues of both enter into the firm. At its dissolution each
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one takes his or her separate property, 112 and an equal share of the profits of both estates, or their
joint earnings.

New Hampshire, Illinois, and Michigan are rapidly removing many of the disabilities of married
women under the common law. In Michigan, Illinois, and Missouri, a woman can be an attorney at
law and practice in the courts. But in Utah and Wyoming Territories, women citizens have the highest
right of citizenship, the elective franchise, which is in itself a guaranty of all other rights.

The various statutes in the several states designed to ameliorate woman's condition of servitude
under the common law, nearly all of which are attributable to the agitation for woman's
enfranchisement, but partially restore her natural rights of person, property and children, and
proclaim her subjection, and man's incapacity to legislate or to translate for her the laws of Nature
respecting the control of her own person, and for the regulation of her life.


