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III. It has been argued that it would be inconsistent with the great dignity of the governor and council
to make them canvassers of returns and not judges of elections. Since the decision in Bell v. Pike, it
certainly will not be claimed that they are judges of the elections of representatives in Congress; for
the court there held they could not go behind the returns; that the only thing they could do besides
canvassing the returns is to obtain such returns as it was intended they should canvass. And the
legislature, and the court, and everybody understood that the correct returns of the moderators'
declarations of votes for member of Congress were to be canvassed by the governor and council
“in the same manner” as the correct returns of the moderators' declarations of votes for state
senators. “In the same manner,” is the express provision of the statute. If the dignity of the governor
and council was not regarded as sufficient to prevent their being made canvassers in one case,
why should it in the other? And why such an ado about their compelling town-clerks to amend, if
they could reject the returns instead of counting them after they were amended? The governor
and council have no constitutional power to reject the correct returns which the constitution
intended they should have; nor can any such power be conferred upon them by statute, because the
constitution requires them to count such returns. The fatal defect in their proceeding, is, that their
own record shows (and I understand this record is set forth in the question put to the court by the
Priest and Proctor septenary) that, instead of counting all the returns, they rejected some of them.
Their record is their canvass; and it recites the returns, and the fact that they vainly attempted to
reject some of them. Their canvass shows that Priest and Proctor were not elected. Their declaration
of the result of the canvass appears on its face to be unauthorized and void. I certainly need not take
time to cite authorities to show this court that a document or record destroys itself, and is not prima
facie evidence of the legality of an act, when it shows the act to be illegal and the thing done beyond
the jurisdiction of the persons attempting to do it. Hartt v. Harvey, 32 Barb. 55, 61, is a case directly
in point upon this very subject of canvassing returns; for I shall show before I get through that the
summons issued by the governor is a mere notice for the exclusive information of the person to
whom it is sent to enable him to leave home in season to get to Concord by the first Wednesday
of June; that the only credentials such a person has, is the record of the canvass in the office of the
Secretary of State. Such record being the only credentials a senator has, he has no credentials, no
prima facie evidence of election, when that record shows he is not elected. But I am anticipating
the points of my argument. I shall take this subject up in its regular order, merely observing here,
that the canvass of the governor and council is their own record of their own proceedings; that that
record (or an authentic copy of it) is the only senatorial credentials; that that record, in this case, is
not credentials, showing prima facie that Priest and Proctor are elected, but is prima facie, and, so
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far as their cases are now concerned, conclusive proof that they are not elected, and that there are
vacancies in No. 2, and No. 4, which it is the duty of the House and ten 2 senators to fill. That record
shows that an unconstitutional and therefore unsuccessful attempt was made by the governor and
council to reject returns instead of counting them. Their jurisdiction being fixed and limited by the
constitution, and being confined to the subject-matter of counting correct returns of the moderators'
declarations, their canvass, in No. 2, and No. 4, shows they refused to do their constitutional duty,
and so far exceeded their jurisdiction as to vainly attempt to do the very opposite of what they had
jurisdiction to do; for rejecting returns is the exact opposite of counting them. The returns which
their record shows they attempted to reject, are not rejected, because rejection was no part of their
jurisdiction, was nothing but an unsuccessful attempt to do what the constitution prohibited their
doing. Their record is their declaration; and their declaration is, that Priest and Proctor have not a
majority of the votes counted and declared by the moderators as shown by the returns. That is an
explicit declaration that Priest and Proctor are not elected. That is the legal effect of their declaration,
whatever words they may use to assert and deny the same thing in one breath, or one sentence.
Their whole declaration, taken together as it must be, is that there was no choice in No. 2, and No. 4.

I specially request the court to carefully examine the following authorities, because the 33d Article
was copied from the Massachusetts Constitution of 1780, and the state of Maine when it was
separated from Massachusetts, retained the same provision in the constitution which it adopted.
Const. of Maine, Article 4, sec. 4. A change was made by sec. 5 on another point; but the duty and
jurisdiction of the governor and council is the same in Maine and New Hampshire. The authorities
which I specially request an examination of, are 6 Greenl. 514–520; 25 Me. 567; Bacon v. Y. C. C., 26
Me. 491; 38 Me. 597–600. In 6 Greenl. 517, Judge Parris says, “The constitution has indeed provided
that the governor and council shall examine the returns of votes, and summon such as appear to be
elected, to attend and take their seat. But this examination is merely for the purpose of providing
for the organization of the Government by the attendance of such persons as, from the inspection
of the returns, appear to have been elected. The governor and council never presumed upon an
enquiry into the validity of a senatorial election, nor could such an enquiry, were it to be instituted
by that body, have any binding effect.” The Maine cases are distinct to the point that the authority
of the governor and council, like the authority of any other board of canvassers, is restricted to a
computation of the returns. “If a district or state board of canvassers assumes to reject returns
transmitted to it on other grounds than those appearing upon its face, or to declare persons elected
who are not shown by the returns to have received the requisite” number of votes, “it is usurping
functions.” Cooley Const. Lim. 622. That is a general remark applicable to canvassers under various
statutory or constitutional provisions. In this state, upon the practice of ninety years, and the
decision in Bell v. Pike, the governor and council cannot reject returns for any reason even if the
reason appears upon the face of the returns; but they can, for any reason appearing on the face
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of the returns or otherwise, obtain correct returns of the moderators' declarations, by compelling
town-clerks to amend their returns to the extent of making them correct returns of the moderators'
declarations. Those declarations are the ultimate thing, so far as the governor and council are
concerned. So much, at all events, is settled by Bell v. Pike. What does Judge Cooley mean by saying
that rejecting returns or declaring persons elected who are not shown by the returns to be elected,
“is usurping functions?” He certainly does not mean that there is any legal force or validity in the
exercise of a usurped function. If the governor's summons were a certificate of election, he could be
compelled by mandamus to issue a certificate to a person elected, notwithstanding he had already
issued one to an opposing candidate. People v. Hilliard, 29 Ill. 412; O'Ferrall v. Colby, 2 Minn. 180.
Those cases relate to the elections of members of the legislature. Canvassers cannot go behind the
returns. Mayo v. Freeland, 10 Mo. 630; State v. Harrison, 38 Mo. 540. And so are all the authorities.

There is no more need of preliminary judges of the elections of senators, interposed between the
moderators and the senate, than there is of preliminary judges of the elections of representatives,
interposed between the moderators and the House. The only machinery needed in the case of
senators, that is not 3 needed in the case of representatives, is such as is capable of an arithmetical
computation of the moderators' declarations. It has been argued that the Constitution stultifies
itself, unless the eligibility of candidates for the senate is to be enquired into by the governor and
council. If that argument is sound, it shows that the Constitution does stultify itself, and has done
so every year since 1784. For, in the case of representative no tribunal is interposed between the
moderators and the House to judge of the eligibility of candidates. Persons disqualified by the
Protestant test have sat in the House for twenty years, and will continue to do so, as long as there
is a House for them to sit in. But if such persons should have a majority of votes for the senate,
it is argued by Priest and Proctor that the governor and council would be bound to count them
out, and (by rejecting returns) to count in their Protestant opponents, and exhibit in a brilliant light
the consistency and harmony of the Constitution in providing a tribunal to keep out of the senate
persons who are not kept out of the house by any such tribunal, although the religious constitutional
ineligibility in each case is the same. This argument makes the Constitution stultify itself in a most
violent, discordant, and conspicuous manner. The sound argument is, that, in such matters, the
Constitution was intended to establish a uniform system for the senate and house. We have got
along very well, for ninety years, with such a uniform system. For the first time in our history, an
attempt is now made to break it up, and, by an executive appointment of senators, to introduce
the monarchical method of filling an upper house. The illustration and argument may be carried
much further. There was a property qualification of governor, senator and representative. There
still is a qualification of residence. And, for governor and senator, there is a qualification of age. And
if a board of canvassers have jurisdiction of questions of eligibility, they are judges of the elections
without limitation. The Constitution nowhere suggests that, in senatorial elections, the governor
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and council are judges of one thing and canvassers of another. And what is now attempted, will, if
it be accomplished, always hereafter be done, on an unlimited scale, not only by all governors and
councils in senatorial elections, but by the senate and house in canvassing the returns for governors
and councillor, and by every board of canvassers in the state. Those candidates will be put into office
whose political principles are approved by the canvassers, and not those whom the returns show
to be elected. It requires no prophet to foresee that, if this system is inaugurated on this occasion,
popular elections will henceforth be an idle ceremony, and we shall, if we remain in the state, live,
not under the Constitution of the fathers, but in Mexican and South American anarchy. Surely I may
urge upon the court the necessity of their suppressing, in a vigorous manner, the first outbreak
of the anarchical spirit, which if it be not summarily put down, must inevitably break down the
whole elective system, and bring us at once to distracted times and the dissolution of constitutional
government. I trust the court cannot doubt or hesitate. G. MARSTON.


