
Supreme court of the United States. John Reynolds. vs. Duncan M'Arthur lessee. Error to the Supreme court of Ohio, for the County

of Champaign. [n. p. 18--]. http://www.loc.gov/resource/rbpe.23903000

Supreme court of the United States. John Reynolds. vs. Duncan M'Arthur lessee.
Error to the Supreme court of Ohio, for the County of Champaign. [n. p. 18--].

SUPREME COURT OF THE UNITED STATES.

John Reynolds vs. Duncan M'Arthur's Lessee. Error to the Supreme Court of Ohio, for the County of
Champaign.

This was an ejectment brought by the defendant in error who was plaintiff below, for a tract of
Virginia military bounty land lying on Buck creek, a water of the Big Miami, between the lines of
Ludlow and Roberts, and south of the Greenville treaty line, (as the said lines were represented in
the case of Doddridge's lessee against Thompson and Wright) and claimed by the then plaintiff, who
is defendant in error, to lie between the Little Miami and Scioto rivers, and, therefore, within the
Virginia reserve, according to the construction of the deed of cession given by this court in the case
before mentioned.

This suit was originally brought in the court of common pleas for Champaign county, by the
then plaintiff, M'Arthur, and a verdict and judgment rendered in his favour. The then defendant,
Reynolds, appealed to the supreme court for that county; on the trial in the latter court the plaintiff
again obtain a verdict. By the laws of Ohio, the trial on the appeal is one de novo. In both courts
the authority of the case of Doddridge's lessee vs. Thompson and Wright, was admitted by the
judges, and the attention of the jury on each trial was directed to the question, which of the several
branches of the rivers was to be considered the principal one, and to ascertain the source of each,
and whether a right line between those sources would fall west of the premises in question, and
would, therefore, include the land in controversy within the reserve.

The record in the suit contains a notice from Wallace, the then agent of the Secretary of the Treasury,
to M'Arthur, and an agreement thereon between the said Wallace and M'Arthur, by which the
different diagrams and certificates of the county surveyor, and Hough and Bourne's map of the state
of Ohio, were used on the trial in the court below, and are now parts of the record in this cause.
A correspondence took place between the said M'Arthur and Matthew Bonner, who was acting as
agent for Mr. Wallace, which is also made a part of the record in this cause, in which it was agreed by
M'Arthur, that the county surveyor, Aaron L. Hunt, should be permitted 2 to lay down a line or lines
on Hough and Bourne's map of the state of Ohio, representing the ridges which divide the waters
of the Big Miami and the Judy fork of the Little Miami, from the waters of the Scioto; and that he
was also to represent on said map or maps two small branches of the Scioto, which Roberts's line
crosses near the northerly end thereof; and that the same might be used as evidence on the trial,
but he (M'Arthur) denied that the said ridge line, could have any thing to do with representing the
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boundary of the Virginia military reserve, or the merits of the suits of ejectment then pending. Upon
the trial, M'Arthur claimed the east fork of the Little Miami as the main branch of that river, and a
direct line from the source thereof, to the source of the main branch of the Scioto as the boundary
of the reserve. The said east fork had been adopted as the principal stream by the Virginia surveyors,
by Ludlow, and by the commissioners under whose directions Roberts acted.

The Judy fork of the Little Miami was claimed to be the main fork of that river by the agent of the
Treasury, as it headed east of Ludlow's line, and as he alleged, farther from the mouth of that river,
and a straight line from its source to that of the Scioto, would exclude the land in controversy, and
also a considerable quantity east of Ludlow's line, long since entered, surveyed and patented, as
within the reserve.

The agent on the trial in the supreme court of the state of Ohio, contended, that the ridges which
divide the waters of the Big Miami and the Judy fork of the Little Miami from the waters of the Scioto,
as laid down and represented by the county surveyor on Hough and Bourne's map, ought to be
considered the true and natural boundary of the reserve, and as it had been admitted that “the land
in controversy was on Buck creek, a water of the Big Miami,” and as it was in the valley of the Big
Miami, and west of the dividing ridge line, that it ought to be excluded from the reserve.

The following are the admissions of the parties as set out in the bill of exceptions:

1st. “It is admitted, that the patent under which the plaintiff in the court below (now defendant in
error) claims the land in controversy, bears date 12th of October, 1812.”

2d. “That the entry on which said patent is founded, was made in the year 1810, and prior to the
survey in said patent mentioned, which survey, it is admitted by plaintiff in error, bears date 19th day
of November, 1810!!”

3d. “That said entry, survey and patent, are based on a warrant granted for services in the Virginia
line on continental establishment, during the revolutionary war with Great Britain.”

3

4th. “That said entry, survey and patent, cover land west of, and adjoining the line run by Israel
Ludlow, and east of the line run by Charles Roberts, and south of the line established by the treaty of
Greenville between the United States and the Indian tribes.”
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5th. “That if no part of the land in controversy covered by the said patent lies between the rivers
Scioto and Little Miami, then the plaintiff in the court below agreed, that a verdict and judgment
should be entered for the then defendant.”

6th. “The parties admit a notice, signed Cadwallader Wallace, agent, &c. dated 7th of April, 1827;
the agreement endorsed on said notice, signed by Wallace and M'Arthur, dated 16th of April, 1827.
They admit the correspondence between M'Arthur and Matthew Bonner, dated from the 27th to
the 30th of April, 1827, inclusive. The above notice and agreement adopt the different diagrams and
certificates of the county surveyor, now parts of the record in this suit. And that Hough and Bourne's
map of Ohio may be used in evidence to shew the geography of the country between the rivers Little
Miami and Scioto, and adjoining and surrounding them.”

M'Arthur, in his correspondence with Bonner, admits that the lands in controversy is on Buck creek,
a water of the Great Miami, several miles west of the ridge which divides the waters of the Great
Miami from those of the Scioto. And that Col. Hunt or any other person, shall, upon Hough and
Bourne's map of Ohio, lay down a line or lines representing the ridge or divide of waters between
the Scioto and Great Miami and the Judy fork of the Little Miami. The two small branches of the
Scioto which Robert's line crosses within a mile of the northerly end thereof, to be also laid down on
the said map, and that the said map, with the said line or lines and the two said small branches of
the Scioto, near the northerly end of Robert's line, laid down on said map or maps, may be used as
evidence in the said suits as truly representing the dividing ridge between the waters of the Scioto
and those of the Great Miami and the Judy fork of the Little Miami. But the said M'Arthur denies that
such a line can have any thing to do with representing the boundary line of the Virginia reservation
or the merits of the suits.

On the trial in the supreme court of Ohio, the counsel of the defendant, now plaintiff in error, moved
the court to instruct the jury as follows:

1st. “That the lands west of Ludlow's line, east of Roberts's line, and south of the Indian boundary
line, had been withdrawn from appropriation prior to the year 1810, and pursuant to the acts of
Congress, had been directed to be surveyed 4 and sold, and had been surveyed and sold to the
defendant prior to the year 1810.”

2d. “That as the 3d section of the act of Congress of the 11th of April, 1818, declares, “that from the
source of the Little Miami river, to the Indian boundary line established by the treaty of Greenville
in 1795, the line designated as the westerly boundary line of the Virginia tract by an act of Congress,
passed on the 23d day of March, 1804, entitled, “an act to ascertain the boundary of the lands
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reserved by the state of Virginia, &c. &c. shall be considered and held as such until otherwise
directed by law,” and as the said boundary line was run by Ludlow under the direction of the
surveyor general, pursuant to an act of Congress, entitled, “an act to extend and continue in
force the provisions of an act, entitled, “an act giving a right of pre-emption to persons who have
contracted with John Cleves Symmes, or his associates, for lands lying between the Miami rivers, in
the territory north-west of the river Ohio, and for other purposes,” passed May 1, 1802, and offered
for sale at public auction at the land office at Cincinnati, pursuant to the act, entitled, “an act making
provision for the disposal of the public lands in the Indiana territory, and for other purposes,”
approved March the 26th, 1804, must be considered as having relation back to the time the said
recited act of 23d of March, 1804, was passed, and had its effect, and as the defendant's patent
is for lands west of Ludlow's line, and south of the Greenville treaty line, and is based on an entry
made in 1810, on a Virginia continental land warrant, which land had been surveyed and sold to the
defendant, pursuant to the acts of Congress, prior to the year 1810, the plaintiff's patent is void and
their verdict ought to be for the defendant.”

3d. “That according to the true intent and meaning of the act and deed of cession from Virginia to
the United States, the land lying between the rivers Scioto and Little Miami, is bounded by a line
extending from the source or point of land farthest removed from the mouths of these rivers from
which the rain descending on the earth runs down into their respective channels, along the tops of
the ridges, dividing the waters of the Scioto from the waters of the Great Miami, which empties into
the Ohio below the mouth of the Little Miami, as delineated on the diagram returned by the county
surveyor for the defendant in this case; and as the plaintiff's patent, covers land west or without the
boundary of the district so bounded as aforesaid, and is based on an entry on a Virginia continental
land warrant, which entry was made in the year 1810, and which said entry and patent cover land
which had, pursuant to 5 the acts of Congress, been surveyed and sold to the defendant prior to
the date of the plaintiff's said entry, the plaintiff's patent is void and their verdict ought to be for the
defendant.”

4th. “That if the court cannot instruct the jury as above asked, then that the line connecting the said
two rivers so as to include all the lands between them, must be extended from the source of the
Little Miami, parallel to the general course of the Ohio river until it intersects the Scioto, &c.”

5th. “That if neither of the instructions above asked can be given, then that the court will instruct
the jury that the sources of the said two rivers must be at that point in their respective channels,
at which, from the union of several rivulets, brooks or creeks, sufficient water flows at all ordinary
stages on which to navigate small vessels loaded, and that the line connecting said rivers must be a
direct line between said sources, &c.”
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6th. “That if neither of the instructions asked for above can be given by the court, then that “they
instruct the jury that the sources of the said two rivers must be considered as commencing at that
point in their respective channels from which the water flows at all seasons of the year; and that said
rivers must be connected by a direct line run between said sources, &c.”

7th. “That if neither of the instructions asked for above can be given, then that the court instruct the
jury that the sources of the said two rivers must be fixed at that point in their respective channels
farthest removed from their respective mouths at which water is found at all seasons of the year,
and the said sources must be connected by a direct line, &c.”

8th or lastly. That if all the foregoing instructions asked for, be wrong, then “that the court instruct
the jury that the sources of these streams is at that point farthest removed from their respective
mouths, from which the rain descending on the earth runs down into their respective channels, and
that the lands lying between these rivers is limited by a direct line run from those points, &c.”

Each of these propositions conclude with the further prayer that the court shall instruct the jury that
the plaintiff's patent was void, as according to each hypothesis the land claimed by it would be found
to be without the reserve.

The court refused to give either of the instructions asked for, to which refusal a bill of exceptions was
tendered, signed and sealed by the judges.

The defendant's counsel moved the court for a new trial on several grounds, and for a change of
venue. The court adjourned the cause to their special session in bank, where the 6 motion for a new
trial and for a change of venue being waived, the court gave judgment on the verdict.

The only title exhibited in the court below by the defendant, now plaintiff in error, was the following,
viz. one Henry Vanmeter, on the 31st of December, 1805, entered section No. 30, in township No.
6, and range No. 10, for 640 acres, as public land attached to the Cincinnati district, at the land
office in that city, and paid thereon $320, and forfeited the same for non-payment of the balance
of the purchase money on the 13th of April, 1813. On the following day, (the 14th of April, 1813) the
said Vanmeter again entered the said section of land, as containing 642 acres, and paid thereon
$320. Vanmeter assigned the last entry to John Reynolds, who was the defendant in ejectment,
now plaintiff in error, and who, on the 27th of September, 1822, made full payment therefor to the
government. A part of the said section lies within M'Arthur's patent, and is the land in controversy.
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The said section of land was entered or purchased from government after the date of M'Arthur's
patent. The deposition of the register of the land office at Cincinnati, proving the above facts,
contained the only evidence of title exhibited by the defendant on the trial of the ejectment, in the
supreme court of Ohio, or that is now made part of the record in this court.

The counsel for the defendant in error will contend, first, that the first entry or purchase made by
Vanmeter, which became forfeited, is to be considered as if it had never existed. And that the sale
of the said land to the defendant in the court below, or his assignor on the 14th day of April, 1813,
having been made after the date of M'Arthur's patent, none of the instructions asked for, which
contain a statement, or pray the court to instruct the jury, that the land in controversy was sold to
the defendant below, now plaintiff in error, prior to the year 1810, could have properly been given
by the court to the jury, as that part of the instruction asked for, was contrary to the facts and the
evidence then before the court and jury.

Second. That if any one of the instructions asked for, contains a proposition which ought not have
been given by the court to the jury, the whole of such instruction might properly be rejected.

Third. That the court below did not err in refusing the instructions asked for, because among other
things each one of them would have been wrong in principle, as some part of each would have been
contrary to the facts and the evidence.

Fourth. That the several plats or diagrams returned by the county surveyor, under the orders of
court and the before mentioned 7 agreement of parties, including Hough and Bourne's map of Ohio,
with such lines and branches delineated thereon, as were agreed upon by the parties in the manner
before mentioned, are to be considered parts of the record on the writ of error, at least so far as to
enable the court to understand the instructions asked for and refused by the court below, and which
contain the whole matter of the bill of exceptions.

Fifth. That the said diagrams, and the surveyor's certificate on one of them, exhibit full and official
proof, that the east fork of the Little Miami, claimed by the defendant in error, and adopted by the
Virginia surveyors, by Ludlow, and by the United States commissioners, and those of Virginia, is
the principal stream or fork of that river, discharging a greater quantity of water, having a longer
channel, and draining a greater scope of country, than any other fork or branch of that river. The
said diagrams and evidence shew, equally conclusively, that “the Willow branch of the Scioto and
not the Wallace branch, is the longest, the largest and main branch of that river. That Roberts's line
represented on said diagram, connects the head springs, or highest points at which water is found
at all seasons of the year on the main branches of said rivers: and that the line drawn on the diagram
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from A to K, connects the points or sources of the said rivers, at which the rain descending on the
earth, runs down into the main and longest branches of said rivers, which said line from A to K is
west of Roberts's line. Therefore, if the court below had instructed the jury at all on this part of the
subject, they ought to have instructed them to find or consider the east fork “of the Little Miami,” and
“the Willow branch” of the Scioto, to be the said rivers, if they found the above facts either from the
surveyor's report, or from the other evidence, or from both, to be true.

Sixth. That if the court had instructed the jury at all as to the main branches of the said rivers Little
Miami and Scioto, they should have instructed them, that if at the date of the deed of cession,
neither of the forks or branches of those rivers had obtained the appellation of the river in exclusion
of the others, that the fork or branch, which they should find from the evidence, to discharge the
most water, to have the longest channel, and to drain the largest valley, they should consider as
the river, up to its head spring or the highest point where water may be found at all seasons of the
year. Or otherwise up to a point where the rain descending upon the earth, would run down into its
respective head.

Seventh. That if the court had instructed the jury at all, as to the sources of those rivers, they should
have instructed 8 them, that their sources were at their head springs, or the highest point on their
respective main forks or branches, where water may be found at all seasons of the year. Or if
otherwise, that the sources of the said rivers are at the points where the rain descending on the
earth, will run down into the heads of their respective main forks or branches as aforesaid.

Eighth. That whatever principle this court may adopt to ascertain the sources of the rivers in
question, those sources when found, must, according to the true intent and meaning of the
reservation of Virginia, be connected by a straight line.

Ninth. That the principle insisted upon in the third and seventh instructions is not maintainable,
because if a river in its course, from its source to its mouth, should happen to describe the segment
of a circle, having a point therein, farther removed from its mouth than its source, or any other part
of the river above, although such river may be navigable above such point, one of those instructions
would place the source of the river at the said point, and the other at the head of any opposite spring
or small branch, or on the high land above it, from which the rain descending on the earth, would
flow into that spring or small branch. Thus the principle contended for in these instructions, might
leave the greatest part of some rivers above the points claimed by it as the source. The Scioto river
itself, is one instance to prove the incorrectness of the principle contended for in the said third and
seventh instructions.—See Hough and Bourne's map of Ohio.
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And tenth. That the fifth admission made in the court below, did, under the direction of that court,
place the whole subject and evidence before the jury, and that the matters of fact as to the main
branches and proper sources of the said rivers were properly cognizable by them, and not questions
of law to be decided by this court.

Whatever may be the decision of this court on the writ of error, its opinion on all the points is
extremely desirable; between the lines of Ludlow and Roberts, and south of the Greenville treaty
line, there are many individuals interested in the same questions that are involved in this; and as
to all which the United States stand committed to defend the tenants, or to quiet their titles by a
compromise. The same considerations which induce the Secretary of the Treasury to undertake the
defence of the possessor in this cause, will, in all probability, induce him to take the same course as
to all the others.

DUNCAN M'ARTHUR

239/30


